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Preface 


Volume 2 of the General Statutes of North Carolina of 1943 was replaced in 
1950 by recompiled volumes 2A, 2B and 2C, containing Chapters 28 through 105 
of the General Statutes, as amended and supplemented by the enactments of the 
General Assembly down through the 1949 Session. Chapters 28 through 52 appear 
in volume 2A, Chapters 53 through 82 in volume 2B, and Chapters 83 through 
105 in volume 2C. 


The present volume replaces recompiled volume 2B, and combines the statutes 
and annotations appearing in the recompiled volume and in the 1959 Cumulative 
Supplement thereto. 


In replacement volume 2B the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, 
so as to follow in every case the uniform system of numbering, lettering and 
indentation adopted by the General Statutes Commission. For example, subsec- 
tions in the replacement volume are designated by lower case letters in paren- 
theses, thus: (a). Subdivisions of both sections and subsections are designated 
by Arabic numerals in parentheses, thus: (1). Lesser divisions likewise follow 
a uniform plan. Attention is called to the fact that it has not, of course, been 
possible to make corresponding changes in any references that may appear in 
other volumes to sections contained in volume 2B. 


The historical references appearing at the end of each section have been re- 
arranged in chronological order. For instance, the historical references appended 
to § 31-5 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, c. 
Pee a Gel LOSS 22" Coders: 2 lia hewirs, olla® Cap, s. 41300 1945, ¢: 140.) 
In this connection attention should be called to a peculiarity in the manner of cit- 
ing the early acts in the historical references. The acts through the year 1825 
are cited, not by the chapter numbers of the session laws of the particular years, 
but by the chapter numbers assigned to them in Potter’s Revisal (published in 
1821 and containing the acts from 1715 through 1820) or in Potter’s Revisal 
continued (published in 1827 and containing the acts from 1821 through 1825). 
Thus, in the illustration set out above the citations “1784, c. 204, s. 14; 1819, c. 
1004, ss. 1, 2” refer to the chapter numbers in Potter’s Revisal and not to the 
chapter numbers of the Laws of 1784 and 1819, respectively. The chapter num- 
bers in Potter’s Revisal and Potter’s Revisal continued run consecutively, and 
hence do not correspond, at least after 1715, to the chapter numbers in the ses- 
sion laws of the particular years. After 1825 the chapter numbers in the session 
laws are used. 


This replacement volume has been prepared and published under the supervi- 
sion of the Department of Justice of the State of North Carolina. The members 
of the North Carolina Bar are requested to communicate any defects they may 
find in the General Statutes, and any suggestions they may have for improving 
them, to the Department, or to The Michie Company, Law Publishers, Charlottes- 
ville, Virginia. 


Matcoum B. SEAWELL, 


Attorney General. 
March 15, 1960. 


oe 


‘pat > \d 7 


os oe ? = Bi i Aa 


Caartve ae foharhe 


inten eh! 


meets te RS Oty, MS pein 


Par. OF resid =n 
De yn eo) cf ' n> Ti *¢ 
ue semlienirs ', 
® as | 4% 


Di - Gs) - chic 


a 
—<rihe sa CAMs » 
rrvinn. ne py ey. 
PMiAgpete BW. 4; 
S ina i 4\ 7 j 
rad any vee ; 
rs nr. | 
= 
: jy vi ! 
i q) \ o h 
a i 
icy 9 
) ary) 
ie = : 
Lee Da} 
OF tre tial 
re : ot es woTe rf 
i = 14 
Ai 
} HT Ma 
Bis! oe i 
ie DN FEPOs vthetrt iy 
ai° if ee Os, / =e 
Bail i 
22>) f twlin bed nih 
ower > Vs itt s uses * 
LL as Sep iG '¢ ( «- 
| y 9 rieg “ > A - { 
ere Prrray | pledits'} wai mee 


Der Ai) ia] ts iar bs 
LPO Leann ie, 


a ’ a 


Pity 


OH omy Rael sntsh hi = ‘ Fm sin, Ha AS 
oe hs ak ut ed. oie 






























ov ‘2° ec. 


5 dpe be 


ba 


“34 pr ales 


2 
Se! we se 


ar sna 


bl pa ee 
es 2 a SS * 
ht ahh 
rna@in wie ms 
A cy 


4 © \wau 
> 
} i a 
Pideas 
gh te 
ey 
u | 
ne > nett 
Fa i tall: Ae 
Se ae | 
a 7" “nal 


Division 
Division 


Division 
Division 


Division 
Division 
Division 


Division 
Division 
Division 
Division 


LTS 


TN, 
Wis 


Table of Contents 


VOLUME LA. 


VOLUME I-B. 


. Courts and Civil Procedure (Chapters 2-12). 
TL 


Criminal Law and Procedure (Chapters 13-14). 


VOLUME I-C. 


Criminal Law and Procedure (Chapters 15-19). 
Motor Vehicles. 
Commercial Law. 


VOLUME II-A. 


VI. Decedents’ Estates. 

VII. Fiduciaries. 

VIII. Real and Personal Property. 
IX. Domestic Relations. 


VOLUME. II-B. 


Division X. Corporations and Associations .................... 


(GYSWE DS SP MER NICS: oy SR Cott, 6 PA Emcee ahr Rs kee On gn mn aoa 
PS Ci aes De elit Oe Meee | Pom aien ta ah. cha tin awash oks 6 iets 
PATE Ne MPCRT CAVIGIIORE eR ORTORRA FAR ety Been ack 2. ous mkisctm Ne ogy sai- x=: © 
Nit eed MDI SSOITIONm ANC MG UIC ACI OM ter are cer, ke Pale ara (ral aras ace = 
Pie CO DENIC Ole GIOSCO DONG is na. Seng adie. ty oe 6s 
PX Teen OTOCICLIO LCL CE SIND Meee Misys ce cava eg toe tel aie er anes od 
NT iay RO e sOW CES ANCE LUC Spr SRA. noah ca tata ce AVA & age spect @ 3's 
ATS A7 © ficer sedan WIPE CLOLS) ie he Sie Mey et cry ees os as 
Art. 8. Commissioner of Banks and Banking Department .... 
ONT ieee. (Danie LOX atlinensamene deat ret. cubed, Monae ex siecle. 404 « 
Nite LO PECHaltics © var ih rah ei tc hare nen eee A Sree SHC: he ca. cae ater's, « 
cole Mile Whavcbhyjam ene Asians acm As ce oo: bl 3) he GRO eg is an 
EXT teal) Oli ae CDOSILS fone ener e rene am.) Teena RT rane ti 6 3: 
Art. 13. Conservation of Bank Assets and Issuance of Preferred 

COMA el. ee TES eRe nt ele a tee ee a a 
Wot) epankseacuingsinme Hiduciary "Capacity se. su lle 
Att aio eNottiue Garohinamomalls Voanss AChwwen se) oe... thel. ! 


Cuap. 53A. Business DEVELOPMENT CORPORATIONS ...........--. 
CHAp st 4 Co-OreRATIViEn OREGAMIZAMIONS we ments ei bs. 3 ee bss 


Art. 
Art. 
Art. 
ATE 
NA 


Art 


Art. 


LSOroanizationenees et ee ie ie } oe. ASS ce 
2 eonareseandesnareholdersm see s= een wo ee 
53 Me] SOALS Meee Pae ecard ORE ELSE Prete is ECP YS. spas hdd eS ae 
4. Under Control of Insurance Commissioner .......... 
See OLeIOiiIgeA SsUCciationGmm \rmnNEns leer bans Pas, o « 
Ace Resenyesenin ea meee Lerie teers clog No. oes... % 
OANVathdiawalseeretans.> sesnsieeyt Cone le. Be Po. 


. Constitutions (Transferred to Division XIX-A in volume 4A). 
. Courts and Civil Procedure (Chapter 1). 


VIII 


TABLE OF CONTENTS 


PAGE 

Art. 7. Statements of Financial Condition of Associations .... 119 
Art, 8), Organization and) Powers ©. 2.5.) e7.s csiane sle ets eer 119 
Art. 9. Superintendent of Credit Unions ...............--... 15 
Art. 10. Incorporation of Credit Unions ...........+...+-5.+. 126 
Att; ll Powers ot Credit @Wmions’, >. .2. «cmt nta ecto ieee 128 
Art. 12 Sharéss in the ¢Corporation «3.0. G60 Wate caete sy oe end vhs 
Art. 13.) Members and .Oficers. .... os «0.0m ei ee 133. 
Art, 14. Supervision and Control ©... «25.22. «qeie cme eee oes 135 
Art, 15 Central Associations: 5... ayos.0 ses sere ee eee 138 
Art. 16, Orevanization ofA ssociationsa, . |. asm eh ae eee eee 138 
Art: 17. “Stockholders and. Officers 3... -nea-ada eee ee 141 
Art: 18.) Powers and SDuties: s..5 2se = uus.sie oe ee alerts sheets een pene 142 
Att, 19) Purpose and. Organization 31. ae .\cpree eter ee 143 
Artt-)20, ‘Members -and, Officers). 21.2.5. sn ceeie ier tee 148 
Artazl: Powers, Duties; and abilities eet ee nee 150 
Cuap. 55. Business CoRPORATION ACT ...... Ae T Re ep PPK pare ¢ 156 
Art. 1, General Provisions ...%......2/s/queteee hea ae ee 159 
Art. 2. Execution and Filing of Certain Corporate Documents 161 
Att 3, Formation, Name and) Revistered = @ iceman ree 162 
Art. “4: Powers: and Managementita ses ern ee eee 169 
Art. 25: Corporate: Finance’ —2 2. +a. capers terete cee 185 
Art. -6. Shareholders 0... 2.1..." See ee ee 202 
Att. 7. Uniform ‘Stock; Transfer Act (2 cerreaeete ete re 2i7, 
Art. 8. Fundamental’ Changes «.oicieaercet se eee nee oe er Zoe 
Art, 9. Dissolution and Liquidationgiepmers. aeeeerea oie ee 234 
Art, 10, Foreion, Corporations <.... ieeewe eee ee eee 242 
Art. 11. Fees*and’ Waxes® SyRcce Seniesa ree eee nee 260 
Art, 12) Curative Provisions 220 sac meni oat meee 262 
Art; 13) Miscellaneous -Provisions, 2)... eee ee eee ee 264 
CnHapr. 55A: Non-PRovit CORPORATION ACi <n ieee eee 266 
Art. 1.-General, Provisions 2.77.2 a. eee 267 
Art. 2. Execution and Filing of Certain Corporate Documents .. 268 
Art. 3. Formation; Name and “Reeistereds@iicems te eee 269 
Art, 4. Powers and (Managements ri eee ee eee 273 
Art. 5. :/ Members’ =. 00. G02 ec ene eee ae en Yah 
Art, +6. Fundamental Chansess) 2 ce 9 eet eee ee 279 
Art. 7. Dissolution and Liquidation ® ene eee 282 
Art °3." Foreign Corporations... ... se oh hee ee ere 287 
(Att. 9: Fees “and “Taxes” .2n-. un a ee et eee eee 294 
Art 10. Miscellaneotis Provisi0iiss pin.s<e ane et neeiten ee 295 
Arty ld." Curatives Provisions® °) osc ere ee eee 297 
CHap. 56. Exectric, TELEGRAPH AND PowkER COMPANIES ........ 298 
Att, «1. Acquisition and Condemnation. of Propertyes.. - 298 
Art] -2) Intrastate. | elegraph “Messages aye eee ee ee 304 
Cuap. 57. HospitaL AND MEDICAL SERVICE CORPORATIONS ........ 305 
CHAP. 09.4 INSURANCE tes cake pie kellie told ie abet eee 320 
Art, .li(-Titletand Definitions 9 :)siis She eee eee ee 328 
Art.) .2. Commissionet- of Insurance.) Sis ayn ae ee 329 
Atta ~3.General Reotilations jor. Insurances ae ee eee 338 
Art: <A, (Untair Trade .Practices::.cic. 19a. 2 eee ee ee 368 
Art. JA; Depositvol woectirities. uil.5.) acycesde eee ne eee ofa 
Att; , 5, apicenserFees ande Taxés’™.), Joules: ae eee an ee 375 
Art...6.. General Demestic. Companies a, & . Weaeeet asses 377 
Art., .7.. Guaranty. Hund for Domestic. Companies) fae yen ee 406 
Art. |S: Mutual insurance Companies: aii eee ee eee 408 


Art. 


Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 


Art. 
Art. 
Art. 


Art. 
Art. 
Art. 
Art. 
Are 
Art. 
Art. 
Art. 


TABLE OF CONTENTS 


9. Conversion of Stock Corporations into Mutual Corpo- 
PALIOUS Ptye teed ls A Mapa CP I dN abe» 
LOMssessinetite Compasses Aes «kinase aodieG nk. <kit. 50 « 
Tieidelitwelicurance, Companicaiies mised: wk a. wb hds,6 x « 
12@ Promoungeand. LoldingsGompantes }. suiakh sae kids aa5. 
ioe iran! nsurances#Ratines Durcaueteomemmigd. ok eh. skits 5.0» 
isAmCasualtyelnsurance Rating a Resulations: (ji. 6: i ys 
13Bo Rareakeculationsoi Miscellaneous, mest). bik wre. +... 
14. Real Estate ‘Title Insurance Companies: .2............ 
15. Title Insurance Companies and Land Mortgage Compa- 
nies Issuing |CollateralyloanrCertificates: Ai. bec... 
lo.eReciprocal. orjainter-Instigance (HM xchangesy= 0. ,2)....:- 
l7t Horeign for “Alien insurance: Conipanies™ ...12.......- 
17A. Mergers, Rehabilitation and Liquidation of Insurance 
COMPANIES Fane chard. otra aaa ered Sic Maho he a BaP ip aca 
LSoaGencraleheoulatiens pore bisinese™ trai ¢ bss he ikea a» » 
(Opa ceml Asubalice nb Olicies) guaran ogmitee > Mt aegis >: 
ZO menos sab Val GsuranccuCompanies ts, mm) uee «-htelas c+ + 
Dim neuritic states LT OPehivin as ist tied heen init: ate em 
Zeeeneralsheslations Ole business eyes gasee ae rites. « 
Zan COTSLeCT OC Gel OlICIES et imi ARN. gerathl ication, Aetna cs, «- 
AAe Wl tale butialeA SsOCiatiOns waaay ho xicleas its Des 
25. Regulation of Automobile Liability Insurance Rates .. 


ENG ee CATICCHON ge OCICS nen Nite Gl hs AG ie Seneca tual sBoet tosie. ths 
Bite? em CHIC AR IVCD UIQ IG mir meratre tec. o. ccere fel, rare felclste: wera 
Primer om oeriomOrerew ar te ein te haces) twats ee eR, 
NTU Om \ Olen Dattiilyes  TOLeCtiON4 aa iid. eta - ule staiveee tits 3 
PNG imeo een alee OuietOlia MOL OCICHCS acs dae a es coe 
FATE OREN ODT Olt iainea enlelit @ASSOCIAttON . Peri. «cies, -cecuey ss > 
re APMC OMEN RUN ERGH IDR DA aN Suite ened fee wis ow ice eee oes 
cyt eee I ILOLU mL diitedeneattneno ip ACh e. . oe a. <6 ae ee ess: 
EX ee ROTI CEL Aitielctigym NGL outa gel scr 4. fone cs aie sal es 
NLM aE IUCN IVA ME STINET SC i. tone wet cee Fo tice ean eA 
Art. 4. Business under Assumed Name Regulated ............ 
(HAP ROU SIUALL ROADS: AND? OC) THER” CARRIERS 9s, SPN GAs ee osu sy it oa. ss 
ican e Cer al MILO VES! OMS eet, cots. eee eeRtEN, Tata Mule no's 6 6 
Att.= 2. Incorporation, 'Oficers; “and \ Stock? ot Railroad 7 ..... 
Arey se Coutity uscripons=inaAideot Railroads) ys. a.s5.... 
Art. 4. Township Subscriptions in Aid of Railroads.......... 
Ati 1. OW ens sald «lia biliticsneastee ee ore eaters ee ete eos. 
Atte O.. ours of cervicetior Himployees "ot Carriers *... £222. ... 
Pit toae fom |CASe, mw DAG, bP ANU EVeOr PAN AtiOnN Meh an eee tee ee ess 
Art. 8. Liability of Railroads for Injuries to Employees ...... 
OViLt eos Votstrughon: and. Operavionsot Railroads — .t2-. its. s 3. 
tli altoid and OthemCenipany tPolice sims «soe... 
itis wl Oita ceG he Pe. Mem tee Siete, Peon Sree OTT 
Etta le Cartage Ole baccenoera eta mre teers ee OR 
Attia om Galtier ot et ele HeMmMiegs sake, Neo eee Tele by 


Art. 
Art. 
Art. 


i4veotrect anda Interurban, railways! ts; Shon ede ow. 
Lobe lectiretliiter wt bar Hail waysitwre es Me ae the. Le Dae os 
loa Ripesiines Companiesay pena. Ane ee lS! | Pet EE Lc s.., 


CHA Pa Leal PBECTOMGCME OCTETS to Ming reeeer es oe mental) Male lee eee e 
Cra pa a en ESy COM MIScIGIN wie ames, as Glo ase SE he EL AM g 


Art. 
Art. 
Art. 


DeOreanizaion sonverion Gonmassionn £, Qe Wek.e a1) Abdo 3. 
Zu brocedures berore: (hem @ommissionm sssetesvk =. As .. ss 
anwlecstands Charocs mea iaw a. Sette) 1tinoiee st. OPPS on oc 


Art 


MO% 


Art. 4. 
(ATE) aol: 


Art. 


TABLE OF CONTENTS 


Powers and Duties of the Commission ................ 
Public Utilities Act of 1933 ......<% eben bee eee cence es 
Miscellaneous Provisions as to Public Utilities ........ 


5A) Reorganization (2. .... a eesl. + Rae eieeiaatahe eit aisle ae 


Art. 6. Motor Carriers Generally ...-. Bee ee rae eee 
_ 6A. Insurance and Safety Regulations for Motor Vehicles 


Art 


Carrying Passengers ‘for Hire .2e)% ste sere: 


Art, OBo MootereCarriers of! Property yaiG... sew een ere 
Art OC Bust A cteot 1949 20 rs 2, Re ee een eee a 


Art e7 mate, Resulation 20h. eso ade eee 
Artes, (Railfoad Freight. Rates? \«... ea) ee eee 
Art 29, Penaltiessand “Actions: «70.5... Ue. Sener Pees) ee 
Division: X12 PolicesReculations «. :.,...¢al.-2 aeeete Se eee 
CHA PHOS AERONAUTICS © (fis'.\citelus saelis oreo ale Uemrane eames ann cere 
Atta ieaMiunicipal Airports 2.00.0 0. a toe ae ere ee 
Art, Z.estate yRegulation’ 2... 10. 5. e ee eee eee ete 
Art. 3. Stealing, Tampering with, or Operating Aircraft While In- 
toRicatéd © vec oa.) Po ROR ee erence re eee 

Arts 4.) Model Airport Zoning ACU Do) each oat eterna 
Art. 5. Aeronautics Commission; Federal Regulations ......... 
Art; 6. PublicAirpotts and Related) Paciliticeeeee aan 


CHAP GA ALIENS ©. ee ec cc co 6 oe ote ce Wa ee 
CHAP 7055 CEMETERIES .... 0% « <5 ocesceusdh cea Re eee 


Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 


CONAUARWNHH 


wCare*ot Rural Cemeteties. ...477 ee eee 


Care or Confederate Cemetery nj oss ee eee 
Cemeteries tor Inmates of CountysHomesiay. a wae 


» Trust Funds for the Care of GCemeteriesate ee) ae ee 


Removal’ ot (Graves ....... «+ spe ee ee 


. Cemetery Associations. <). 1.03.6 4: cena ene nee 
, Cemeteries Operated. for, Private. Gain appa 
» Municipal | Cemeteries ...... aki. operate 


CHuar. 66, COMMERCE AND BUSINESS: (2) see eee eee 


Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 


OPNAMRWNE 


~ Regulation and Inspection\ ).cc6). :2 eee eee ee 
- Manutacture and Sale of, Matches [eam s-)-eneeee oe 


Candy and similar. Products) ana. geae eee ee 
Electrical Materials, Devices, Appliances and Equipment 
Sale of Phonograph Records or Electrical Transcriptions 
Sale of Nursery, Stocka.j4i 2. Gea. sneer ee are 


mLazoine secondhand Watches. % 2. scene ee eee ee 
. Public Warehouses 
. Collection of Accounts 
. Fair Trade 
. Government in Business 
. Coupons for Products of Photography 
. Miscellaneous Provisions 
. Business under Assumed Name Regulated 
. Person Trading as “Company” or “Agent” 
. Unfair Trade Practices in Diamond Industry 
. Closing-Out Sales 
. Labeling of Household Cleaners 


« See! 16) 0. Se) fe) fw, 6! ‘o1 te aye, @ 0) emeimo tel) ls Kore e/a re Melieis efetts 


@) Ip 6 /fe) fee a. "e) © @ (aie) e! a he wee re o\/e) fella) aire Vs!) 


6: ge. Je) fe) 6, 'e te: ‘6 “a 6: 0. 6 {6} @ © 'e 1011 ‘e) e106) elfa [61 10) ie" elvall'e) e) elie Mardi e)leucede 


@ 10 0 eh G0 4) © 16 Weiie sels. 6 Sik] ie \eitemial (@ ©) 1¢ (ele 


Bi eke ‘s| a) ee) elfed.s) a) 4) 8) eve 


©. “elle 0. @ (oe) ©. @ ve! el: = ja) 0) (©) vel we uele tial @ (6) (bie) (9, 


OG) fo) ie) 0, le 78) \@) 9) (0, 9 Je 


ct Oech Ch CM Cees WO) IS 


te ee CO eee ee ee ce ir nO OSs Seco Hog 


Craps 6/.4 DOCstgse Sat. ei ee I A). ce ee 


Art. 1. Owner’s Liability 
Art. 2. License Taxes on Dogs 
Art. 3. Special License Tax on Dogs 


BPCNOTS 6 le erro, a: (eel gon. 6) Kelheyba, (oar ef ab Yey so Mie e rapt aTTED aiat) et a 


fete ese Veylelre, el sce’ iat ya Me reme” vw Sl fa wihewen etinnal Oh bl ainelig 


>,"o) 0M ele! (ei ee eelie’ «: 6 Vere ™uh atiattay sire! a) 96 


TABLE OF CONTENTS 


Putte Eneeinivab ye a GuiderlWOgs meee : to. teint oe tt. 
Art. 5. Protection of Livestock and Poultry from Ranging Dogs 
GHAbs Oc sR ENGES ANDEOTOGE 5 LONWa tine th. Bios. eerie ed «01.02 
Aitteeles bamtile Kencesteyesesins bens. afte vr. fermcents s sahew Sef. > > 
Arts 2 Division nl encesmmnie. ete. Dit Seenietlasietetied «ate stn 
UNEASE aL OC KL Il WARP bona Lae eyrhocecuew ae Ee RO Ree MAASSINES No tan, Soot e's 
Arie sees lock alone the, Onuters Danksasmnter yo. coca. . ids 
CHAP POUN LIEED PROTECIION 5 & ceiacusasn - RPeee alae soe Sete. e 
Art. 1. Investigation of Fires and Inspection of Premises ...... 
Ari. bare Hiscapesrt:) . 1a: Beas ee ot» Sabveta bees oe Sal s. 3% 
Artie i statet V dlunteericiaret Degartniential, .aiviasets 24 .irA.. 
Ut monetital si ite Provectoi ed Mctricts) cai. cia es eB Ae 
ECan LLOLele we palet ial t OVISEONS: Cree y at. siaierSies ea lols o)s ss 
CHAD e/O. LNDIAN® ANTIOULTCES MERA SPS Ris cles Ook baie ciclo es ees 
Cet UNDA NS Be Ves, Late oho, MAT ECA cde siccedine Serer e age cy Shr! 
GIN? (2 sl NING  LIOTELS MAND, RESTAURANTS: Jc ure ve ats een ss 
PAC MTEC CHOW tes Ae yeh eee te ena cla ae ette fatace ol 
TXT Cee oanitaty, vENSpeCchiom ana COUUUCE mina. cers th caasagae® oe 
Art. 3. Immoral Practices of Guests of Hotels and Lodginghouses 
Art. 4. Licensing and Regulation of Tourist Camps and Homes, 
Cabin Camps, Roadhouses and Public Dance Halls .. 

Art. 5. Sanitation of Establishments Providing Food and Lodging 


Art. 6. Advertisements by Motor Courts, Tourist Camps, etc. . 
Ore, Mili SAS: NGI es A EN tt el dd tc A ee 
CAT UML eD EID LIC IVITIIS spree cade Ri, Meneee ern CIE ceded ony oh, Yeahs 
Art. 2. Condemnation for Mill by Owner of One Bank of Stream 
Art. 3. Condemnation for Races, Waterways, etc., by Owner of 


UTE MOT MR TILS EC ae etme et courte ratodsect'. oitatal kel ei arty aris 
A teeaseecovery, 01 Damagesuior rection oti Millini). .ci 7 rs 8 
CHAP ee eM NESAAND, QUARRIBSSE Streets fee eter et. een os Hf 
A Ciien) DeLition OLpNlitiesrand® Ovarricss. muy Wares. Mette, < 
ieee Lnspectioneor Mines ands Oiartiest:s . fds .-3 Sac cn ees 
PAGr eve V Ue bIyacm CN tAtTICGt socket cS Mi. 'on a sa-5 elcke wore s Gas 
ATi. + ACIUStINeHL OlwGOmuiclime; MelMIINe 2.5 50. , eds Medias 
CHAP em LONGPODIBS MANDEL RUSTON 2 J ec Gi caren as egies 7s mueapene 
OT ME oe VL OTORBOMUSN he earns ic COG cre nce eee ee Sita tas Ss 
Ree OE UN AT GAEL Numan ee ee aera g nh cur ee eee er Na aad ee es 
iia: ASS REV eyonw aver ks WAG hi cath <n © PARR Pice al Abie: nll Oey eae aa weet 
ee DCA ULOTE mE LAT OOL apie ote ee RE, Sa es. « 
Eicon OPUS CLOICED eit. str se Seat ote CE keh cre ete ag sist dG 
Pome iatietas andy CCTs CO ema meek emis taws oe eek ess, 5 9 3 
Lee rcll er alae Cr OVisi ONS Maen meat EMM ck. Ge ces errew cope ss 4° 
Art. 6. Morehead City Navigation and Pilotage Commission 
CRAPO EIN IVERS@AND = CREE KOM Meni te ge ys RBM as 1 hatte: \ 
Art. 1. Commissioners for Opening and Clearing Streams ...... 
ATC aeO etc ONS.) (ite LG ume ere aa NRI NL ce ra ee 
CHAPG/S MOECURITIES FLAME Pomme orion gash) Cenolde yeu ..colak. 
(STUA PS (UM OTRAS Gt ae tt. eee cag RN oe ai ORD: MISS sist) <<<: 
Crap, SO. TRADEMARKS! BRANDG-s ETC: wits ines f. Sterebte ua). sabes. 
UAT EAH ee LTACeiMal kSiee utah che aoe aoe tend BN: art bicrmcr tal. 
EN Ci eee eel ee mm at io meena etre eee nN a eet ae. ii! 
IATL wose VIIGerale aLetem atid PRON euI es Fe. 6 fens avis, o> aida ssw 
Hane, ce Wie beray, INI entocts Bie. en Feige alga NS alg See a ee aie 
Ott eo wiainpingsoteGoideande silvers Articles wa... . 2.042. 
exe aOR toma 101 6 wren a sci s Gptereenrn 2. tetaia as is ic see uso © 


906 
909 
oll 
912 
O12 
O15 


915 
917 
921 
ak 


XII TABLE OF CONTENTS 


PAGE 

Art. 7. Recording of Cattle Brands and Marks with Commis- 
signers OLA Sriculturer aha.” sc slctr epee ane eee 1008 
CHAPSOl. \WEIGHTS «AND + MEASURES 1. 5.0... opens eno miter cornea 1010 
Art? les Unitorn. Weights and ‘Measures 0: 4000 ee rrteas oe sateen 1011 
Art. 22, stablishment ‘and. Use. of Standards “ “Sera. a, ere 1020: 
Atteed. .Countyeotandard | 6.6 o6 av we o © Stele heen ee 1022 
Arts 4.2 Publics W eighimasters® 2... 5... 2 1) oie eee ee gue eee LOZZ 
Atty o-pocales Mechanics... 0.3 od. . LAIR 1026: 
AT Urs OPM OULVEVOES weg lel OS bf len alk se ote: allel 5 Ata ante eee ane ae eee 1029 
Art. 7. Standard Weight Packages of Grits, Meal and Flour .. 102% 
Art. 8. Storage, Handling and Distribution of Liquid Fertilizers 1029 


CHAP. 82. WIRBCRS ec ce ceo lulecle s lke ech ee oa ie ae eee NG en 1033. 
VOLUME  _II-C. 


Division XII. Occupations. 
Division XIII. Employer and Employee. 
Division XIV. Miscellaneous Provisions. 


Division XV. Taxation. 
VOLUME III-A. 
Division XVI. State Government and Agencies (Chapters 106-116). 


VOLUME III-B. 
Division XVI. State Government and Agencies (Chapters 117-150). 


VOLUME III-C. 


Division XVII. County and City Government. 

Division XVIII. Elections and Election Laws. 

Division XIX. Concerning the General Statutes of North Carolina; Veterans ;- 
Civil Defense. 


VOLUME IV-A. 


Division XIX-A. Constitutions. 
Constitution of North Carolina. 
Constitution of the United States. 
Division XX. Appendix. 
I. Rules of Practice in the Supreme Court and Superior Courts of North: 
Carolina. 
(1) Rules of Practice in the Supreme Court of North Carolina. 
(2) Rules of Practice in the Superior Courts of North Carolina. 
II. Removal of Causes. 
III. Authentication of Records. 
IV. Extradition. 
V. Naturalization. 
VI. Rules, Regulations, Organization, and Canons of Ethics of North Caro— 
lina State Bar. 
VII. Rules Governing Admission to Practice of Law. 
VIII. Comparative Tables. 


VOLUME IV-B. 
Division XXI. Index. 


Division X. Corporations and Associations. 


PAGE 

CHOaNaR , Bib ol BEV AIAS Bates. ecs tae any eeh try UA earn ee eal WA eae ae eee ante Ln 3 
Dem licinccom evelopment sc OLporations amy stn tin, «asin eic ee eae re 87 
oe eo Petal Vem CT OATIZA TIONS ee. c ee ae net ner way wens ke, tei 97 
Soames Usiiiess © COLDOFAUION ACE Men cor womens © ate eee tt. RN Heese, 156 
DUAN Otic let Ola OF DOraliOnu\ Ct aman ty Saemene aN Mien inen cer ep Al Staaneg 266 
Dom lect ric, m Lelesrapueancd bOwete Companicse ied aes 4 a4... 2 298 
See Ospitalmande\Ledica We services COLpOratione i.e crete ae a 305 
BEL Sli HCC Mr eer tain teh, Oneal oe em OO AS Gira ip. 320 
DOM AGT Si peer tue lne cnt MERE aes cae ins Wis, Mere ects. Sack e & ahs 558 
Come ailcoadceand= ©) term Carricts mh teeen en cer rire iho et ayia 587 
Gln CO IOUSmO OCICS Mitre eM arate dir CRo rt Be iain cops Aut ats ee tee 663 
Comme tilities me Otniinissi Olam want en We cie. Wet gk cote esa reat. Sha epefe ens 668 


Sec. 
53-1. 


53-17. 


53-18. 
53-19. 


53-20. 
53-21. 


53-22. 


§3-23. 
53-24. 


53-25. 


53-26. 


53-27. 
53-28. 


Chapter 53. 
Banks. 


Article 1. 
Definitions. 
“Bank,” “surplus,” “undivided prof- 
its,’ and other words defined. 
Article 2. 
Creation. 


How incorporated. 
Certificate of incorporation; 
signed, proved, and filed. 
Examination by Commissioner; 
when certification to be refused. 


how 


Certificate of incorporation, when 
certified. 

Payment of capital stock. 
Statement filed before beginning 
business. 


Authorized to begin business. 
Transactions preliminary to begin- 
ning business. 


. Increase of capital stock. 

. Decrease of capital stock. 

. Consolidation of banks. 

. Consolidated banks deemed one 


bank. 

. Reorganization. 

. [Repealed. ] 

. Consolidation, conversion or mer- 
ger of State banks or trust 


companies with national banks. 
Fiduciary powers and liabilities of 
banks or trust companies merg- 
ing or transferring assets and li- 
abilities. 


Article 3. 
Dissolution and Liquidation. 


Voluntary liquidation. 

Commissioner of Banks may take 
charge, when. 

Liquidation of banks. 

Sale of stocks of defunct banks 
validated. 


Statute relating to receivers applica- 
ble to insolvent banks. 

Books, records, etc., disposition of, 

Destruction of records of lqui- 
dated insolvent banks. 

Trust terminated on insolvency of 
trustee bank. 

Petition for new trustee; 
upon parties interested. 
Publication and contents of notice. 
Appointment where no. objection 

made. 


service 


Sec. 

53-29. Hearing where objection made; ap- 
peal from order. 

53-30. Registration of final order. 

53-31. Petition and order applicable to all 
instruments involved. 

53-32. Additional remedy. 

53-33. Validation of acts of officers of in- 
solvent banks as trustees in deeds 
of trust. 

53-34.Validation of sales by Corporation 
Commission under mortgages, 
etc., giving banks power of sale. 

53-35. Foreclosures and execution of deeds 
by Commissioner of Banks vali- 
dated. 

53-36. Commissioner to report to Secre- 
tary of State certain matters rel- 
ative to liquidation of closed 
banks; publication. 

Article 4. 
Reopening of Closed Banks. 

53-37. Conditions under which banks may 
reopen. 

53-38. Certain contracts not affected. 

Article 5. 
Stockholders. 

53-39. New State banks to set up surplus 
fund. 

53-40. Executors, trustees, etc., not per- 
sonally liable. 

53-41. Stock sold if subscription unpaid. 

53-42. Impairment of capital; assessments,. 
etc. 

Article 6. 
Powers and Duties. 
53-43. General powers. 


53-43.1. Obligations 


53-43 


53-44 


53-44 


53-44 


of agencies super- 
vised by Farm Credit Adminis- 
tration as securities for deposits 
of public funds. 


.2. Obligations of agencies supervised 
by federal home loan bank 
board as securities for deposits. 
of public funds. 

. Investment in bonds guaranteed by 

United States. 

1. Investments in obligations of 
agencies supervised by Farm 
Credit Administration. 

.2. Investments in obligations of 
agencies supervised by federal 
home loan bank board. 
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Sec. 

53-45. Banks, fiduciaries, etc., authorized 
to invest in mortgages of Federal 
Housing Administration, etc. 

53-46. Limitations on investments in se- 
curities. 

53-47. Stocks, limitations on investment 
in. 

53-48. Loans, limitations of. 

53-49. Suspension of investment and loan 


limitation. 
53-50. Reserve. 
538-51. Reserve and cash defined. 
53-52. Forged check, payment of. 
53-53. Minor, payment of deposit in the 


name of. 

53-54. Transactions not performed during 
banking hours. 

53-55. Commercial and business paper de- 

fined. 

-56. Bank acceptances defined. 

57. Nonpayment of check in error, lia- 

bility for. 

53-58. Check or note sent direct to bank 
on which drawn; photostatic 
copies of lost items; presentation 
of original by innocent holder. 


53-59. Deposits in trust, payment of. 
53-60. Farm loan bonds, authorized invest- 


ment in. 
53-61. Federal reserve bank, authority to 
join. 


53-62. Establishment of branches. 

53-63. Certificate of deposit, unlawful issu- 
ing of. 

53-64. Bank’s own stock, unlawful to 
loan on. 


53-65. Deposits payable on demand. 

53-66. Savings deposits. 

58-67. Boards of directors, banks con- 
trolled by. 

53-68. Statements showing deposits of 
State and State officials. 


53-69. [ Repealed. ] 

53-70. Fees on remittances covering 
checks. 

53-71. Checks payable in exchange. 

53-72. Notation on checks forbidden. 

53-73. Checks exempted. 

53-74. No protest on checks refused for 
nonpayment of exchange charges; 
no action on refusal to pay 
checks. 


53-75. Statement of account from bank to 
depositor deemed final adjust- 
ment if not objected to within 
five years. 

53-76. Depositor not relieved from exer- 
cising diligence as to errors. 

53-77. Governor empowered to proclaim 
banking holidays. 

53.77.1. Saturday closing of banks. 


Sec. 


53-77.2. Additional provision for operation 


of banks on five-day week ba- 
sis. 


Article 7. 
Officers and Directors. 


. Appointment of executive and loan 


committees by directors. 


. Minutes of meetings of directors 


and executive and loan commit- 
tees. 


. Directors,’ qualifications of. 

. Directors shall take oath. 

. Directors, liability of. 

. Directors, examining committee of. 
. Depositaries designated by direc- 


tors. 


5. Stockholders’ book. 
3. Directors, officers, etc., accepting 


fees, etc. 


. Dividends, directors may declare. 

. Surplus, shall not be used for. 

. Overdrafts, payment by officer, ete. 
. Officers and employees shall give 


bond. 


. Officers and employees may bor- 


row, when. 


Article 8. 


Commissioner of Banks and Banking 


53-92. 


53-93. 


Department. 


Appointment of Commissioner of 
Banks; State Banking Commis- 
sion. 

Powers and duties of Commis- 
sioner. 


93.1. Deputy commissioner. 


53- 
53-94. 


Right to sue and defend in actions 
involving banks; liability to suit. 

Commissioner to exercise powers 
under supervision of Banking 
Commission. 

Salary of Commissioner; legal as- 
sistance and compensation. 

Vacancy appointments and _  re- 
moval. 

Seal of office of Commissioner; 
certification of documents. 

Official records. 


. General or special investigations of 


insolvent banks. 


. Clerical help. 
2. Suitable offices; transfer of books, 


records, etc. by Corporation 
Commission. 


. [Repealed.] 
4. Commissioner of Banks shall have 


supervision over, etc. 


. Reports of condition. 
. Special reports. 


Gress 


Sec. 

53-107. Failure to make report, penalty 
for. 

53-108. List of stockholders to be kept. 

53-109. Official communications of Com- 
missioner of Banks. 

53-110. Banking Commission to prescribe 
books, records, etc.; retention, 
reproduction and disposition of 
records. 

58-111. Reserve, when below legal require- 
ment. 

53-112. Appraisal of assets of doubtful 
value. 

53-113. Certified copies of records as evi- 
dence. 

53-114. Other powers of State Banking 
Commission. 

53-115. State Banking Commission to make 
rules and regulations. 

53-116. Commissioner need not take over 
banks failing to meet deposit de- 
mands. 

Article 9. 
Bank Examiners. 

53-117. Appointment by Commissioner of 
Banks. 

53-118. Duties and powers. 

53-119. Officers and employees, removal 
of. 

53-120. Examiners may administer oaths; 
summoning witnesses. 

53-121. Examiners may make arrest. 

53-122. Fees for examinations and other 
services. 

53-123. Examiners shall make report. 

Article 10. 
Penalties. 

53-124. Examiner making false report. 

53-125. Examiners disclosing confidential 
information. 

53-126. Loans or gratuities forbidden. 

5o= 12 eWNs Cum Ole abatik, ss DankinossWon 
“trust” in corporate name. 

53-128. Derogatory reports, willfully and 
maliciously making. 

53-129. Misapplication, embezzlement of 
funds, etc. 

53-130. Making false entries in banking 
accounts; misrepresenting assets 
and liabilities of banks. 

53-131. False certification of a check. 

53-132. Insolvent banks, receiving deposits 
in. 

53-133. Capital stock, advertising larger 
amount than that paid in. 

53-134. Offenses declared misdemeanors; 
prosecution; employment of coun- 
sel; punishment. 

53-135. General corporation law to apply. 
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Article 11. 


Industrial Banks. 


Industrial bank defined. 


. Manner of organization. 

~ Corporate title. 

. Capital stock. 

. Sales of capital stock; accounting; 


fees. 


. Powers. 
. Restriction on powers. 
. Investments; securities; loans; lim- 


itations. 


. Supervision and examination. 
. Sections of general law applicable. 


Article 12. 
Joint Deposits. 


. Deposits in two names. 
. [Repealed. ] 


Article 13. 


Conservation of Bank Assets and 


53-148. 
53-149. 
53-150. 
53-151. 
53-152. 


53-153. 


538-154. 
53-155. 


53-156. 


53-157. 


53-158. 


Issuance of Preferred Stock. 


Provision for bank conservators; 
duties and powers. 

Examination of bank. 

Termination of conservatorship. 

Special funds for paying deposi- 
tors and creditors ratably; new 
deposits. 

Reorganization on agreement of 
depositors and stockholders. 

Segregation of recent deposits not 
effective after bank turned back 
to officers; notice of turning 
bank back to officers. 

Issuance of preferred stock. 

Rights and liabilities of preferred 

stockholders. 

Term “stock” not to include pre- 
ferred stock; latter not to be 
used as collateral for loans. 

Rights and liabilities of conserva- 
tor. 

Naming of conservator not liqui- 
dation. 


Article 14. 


Banks Acting in a Fiduciary Capacity. 


53-159. 
53-160. 
53-161. 
53-162. 
53-163. 


Banks may act as fiduciary. 

License to do business. 

Examination as to solvency. 

Certificate of solvency. 

Clerk of superior court notified of 
license and revocation. 


Article 15. 


North Carolina Small Loans Act. 


53-164. 


and defini- 


Supervision, 
tions. 


expenses 


§ 53-1 


Sec. 


53-165. Limitation on charges and collat- 


53-166. Restrictions as to insurance. 
53-167. Written statement of rates in force. 
53-168. Payment of loans; receipts. 
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Sec. 
conduct hearings, give publicity 
to investigations, etc. 

53-171. Revocation or suspension of right 

to do business. 

53-171.1. Injunctive powers; 

3 


eral. 


receivers. 


53-168.1. Advertising, broadcasting, etc. 53-171.2. Review of regulation, order or 
false or misleading statements. act of Commission or Com- 
53-169. Securing of information; records missioner. 


pense. 
53-170. Banking Commission to make rules 


53-172. Penalties; Commissioner to provide 
and testify as to facts in his 
possession. 

53-173. Businesses exempted. 


and reports; allocations of ex- 


and regulations. 


53-170.1. Commissioner to issue subpoenas, 


ARTICLE 1. 


Definitions. 


§ 538-1. “Bank,” “surplus,” ‘‘undivided profits,” and other words 


defined. 


chapter : 
ed 


(2) 
(3) 


© 


(5) 


(6) 
(7) 


— The following definitions shall be applied to the terms used in this 


Bank.—The term “bank” shall be construed to mean any corporation, 
other than building and loan associations, industrial banks, and credit 
unions, receiving, soliciting, or accepting money or its equivalent on 
deposit as a business. 

Demand Deposits.—The term “demand deposits” means all deposits, the 
payment of which can be legally required within thirty days. 

Insolvency.—The term “insolvency” means: 

a. When a bank cannot meet its deposit liabilities as they become 
due in the regular course of business; 

b. When the actual cash market value of its assets is insufficient 
to pay its liabilities to depositors and other creditors ; 

c. When its reserve shall fall under the amount required by this 
chapter, and it shall fail to make good such reserve within 
thirty days after being required to do so by the Commissioner 
of Banks; 

d. Whenever the undivided profits and surplus shall be inadequate 
to cover losses of the bank, whereby an impairment of the 
capital stock is created. 

Net Earnings.—The term “net earnings” means the excess of the gross 
earnings of any bank over the expenses and losses chargeable against 
such earnings during any dividend period. 

Surplus—The term “surplus” means a fund created pursuant to the 
provisions of this chapter by a bank from payments by stockholders 
or from its net earnings or undivided profits which, to the amount 
specified and by any additions thereto set apart and designated as 
such, is not available for the payment of dividends, and cannot be 
used for the payment of expenses or losses so long as such bank has 
undivided profits. 

Time Deposits.—The term “time deposits” means all deposits, the pay- 
ment of which cannot be legally required within thirty days. 

Undivided Profits——The term “undivided profits’ means the credit 
balance of the profit and loss account of any bank. (1921, c. 4, s. 1; 
C, 35,8. 216(a) 3 1927, c. 47, s. 131931, 1c. 243 s)5)n1 945 von /4 eee 


Cross References.—As to definitions of 
“commercial and business paper” and 
“trade acceptance,” see § 53-55. As to 
definition of “bank acceptance,” see § 53- 


56. As to definition of “goods,” see § 53-56. 
As to definition of “reserve,” see § 53-51. 
As to definition of “Federal Reserve Act,” 
“Federal Reserve Board,” “Federal Reserve 


§ 53-2 Cri453: 
Banks,” and “member banks,” see § 53-61. 
As to definition of “banks” as used in the 
Negotiable Instruments Law, see § 25-1. 
As to demand deposits, see § 53-65. 
Editor’s Note.—In 1921 the General As- 
sembly passed an act which enlarged the 
former Corporation Commission’s powers 
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the Corporation Commission with respect 
to banks were transferred to the Commis- 
sioner of Banks, and former laws relating 
to banks and banking were conformably 
amended. Blades v. Hood, 203 N. C. 56, 
164 S. E. 828 (1932). See § 53-92 et seq. 

The 1945 amendment rewrote the defini- 


tion of “bank.” 

The definition of “insolvency” as_ set 
forth in this section is correct. State v. 
Shipman, 202 Ne C. 518. 16s to. Be 657 
(1932). 


of supervision over banks and made more 
specific regulations for the business of 
banking. See Litchfield v. Roper, 192 N. 
C202, 184 S. E:. 651 (1926). By Public 
Laws 1931, c. 243, all the powers vested in 


ARTICLE 2. 
Creation. 


§ 53-2. How incorporated.—Any number of persons, not less than five, 
who may be desirous of forming a company and engaging in the business of es- 
tablishing, maintaining, and operating banks of discount and deposit to be known 
as commercial banks, or engaging in the business of establishing, maintaining, 
and operating offices of loan and deposits to be known as savings banks, or of 
establishing, maintaining, and operating banks having departments for both 
classes of business, or operating banks engaged in doing a trust and fiduciary 
business, shall be incorporated in the manner following and in no other way; 
that is to say, such persons shall, by a certificate of incorporation under their 
hands and seals set forth: 

(1) The name of the corporation; no name shall be used already in use by 
another existing corporation organized under the laws of this State 
or of the Congress, or so nearly similar thereto as to lead to un- 
certainty or confusion. 

(2) The location of its principal office in this State. 

(3) The nature of its business, whether that of a commercial bank, savings 
bank, trust company, or a combination of two or more or all of such 
classes of business. 

(4) The amount of its authorized capital stock, the number of shares into 
which it is divided, the par value of each share; the amount of capital 
stock with which it will commence business, which shall not be less 
than fifty thousand dollars ($50,000) in cities or towns of three thou- 
sand population or less; nor less than seventy-five thousand dollars 
($75,000) in cities and towns whose population exceeds three thou- 
sand, but does not exceed ten thousand; nor less than one hundred 
thousand dollars ($100,000) in cities and towns whose population 
exceeds ten thousand but does not exceed twenty-five thousand; nor 
less than one hundred twenty-five thousand dollars ($125,000) in 
cities and towns having a population of twenty-five thousand, 
but not exceeding fifty thousand; or less than one hundred fifty 
thousand dollars ($150,000) in cities and towns having a popu- 
lation of fifty thousand and over; and in addition shall have a paid- 
in surplus of at least fifty percent (50%) of the authorized capital 
stock, as hereinbefore set out; the population to be ascertained by 
the last preceding national census: Provided, that this subdivision 
shall not apply to banks organized and doing business prior to its 
adoption. Provided further, that fractional shares may be issued for 
the purpose of complying with the requirements of G. S. 53-88. 

(5) The names and post-office addresses of subscribers for stock, and the 
number of shares subscribed by each; the aggregate of such subscrip- 
tions shall be the amount of the capital with which the company will 
commence business. 
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§ 53-3 
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§ 53-4 


(6) Period, if any, limited for the duration of the company. (1921, c. 4, s. 
PRGaSrer2i7 (ay 10275¢. 47, 's? 25°1929,, R725 5.9 a ee 


1953. c, 12095273) 


Cross References——As to provision for 
branch banks, see § 53-62. 

Editor’s Note. — The 1927 amendment 
added the last proviso to subdivision (4). 
And the 1929 amendment made subdivision 
(4) also applicable to shares of ten, twenty 
and twenty-five dollars each. Prior to the 
1947 amendment this section also applied 
to banks engaged in doing a surety busi- 
ness. 

The 1953 amendment rewrote subdivision 


(4), eliminating a requirement that the 
stock be divided into shares of ten, twenty, 
twenty-five, fifty or one hundred dollars 
each, increasing the minimum amounts 
of capital stock required, and inserting 
the requirement of a paid-in surplus of 
at least 50% of the authorized capital 
stock. 

Cited in Cocke v. Hood, 205 N. C. 832, 
1707 SE Oo ve toaa)e 


§ 53-8. Certificate of incorporation; how signed, proved and filed.— 


The certificate of incorporation shall be signed by the original incorporators, or 
a majority of them, and shall be proved or acknowledged before an officer duly 
authorized under the laws of this State to take proof or acknowledgment of deeds, 
and shall be filed in the office of the Secretary of State. The Secretary of State 
shall forthwith transmit to the Commissioner of Banks a copy of said certificate 
of incorporation, and shall not issue or record the same until duly authorized so 
to do by the Commissioner of Banks as hereinafter provided. (1921, c. 4, s. 3; 


Ons At) moo lec. 243) S200.) 
Editor’s Note—vThe 1931 amendment 


substituted “Commissioner of Banks’ for 
“Corporation Commission.” 

Refusal to Issue Charter.—Where plain- 
tiffs applied for an industrial bank charter, 
and their application was not passed upon 
by the Secretary of State on the advice and 
recommendation of the Commissioner of 


utes, and plaintiffs sued to compel the is- 
suance of a charter, alleging no capricious 
acts, bad faith or disregard of law by the 
State officers, the complaint did not state 
a cause of action and was not sufficient as 
a petition for certiorari or as an application 
for mandamus. Pue v. Hood, 222 N. C. 
310, 22 S. E. (2d) 896 (1942). 


Banks, acting in accordance with the stat- 


§ 53-4. Examination by Commissioner; when certification to be re- 
fused.—Upon receipt of a copy of the certificate of incorporation of the pro- 
posed bank, the Commissioner of Banks shall at once examine into all the facts 
connected with the formation of such proposed corporation including its loca- 
tion and proposed stockholders, and if it appears that such corporation, if formed, 
will be lawfully entitled to commence the business of banking, the Commissioner 
of Banks shall so certify to the Secretary of State, unless upon examination and 
investigation he has reason to believe that 

(1) The proposed corporation is formed for any other than legitimate bank- 
ing business; or 

(2) That the character, general fitness, and responsibility of the persons 
proposed as stockholders in such corporation are not such as to 
command the confidence of the community in which said bank is 
proposed to be located: or 

(3) That the probable volume of business and reasonable public demand 
in such community is not sufficient to assure and maintain the 
solvency of the new bank and of the then existing bank or banks in 
said community ; or 

(4) That the name of the proposed corporation is likely to mislead the pub- 
lic as to its character or purpose; or 

(5) That the proposed name is the same as the one already adopted or 
appropriated by an existing bank in this State, or so similar thereto 
as to be likely to mislead the public. Upon such certification the 
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Secretary of State shall issue and record such certificate of incorpo- 
RATION MLO Zin Ca atsn ig LOK eSSalOZ 1G CH DO Seal Ce 91,55.-217(C)* 
LOGI Gees Syismoee Wns cw L200 esr015) 


Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 

The 1953 amendment rewrote this sec- 
tion. 

Duty of Commissioner. — This section 
was complete in every respect when it leit 


upon the question whether certain condi- 
tions exist justifying the creation of the 
proposed bank under the terms and pro- 
cedure laid down in the statute. His action 
and the certificate issued thereon merely 
constitute the prescribed procedure to de- 
termine whether the franchise applied for 


the hands of the legislature and the duty was grantable under the law. Pue v. 
imposed upon and the discretion vested in Hood, 222 N. C. 310, 22 S. E. (2d) 896 
the Commissioner of Banks bears only (1942). 


§ 53-5. Certificate of incorporation, when certified.—Upon receipt of 
such certificate from the Commissioner of Banks, the Secretary of State shall, if 
said certificate of incorporation be in accordance with law, cause the same to be 
recorded in his office in a book to be kept for that purpose, and known as the 
corporation book, and he shall, upon the payment of the organization tax and fees, 
certify under his official seal two copies of the said certificate of incorporation 
and probates, one of which shall forthwith be recorded in the office of the clerk 
of the superior court of the county where the principal office of said corporation 
in this State shall or is to be located, in a book to be known as the record of in- 
corporations, and the other certified copy shall be filed in the office of the Com- 
missioner of Banks, and thereupon the said persons shall be a body politic and 
corporate under the name stated in such certificate. The said certificate of in- 
corporation, or a copy thereof, duly certified by the Secretary of State or the clerk 
of the superior court of the county in which the same is recorded, or by the Com- 
missioner of Banks, under their respective seals, shall be evidence in all courts 
and places, and shall, in all judicial proceedings, be deemed prima facie evidence 
of the complete organization and incorporation of the company purporting there- 
by to have been established. The charter of any bank which fails to complete its 
organization and open for business to the public within six months after the date 
of filing its certificate of incorporation with the Secretary of State shall be void: 
Provided, however, the Commissioner of Banks may for cause extend the limita- 
Hommnercinumposed ml 21 Citys. 05 C0 .,0s. 21/7 (cd); 1O3Ne9243,9695,) 


Editor’s Note—The 1931 amendment Boyd v. Redd, 120 N. C. 335, 27 S. E. 
substituted “Commissioner of Banks” for 35 (1897), decided under the former law, 


“Corporation Commission.” 

Who May Take Advantage of Defect 
in Organization.—A defect in the organi- 
zation of a bank because of failure to be- 
gin business within the specified time can 
be taken advantage of only by a direct 


and holding that such a failure could not 
affect the validity of whatever lien a bank 
had upon the shares of stock of a stock- 
holder indebted to it. As to right of bank 
to purchase or receive pledge of its own 
stock under present law, see § 53-64. 


proceeding by the State for that purpose. 


§ 53-6. Payment of capital stock.—The capital stock of every bank shall 
be fully paid in, in cash, before it shall be authorized by the Commissioner of 
Banks to commence business and the full payment in cash of the capital stock 
shall be certified to the Commissioner of Banks under oath by the president and 
cashier of the said bank. Provided, that the stock sold by any bank in process of 
organization, or for an increase of the capital stock, shall be accounted for to the 
bank in the full amount paid for the same. No commission or fee shall be paid to 
any person, association, or corporation for selling such stock. The Commissioner 
of Banks shall refuse authority to commence business to any bank if commissions 
or fees have been paid, or have been contracted to be paid by it, or by anyone in 
its behalf, to any person, association, or corporation for securing subscriptions 
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foror: selling: stock jin. such bank. (1921, c:4, 5.6: C.es., s.0217.(e)ee1927 seme 
69524 1931,-CR24506..5. ) 

Cross Reference.—As to the similar pro- of a bank was required to be paid in cash 
vision relating to industrial banks, see § before commencing business. The 1931 
53-140. amendment substituted “Commissioner of 

Editor’s Note.—Prior to the 1927 amend- Banks” for “Corporation Commission.” 
ment only fifty per cent of the capital stock 


§ 53-7. Statement filed before beginning business.—Before such com- 
pany shall begin the business of banking, banking and trust, fiduciary, or surety 
business, there shall be filed with the Commissioner of Banks a statement under 
oath by the president or cashier, containing the names of all the directors and 
officers, with the date of their election or appointment, term of office, residence, 
and post-office address of each, the amount of capital stock of which each is the 
owner in good faith and the amount of money paid in on account of the capital 
stock. Nothing shall be received in payment of capital stock but money. (1921, 
CEES B/E A ASE CIVA Dial Gol, C2405 S52) 

Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-8. Authorized to begin business.—Upon filing of such statement, 
the Commissioner of Banks shall examine into its affairs, ascertain especially 
the amount of money paid in on account of its capital, the name and place of resi- 
dence of each director, the amount of capital stock of which each is the owner in 
good faith, and whether such corporation has complied with all the provisions 
of law required to entitle it to engage in business. If upon such examination it 
appears to the Commissioner of Banks that it is lawfully entitled to commence 
the business of banking, banking and trust, fiduciary, or surety business, he shall 
give to such corporation a certificate signed by the Commissioner of Banks, that 
such corporation has complied with all the provisions of the law required to be 
complied with, before commencing the business of banking, and that such cor- 
poration is authorized to commence business. (1921, c. 4, s. 8; C. S., s. 217(g); 
LOS sea 24558Se05) 

Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-9. Transactions preliminary to beginning business. — No such 
corporation shall transact any business except such as is incidental and neces- 
sarily preliminary to its organization until it has been authorized to do so by the 
Commissioner of Banks. (1921, c. 4, s. 9: C.'S.;)s.. 217 (ny e193 Ic 245 eee 

Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-10. Increase of capital stock.—A corporation doing business un- 
der the provisions of this chapter may increase its capital stock as provided by 
law for other corporations upon a vote in favor of the increase of two-thirds in 
interest of each class of stockholders in its voting powers. (1921, c. 4, s. 10; 


Cus. IeeDI7 Ge) 


§ 58-11. Decrease of capital stock.—A corporation doing business un- 
der the provisions of this chapter may reduce its capital stock in the manner pro- 
vided for other corporations upon a vote in favor of the decrease of two-thirds 
in interest of each class of stockholders with voting powers: Provided, that no 
bank shall reduce its capital stock to an amount less than the minimum required 
by law. Such reduction shall not be valid or warrant the cancellation of stock 
certificates until it has been approved by the Commissioner of Banks. Such ap- 
proval shall not be given except upon a finding by the Commissioner of Banks 
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that the security of existing creditors of the corporation will not be impaired. 
Mm Oatieee tesa LleiCis., $1217 (7) 1931; 0/243, s2 5.) 
Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-12. Consolidation of banks.—A bank may consolidate with or 
transfer its assets and liabilities to another bank. Before such consolidation or 
transfer shall become effective, each bank concerned in such consolidation or trans- 
fer shall file, or cause to be filed, with the Commissioner of Banks, certified 
copies of all proceedings had by its directors and stockholders, which said stock- 
holders’ proceedings shall set forth that holders of at least two-thirds of the stock 
voted in the affirmative on the proposition of consolidation or transfer. Such 
stockholders’ proceedings shall also contain a complete copy of the agreement 
made and entered into between said banks, with reference to such consolidation 
or transfer. Upon the filing of such stockholders’ and directors’ proceedings as 
aforesaid, the Commissioner of Banks shall cause to be made an examination of 
each bank to determine whether the interests of the depositors, creditors, and 
stockholders of each bank are protected, and that such consolidation or transfer 
is made for legitimate purposes, and his consent to or rejection of such consolida- 
tion or transfer shall be based upon such examination. No such consolidation or 
transfer shall be made without the consent of the Commissioner of Banks. The 
expense of such examination shall be paid by such banks. Notice of such con- 
solidation or transfer shall be published for four weeks before or after the same 
is to become effective, at the discretion of the Commissioner of Banks, in a news- 
paper published in a city, town, or county in which each of said banks is located, 
and a certified copy thereof shall be filed with the Commissioner of Banks. In 
case of either transfer or consolidation the rights of creditors shall be preserved 
unimpaired, and the respective companies deemed to be in existence to preserve 
Such rights for a period of three years. (1921, c. 4, s. 12; C. S.; s. 217(k) ; 1931, 
Gerd, Sie5.) 

Cross References.—As to merger of cor- another State bank, the latter assuming the 
porations generally, see § 55-107 et seq. former’s liabilities under a consolidation 
As to liquidation of banks, see § 53-20 and agreement, it was presumed that the for- 


note. mer Corporation Commission had notice or 

Editor’s Note. — The 1931 amendment knowledge of the transaction coming 
substituted “Commissioner of Banks” for within the scope of its duties, and had ap- 
“Corporation Commission.” proved the transaction. Corporation Com- 


Presumption of Approval of Transaction. mission v. Stockholders, 199 N. C. 586, 155 
—Where under the provisions of this sec- S. E. 445 (1930). 
tion a State bank transferred its assets to 


§ 53-138. Consolidated banks deemed one bank.—In case of consolida- 
tion when the agreement of consolidation is made, and a duly certified copy there- 
of is filed with the Secretary of State, together with a certified copy of the ap- 
proval of the Commissioner of Banks to such consolidation, the banks, parties 
thereto, shall be held to be one company, possessed of the rights, privileges, pow- 
ers, and franchises of the several companies, but subject to all the provisions of 
law under which it is created. The directors and other officers named in the 
agreement of consolidation shall serve until the first annual meeting for election 
of officers and directors, the date for which shall be named in the agreement. 
On filing such agreement, all and singular, the property and rights of every kind 
of the several companies shall thereby be transferred and vested in such new 
company, and be as fully its property as they were of the companies parties to 
Pieracrecnicntml G2) vem 4c lo Crmoe ee 2171 193) C2435: 45, 53) 


Cross References.—As to substitution of Editor’s Note. — The 1931 amendment 
consolidated bank as executor or trustee substituted “Commissioner of Banks’ for 
under will, see § 31-19. As to fiduciary “Corporation Commission.” 
powers and liabilities of merged banks, see 
§ 53-17. 
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§ 53-14. Reorganization.—Whenever any bank under the laws of this 
State or of the United States is authorized to dissolve, and shall have taken the 
necessary steps to effect dissolution, it shall be lawful for a majority of the di- 
rectors of such bank, upon authority in writing of the owners of two-thirds of 
its capital stock, with the approval of the Commissioner of Banks, to execute 
articles of incorporation as provided in this chapter, which articles, in addition 
to the requirements of law, shall further set forth the authority derived from 
the stockholders of such national bank or State bank, and upon filing the same 
as hereinbefore provided for the organization of banks, the same shall become a 
bank under the laws of this State, and thereupon all assets, real and personal, 
of the dissolved national or State bank shall by operation of law be vested in and 
become the property of such State bank, subject to all liabilities of such national 
or State bank not liquidated under the laws of the United States or this State be- 
fore such reorganization. (1921, c. 4, s. 14; C. S., s. 217(m) ; 1931, c. 243, s. 5.) 

Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-15: Repealed by Acts 1947, c. 696. 
Editor’s Note.—The repealed section re- 
lated to the consolidation of banks and in- 
surance corporations. 


§ 53-16. Consolidation, conversion or merger of State banks or 
trust companies with national banks. —(a) Nothing in the law of this State 
shall restrict the right of a State bank or trust company to consolidate, convert in- 
to, or merge with a national bank. The action to be taken by such consolidating, 
converting, or merging State bank and its rights and liability and those of its. 
stockholders shall be the same as those prescribed by the law of the United States 
for national banks at the time of the action, except that a vote of the holders of 
two-thirds of each class of voting stock of a State bank shall be required for the 
consolidation, conversion, or merger and that upon consolidation, conversion, or 
merger by a State bank with or into a national bank the rights of dissenting stock- 
holders shall be those hereinafter specified. 

(b) Upon consolidation, conversion, or merger the resulting national bank 
shall be the same business as each consolidating, converting, or merging bank 
with all the property rights, powers, and duties of each consolidating, converting, 
or merging bank, except as affected by the law of the United States and by the 
charter and bylaws of the resulting bank, and any reference to a consolidating, 
converting, or merging bank in any writing, whether executed or taking effect 
before or after the consolidation, conversion, or merger, shall be deemed and 
taken a reference to the resulting bank if not inconsistent with the other provi- 
sions of such writing. 

(c) The holders of shares of the stock of a State bank which were voted 
against a consolidation, conversion, or merger into a national bank shall be en- 
titled to receive their value in cash, if and when the consolidation, conversion, 
or merger becomes effective, upon written demand, made to the resulting national 
bank at any time within thirty (30) days after the effective date of the consoli- 
dation, conversion, or merger accompanied by the surrender of the stock certifi- 
cate or certificates. The value of such shares shall be determined as of the date 
of the stockholders’ meeting approving the consolidation, conversion, or merger, 
by three (3) appraisers, one to be selected by the owners of two- thirds of the 
dissenting shares involved, one by the board of directors of the resulting national 
bank and the third by the two so chosen. The valuation agreed upon by any two 
appraisers shall govern. If the appraisal is not completed within ninety (90) days 
after the consolidation, conversion, or merger becomes effective, the Comptroller 
of the Currency shall cause an appraisal to be made. 

(d) The amount fixed as the value of the shares of stock of the consolidating, 
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converting, or merging bank at the time of the stockholders’ meeting approving 
the consolidation, conversion, or merger and the amount fixed by the appraisal as 
hereinbefore provided, where the fixed value is not accepted, shall constitute a 
debt of the resulting national bank. 

(e) Upon the completion of the consolidation, conversion, or merger the per- 
mit to operate of any consolidating, converting, or merging State bank shall auto- 
Patically sterminate. (1929 4c. 1.148, ssadigel951,.c11129; «5: 1s) 

Editor’s Note. — The 1951 amendment 
rewrote this section. 


§ 53-17. Fiduciary powers and liabilities of banks or trust com- 
panies merging or transferring assets and liabilities. — Whenever any 
bank or trust company, organized under the laws of North Carolina or the acts 
of Congress, and doing business in this State, shall consolidate or merge with 
or shall sell to and transfer its assets and liabilities to any other bank or trust 
company doing business in this State, as provided by the laws of North Carolina 
or the acts of Congress, all the then existing fiduciary rights, powers, duties and 
liabilities of such consolidating or merging or transferring bank or banks and/or 
trust companies, including the rights, powers, duties and liabilities as executor, 
administrator, guardian, trustee, and/or any other fiduciary capacity, whether un- 
der appointment by order of court, will, deed, or other instrument. shall, upon 
the effective date of such consolidation or merger or sale and transfer, vest in, 
devolve upon, and thereafter be performed by, the transferee bank or the con- 
solidated or merged bank or trust company, and such latter bank or trust com- 
pany shall be deemed substituted for and shall have all the rights and powers of 


the transferring bank or trust company. 


Editor’s Note.— The 1941 amendment 
added the provisions relating to sale and 
transfer of assets and liabilities. See 19 
N.C) Waw Rev. 457. See also, 9:1N. C. 
Law. Rev. 398. 

Merger and Consolidation Distinguished. 
—A distinction is drawn between “consoli- 
dation” and ‘“merger.” See Braak  v. 
Hobbs, 210 N. C. 379, 186 S. E. 500 (1936). 

Consolidated Bank Succeeds to Power 
as Trustee under Deed of Trust.—A bank, 
created as a result of a consolidation of 
several State banks, may properly exercise 
the power of sale contained in a deed of 
trust in which one of its constituent banks 


Ci OSI ee 207 194 [ice 30.) 

trustor, since under this section the con- 
solidated bank succeeds to such power. 
Brace velop DS wel Om Nem ©ams (Om SOmoum bye 
500 (1936). 

Amendment of Other Sections—Retro- 
spective Operation.—This section, although 
in form an independent statute, was in 
reality an amendment of Public Laws 1925, 
c. 77, codimed as § 53-15 (now repealed) 
and former §§ 55-165 through 55-170, and 
was therefore applicable to a deed of 
trust executed prior to the enactment of 
this section and subsequent to the effec- 
tive date of the 1925 act. Braak v. Hobbs, 
POM NG OuES (9 LC OMS Em OONC936)) 


was named trustee, upon default by the 


ARTICLE 3. 
Dissolution and Liquidation. 


§ 53-18. Voluntary liquidation.—A bank may go into voluntary liquida- 
tion and be closed, and may surrender its charter and franchise as a corporation 
of this State by the affirmative votes of its stockholders owning two-thirds of its 
stock, such vote to be taken at a meeting of the stockholders duly called by reso- 
lution of the board of directors, written notice of which, stating the purpose of 
the meeting, shall be mailed to each stockholder, or in case of his death, to his 
legal representative or heirs at law, addressed to his last known residence ten 
days previous to the date of said meeting. Whenever stockholders shall by such 
vote at a meeting regularly called for the purpose, notice of which shall be given 
as herein provided, decide to liquidate such bank, a certified copy of all proceedings 
of the meeting at which said action shall have been taken, verified by the oath of 
the president and cashier, shall be transmitted to the Commissioner of Banks for 
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his approval. If the Commissioner of Banks shall approve the same, he shall issue 
to the said bank, under his seal, a permit for such purpose. No such permit shall 
be issued by the Commissioner of Banks until said Commissioner of Banks shall 
be satisfied that provision has been made by such bank to satisfy and pay off all 
depositors and all creditors of such bank. If not so satisfied, the Commissioner 
of Banks shall refuse to issue a permit, and shall be authorized to take posses- 
sion of said bank and its assets and business, and hold the same and liquidate 
said bank in the manner provided in this chapter. When the Commissioner of 
Banks shall approve the voluntary liquidation of a bank, the directors of said 
bank shall cause to be published in a newspaper in the city, town, or county in 
which such bank is located, a notice that the bank is closing up its affairs and 
going into liquidation, and notify its depositors and creditors to present their 
claims for payment. When any bank shall be in process of voluntary liquidation, 
it shall be subject to examination by the Commissioner of Banks, and shall fur- 
nish such reports from time to time as may be called for by the Commissioner of 
Banks. All unclaimed deposits and dividends remaining in the hands of such 
bank shall be subject to the provisions of this chapter as hereinafter provided. 
Whenever the Commissioner of Banks shall approve it, any bank may sell and 
transfer to any other bank, either State bank or national bank, all of its assets 
of every kind upon such terms as may be agreed upon and approved by the Com- 
missioner of Banks and by two-thirds vote of its board of directors. A certified 
copy of the minutes of any meeting at which such action is taken, under the 
oath of the president and cashier, together with a copy of the contract of sale and 
transfer, shall be filed with the Commissioner of Banks. Whenever voluntary 
liquidation shall be approved by the Commissioner of Banks or the sale and trans- 
fer of the assets of any bank shall be approved by the Commissioner of Banks, 
a certified copy of such approval under seal of the Commissioner of Banks, filed 
in the office of the Secretary of State, shall authorize the cancellation of the 
charter of such bank, subject, however, to its continued existence, as provided 
by this chapter and the general law relative to corporations. (1921, c. 4, s. 15; 
Caonas. 218(8 onl 927,04 /,1s..4;; 1929; ¢., /3 2193 le e243 em 


Cross Reference.—As to voluntary dis- 
solution of corporations generally, see § 
55-114 et seq. 

Editor’s Note.— The 1927 amendment 
added provisions relating to sale of assets 
to another bank. The 1929 amendment 
corrected a typographical error in the 1927 
amendment, and the 1931 amendment sub- 
stituted ‘Commissioner of Banks” for 
“Corporation Commission.” 

For article discussing the statutory 
changes made in the North Carolina bank- 
ing law, see 11 N. C. Law Rev. 194. 

Approval of Stockholders Not Necessary 
for Sale of Assets—For a valid sale of 
assets to another bank the approval of the 


stockholders of the selling bank is not re- 
quired by this section, and the section is 
not invalid for that reason. Planters’ Sav. 
Bank y. Earley, 204 N. C. 297, 168 S. E. 
225 (1933). 

As to enforcement of former statutory 
liability of stockholders by purchasing 
bank, see Peoples Bank, etc., Co. v. Ros- 
cower, 199 N. C. 653, 155 S. E. 560 (1930). 

Applied, as to assets of bank in hands of 
receiver and right to sue officers and di- 
rectors for publishing false statements as 
to solvency, in Douglass v. Dawson, 190 
N. Ci 4585130: S195) 1925): 

Cited in In re Lafayette Bank, etc., Co., 
198 N. C. 783, 153 S. E. 452 (1930). 


§ 53-19. Commissioner of Banks may take charge, when.—The Com- 
missioner of Banks may forthwith take possession of the business and property 
of any bank to which this chapter is applicable whenever it shall appear that such 


bank: 


(1) Has violated its charter or any laws applicable thereto; 

(2) Is conducting its business in an unauthorized or unsafe manner; 

(3) Is in an unsafe or unsound condition to transact its business; 

(4) Has an impairment of its capital stock; 

(5) Has refused to pay its depositors in accordance with the terms on which 
such deposits were received, or has refused to pay its holders of 


§ 53-20 


certificates of 
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indebtedness or 


§ 53-20 


investment in accordance with the 


terms upon which such certificates of indebtedness or investment 


were sold; 


(6) Has become otherwise insolvent ; 

(7) Has neglected or refused to comply with the terms of a duly issued 
lawful order of the Commissioner of Banks; 

(8) Has refused, upon proper demand, to submit its records, affairs, and 
concerns for inspection and examination of a duly appointed or au- 
thorized examiner of the Commissioner of Banks; 

(9) Its officers have refused to be examined upon oath regarding its affairs; 

(10) Has made a voluntary assignment of its assets to trustees. 


Such banks may resume business as provided in § 53-37. (1911, c. 25, s. 4; 
Pee crear s 10) ©. 5, Ss. ZLOCD), 242. 193it Cc, 243, S, 5.) 


Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 

For discussion of section, see 3 N. C. 
Law Rev. 79. 

Restraining Commissioner from Taking 
Over Assigned Assets Sufficient to Pay 
Creditors—A bank assigned all its assets 
to another bank under an agreement, ap- 
proved by the Commissioner of Banks, 
that the latter bank should pay all deposi- 
tors and creditors of the former. Before 
the assignee bank had fully discharged the 
agreement it became insolvent and was 
taken over by the Commissioner. It was 
held that, upon a showing that the assets 


of the assignor bank are sufficient to pay 
in full all its depositors and creditors, the 
assignor bank, its depositors and creditors 
may restrain the Commissioner from tak- 
ing possession of the assigned assets, and, 
pending the trial of the issue involving the 
value of the assigned assets, they may re- 
strain the Commissioner from levying up- 
on and collecting the statutory liability of 
the stockholders of the assignor bank. 
Stanly Banks ets Conve Lloodsc0OmNe GC. 
543, 174 S. EH. 503 (1934). 

Presumption That Bank Complied with 
Prerequisites before Resuming Operation. 
—See People’s Bank v. Fidelity, etc., Co., 
4 F. Supp. 379 (1933). 


§ 53-20. Liquidation of banks.—(a) When Commissioner of Banks to 
Take Possession——Whenever any State bank shall neglect or refuse for a period 
of sixty days to make a report to the Commissioner of Banks, as he may demand, 
or shall, after demand under seal of the Commissioner of Banks, fail, neglect or 
refuse to comply with any of the rules, regulations or requirements of the State 
Banking Commission, or the provisions of the banking law, or if at any time the 
Commissioner of Banks shall find a bank subject to the supervision of the Com- 
missioner of Banks, in an insolvent, unsafe or unsound condition to transact the 
business for which it was organized, or in an unsafe, or unsound condition to 
continue its business, or if such institution shall neglect or refuse to correct any 
irregularity which may be called to the attention of the president, cashier or board 
of directors, by the Commissioner of Banks, or any of his assistants, then, in 
either of such events, the Commissioner of Banks, or any duly authorized agent 
of the Commissioner of Banks appointed under seal of the Commissioner of 
Banks, shall forthwith take possession of such bank, and all of its assets and busi- 
ness and shall retain possession thereof until such bank shall be authorized by the 
Commissioner of Banks to resume business, or its affairs shall be fully liquidated 
as herein provided, or possession thereof shall have been surrendered under order 
of a judge of the superior court under the provisions of this section. 

(b) Directors May Act.—Any bank may place its assets and business under 
the control of the Commissioner of Banks for liquidation by a resolution of a ma- 
jority of its directors upon notice to the said Commissioner of Banks, and, upon 
taking possession of said bank, the Commissioner of Banks, or duly appointed 
agent, shall retain possession thereof until such bank shall be authorized by the 
Commissioner of Banks to resume business or until the affairs of said bank shall 
be fully liquidated as herein provided, and no bank shall make any general assign- 
ment for the benefit of its creditors save and except by surrendering possession 
of its assets to the Commissioner of Banks, as herein provided. Whenever any 
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bank for any reason shall suspend operations for any length of time, said bank 
shall, immediately upon such suspension of operations, be deemed in the posses- 
sion of the Commissioner of Banks and subject to liquidation hereunder. 

(c) Notice of Seizure to Court Bar to Attachment, etc.; Transfers Void.— 
When the Commissioner of Banks, or duly appointed agent, shall take possession 
of any bank under subsections (a) or (b) hereof he shall, within forty-eight 
hours, file with the clerk of the superior court in the county where said bank is 
located, a notice of his action which shall state the reason therefor; and such no- 
tice shall be deemed the equivalent of a summons and complaint against said bank 
in an action in the superior court except that it shall not be necessary to make 
service thereof, and the taking possession of any bank shall thereupon date from 
the time when such authority was exercised and from and after such time all 
assets and property of such bank, of whatever nature shall be deemed to be in 
possession of the Commissioner of Banks, and the exercise of such authority 
shall operate as a bar to any attachment, or other legal proceeding, against such 
bank or its assets and, after such exercise of authority, no lien shall be acquired, 
in any manner binding or affecting any of the assets of such bank and every 
transfer or assignment made thereafter by such bank, or by its authority, of the 
whole or any part of its assets, shall be null and void; and the Commissioner of 
Banks shall be substituted in place of the bank in all actions in the State or 
federal courts, pending at the time of the exercise of such authority. 

(d) Notice to Banks; Corporation and Persons Holding Assets; Liens Not to 
Accrue.—On taking possession of the assets and business of any bank, the Com- 
missioner of Banks, or duly appointed agent, shall forthwith give notice, by mail 
or otherwise, of such action to all banks or other persons or corporations holding, 
or having in possession, any assets of such bank. No bank or other person or 
corporation shall have a lien or charge for any payment, advance or clearance 
made, or liability incurred against any of the assets of said bank after possession 
has been taken as provided under this section, except as hereinafter provided. 

(e) Permission to Resume Business.—After the Commissioner of Banks has 
taken possession of any bank, such bank may resume business as provided in § 
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(f{) Remedy by Bank for Seizure; Answer to Notice; Injunction, etc.; Appeal. 
—Whenever any bank, of whose assets and business the Commissioner of Banks 
has taken possession as aforesaid, except where possession is taken under sub- 
section (b) hereof, shall deem itself aggrieved thereby, it may, at any time within 
ten (10) days after the filing of the notice with the clerk of the superior court, 
file an answer to said notice and may also upon notice to the Commissioner 
of Banks, apply to the resident or the presiding judge of the district for an in- 
junction to enjoin further proceedings by the said Commissioner of Banks, and 
the said judge may cite the said Commissioner of Banks to show cause within 
ten days thereafter why further proceedings should not be enjoined, and after 
hearing the allegations and proof of the parties with respect to the condition of 
said bank, may dismiss such application for injunction or may enjoin further pro- 
ceedings under this section by the Commissioner of Banks. If the judge shall 
enjoin further action of the Commissioner of Banks and permit the reopening of 
the bank, he shall have authority to require of the bank such surety bond as he 
may deem necessary to insure its solvency, payable to the Commissioner of Banks 
for the sole benefit of the general creditors of the bank, and upon such terms as 
said judge may deem proper. Either party shall have the right to appeal to the 
Supreme Court as in other actions. 

(g) Collection of Debts and Claims; Sale or Compromise of Debts and Claims; 
Commissioner Succeeds to All Property of Bank.—Upon taking possession of the 
assets and business of any bank by the Commissioner of Banks, the Commissioner 
of Banks, or the duly appointed agent, is authorized to collect all money due such 
bank, and to do such other acts as are necessary to conserve its assets and prop- 
erty, and shall proceed to liquidate the affairs thereof, as hereinafter provided. 
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The Commissioner of Banks, or the duly appointed agent, shall collect all debts 
due and claims belonging to such bank, by suit, if necessary; and, by motion in 
the pending action, and upon authority of an order of the presiding or resident 
judge of the district may sell, compromise or compound any bad or doubtful debt 
or claim, and may upon such order, sell the real and personal property of such 
bank on such terms as the order may provide or direct, except that, where the 
sale is made under power contained in any mortgage or lien bond or other paper 
wherein the title is retained for sale and the terms of sale set out, sale may be 
made under said authority. 

Upon taking possession of any bank under this section, the Commissioner of 
Banks and/or the duly appointed agent shall have the possession and the right to 
the possession of all the property, assets, choses in action, rights and privileges of 
the said bank, including the right to resign the trust or exercise the power in all 
mortgages, deeds of trust, and all other papers executed to secure the payment of 
money in any form in which the said bank shall have been named as trustee 
and/or pledgee, and such property rights and privileges shall vest in the said 
Commissioner and/or duly appointed liquidating agent absolutely, for the pur- 
pose of liquidating, and sales and conveyance of the same, together with any and 
all other incidental rights, privileges, and powers necessary and convenient for 
the enjoyment of the right of conveyance and sale and for the exercise of the 
same. Upon the motion made, the bank or any person interested, may be heard, 
but the judge hearing the motion shall enter his order as in his discretion will 
best serve the parties interested. The powers granted by the second preceding 
sentence shall be in addition to and not in derogation of any existing acts ratified 
at the 1931 session of the General Assembly. 

The officers and directors of any bank, or any bank that is in liquidation as pro- 
vided by law, shall not hereafter exercise any powers herein declared to be vested 
in the North Carolina Commissioner of Banks, and/or the duly appointed liqui- 
dating agent. 

(h) Bond of Commissioner of Banks; Surety; Condition; Minimum Penalty. 
—Upon taking possession of any bank, the Commissioner of Banks, or the duly 
appointed agent, shall execute and file a bond payable to the State of North Caro- 
lina, with some surety company as surety thereon, with the clerk of the superior 
court of the county where the bank is located, conditioned upon the faithful per- 
formance of all duties imposed by reason of the liquidation of such bank by the 
said Commissioner of Banks, or the duly appointed agent, or any agent or as- 
sistant assisting in the liquidation of the said bank, the penal sum of said bond to 
be fixed by order of the Commissioner of Banks, which in no case shall be less 
than five thousand ($5,000) dollars. Any person interested, by motion in the 
pending action, shall be heard by the resident or presiding judge as to the suff- 
ciency of the bond; the judge hearing the motion may thereupon fix the bond; 
provided, that where such bank under this section is taken possession of by the 
Commissioner of Banks, he may, in his discretion with the approval of the State 
Banking Commission, appoint as his agent with the powers, duties and responsi- 
bilities of such agent under this section, the Federal Deposit Insurance Corpo- 
ration or any corporation or agency established under and by virtue of the laws 
of the United States of America which is established for the purposes for which 
the said Federal Deposit Insurance Corporation was created under the Banking 
Act of one thousand nine hundred and thirty-three enacted by Congress; and 
provided further that such appointment may be made when and only when the 
liabilities of such bank to its depositors are insured by said corporation or agency, 
either in whole or in part. In the event of such appointment such corporation or 
agency, with the approval of the Commissioner of Banks, may serve as such 
agent without giving the bond required under all other circumstances in this 
subsection. 

(1) Inventory Necessary.—Within thirty days after the filing of the notice of 
the taking possession of any bank in the office of the clerk of the superior court, 
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the Commissioner of Banks, or the duly appointed agent, shall make and state an 
inventory of the assets and liabilities of the said bank, and shall file one copy 
thereof with the clerk of the superior court in the pending action and shall keep 
one copy on file in the said bank. Such inventory shall be open for inspection 
during the usual banking hours, provided, that nothing herein shall require said 
bank to remain open unnecessarily. 

(j) Notice and Time for Filing Claims; Copies Mailed—Notice shall be 
given by advertisement for four weeks in a newspaper published in said county ; 
if no newspaper is published in said county, then in some newspaper having a 
general circulation in said county, calling on all persons who may have claims 
against the bank to present the same to the Commissioner of Banks at the office 
of the bank, and within the time to be specified in the notice, not less, however, 
than ninety (90) days from the date of the first publication. A copy of this no- 
tice shall be mailed to all persons whose names appear as creditors upon the books 
of the bank. Affidavit by the Commissioner of Banks, or agent mailing the no- 
tice, to the effect that said notice was mailed shall be conclusive evidence thereof. 

(k) Power to Reject Claims; Notice; Affidavit of Service; Action on Claim. 
—If the Commissioner of Banks, or the ‘duly appointed agent, doubts the justice 
and validity of any claim or deposit, he may reject the same and serve notice of 
such rejection upon the claimant or depositor, either personally or by registered 
mail, and an affidavit of the service of such notice shall be filed in the office of 
the clerk of the superior court in the pending action, and shall be conclusive evi- 
dence of such notice. Any action or suit upon such claim so rejected must be 
brought by the claimant against the Commissioner of Banks in the proper court 
of the county in which the bank is located within ninety days after such service, 
or the same shall be barred. Objections to any claim or deposit not rejected by 
the Commissioner of Banks, or the duly appointed agent, may be made by any 
person interested by filing such objection in the pending action and by serving a 
copy thereof on the Commissioner of Banks, or duly appointed agent, and the 
Commissioner of Banks or duly appointed agent, after investigation, shall either 
allow such objection and reject the claim or deposit, or disallow the objection. 
If the objection is not allowed and the claim or deposit not rejected, the Com- 
missioner of Banks or the duly appointed agent, shall file a notice to this effect in 
the pending action; and within ten days thereafter, the person filing objection by 
motion in the pending action, a copy of which notice shall be served upon the 
person whose claim or deposit is objected to, may present to the court the ques- 
tion of the validity of said claim or deposit; and the questions of law and issues 
of fact shall thereupon be determined as in other civil actions. 

(1) List of Claims Presented and Deposits; Copies; Proviso—Upon the ex- 
piration of the time fixed for presentation of claims, the Commissioner of Banks, 
or the duly appointed agent, shall make a full and complete list of the claims pre- 
sented and of the deposits as shown, including and specifying any claims or de- 
posits which have been rejected by him, and shall file one copy in the office of the 
clerk of the superior court in the pending action, and shall keep one copy on 
file with the inventory in the office of the bank for examination. Any indebted- 
ness against any bank which has been established or recognized as a valid liabil- 
ity of said bank before it went into liquidation, for which no claimant has filed 
claim, and/or any liability for which claim has been filed and disapproved, shall 
be listed in the office of the clerk of the superior court of the county in which the 
bank is located, by the liquidating agent, and the dividends accruing thereto shall 
be paid into the said office and shall be held for a period of three months after 
said liquidation is completed, and shall then be paid to the escheator of the Uni- 
versity of North Carolina. Any claim which may be presented after the expira- 
tion of the time fixed for the presentation of claims in the notice hereinbefore 
provided shall, if allowed, share pro rata in the distribution only of those assets 
of the bank in the hands of the Commissioner of Banks, and undistributed at the 
time the claim is presented: Provided, that when it is made to appear to the 
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judge of the superior court, resident or presiding in the county, that the claim 
could not have been filed within said period, said judge may permit those credi- 
tors or depositors who subsequently file their claim to share as other creditors. 

(m) Declaration of Dividends; Order of Preference in Distribution—At any 
time after the expiration of the date fixed by the Commissioner of Banks, or the 
duly appointed agent, for the presentation of claims against the bank, and from 
time to time thereafter, the Commissioner of Banks, out of the funds in his hands, 
after the payment of expenses and priorities, may declare and pay dividends to 
the depositors and other creditors of such bank in the order now or hereafter pro- 
vided by law; and a dividend shall be declared when and as often as the funds 
on hand subject to the payment of dividends shall be sufficient to pay ten (10) 
per centum of all claims entitled to share in such dividends. In paying dividends 
and calculating the same, all disputed claims and deposits shall be taken into ac- 
count, but no dividend shall be paid upon such disputed claims and deposits until 
the same shall have been finally determined. The following shall be the order 
and preference in the distribution of the assets of any bank liquidated hereunder: 

(1) Taxes and fees due the Commissioner of Banks for examination or 
other services; 

(2) Wages and salaries due officers and employees of the bank, for a period 
of not more than four months; 

(3) Expenses of liquidation; 

(4) Certified checks and cashier’s checks in the hands of a third party as a 
holder for value and the amounts due on collections made and un- 
remitted for or for which final actual payment has not been made by 
the bank; 

(5) Amounts due creditors other than stockholders. 

The word “asset” used herein shall not be deemed to include bailments or 
other property to which such bank has no title. Provided, that when any bank, 
or any Officer, clerk, or agent thereof, receives by mail, express or otherwise, a 
check, bill of exchange, order to remit, note, or draft for collection, with request 
that remittance be made therefor, the charging of such item to the account of 
the drawer, acceptor, indorser, or maker thereof, or collecting any such item 
from any bank or other party, and failing to remit therefor, or the nonpayment 
of a check sent in payment therefor, shall create a lien in favor of the owner of 
such item on the assets of such bank making the collection, and shall attach from 
the date of the charge, entry or collection of any such funds. A statement of all 
dividends paid shall be filed in the office of the clerk of the superior court in the 
pending action, and said statements shall show the expenses deducted and the 
disputed claims and deposits considered in determining said dividend. 

(n) Deposit of Funds Collected——AIl funds collected by the Commissioner 
of Banks, in liquidating any bank, shall be deposited from time to time in such 
bank or banks as may be selected by him, and shall be subject to the check of the 
Commissioner of Banks. The payment of interest on the net average of such 
sums on deposit shall be controlled by the Governor and Council of State, who 
shall have full power and authority to determine for what periods of time pay- 
ment of interest on such deposits shall or shall not be required, and to fix the 
rate of interest to be paid thereon. 

(0) Employment of Local Attorneys; Expert Accountants and Other Ex- 
perts; Compensation—The Commissioner of Banks, for the purpose of liquidat- 
ing banks as herein provided, shall employ such liquidating agents, competent 
local attorneys, accountants and clerks as may be necessary to properly liquidate 
and distribute the assets of said bank, and shall fix the compensation for all such 
agents, attorneys, accountants and clerks, and shall pay the same out of the funds 
derived from the liquidation of the assets of said bank: Provided, that all ex- 
penditure for the purpose herein provided shall be approved by the resident or 
presiding judge in the pending action at such time as the same may be reported, 
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and such charges shall be a proper charge and lien on the assets of such bank 
until paid. 

(p) Unclaimed Dividends Held in Trust—The unclaimed dividends remain- 
ing in the hands of the Commissioner of Banks for six months after the order 
for final distributions shall be held in trust for the several depositors and credi- 
tors of the liquidated bank; and the money so held by him shall be paid over 
to the persons respectively entitled thereto as and when satisfactory evidence 
of their right to the same is furnished. In case of doubtful or conflicting claims 
the Commissioner of Banks shall have authority to apply to the superior court 
of the county, by motion in the pending action, for an order from the resident 
or presiding judge of the superior court directing the payment of the moneys 
so claimed. When issues of fact are raised by said motion, the same may, upon 
request of any claimant, be submitted to the jury for determination as other is- 
sues of fact are determined. The interest earned on the unclaimed dividend so 
held shall be applied toward defraying the expenses incurred in the distribution 
of such unclaimed dividends. The balance of interest, if any, shall be deposited 
and held as other funds of the banking department to the credit of the Commis- 
sioner of Banks. After the Commissioner of Banks has held the unclaimed div- 
idends held in trust by him under the provisions of this statute for the several 
depositors and creditors of the liquidated bank for a period of ten years, he is 
hereby given the authority to pay the principal amount of such unclaimed divi- 
dends to the University of North Carolina, to be held by the University of North 
Carolina without liability for profit or interest until a just claim therefor shall 
be preferred by the parties entitled thereto. Upon payment of the said unclaimed 
dividends to the University of North Carolina, the Commissioner of Banks shall 
be fully discharged from all further liability therefor. 

(q) Report by Commissioner of Banks.—I{ the assets of any bank when 
fully collected by the Commissioner of Banks are not more than sufficient to pay 
the depositors and creditors of said bank, the Commissioner of Banks after he 
shall have fully distributed as herein provided the sums so collected, then he shall 
cause to be filed in the office of the clerk of the superior court in the pending ac- 
tion a full and complete report of all his transactions in said liquidation; and the 
filing of such report shall act as a full and complete discharge of the Commis- 
sioner of Banks from all further liabilities by reason of the liquidation of the 
bank. 

(r) Action by Commissioner of Banks after Full Settlement—Whenever 
the Commissioner of Banks shall have paid all the expenses of liquidation and 
shall have paid to each and every depositor and creditor of such bank, whose 
claims shall have been duly proven and allowed, the full amount of such claims, 
and shall have made proper provision for unclaimed and unpaid deposits and 
disputed claims and deposits, and shall have in hand other assets of said bank, 
he shall call a meeting of the stockholders of said bank by giving notice thereof 
by publication once a week for four weeks in a newspaper published in said 
county, or if no newspaper is published in said county, then in a newspaper hay- 
ing general circulation in said county, and by mailing a copy of such notice to 
each stockholder addressed to him at his address as the same shall appear upon 
the books of the bank. Affidavit of the officer mailing the notice herein required 
and of the printer as to the publication shall be conclusive evidence of notice here- 
under. At such meeting any stockholders may be represented by proxy and the 
stockholders shall elect, by a majority vote of the stock present, an agent or 
agents who shall be authorized to receive from the Commissioner of Banks all 
the assets of said bank then remaining in his hands; and the Commissioner of 
Banks shall cause to be transferred and delivered to the said agent, or agents, 
all such assets of said bank. The Commissioner of Banks shall thereupon cause 
to be filed in the office of the clerk of the superior court in the pending actions a 
full and complete report of all his transactions, showing the assets of said bank 
so transferred, together with the name of the agent or agents receipting for the 
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same; and the filing of such report shall act as a full and complete discharge of 
the Commissioner of Banks from all further liabilities by reason of the liquida- 
tion of the bank. Such agent, or agents, shall convert the assets coming into 
his hands, or their hands, into cash, and shall make distribution to the stock- 
holders of said bank as herein provided. Said agent, or agents, shall file semi- 
annually a report of all transactions with the superior court of the county in 
which the bank is located, and with the Commissioner of Banks, and shall be al- 
lowed for such services such fees not in excess of five per cent, as may be fixed 
by the court. In case of death, removal or refusal to act, of any agent or agents 
elected by the stockholders, the Commissioner of Banks shall, upon report of such 
action on the part of such agent or agents to the superior court of the county in 
which the bank is located, turn over to said superior court for the stockholders 
of said bank, all the remaining assets of the bank, file his report and be dis- 
charged from any and all further liability to the stockholders as herein provided. 
Said assets, when turned over to the superior court hereunder, shall remain in 
the hands of the superior court until such time as, by order of court or by ac- 
tion of the stockholders, distribution shall be provided for. 

(s) Annual Report of Commissioner of Banks; Items in Report of; Publica- 
tion—The Commissioner of Banks shall file, as a part of his annual report to the 
Governor, a list of the names of the banks so taken possession of and liquidated ; 
and the Commissioner of Banks shall, from time to time, compile and make availa- 
ble for public inspection, reports showing the condition of each and all the banks 
so taken possession of; and the annual report of the Commissioner of Banks shall 
show the sum of unclaimed and unpaid deposits, with respect to each bank and 
shall show all depositories of all sums coming into the hands of the Commissioner 
of Banks under the provisions of this section. 

(t) Compensation of Commissioner of Banks.—The Commissioner of Banks, 
for his services rendered in connection with the liquidation of banks hereunder, 
shall be entitled to actual expenses incurred in connection with the liquidation of 
each bank, including therein a reasonable sum for the time of the bank examiners 
and other agents of the Commissioner of Banks, which expenses shall be a prior 
lien on the assets of such bank so liquidated until paid in full; and the Commis- 
sioner of Banks shall have authority to prescribe reasonable rules and regulations 
for fixing such expenses. 

(u) Exclusive Methods of Liquidation—-No bank created under the Banking 
Act or the Industrial Banking Act, and under the supervision of the Commis- 
sioner of Banks, shall be liquidated in any other way or manner than that pro- 
vided herein. 

(v) Application of Act.—The applicable provisions of this section as enacted 
by chapter 113 of the Public Laws of 1927 shall apply to all banks which on 
March 7, 1927, have suspended operations or are in the process of liquidation 
but for which no permanent receiver has been appointed by the court. 

(w) Liquidation by Commissioner of Banks of All Banks in Receivership 
Required.—On and after the first day of January, one thousand nine hundred and 
thirty-six, the provisions of this section shall apply to all banks included in the 
definition or classification of banking institutions under this chapter, and/or any 
amendment thereto, which at said time shall be in receivership in the State courts; 
and the said banks shall be liquidated exclusively in accordance with the provi- 
sions of this section and by said Banking Commissioner. The liquidation of said 
banks shall be made strictly in accordance with the terms of this section and the 
words “competent local attorneys,” as set forth in subsection (0) of this section 
shall be defined to be any attorney or attorneys resident of the county in which 
pipiens liquidated (1lOZ Iho sa 17 Ge Sis. Z18(c)* 1927, ¢. 113: 
PONG. 24500-2) 1Co RIOD 4007 \OsonCnl/ 9, 62, C1540 21935, C Sls 4 7c, 231, 
Pema ho 1959 Fe Ole 1904 fe en62195.) 15) 

Local Modification—Buncombe: 1933, c. I. General Consideration. 

21 wok Utheriord: 1933, c:; 567. II. Collection and Sale of Assets. 
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III. Claims against Bank. 
IV. Distribution of Assets 
ences. 

V. Actions. 

Cross References.— As to conditions 
upon which closed banks may re-open, see 
§ 53-37. As to escheats generally, see § 
116-20 et seq. 


I. GENERAL CONSIDERATION. 


Editor’s Note.— Prior to the 1927 
amendment, the superior court had exclu- 
sive jurisdiction over the affairs of an in- 
solvent bank. See Trust Co. v. Leggett, 
1930 IN. Co 362,eis sre 8752. (1926). By, 
virtue of the amendment the court’s du- 
ties were devolved upon the former Cor- 
poration Commission. 

The first 1931 amendment substituted 
“Commissioner of Banks” for “Corpora- 
tion Commission” and “chief state bank 
examiner” formerly appearing in this sec- 
tion. The: second 1931 amendment added 
the second and third paragraphs of sub- 
section (g). And the third 1931 amend- 
ment rewrote subsection (0). 

The first 1933 amendment rewrote sub- 
section (n), and the second 1933 amend- 
ment inserted the second sentence in sub- 
section (1). 

The first 1935 amendment added the 
proviso and last sentence of subsection 
(h), and the other 1935 amendments added 
subsection (w). 

The 1947 amendment added the last 
two sentences to subsection (p). For 
brief discussion of the amendment and 
other provisions relating to escheats, see 
25 N. C. Law Rev. 421. See also 26 N. 
C. Law Rev. 110. 

The functions of the Commissioner of 
Banks are not limited to the provisions of 
this section, and the courts of equity have 
inherent power to permit him to exercise 
the functions of a chancery receiver in 
matters which are not inconsistent with 
his statutory duties. Blades v. Hood, 203 
N. C. 56, 164 S. E. 828 (1932). 


The Commissioner acts in a capacity 
equivalent to a receiver in taking over the 
assets of an insolvent bank, and in such 
capacity he represents the depositors and 
other creditors in the collection and dis- 
tribution of the assets of the bank. See 
Hood v. North Carolina Bank, etc., Co., 
BXN IN, (Ch BXar, SUGYS Syne aul (1936). 


The Commissioner acts as a receiver 
under the inherent power of the court 
only in matters which are not provided 
for by statute, and his powers and duties 
in the collection and distribution of the 
assets of an insolvent bank are derived 
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from the statute. Hoft v. Mohn, 215 N. 
C. 397, 2-5. 2E.(2d) 23001939): 

General statements as to the capacity in 
which the Commissioner acts must be 
taken in connection with the problem un- 
der consideration, and may not be applied 
as controlling to particular transactions 
where the implicaticns are different. Al- 
though the ultimate purpose of the collec- 
tion of assets is for the benefit of the cred- 
itors and others entitled to final distribu- 
tion, and in this sense the Commissioner 
undoubtedly represents them, yet, in the 
collection of specific items of debt, in a 
more technical sense he must be held to 
represent the bank to whose rights and 
privileges he. has succeeded and which he 
exercises. He can assert no greater right 
than that of the bank against any debtor, 
nor can he avoid any defense which might 
not be made against the bank. In this 
respect, he is pro hac vice the bank. The 
payment by him of a judgment against 
the bank, out of its funds, has the same ef- 
fect as it would have had if paid by the 
bank, and an assignment to him has the 
force and effect of an assignment to the 
banks Elott ve, Mohn. 21s Ne Cs539 an omoy 
FE. (2d) 23 (1939). 

A bank taken over by the Commissioner 
continues as a legal entity. It is not dis- 
solved and does not cease to exist, but its 
powers are exercised by the Commis- 
sioner (formerly the Corporation Com- 
mission) for the purpose of converting the 
assets, paying its liabilities, and distrib- 
uting the surplus, if any, among the stock- 
holders. People’s Bank vy. Fidelity, etc., 
Co. 4/8. Supp. 309, (1933). 

Section Does Not Affect Right to Re- 
strain Commissioner.—The jurisdiction of 
the superior courts of this State, in a 
proper case, to restrain the Commissioner 
of Banks, is not affected by the provisions 
of this section. The Commissioner is an 
administrative officer of the State, and in 
the performance of his duties as  pre- 
scribed by statute, is subject to the juris- 
diction of the superior courts, in the exer- 
cise of their equitable jurisdiction. Stanly 
Bani ete. Co. va, Hood. 20Gm Nan @emous 
174 S, #503 (1934): Hood vy. Burrus, 207 
N2Ce 560.4178! SE a6 oso. 

Allowing Bank Officers to Continue 
Management.—Among other powers con- 
ferred by statute, the Corporation Com- 
mission (now Commissioner of Banks) 
may, without taking possession of the 
business and property of a State bank, 
upon its appearing to be in imminent dan- 
ger of insolvency, direct upon what con- 
ditions its officers may continue in its 
management and control, and thus, upon 
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the banks complying therewith, avoid 
losses to depositors, creditors, and stock- 
holders, necessarily incident to the closing 
of its doors. Taylor v. Everett, 188 N. C. 
247, 124 S. E. 316 (1924), cited in People’s 
Bank v. Fidelity, etc., Co., 4 F. Supp. 379 
(1933). 

Applied, as to former statutory liability 
of stockholders, in In re Hood, 208 N. 
C. 509, 181 S. E. 621 (1935); Hood -v. 
Lewitt 209) Ne C810) 9185. /S. He aen 
(1936). 

Cited in Underwood vy. Hood, 205 N. C. 
399, 171 S. E. 364 (1933); State v. David- 
son, 205 N. C. 735, 172 S. E. 489 (1934); 
Paiibenancdeyerm LLOOd so 05auNeme@. D0 sniiomo: 
E. 485 (1934); Edgerton v. Hood, 205 N. 
OeeiGo tec on ..4516(1934) 5. In resCen- 
iia Baniowet Cn COnnoObm Nem @useo eal7.omos 
FE, 484 (1934); In re Bank of Murphy, 
205 N. C. 840, 172 S. E. 181 (1934); Hood 
emvittchellcOG Ne Casl56, 0173 Seen Ol 
(1934); Hood v. Johnson, 208 N. C. 77, 
178 S. E. 855 (1935); Hood v. Elder Mo- 
TORO, 2000.N. Ce 308) 183.05). F4 529 
(1936); In re United Bank, etc., Co., 209 
Neg C2 389.0 1945s) 64.) (1936) on EH ood ave 
Giirk 2iieNn. Cs 693,191 S. H. 732.(1937).: 
Windlevay. Liptons 212..N.a Cc. 167,/ 193, .9: 
Pdise 10S i) se DUlCyarv. BCTOUCH, all Ou It, 
(2d) 443 (1940). 


II. COLLECTION AND SALE 
OF ASSETS. 

“Assets” Defined. — The term “assets” 
is broad enough to cover anything avail- 
able to pay the bank’s creditors. Hill v. 
Siiatners. e173 No Gl 642,192" 5. B. 607 
(1917), holding that the term did not in- 
clude the former statutory liability of 
stockholders. 

Title to Assets—Upon the appointment 
of a receiver under the statute, whether 
voluntary or by act of the Corporation 
Commission (now the Commissioner of 
Banks), the title to all the bank’s as- 
sets vests in the receiver to be adminis- 
tered for the benefit of its depositors, etc., 
alike. Douglass v. Dawson, 190 N. C. 458, 
130) SoH. 4195 C1925). 

Personal Liability of Officers and Di- 
rectors as Asset.—The right of action by 
the receiver of an insolvent bank for loss 
or depreciation of the bank’s assets, due 
to the willful or negligent failure of its 
officers and directors to perform their offi- 
cial duties, is one enforceable for the bene- 
fit of the bank as well as for its creditors, 
and such liability of the officers and di- 
rectors is an asset of the bank. Corpora- 
tion Comm. v. Merchants Bank, etc., Co., 
193 N: C. 113, 136 S. E: 362) (1927). 

Where the wrongful act of officers and 
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directors is a breach of their duty to 
bank, resulting in loss to the bank, 
damages recoverable are assets of the 
bank. Bane v. Powell, 192 N. C. 387, 135 
S. FE. 118 (1926), citing Douglass v. Daw- 
Son; 190) N.C. 458, 1130 ©. -b,.8195 (1925): 

Proceeds of Sale of Bank’s Property 
Cannot Be Paid to New Bank.—The court 
having jurisdiction is without power to 
authorize the sale of an insolvent bank’s 
property in bulk to purchasers under an 
agreement that they organize another 
bank and pay to it the purchase price for 
distribution to the creditors and deposi- 
tors, and thus relieve the Corpora- 
tion Commission (now Commissioner of 
Banks) of the duty to collect and distrib- 
ute the assets. In re Lafayette Bank, etc., 
Co, 8898, NL Clr 7 88 u1be ook, 4524 (1930), 
raising but not deciding the question 
whether the court could authorize the sale 
of the assets in bulk. 

An order authorizing the Commissioner 
to sell a stock assessment, judgment af- 
fected only the Commissioner and who- 
ever purchases by virtue thereof, and so 
far as the stockholder was concerned, the 
order was res inter alios acta. In re 
Hood,, 208 N. C. 509, 181 S. E. 621 (1935). 


III. CLAIMS AGAINST BANK. 


As to preferred claims, see paragraphs 
under the next succeeding analysis line of 
this note. 

Claim Not Barred by Failure to Insti- 
tute Suit in Ninety Days.—In an action 
against the statutory receiver of an in- 
solvent bank to recover bonds held by 
the bank for safekeeping, it appeared that 
the agent of the receiver advised plain- 
tiffs that no claim was necessary for the 
bonds. Defendant contended that, under 
this section, the claim was barred for fail- 
ure to bring suit within ninety days after 
the time designated for presenting claims, 
or in ninety days after the claim was pre- 
sented and disallowed upon notice to 
plaintiffs. It was held that plaintiffs were 
not “creditors” or “claimants” within the 
meaning of this section and therefore it is 
not applicable to the action, and further, 
even conceding the statute is applicable, 
it would be inequitable and unconscion- 
able for defendant to be allowed to set 
same up as a defense. Bright v. Hood, 
Pi4eN, G1410,°199 3) 1. 630: (1938), 


IV. DISTRIBUTION OF ASSETS 
AND PREFERENCES. 
Collection Made and Unremitted for 
Given Preference.—It will be noted that 
under subsection (m) of this section 
claims against the estate of an insolvent 


the 
the 
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bank for amounts due on collections made 
and unremitted for, or for which final ac- 
tual payment has not been made by the 
bank, are given preference, in the final dis- 
tribution of the assets of said bank. Bras- 
well v. Citizens Nat. Bank, 197 N. C. 229, 
148 S. E. 236 (1929). 

Same— Not Applicable to National 
Banks.—The proviso in subsection (m) 
of this section relating to the distribu- 
tion of the assets of insolvent banks has 
no application to the assets of national 
banks. The National Banking Act pro- 
vides how the assets of insolvent national 
banks shall be distributed, and it is well 


settled that state statutes cannot affect 
this distribution. Spradlin v. Royal Mfg. 
Co; 73 8P.. (2d) e776" (1934), reversing 


Royal Mfg. Co., Spradlin, 6 F. Supp. 98 
(1934). 

So where a national bank received a 
draft for collection and remitted therefor 
a draft drawn on one of its correspond- 
ents, but failed before this draft could be 
paid, it was held that the owner of the 
draft collected had no lien on the assets 
of the insolvent bank in the hands of the 
receiver. There was no augmentation of 
the assets of the bank as a result of the 
collection, but merely a shifting of credits, 
and consequently no basis for the declara- 
tion of a tract. Spradlin v. Royal Mfg. 
Commies) (2d) 776 (1934) weeneversine 
Royal Mfg. Co. v. Spradlin, 6 F. Supp. 98 
(1934). 

A certificate of deposit sent by an in- 
surance company to a national bank for 
collection was used in clearance, a draft 
for the balance on the clearance transac- 
tion being received by the bank and its 
draft being sent to the company for the 
amount collected on the certificate. The 
clearance draft not being paid, the collect- 
ing bank stopped payment on its draft 
and subsequently became insolvent, as did 
the other bank to the clearance transac- 
tion. The collecting bank’s receiver filed 
claim with the receiver of the other bank 
for the amount of the clearance draft, 
which was paid in full as a preferred claim 
under subsection (m) of this section. It 
was held that a debtor and creditor re- 
lationship in regard to the certificate arose 
between the insurance company and the 
collecting bank, and the company’s suc- 
cessor was not entitled to a preference in 
the distribution of the collecting bank’s 
assets. Citizens Nat. Bank v. Fidelity, 
etc, (ConmsGn Ha(ed) a4 Glo 36)). 

Solvent Banks Not Included—The pro- 
viso of subsection (m) of this section, re- 
lating to lien for amount of check, etc., 
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collected and not remitted for, was not 
intended to apply to solvent banks. Sprad- 
lin v. Royal Mig: Co.) 73> Fo (2d) 726 
(1934), reversing Royal Mfg. Co. v. 
Spradlin, 6 F. Supp. 98 (1934). 

The words “or otherwise” in the pro- 
viso in subsection (m) of this section, are 
to be construed in connection with the 
other parts of the statute, meaning any 
mode of transportation analogous to those 
specified in the statute, requiring ‘“remit- 
ting” or “sending” the money to the payee 
of the check. Morecock v. Hood, 202 N. 
(Cl eels Ge S. 1B, 70 CI9S2)- 

Purchaser of Bank Draft or Check Not 
Entitled to Preference.—The purchase of 
a bank draft, a cashier’sicheck or a certi- 
fied check creates the relation of debtor 
and creditor between the bank and the 
purthaser, and the purchaser is not enti- 
tled to a preference over other general 
creditors of the bank from which it was 
purchased. Great Atlantic, etc., Tea Co. 
via, lakeorch, B0sy ING, (CG, ules alval S, 18, gee 
(1933). 

Same—Cashier’s Check.—Where a bank 
debits an account with the amount of a 
check drawn by the depositor and issues its 
cashier’s check for the amount but is 
placed in a receiver’s hands before remit- 
ting the proceeds to a third person as in- 
structed to do by the depositor, the cash- 
ier’s check does not constitute a prefer- 
ence as defined by this section. Board of 
Education v. Hood, 204 N. C. 353, 16893) 
Ee5220 (1933), 

If a depositor in a bank takes a cash- 
ier’s check for his deposit, and thereafter 
surrenders the cashier's check, purchas- 
ing with the proceeds a draft for the pur- 
chase price of Liberty Bonds, and the 
bank is closed before the draft is paid, 
such transaction does not constitute a 
preference as defined by this section. In 
re Bank of Pender, 204 N. C. 143, 167 S. 
Ba 561 (1933): 

Same— Check or Draft on Another 
Bank.— Where a check was_ purchased 
from a bank, which a few days later be- 
came insolvent and the bank on which the 
check was drawn refused to honor it, the 
purchaser could not claim a preference un- 
der this section. Great Atlantic, etc., Tea 
Co. wv. Hood; 205° NSC. 313.) 17S 
344 (1933). 

A depositor presented his check for pay- 
ment over the counter of a bank, which 
charged his account with the amount 
thereof and gave him a draft drawn on 
another bank. He deposited the draft in a 
third bank and it was returned unpaid. It 
was held that he was not entitled to a 
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preference in the assets of the bank draw- 
ing the draft, the transaction not coming 
within the proviso in subsection (m). 
Morecock v. Hood, 202 N. C. 321, 162 S. 
B.730 (1932). 

Draft Sent to Drawee Bank for Col- 
lection Not Charged to Drawer’s Account. 
—Where a depositor drew a draft on his 
local bank against a general deposit and 
the payee forwarded the draft to the 
drawee bank for collection and it was re- 
turned with notice of the bank’s insol- 
vency, it was held that the drawer’s claim 
was not entitled to a statutory preference 
under this section for the reason that the 
bank did not charge the draft to the ac- 
count of the drawer; and) if the banks 
failure to return the draft within twenty- 
four hours after its receipt by mail implied 
an acceptance under the provisions of sec- 
tions 25-143 and 25-144, such acceptance 
did not ipso facto create a preference. 
ILavealy ve, Tel@oel, Ss INK (, HO Wal ©, 1. 
359 (1933). 

Taxes Constitute Preferred Claim.— A 
bank, owning the land upon which the 
bank building was situate, closed its doors 
and the Commissioner of Banks took pos- 
session for purposes of liquidation by vir- 
tue of the statute. At the time of closing 
there was an outstanding mortgage secur- 
ing an indebtedness of $25,000, all of 
which was unpaid and in default. The 
mortgagee took possession of the real es- 
tate and collected the rents and thereafter 
the liquidating agent of the bank listed the 
real property for taxation. County and 
town taxes were duly assessed and sub- 
sequently the mortgagee duly exercised 
the power of sale and became the pur- 
chaser of the property. It was held that 
as the bank, the mortgagor, was the real 
owner it was liable for taxes unpaid at 
the time of the sale and such taxes con- 
stitute a preferred claim against the as- 
sets of the insolvent bank. Hood v. Mc- 
Gill ee0Ge Ne C. 83, 17305.) 20 (1934); 

Payment of Dividends to Clerk of Court. 
—In In re Bank of Ayden, 206 N. C. 821, 
175 S. E. 177 (1934), dividends declared 
by the Commissioner of Banks were paid 
to clerk of court to hold for three months, 
during which time conflicting contentions 


of creditors and depositors were heard 
and decided. 
Applied, as to preferences, in Dixie 


Mercerizing Co. v. Hood, 207 N. C. 135, 
176.8. E. 285 (1934); Williams v. Hood, 
DO Prim. Fare 1785. bet669) (1935) s" Ln tre 
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Champion, Bank, etc., Co., 207 N. C. 802, 
iley Ss Ue. (1935). 


V. ACTIONS. 


Action to Recover for Wrongful Act 
of Officers and Directors.— Where the 
wrongful act of officers and directors is a 
breach of their duty to the bank, result- 
ing in loss to the bank, the damages re- 
coverable are assets of the bank. Upon 
its insolvency and upon the appointment 
of a receiver for the liquidation of the 
bank, such receiver, in the first instance, 
may alone maintain the action to recover 
the damages, as assets of the bank, to be 
administered by him for the benefit of all 
its depositors, creditors or stockholders. 
Bane v. Powell, 192 N. C. 387, 135 S. E. 
118 (1926), citing Douglass v. Dawson, 
190 N. C. 458, 130 S. BK. 195 (1925). 

A bank creditor may not maintain an 
action to interfere with the disposition of 
its assets by the Commissioner in the ab- 
sence of any allegation of fraud, bad 
faith, or neglect on the part of the Com- 
missioner, and a showing that a greater 
return would result from the disposition 
of the assets as contended for by the 
CLeditOm ene bel OOdsN208) (NeCr5098n1 Sa 
S; 1B. @@il CiOB5)). 

When the Commissioner is made a 
party, he succeeds to the rights of the 
bank in the litigation pending and comes 
into the pending case for the purpose of 
protecting the rights of creditors in the 
recovery, not for the purpose of asserting 
a new and independent cause of action. 
Fidelity, etc., Co. v. People’s Bank, 72 F. 
(2d) 932 (1934). 

No new cause of action is created where 
Commissioner is made a party to a pre- 
vious action by the bank on its cashier’s 
fidelity bond. See People’s Bank v. Fi- 
delity, etc., Co. 4 F. Supp. 379 (4933). 

Venue. — In determining residence for 
purposes of venue, the personal residence 
of the Commissioner of Banks controls, 
in the absence of statute. Hartford Acci., 
CLC One LL OOG ae. Dilan Gans Olmo 4a Oem br. 
(2d) 204 (1945). 
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note by the Com- 
missioner of Banks and the liquidating 
agent, etc., is properly brought in the 
county in which the insolvent bank is sit- 
uate and of which the liquidating agent 
is a resident, and defendants’ motion for 
change of venue to the county of their 
residence is properly refused. Hood v. 
Progressive Stores, 209 N. C. 36, 182 S. 
E. 694 (1935). 


§ 53-21. Sale of stocks of defunct banks validated.—All private sales 
of stocks in resident corporations, joint stock companies and limited partnerships, 


Y 


~ 
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made prior to March 20, 1935, by the Commissioner of Banks or a duly appointed 
agent in the course of the liquidation of a defunct bank, where such sale was made 
by and with the approval of a liquidation board duly selected by the creditors and 
stockholders of such bank and upon authority of an order of the presiding or 
resident judge of the district in which the principal office of such bank was lo- 
cated, are hereby in all respects validated, ratified and confirmed. (1935, c. 113.) 


§ 53-22. Statute relating to receivers applicable to insolvent banks. 
—The provisions of G. S. 1-507.1 through 1-507.11, both inclusive, relating to re- 
ceivers, when not inconsistent with the provisions of G. $. 53-20, shall apply to 
liquidation of insolvent banks. (1921, c. 4, s. 19; 1923, c. 148, s. 4; C. S., s. 218 
(e)pls eee clocl Gon, C..135/1)/s.4.) 

Editor's Note.—The 1931 amendment 
rewrote this section. 

The 1955 amendment inserted the refer- 
ence to “G. S. 1-507.1 through 1-507.11” 


we 


in place of “article 13, chapter 55. 


dental powers as are necessary to a sale 
of the insolvent bank’s assets, but the 
functions of the Commissioner are not 
limited to the provisions of § 53-20, and 
the courts of equity have inherent power 


Commissioner of Banks Is Statutory 
Receiver and May Exercise Powers Not 
Stated in Statute—The Commissioner of 
Banks, as successor to the Corporation 
Commission in liquidation of insolvent 
banks, is a statutory receiver, and upon 
the insolvency of a bank he is given pos- 
session and the right to possession of all 


to permit him to exercise the functions of 
a chancery receiver in matters which are 
not inconsistent with his statutory duties. 
Blades v. Hood, 203 N. C. 56, 164 S. E. 
828 (1932). 

Cited in Douglass v. Dawson, 190 N. 
Cy. 458; 180 9S." Be 195" (1925) ere 
Mohr/* 2154 Nv?" C"397, "29'S be (eds 


property, rights, etc., with certain enu- 
merated powers together with such inci- 


§ 53-23. Books, records, etc., disposition of.—All books, papers, and 
records of a bank which has been finally liquidated shall be deposited by the re- 
ceiver in the office of the clerk of the superior court for the county in which the 
office of such bank is located, or in such other place as in his judgment will pro- 
vide for the proper safekeeping and protection of such books, papers, and rec- 
ords. The books, papers, and records herein referred to shall be held subject to 
the orders of the Commissioner of Banks and the clerk of the superior court for 
the county in which such bank was located. (1921, c. 4, s. 20; C. S., s. 218(f) ; 
19317 Ce@243,1S.49:) 

Editor’s Note—The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


(1939). 


§ 53-24. Destruction of records of liquidated insolvent banks.— 
After the expiration of ten years from the date of filing in the office of the clerk 
of the superior court of a final order approving the liquidation by the banking de- 
partment of any insolvent bank and the delivery to the clerk or into his custody 
of the records of such bank, the said records may be destroyed by the clerk of 
the superior court holding said records by burning the same in the presence of 
the register of deeds and the sheriff of said county, who shall join with the clerk 
in the execution of a certificate as to the destruction of said records. The cer- 
tificate shall be filed by the clerk in the court records of the liquidation of the 
bank whose records are thus destroyed. 

After ten years from the filing by the Commissioner of Banks of a final report 
of liquidation of any insolvent bank, the said Commissioner, by and with the con- 
sent of the State Banking Commission or its successor, may destroy by burning 
the records of any insolvent bank held in the department of the Commissioner of 
Banks in connection with the liquidation of such bank: Provided, that in con- 
nection with any unpaid dividends the Commissioner of Banks shall preserve 
the deposit ledger or other evidence of indebtedness of the bank with reference 
to the unpaid dividend until the dividend shall have been paid. 

Nothing in this section shall be construed to authorize the destruction by the 
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clerk of the superior court of any county or by the Commissioner of Banks of 
any of the formal records of liquidation, nor shall the Commissioner of Banks 
have authority under this section to destroy any of the records made in his office 
with reference to the liquidation of any insolvent bank. (1939, c. 91, s. 1, c. 135.) 


§ 53-25. Trust terminated on insolvency of trustee bank. — When- 
ever any bank or trust company created under the laws of this State, which has 
heretofore been, or shall hereafter be, appointed trustee in any indenture, deed of 
trust or other instrument of like character, executed to secure the payment of any 
bonds, notes or other evidences of indebtedness, has been or shall be by reason 
of insolvency, or for any other cause provided by law, taken over for liquidation 
by the Commissioner of Banks of this State or by any other legally constituted 
authority, the powers and duties of such bank or trust company as trustee in any 
such instrument shall, upon the entry of an order of the clerk of the superior 
court appointing a successor trustee, upon a petition as hereinafter provided, im- 
mediately cease and determine. (1931, c. 250, s. 1.) 


§ 53-26. Petition for new trustee; service upon parties interested. 
—lIn all cases of such insolvency and liquidation mentioned in § 53-25, the clerk 
of the superior court of any county in which such indenture, deed of trust or 
other instrument of like character is recorded shall, upon the verified petition of 
any person interested in any such trust, either as trustee, beneficiary or otherwise, 
which interest shall be set out in said petition, enter an order directing service 
on all interested parties either personally or by the publication in some newspaper 
published in the county, or in some adjoining county if no newspaper is pub- 
lished in the county where such application is made, of a notice directed to all 
persons concerned, commanding and requiring all persons having any interest in 
said trust, to be and appear at his office at a day designated in said order and no- 
tice, not less than thirty days from the date thereof, and show cause why a new 
trustee shall not be appointed. (1931, c. 250, s. 2.) 


§ 53-27. Publication and contents of notice.—Such notice shall be pub- 
lished in the manner required by law for service of summons by publication, and 
shall set forth the names of the parties to the indenture, deed of trust or other 
such instrument, the date thereof, and the place or places where the same is re- 
corded. (1931; c. 250, s. 3.) 


§ 53-28. Appointment where no objection made. —TIf, upon the day 
fixed in said notice, no person shall appear and object to the appointment of a 
substitute trustee, the clerk shall, upon such terms as he deems advisable to the 
best interest of all parties, appoint some competent person, or corporation au- 
thorized to act as such, substituted trustee, who shall be vested with and shall 
exercise all the powers conferred upon the trustee named in said instrument. 


(1931, c. 250, s. 4.) 


§ 58-29. Hearing where objection made; appeal from order.—lf ob- 
jection shall be made to the appointment of a new trustee, the clerk shall hear 
and determine the matter, and from his decision an appeal may be prosecuted as 
in case of special proceedings generally. (1931, c. 250, s. 5.) 


§ 53-30. Registration of final order.—The final order of appointment of 
such new trustees shall be certified by the clerk of the superior court in which 
such order is entered and shall be recorded in the office of the register of deeds 
in the county or counties in which the instrument under which such appointment 
has been made is recorded, and a minute of the same shall be entered by the reg- 
ister of deeds on the margin of the record where said original instrument is re- 


corded (193 Lec 6200 45..6.) 


§ 53-31. Petition and order applicable to all instruments involved. 
—The petition and the order appointing such new trustee may include and relate 
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and apply to any number of indentures, deeds of trust or other instruments, 
wherein the same trustee is named. (1931, c. 250, s. 7.) 


§ 53-32. Additional remedy.—Sections 53-25 to 53-31 shall be in addi- 
tion to and not in substitution for any other remedy provided by law. (1931, c. 
250 sees) 

Editor’s Note.—As the remedy provided in connection with §§ 45-10 to 45-16. 9 
is cumulative, the statute should be read N. C. Law Rev. 403. 


§ 53-33. Validation of acts of officers of insolvent banks as trustees 
in deeds of trust.—Whenever any State bank, prior to January first, one thou- 
sand nine hundred and thirty-one, shall have become insolvent and its assets and 
business been placed in the hands of the Corporation Commission or taken con- 
trol of by the Corporation Commission for liquidation, and the board of directors 
of said bank shall have thereafter by resolution authorized or directed the offi- 
cers of said bank or some of them to perform or exercise in the name of the 
bank as trustee any power or duty of such bank as trustee under any deed in 
trust to it recorded in any county in this State, provided said resolution was 
passed prior to the eleventh day of May, one thousand nine hundred and thirty- 
one, the performance or exercise of any such power or duty heretofore or here- 
after by any officer or officers so authorized shall be effective and binding on all 
parties concerned as the act of such bank as trustee as aforesaid, to the same ex- 
tent and in the same manner as if such bank had not become insolvent and its 
assets and business had not been placed in the hands of the Corporation Commis- 
sion or taken control of by the Corporation Commission for liquidation. (1931, 
c. 403.) 


§ 53-34. Validation of sales by Corporation Commission under 
mortgages, etc., giving banks power of sale.—Whenever it appears that 
either the North Carolina Corporation Commission, the chief State bank exam- 
iner, or any liquidating agent appointed pursuant to the provisions of $ 53-20, has 
undertaken to exercise the power of sale set up in any mortgage, deed of trust, 
or other written instrument for the security of the payment of money in which 
any bank then in liquidation was named trustee, the said acts including the acts 
of resigning the trust, of the North Carolina Corporation Commission and/or 
chief State bank examiner, and/or liquidating agent appointed as aforesaid, are 
hereby validated and declared to be of the same force and effect as if done by 
the bank named as trustee in the mortgage, deed of trust, or other instrument. 
GlOS cao Zs) 

Editor’s Note.—This section appears to stitutionality of the validating act. It is 
have been intended to overcome the effect believed, however, that the facts of the 
of Mitchell v. Shuford, 200 N. C. 321, 156 situation aimed at by the validating act 
S. E. 513 (1931). In view, however, of can be distinguished. The future policy 
this case, and of Booth v. Hairston, 193 is stated in § 53-25 et seq., and in the 
N. C. 278, 186 S. E. 879 (1927); Booth v. 1931 amendment to § 453-20, subsection 
Hairston, 195-0 Ncomes. 141 S. 0K. 480 “ie SOeN C. Law Rev. 40L 
(1928), doubt has been cast upon the con- 


53-35. Foreclosures and execution of deeds by Commissioner of 
Banks validated.—Whereas, the Commissioner of Banks, created by chapter 
two hundred forty-three of the Public Laws of 1931, was given general supervi- 
sion over the banks of this State; and 

Whereas, the Commissioner of Banks, under authority of chapter three hun- 
dred and eighty-five of the Public Laws of 1931, succeeded to all the property of 
banks in liquidation, including fiduciary powers under the mortgages and deeds 
of trusts and 

Whereas, the Commissioner of Banks, in his own name and in the name of a 
number of conservators or liquidating agents of banks in the process of liquida- 
tion under his supervision, has foreclosed a large number of deeds of trust in 
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which such banks were the named trustee, and has executed under the powers 
contained therein a large number of trustee’s deeds under authority thereof: 
Now, therefore, all the deeds and acts of the Commissioner of Banks and/or con- 
servators or liquidating agents of such banks in the process of liquidation, as in 
the preamble to this section described, are hereby in all respects ratified, validated 
and confirmed. 

This section shall not affect litigation pending April 3, 1939. (1939, c. 368.) 


§ 53-36. Commissioner to report to Secretary of State certain 
matters relative to liquidation of closed banks; publication.—The Com- 
missioner of Banks of the State of North Carolina shall on or before the first 
day of June, 1933, and on the first day of January and July of each year there- 
after file with the Secretary of the State of North Carolina a report showing all 
banks under liquidation in the State of North Carolina, and the names of any and 
all auditors together with the amounts paid to them for auditing each of said 
banks, and the names of any and all attorneys employed in connection with the 
liquidation of said banks together with the amount paid or contracted to be paid 
to each of said attorneys. If any attorney has been employed on a fee contingent 
upon recovery said report must state in substance the contract. 

Within five days from the receipt of said report the Secretary of the State of 
North Carolina shall cause same to be published one time in some newspaper pub- 
lished in each county in which a bank or banks are under liquidation, if there be 
a newspaper published in said county. If not, the Secretary of the State of North 
Carolina shall cause a copy of said report to be posted at the courthouse door 
in said county. (1933, c. 483.) 


ARTICLE 4. 
Reopening of Closed Banks. 


§ 53-37. Conditions under which banks may reopen.—Whenever the 
Commissioner of Banks has taken in possession any bank, such bank may, with 
the consent of the Commissioner of Banks, resume business upon such terms and 
conditions as may be approved by the State Banking Commission. When such 
banks have been taken in possession under the provisions of $ 53-20, subsections 
(a) or (b), such conditions shall be fully stated in writing and a copy thereof 
shall be filed with the clerk of the superior court in the action required to be com- 
menced in such cases against said bank under the provisions of § 53-20, subsec- 
tion (c): Provided, however, no bank or banking institution which has been 
taken in possession by the Commissioner of Banks under the provisions of the 
State banking laws shall be reopened to receive deposits or for the transaction of 
a banking business unless and until: 

(1) The bank has been completely restored to solvency ; 

(2) The capital stock, if impaired, has been entirely restored in cash; 

(3) It shall clearly appear to the Commissioner of Banks that such bank 
may be reopened with safety to the public and such reopening is nec- 
essary to serve the business interests of the community. (1921, c. 4, 
SCCM cm ALOK ee LO2/ Cal onsow |i OS lee Ce 243,750.59. Cc SOO, 
Sh OF C29 Smee) 


§ 53-38. Certain contracts not affected.—Nothing in § 53-37 shall im- 
pair or affect any contracts made by banks and depositors of banks reopened 
prior to May 12, 1931, under the permission of the State Banking Department. 
GLOSIe rene, «S. 4,) 


Cross References.— As to liquidation, good the impairment of the capital stock 
see § 53-20. As to when Commissioner of a state bank as a condition precedent 
takes charge, see § 53-19. to the management of its business by its 


Liability of Directors under Agreement. own officers, and at the instance of the 
—The agreement of directors to make State Bank examiner, acting according 
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to the power conferred by statute upon of the former statute (C. S. § 219(a)) 
the Corporation Commission, rendered creating an additional liability to the 
such directors, as stockholders, liable to amount of stock held by them in the 
the extent of the obligations they thus as- banking corporation. Taylor v. Everett, 
sumed, and this liability was independent 188 N. C. 247, 124 S. E. 316 (1924). 


ARTICLE 5. 
Stockholders. 


§ 53-39. New State banks to set up surplus fund. — The common 
stockholders of any bank organized after March 17, 1933, under the laws of the 
State of North Carolina shall pay in, in cash, a surplus fund equal to fifty per 
centum of its common capital stock before the bank shall be authorized to com- 
Mmenice business. (19dG) c. 159, $2; 11935, c. 7977s, 1) 


Editor’s Note.— The 1935 amendment For a discussion of this section, see 11 
inserted the word “common” preceding N. C. Law Rev. 200. And see 13 N. C. 
the words “stockholders” and “capital Law Rev. 91. 
stock.” 


§ 53-40. Executors, trustees, etc., not personally liable.—Persons 
holding stock as executors, administrators, guardians, or trustees shall not per- 
sonally be subject to any liabilities as stockholders, but the estate and funds in 
their hands shall be liable in like manner and to the same extent as the testator, 
intestate, ward, or person interested in such trust fund would be if living and 
competent to hold stock in his own name. (1921, c. 4, s. 23; C. S., s. 219(c).) 


This section extends to every trust re- tory liability of stockholders. American 
lation, however created, and attaches lia- Trust Co. v. Jenkins, 193 N. C. 761, 138 
bility to the estate and funds in the hands’ S. E. 139 (1927). See Corporation Comm. 
of the trustee. Hood v. North Carolina v. Latham, 201 N. C. 342, 160 S. E. 295 
Baniretca Cone 200 Nw Gr 367, 184 S., Bo (1931): 

51 (1936). Same — Liability Attached to Estate or 

This provision is held to refer not only Funds in Hands of Trustees, etc.—By 
to trustees appointed by will, or by order this provision an administrator, executor, 
of a court or of a judge, but to any trust guardian, or trustee was not personally li- 
relation, however created. But the ex- able for the statutory liability on bank 
emption is limited to cases of express and stock held in their representative capaci- 
active trusts, where there is a probability ties, but such liability attached to the es- 
of some estate to respond to the liability. tate or funds in their hands. Hood v. 
American Trust Co. v. Jenkins, 193 N. C. North Carolina Bank, etc., Co., 209 N. C. 
761, 138 S. E. 139 (1927). 367, 184 S. E. 51 (1936). 

Former Statutory Liability of Stock- And where a trustee breached its duty 
holders Abolished.—Public Laws 1935, c. in failing to sell bank stock for reinvest- 
99, amending C. S. § 219(a), abolished the ment, its wrongful act did not relieve the 
former statutory liability of stockholders estate of the statutory liability to the 
in the banks of this State. Fidelity Secu- prejudice of depositors and creditors of 
rity Co. v. Hight, 211 N. C. 117, 189 S. the bank. Hood v. North Carolina Bank; 
E. (1?4 (1937)3) ‘Hood: v. Richardson  etc., Co., 200 Ni Cy 367is4c ee eee 
Realty biueNe pC.e ose 219) 58. 410 (1936): 

(1937). A trust estate was held liable for as- 

Same— Decisions Relating to Former sessment on bank stock owned regardless 
Liability—In Smathers v. Western Caro- of the method by which the trust was es- 
lina Bank, 155 N. C. 283, 71 S. E. 345 tablished, and where shares of bank stock 
(1911), it was held that by reason of this appeared on the books of the bank in the 
statute, a person to whom a certificate for name of “executors,” the statutory liabil- 
shares of the capital stock in a bank was’ ity thereon of the estate could not be de- 
issued, showing on its face that he held feated by showing that the stock was held 
the said shares as trustee for a cestui que by the executors as executors and trustees 
trust, also named in the certificate, was under the will for the benefit of minor 
not liable personally as a stockholder in ulterior beneficiaries, the beneficiaries of 
an action by the receiver of the bank to the income from the trust estate being of 
recover judgment upon the former statu- age, and there being nothing on the books 
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of the bank to disclose the trusteeship. 
Hood v. North Carolina Bank, etc., Co., 
eud W. °C. 367, 184 S. E. 51 (1936), 
Assignee of Judgment against Executor 
as Such Not Entitled to Set Up Personal 
Liability of Executor.—Plaintiff assignee 
of a judgment against an executor in his 
representative capacity for a stock assess- 
ment made on shares of stock of a bank 
in liquidation, sought by subsequent pro- 
ceedings to charge the executor person- 
ally with liability upon allegations that 
the executor personally owned the bank 
stock, legally or equitably. The mere as- 
signment of the judgment, without more, 
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judgment creditor and not his personal 
rights not incident to such status, and 
plaintiff was not entitled to set up the 
personal liability of the executor. Jones 
v. Franklin’s Estate, 209 N. C. 585, 183 
S. E. 792 (1936). 

Liability of Trustee to Trust Estate 
Cannot Be Set Off against Liability of 
Estate.—The liability of a bank trustee to 
the trust estate for its negligent failure 
to sell for reinvestment shares of stock of 
the bank belonging to the trust estate 
could not be set up as a counterclaim or 
set-off against the former statutory liabil- 
ity of the estate upon the insolvency of 


was held to transfer only the rights of the 
assignor of the judgment in his status of 


CHemDAne ml tenes Wmitedm bank, etc... Cor, 
209 N. C. 389, 184 S. E. 64 (1936). 


§ 53-41. Stock sold if subscription unpaid.—Whenever any stock- 
holder, or his assignee, fails to pay any installment on the stock, when the same 
is required by law to be paid, the directors of the bank shall sell the stock of 
such delinquent stockholder at public or private sale, as they may deem best, hav- 
ing first given the delinquent stockholder twenty days’ notice, personally or by 
mail, at his last known address. If no party can be found who will pay for such 
stock the amount due thereon to the bank with any additional indebtedness of 
such stockholder to the bank, the amount previously paid shall be forfeited to 
the bank, and such stock shall be sold, as the directors may order, within thirty 
days of the time of such forfeiture, and if not sold, it shall be canceled and de- 
ducted fromthe capital stock of the bank: (1921,'c: 4; s: 25; C. S$. s. 219(e).) 


§ 53-42. Impairment of capital; assessments; etc.—The Commis- 
sioner of Banks shall notify every bank whose capital shall have become impaired 
from losses or any other cause, and the surplus and undivided profits of such 
bank are insufficient to make good such impairment, to make the impairment good 
within sixty days of such notice by an assessment upon the stockholders thereof, 
and it shall be the duty of the officers and directors of the bank receiving such 
notice to immediately call a special meeting of the stockholders for the purpose 
of making an assessment upon its stockholders sufficient to cover the impairment 
of the capital, payable in cash, at which meeting such assessment shall be made: 
Provided, that such bank may reduce its capital to the extent of the impairment, 
as provided in § 53-11. If any stockholder of such bank neglects or refuses to 
pay such assessment as herein provided, it shall be the duty of the board of di- 
rectors to cause a sufficient amount of the capital stock of such stockholder or 
stockholders to be sold at public auction, upon thirty days’ notice given by post- 
ing such notice of sale in the office of the bank and by publishing such notice in 
a newspaper in the place where the bank is located, and if none therein, a news- 
paper circulating in the county in which the bank is located, to make good the 
deficiency, and the balance, if any, shall be returned to the delinquent share- 
holder or shareholders. If any such bank shall fail to cause to be paid in such 
deficiency in its capital stock for three months after receiving such notice from 
the Commissioner of Banks, the Commissioner of Banks may forthwith take pos- 
session of the property and business of such bank until its affairs be finally liqui- 
dated as provided by law. A sale of stock, as provided in this section, shall effect 
an absolute cancellation of the outstanding certificate or certificates evidencing 
the stock so sold, and shall make the certificate null and void, and a new certifi- 
cate shall be issued by the bank to the purchaser of such stock. (Ex. Sess. 1921, 
EwOG ee o Coser LO 1925 eet 1176-193) 9002435 3852519598 c, 157.) 

Cross Reference.—As to the amount of Editor’s Note.—This section first ap- 
reserve required, see §§ 53-50 and 53-51. peared in Public Laws 1921, Ex. Sess., c. 
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56, amending the Public Laws 1921, c. 4. 
Its provisions are substantially similar to 
the national banking act which was de- 
signed principally for the purpose of 
strengthening banks whose capital has be- 
come impaired. See Elon Banking, etc., 
Comva Burkee 1800 Ne GaGd, e6u50 be 163 
(1925). 

The 1925 amendment added the former 
part of the last sentence passed to meet 
the decision in Elon Banking, etc., Co. 
we, lekbteles, TH INI, C5 GO, 126 -S, 1. IGE 
(1925); Bank of Pinehurst v. Derby, 218 
N. C. 653, 12 S. E. (2d) 260 (1940). 

The 1931 amendment substituted ‘‘Com- 
missioner of Banks’ for ‘Corporation 
Commission.” 

The 1959 amendment deleted the part 
of the last sentence added by the 1925 
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amending this section by providing for 
personal liability of stockholders for the 
amount by which the sale of their stock 
failed to realize a sum _ sufficient to pay 
the assessment, provided a new remedy, 
and to permit the bank to maintain the 
action against a stockholder who  pur- 
chased his stock prior to the enactment 
of the amendment of 1925 would violate 
due process of law, and would impair the 
obligations of the contract, and hence the 
act of 1925 cannot be given retroactive 
effect. Bank of Pinehurst v. Derby, 218 
N.. C. 653, 12S. Ea (ed)2c60no40)n 
“Payable in Cash” Construed.—The ex- 
pression “payable in cash” merely means 
that the account is presently due, and its 
payment may be presently enforced, but 
only by the methods the statute specifies. 


amendment. Elon Banking, etc., Co. v. Burke, 189 N. 
Amendatory Act Cannot Be Given C. 69, 126 S. E. 163 (1925). 
Retroactive Effect.— The act of 1925, 
ARTICLE 6. 


Powers and Duties. 


§ 53-43. General powers.—In addition to the powers conferred by law 
upon private corporations, banks shall have the power: 

(1) To exercise by it board of directors, or duly authorized officers and 
agents, subject to law, all such powers as shall be necessary to carry 
on the business of banking, by discounting and negotiating promissory 
notes, drafts, bills of exchange, and other evidences of indebtedness, 
by receiving deposits, by buying and selling exchange, coin, and 
bullion, by loaning money on personal security or real and personal 
property. Such corporations at the time of making loans or discounts 
may take and receive interest or discounts in advance. 

(2) To adopt regulations for the government of the corporation not in- 
consistent with the Constitution and laws of this State. 

(3) To purchase, hold, and convey real estate for the following purposes: 

a. Such as shall be necessary for the convenient transaction of its 
business, including furniture and fixtures, with its banking 
offices and other apartments to rent as a source of income, 
which investment shall not exceed fifty per cent of its paid-in 
capital stock and permanent surplus: Provided, that this pro- 
vision shall not apply to any such investment made before the 
ninth day of March, one thousand nine hundred and twenty- 
one. Provided further, that the Commissioner of Banks may 


in his discretion 


authorize the continuance of 


investments 


made prior to the first day of February, one thousand nine 
hundred and twenty-five, of the character described in this 
paragraph. Provided, further, that the Commissioner of Banks 
may, in his discretion, authorize any bank located in a city 
having a population of more than five thousand, according 
to the last United States census, to invest more than fifty 
per cent of its capital and permanent surplus in its banking 
houses, furniture, and fixtures. 

b. Such as is mortgaged to it in good faith by way of security for 
loans made or moneys due to such banks. 

c. Such as has been purchased at sales upon foreclosures of mort- 
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gages and deeds of trust held or owned by it, or on judg- 
ments or decrees obtained and rendered for debts due to it, 
or in settlements affecting security of such debts. All real 
property referred to in this subdivision shall be sold by such 
bank within one year after it is acquired, unless, upon appli- 
cation by the board of directors, the Commissioner of Banks 
extends the time within which such sale shall be made. Any 
and all powers and privileges heretofore granted and given to 
any person, firm, or corporation doing a banking business in 
connection with a fiduciary and insurance business, or the 
right to deal to any extent in real estate, inconsistent with this 
chapter, are hereby repealed. 


(4) Nothing contained in this section shall be deemed to authorize bank- 


ing corporations to engage in the business of dealing in investment 
securities, either directly or through subsidiary corporations: Pro- 
vided, however, that the term “dealing in investment securities” as 
used herein, shall not be deemed to include the purchasing and selling 
of securities without recourse, solely upon order, and for the account 
of, customers; and provided further, that “investment securities,” as 
used herein, shall not be deemed to include obligations of the United 
States, or general obligations of any state or of any political sub- 
division thereof, or of cities, towns, or other corporate municipalities 
of any state or obligations issued under authority of the Federal 
Farm Loan Act, as amended, or issued by the Federal Home Loan 
Banks or the Home Owner’s Loan Corporation. 

Any provision in conflict with this subdivision contained in the 
articles of incorporation heretofore issued to any banking corporation 
is hereby revoked. 


(5) Subject to the approval of the Commissioner of Banks and on the 


authority of its board of directors, or a majority thereof, to enter 
into such contracts, incur such obligations and generally to do and 
perform any and all such acts and things whatsoever as may be nec- 
essary or appropriate in order to take advantage of any and all mem- 
berships, loans, subscriptions, contracts, grants, rights or privileges, 
which may at any time be available or inure to banking institutions, 
or to their depositors, creditors, stockholders, conservators, receivers 
or liquidators, by virtue of those provisions of section eight of the 
Federal Banking Act of one thousand nine hundred and thirty-three 
(section twelve B of the Federal Reserve Act as amended) which 
establish the Federal Deposit Insurance Corporation and provide for 
the insurance of deposits, or of any other provisions of that or any 
other act or resolution of Congress to aid, regulate or safeguard bank- 
ing institutions and their depositors, including any amendments of 
the same or any substitutions therefor; also, to subscribe for and 
acquire any stock, debentures, bonds or other types of securities of 
the Federal Deposit Insurance Corporation and to comply with the 
lawful regulations and requirements from time to time issued or 
made by such corporation. 


(6) Any commercial bank, savings bank, or trust company, heretofore or 


hereafter organized under any general or special laws of this State 
and any national bank doing business in this State, shall have power, 
in addition to such other powers as it may have: 

a. Upon the making of a loan or discount, to deduct in advance, 
from the proceeds of such loan, interest at a rate not exceed- 
ing six per centum (6%) per annum upon the amount of the 
loan from the date thereof until the maturity of the final install- 
ment, notwithstanding that the principal amount of such loan 
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is required to be repaid in installments: Provided, any com- 
mercial bank may exercise and enjoy all the powers now or 
hereafter provided in subdivision (3) of section 53-141. 

b. Nothing in subdivision (6) shall be construed as in anywise ex- 
tending or increasing or decreasing the powers of commercial 
banks, savings banks, or trust companies or national banks to 
make loans or discount notes other than as herein or by other 
laws expressly provided. 


(7) Maintain separate departments and deposit in its commercial depart- 


ment to the credit of its trust department all uninvested fiduciary 
funds of cash and secure, under rules and regulations of the State 
Banking Commission, all such deposits in the name of the trust de- 
partment whether in consolidated deposits or for separate fiduciary 
accounts, by segregating and delivering to the trust department such 
securities as may be eligible for the investment of the sinking funds 
of the State of North Carolina, equal in market value to such de- 
posited funds, or readily marketable commercial bonds having not 
less than a recognized “A” rating equal to one hundred and twenty- 
five per centum of such deposits. Such securities shall be held by the 
trust department as security for the full payment or repayment of 
all such deposits, and shall be kept separate and apart from other 
assets of the trust department. Until all of such deposits shall have 
been accounted for to the trust department or to the individual 
fiduciary accounts, no creditor of the bank shall have any claim or 
right to such security. When fiduciary funds are deposited by the 
trust department in the commercial department of the bank, the de- 
posit thereof shall not be deemed to constitute a use of such funds in 
the general business of the bank and the bank in such instance shall 
not be liable for interest on such funds. To the extent and in the 
amount such deposits may be insured by the Federal Deposit Insur- 
ance Corporation, the amount of security required for such deposits 
by this section may be reduced. 

The Banking Commission shall have power to make such rules and 
regulations as it may deem necessary for the enforcement of the pro- 
visions of the preceding paragraph, and such authority shall exist and 
is hereby conferred under the general authority heretofore conferred 
upon said Commission as well as by this paragraph. (1921, c. 4, s. 
26321923)¢.-148; s. 5; C; S., s./220(a)3 Exe Sess.01924c. 67s 
e279: 1927, c. 47, 8.531931, c: 243, 5/5 91933, ChS03e 35a ces 
SeubyenSZ511937,'c2154; 1941) c775 194356, 234 Osseo 


Cross References.—As to powers con- 
ferred upon private corporations, see § 
55-17 et seq. As to form for corporate 
conveyances, see § 47-41. 

Editor’s Note.—The 1923 amendment 
inserted the words “and deeds of trust 
held or’ near the beginning of paragraph 
c of subdivision (3). The 1924, 1925 and 
1927 amendments made changes in para- 
graph a of subdivision (3). ‘The 1931 
amendment substituted “Commissioner of 
Banks” for “Corporation Commission” 
formerly appearing in this section. 

The 1933 amendment added subdivision 
(4), and the 1935 amendment changed the 
list of obligations excepted therein. The 
1935 amendment also added subdivision 
(5), the 1937 amendment added subdivi- 


34 


sion (6), and the 1941 amendment added 
subdivision (7). For comment on last 
amendment, see 19 N. C. Law Rev. 544. 

The 1943 amendment rewrote the pro- 
viso to paragraph a of subdivision (6). 

The 1955 amendment substituted ‘five’ 
for “ten” in the last proviso of paragraph 
a of subdivision (8). 

Similarity of Section to Federal Act.— 
The words used in the statute relative to 
the powers of corporations engaged in 
the banking business under the laws of 
this State are almost identical with those 
used in the federal statute, relative to the 
powers of National Banks. Indiana Quar- 
ries Co. v. Angier Bank, etc., Co., 190 N. 
Cy 277, 129'S..E. 619 (1925). 

Power to Become Surety or Lend Cred- 
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it—In the absence of an express grant of 
authority, a banking corporation, as a 
rule, has not the power to become the 
guarantor or surety of the obligation of 
another person, or to lend its credit to any 
person. Indiana Quarries Co. v. Angier 
Rank. etc.,.Co., 190 N. C..277, 129 S. -B. 
619 (1925). 

A bank is not authorized to become a 
guarantor, except where it is necessary to 
protect its rights where the guaranty re- 
lates to commercial paper and is an inci- 
dent to the purchase and sale thereof, or 
when the guaranty is especially author- 
ized by law. Indiana Quarries Co. v. An- 
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gier Bank, etc., Co., 190 N. C. 277, 129 S. 
E. 619 (1925). 

Negotiations of Evidences of Debt.— 
In the course of its dealings and for a 
lawful purpose, a bank may negotiate 
notes, drafts, bills of exchange, and other 
evidences of indebtedness embraced by 
this section; and where there is more 
than one transfer of the same security, 
and the equities are equal, the first in 
time will prevail, Richmond County v. 
Page Trtust Co., 195 N.C. 545, 132 S. E. 
786 (1928). 

Cited in Lambeth v. Lambeth, 249 N. 
C. 315, 106 S. E. (2d) 491 (1959). 


§ 53-43.1. Obligations of agencies supervised by Farm Credit Ad- 
ministration as securities for deposits of public funds.—Notwithstanding 
any restrictions or limitations on securities for deposits of public funds contained 
in any law of this State, federal farm loan bonds issued by federal land banks 
pursuant to the Federal Farm Loan Act as amended, federal intermediate credit 
bank debentures issued by federal intermediate credit banks pursuant to the Fed- 
eral Farm Loan Act as amended, and debentures issued by Central Bank for Co- 
operatives and regional banks for cooperatives pursuant to the Farm Credit Act 
of 1933 as amended, or by any of such banks, shall be without limitation, author- 
ized securities for all deposits of public funds for the State of North Carolina, 
of agencies of the State of North Carolina, of counties of North Carolina, and 
of municipalities and other political subdivisions of the State of North Carolina. 
This section shall be cumulative to all other laws relating to securities for de- 
posits of such funds. (1957, c. 507.) 


§ 53-43.2. Obligations of agencies supervised by federal home loan 
bank board as securities for deposits of public funds.—Notwithstanding 
any restrictions or limitations on securities for deposits of public funds con- 
tained in any law of this State, federal home loan banks securities issued by 
federal home loan banks pursuant to the Federal Home Loan Bank Act of 
1932 as amended shall be without limitation, authorized securities for all de- 
posits of public funds for the State of North Carolina, of agencies of the State 
of North Carolina, of counties of North Carolina, and of municipalities and 
other political subdivisions of the State of North Carolina. This section shall be 
cumulative to all other laws relating to securities for deposits of such funds. 


(1959, c. 1069, s. 1.) 


§ 53-44. Investment in bonds guaranteed by United States.—(a) 
Any bank, building and loan association, land and loan association, savings and 
loan association, insurance company, title insurance company, land mortgage com- 
pany, fraternal order or benevolent association, or any other corporation incor- 
porated under the laws of this State, and operating under the supervision of the 
Commissioner of Banks, Insurance Commissioner, or Superintendent of Savings 
and Loan Associations; the State Treasurer, as custodian of the assurance fund 
provided under the Torrens Act, or any officer charged with the investment of 
sinking funds of the State, any county, city, town, incorporated village, township, 
school district, school taxing district, or other district or political subdivision of 
government of the State; the North Carolina State Thrift Society, any clerk of 
the court holding money by color of his office or as receiver; and any person, 
firm or corporation acting as executor, administrator, guardian, trustee, or other 
person acting in a fiduciary capacity may invest in bonds issued, or in bonds 
which are fully and unconditionally guaranteed as to principal and interest by the 
United States, to the same extent as the same are now or may be hereafter au- 
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thorized to invest in any obligation of the United States: Provided that all in- 
vestments authorized hereunder shall be guaranteed, both as to the payment of 
principal and interest thereon, by the United States treasury. ; Rime 

(b) Security for Loans and Deposits.—No bank shall be required to maintain 
a reserve against deposits secured by any of the above mentioned bonds equal 
in market value to the amount of such deposits, and such bonds shall be valid 
security for all loans and deposits to the same extent as are any obligations of 
the United States. 

(c) Bonds Deemed Cash in Settlements by Fiduciaries.—In settlements by 
guardians, executors, administrators, trustees and others acting in a fiduciary 
capacity, the bonds and securities herein mentioned shall be deemed cash to the 
amount actually paid for same, including the premium, if any, paid for such bonds, 
and may be paid as such by the transfer thereof to the persons entitled and with- 
out any liability for a greater rate of interest than the amount actually accruing 
from such bonds. (1935, c. 164; 1937, c. 433.) 

Cross References.—As to investment of struck out the words “not exceeding par 
funds held by bank for investment or value thereof” formerly appearing in the 
distribution, see § 36-27. As to banks first sentence of subsection (c). As to 
holding stock as fiduciary, see § 36-32. section generally, see 13 N. C. Law Rev. 

Editor’s Note.— The 1937 amendment 362. 


§ 53-44.1. Investments in obligations of agencies supervised by 
Farm Credit Administration.—Notwithstanding any restrictions or limitations 
on investments contained in any law of this State, federal farm loan bonds issued 
by federal land banks pursuant to the Federal Farm Loan Act as amended, fed- 
eral intermediate credit bank debentures issued by federal intermediate credit 
banks pursuant to the Federal Farm Loan Act as amended, and debentures issued 
by Central Bank for Cooperatives and regional banks for cooperatives pursuant 
to the Farm Credit Act of 1933 as amended, or by any of such banks, shall be, 
without limitation, authorized investments of funds of banks, savings banks, trust 
companies, insurance companies, building and loan associations, savings and loan 
associations, credit unions, fraternal organizations, pension and retirement funds, 
and of fiduciary funds of executors, administrators, guardians and trustees, un- 
less such trust and fiduciary funds are required to be otherwise invested by will, 
deed, order or decree of court, gift, grant or other instrument creating or fixing 
the trust. This section shall be cumulative to all other laws relating to invest- 
ments of such funds. (1957, c. 508.) 


§ 53-44.2. Investments in obligations of agencies supervised by 
federal home loan bank board.—Notwithstanding any restrictions or limi- 
tations on investments contained in any law of this State, federal home loan 
banks securities issued by federal home loan banks pursuant to the Federal 
Home Loan Bank Act of 1932 as amended shall be without limitation, author- 
ized investments of funds of banks, savings banks, trust companies, insurance 
companies, building and loan associations, savings and loan associations, credit 
unions, fraternal organizations, pension and retirement funds, and of fiduciary 
funds of executors, administrators, guardians and trustees, unless such trust 
and fiduciary funds are required to be otherwise invested by will, deed, order 
or decree of court, gift, grant or other instrument creating or fixing the trust. 
This section shall be cumulative to all other laws relating to investments of such 


funds. (1959, c. 1069, s. 2.) 


§ 53-45. Banks, fiduciaries, etc., authorized to invest in mortgages 
of Federal Housing Administration, etc.—(a) Insured Mortgages and 
Obligations of National Mortgage Associations and Federal Home Loan Banks. 
—It shall be lawful for all commercial and industrial banks, trust companies, 
building and loan associations, insurance companies, and other financial institu- 
tions engaged in business in this State, and for guardians, executors, adminis- 
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trators, trustees or others acting in a fiduciary capacity in this State to invest, 
to the same extent that such funds may be invested in interest-bearing obliga- 
tions of the United States, their funds or the moneys in their custody or posses- 
sion which are eligible for investment, in bonds or notes secured by a mortgage 
or deed of trust insured by the Federal Housing Administrator, in mortgages 
on real estate which have been accepted for insurance by the Federal Housing 
Administrator, and in obligations of national mortgage associations, or bonds, 
debentures, consolidated bonds or other obligations of any federal home loan 
bank or banks. 

(b) Insured Loans.—All such banks, trust companies, building and loan as- 
sociations and insurance companies, and other financial institutions, and also all 
such guardians, executors, administrators, trustees or others acting in a fiduciary 
capacity in this State, may make such loans, secured by real estate, as the Federal 
Housing Administrator has insured or has made a commitment to insure, and 
may obtain such insurance. 


(c) Eligibility for Credit Insurance—All banks, trust companies, building and 
loan associations, insurance companies and other financial institutions, on being 
approved as eligible for credit insurance by the Federal Housing Administrator, 
may make such loans as are insured by the Federal Housing Administrator. 

(d) Certain Securities Made Eligible for Collaterals, ete—Wherever, by stat- 
ute of this State, collateral is required as security for the deposit of public or 
other funds; or deposits are required to be made with any public official or de- 
partment; or an investment of capital or surplus, or a reserve or other fund, is 
required to be maintained, consisting of designated securities, bonds, and notes 
secured by a mortgage or deed of trust insured by the Federal Housing Admin- 
istrator, debentures issued by the Federal Housing Administrator and obligations 
of national mortgage associations shall be eligible for such purposes. 

(e) General Laws Not Applicable-—No law of this State prescribing the na- 
ture, amount or form of security or requiring security upon which loans or in- 
vestments may be made, or prescribing or limiting the rates or time of payment 
of the interest any obligation may bear, or prescribing or limiting the period for 
which loans or investments may be made, shall be deemed to apply to loans or 
investments made pursuant to the foregoing paragraphs. (1935, cc. 71, 378; 
IO S7E Cobos 99 en 304s. 1.) 

Editor’s Note.— The 1937 amendment The 1959 amendment added at the end 
extended this section to apply to building of subsection (a) the provision as to ob- 


and loan associations, and made other  ligations of federal home loan banks. 
changes. 


§ 53-46. Limitations on investments in securities. — The investment 
in any bonds or other interest-bearing securities of any one firm, individual 
or corporation, unless it be the interest-bearing obligations of the United States, 
obligations issued under authority of the Federal Farm Loan Act, as amended, 
or issued by the Federal Home Loan Banks, or the Home Owners’ Loan Cor- 
poration, State of North Carolina, or other state of the United States, or of 
some city, town, township, county, school district, or other political subdivision 
of the State of North Carolina, shall at no time be more than twenty per cent 
of the unimpaired capital and permanent surplus of any bank to an amount not 
in excess of two hundred and fifty thousand dollars; and not more than ten per 
cent of the unimpaired capital and permanent surplus in excess of two hundred 
and fifty thousand dollars: Provided, that nothing in this section shall be con- 
strued to compel any bank to surrender or dispose of any investment in the 
stocks or bonds of a corporation owning the lands or buildings occupied by such 
bank as its banking home, if such stocks or bonds were lawfully acquired prior 
romrehtuatrvec m1 02/8 (LOZ poud es /. 2 Cis), nseZ20( Db) el927, c. 47,85 O18 
OP Aes) 81905) Cone Oo dec. lOO 19374 C4186.) 

Cross References.—As to the suspen- limitation of amount of bank acceptances, 
sion of this section, see § 53-49. As to see § 53-56. 
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Editor’s Note.— The 1927 amendment state of the United States, or of some” 


rewrote this section. The 1933 amend- near the beginning of the section. And 
ment eliminated provisions permitting re- the 1937 amendment inserted the words 
stricted investments in stock or bonds of “obligations issued under authority of the 


a corporation owning the building or Federal Farm Loan Act, as amended, or 
land occupied by the bank. The 1935 issued by the Federal Home Loan Banks, 

. ’ ‘A ” 
amendment inserted the words “or other or the Home Owners’ Loan Corporation. 


§ 58-47. Stocks, limitations on investment in. — No bank shall make 
any investment in the capital stock of any other state or national bank: Pro- 
vided, that nothing herein shall be construed to prevent banks doing business un- 
der this chapter from subscribing to or purchasing, upon such terms as may be 
agreed upon, the capital stock of banks organized under that act of Congress 
known as the “Edge Act” or the capital stock of central reserve banks whose cap- 
ital stock exceeds one million dollars. To constitute a central reserve bank as 
contemplated by this chapter, at least fifty per cent of the capital stock of such 
bank shall be owned by other banks. The investment of any bank in the capital 
stock of such central reserve bank or bank organized under the act of Congress 
commonly known as the “Edge Act,” shall at no time exceed ten per cent of the 
paid-in capital and permanent surplus of the bank making same. No bank shall 
invest more than fifty per cent of its permanent surplus in the stocks of other cor- 
porations, firms, partnerships, or companies, unless such stock is purchased to 
protect the bank from loss. Any stocks owned or hereafter acquired in excess of 
the limitations herein imposed shall be disposed of at public or private sale within 
six months after the date of acquiring the same, and if not so disposed of they 
shall be charged to profit and loss account, and no longer carried on the books as 
an asset. The limit of time in which said stocks shall be disposed of or charged 
off the books of the bank may be extended by the Commissioner of Banks if in 
his judgment it is for the best interest of the bank that such extension be granted; 
provided that the limitations imposed in this section on the ownership of stock in 
or securities of corporations is suspended to the extent (and to that extent only) 
that any bank operating under the supervision of the Commissioner of Banks 
may subscribe for and purchase shares of stock in or debentures, bonds or other 
types of securities of any corporation organized under the laws of the United 
States of America for the purpose of insuring to depositors a part or all of their 
funds on deposit in banks where and to such extent as such stock or security 
ownership is required in order to obtain the benefits of such deposit insurance for 
its depositors. (19215 en4,-s: 28; C..S.,'s. 220(c)s 193 line: 2430595 035mm ms 
Sta) 

Editor’s Note.— The 1931 amendment amendment added the proviso at the end 
substituted “Commissioner of Banks” for of the section. 

“Corporation Commission,’ and the 1935 


§ 53-48. Loans, limitations of.—The total direct and indirect liability of 
any person, firm or corporation, other than a municipal corporation for money 
borrowed, including in the liabilities of a firm, the liabilities of the several mem- 
bers thereof, shall at no time exceed twenty per cent of two hundred and fifty 
thousand dollars, or fractional part thereof, of the unimpaired capital and per- 
manent surplus of the bank and not more than ten per cent of the excess of two 
hundred and fifty thousand dollars of the unimpaired capital and permanent sur- 
plus of the bank: Provided, however, that the discount of bills of exchange 
drawn in good faith against actual existing values, the discount of solvent trade 
acceptances, or other solvent commercial or business paper actually owned by the 
person, firm or corporation negotiating the same and the purchase of any notes, 
the making of any loans, secured by not less than a like face amount of bonds of 
the United States or State of North Carolina or certificates of indebtedness of the 
United States, shall not be considered as money borrowed within the meaning of 
this section: Provided, further, that the limitations of this section shall not ap- 
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ply to loans or obligations to the extent that they are secured or covered by guar- 
antees or by commitments or agreements to take over or purchase the same, made 
by any federal reserve bank or by the United States or any department, board, 
bureau, commission or establishment of the United States, including any corpo- 
ration wholly owned directly or indirectly by the United States. (1921, c. 4, s. 29; 
Bowe 45 45063.C. Sirs 220d) 19252 ex 119s cs. 1581927 Peo 7,"s,-7501937, 


ce, 419; 1943, c. 204; 1945, c. 127, s. 1.) 


Cross References.—As to the suspen- 
sion of this section, see § 53-49. As to 
limitation of amount of bank acceptances, 
see § 53-56. 

Editor’s Note——The words “or busi- 
ness’ in the first proviso were inserted 
by the 1923 amendment. The 1925 amend- 
ment inserted therein the word “solvent” 
and made other changes in the section. 
The 1927 amendment rewrote the section. 
The 1937 amendment added the last pro- 
viso as it formerly read, and the 1943 
amendment rewrote the section to in- 
clude, in such proviso, departments, 
boards, etc., of the United States, or cor- 
porations wholly owned directly or indi- 
rectly by the United States. The 1945 
amendment inserted in the first proviso 
the words “the making of any loans.” 

Purpose of Section—The wisdom of 
this provision and § 53-111 is manifest; 
banks whose business is conducted in 
strict compliance therewith seldom  be- 
come insolvent. State v. Cooper, 190 N. 
C, 528, 130 S. E. 180. (1925). 

Section Not Retroactive.—The statutory 
limitation upon a bank making loans to 
any one person or class of common in- 
terest, does not apply to loans, or exten- 
sions or renewals thereof, existing at the 
date of the ratification of the statute. 
State.v. Cooper; 190 N.C. 528, 180 S..E. 
180 (1925). 

Loss of Assets Must Result.—In an ac- 
tion against the managing officials of a 
bank for wrongful depletion of assets in 
mismanagement of the affairs of the bank 
in making loans in excess of the limit set 
forth in this section, the evidence is in- 
sufficient to be submitted to a jury, if it 
appears that no loss to the assets of the 
bank has been caused by the acts of the 
officials. Gordon v. Pendleton, 202 N. C. 
241, 162 S. E. 546 (1932). 

Criminal Liability—The violation of 
this section is a misdemeanor. See § 53- 
134. 


A bank must act through its officers 
and directors, and where they have vio- 
lated the provisions of this section as to 
lending the bank’s money, the offense is 
committed by them under the meaning of 
the statute, and they are individually in- 
dictable therefor. State v. Cooper, 190 
Nw Gr b2sed30 S$: H..180..41925)- State. v. 
Davidson.u205) N.C. 735, 172, S, 6.4489 
(1934). 

Where the official position of an officer 
of a bank is such as necessarily to ac- 
quaint him of the violation of the stat- 
ute respecting the making of loans, and 
to fix him as a party thereto, it is suffi- 
cient evidence to sustain his conviction 
of the misdemeanor prescribed by § 53- 
134. State v. Cooper, 190 N.,C. 528, 130 
S. E. 180 (1925). 

Intent to Defraud Not Element of Of- 
fense.—An intent to defraud the bank or 
others is not required to be either alleged 
in the indictment or proved upon the trial 
of the issue raised by a plea of not guilty. 
Neither the bank nor any of its officers or 
directors have any discretion as to the 
making of loans which are thus forbidden. 
Intent is, therefore, not an element of the 
crime. The willful doing of the unlawful 
act constitutes the crime declared by § 53- 
134 to be a misdemeanor, punishable as 
such in the discretion of the court. State 
vs Cooper, 190° Ni. C, 528,.130 S. FE. 180 
(1925). 

Consolidation of Indictments.—An _ in- 
dictment charging the officer of the bank 
of violating § 53-111, and also unlaw- 
fully making loans for the bank to certain 
persons in excess of the maximum per- 
centage of the capital stock and perma- 
nent surplus, in violation of this section, 
alleges the commission of crimes of the 
same class. Where there are two indict- 
ments thereof against the same person 
they may be consolidated and tried to- 
gether by the court. State v. Cooper, 190 
NwvGre526 "130°: i180) (1925); 


§ 53-49. Suspension of investment and loan limitation.—The board 
of directors of any bank, may by resolution duly passed at a meeting of the board, 
request the Commissioner of Banks to suspend temporarily the limitations on 
loans and investments as the same may apply to any particular loan or invest- 
ment in excess of the limitations of §§ 53-46, 53-47, and 53-48 which the bank 
desires to make. Upon receipt of a duly certified copy of such resolution, the 
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Commissioner of Banks may, in his discretion, suspend the limitations on loans 
and investments insofar as they would apply to the loan or investment which the 
bank desires to make: Provided, however, such loan shall be amply secured and 
shall be for a period not longer than one hundred and twenty days. (1921, c. 4, 
s30; C57 s8220(e) 5919315 &. 243, 3.5; 1933, c. 239, s. 1k) 

Editor’s Note—The 1931 amendment 
substituted “Commisioner of Banks” for 
“Corporation Commission”. 


§ 53-50. Reserve.—Every bank shall at all times have on hand or on de- 
posit with approved reserve depositories, instantly available funds in an amount 
equal to at least fifteen per cent of the aggregate amount of its demand deposits, 
and five per cent of the aggregate amount of its time deposits. But no reserve 
shall be required on deposits secured by a deposit of United States bonds or 
the bonds of the State of North Carolina. Any bank that is now or may hereafter 
become a member of the federal reserve bank shall maintain the same reserve 
with respect to deposits as shall be required of other members of such federal 
DeEseleubatom( OZ case 1. CO: 6.85. 220 (0 le) 

Cross References.—As to effect of im- Applied in State v. Cooper, 190 N. C. 
paired capital upon reserve, see § 53-42. 528, 130 S. E. 180 (1925). 

As to authority to join federal reserve 
bank, see § 53-61. As to failure to main- 
tain required reserve, see § 53-111. 


§ 53-51. Reserve and cash defined.—Reserve shall consist of cash on 
hand and balances payable on demand, due from other approved solvent banks, 
which have been designated depositories as hereinafter provided in this chapter. 
Cash includes lawful money of the United States, and exchange of any clearing- 
house’ association, (1903, c. 275, s. 29; Rev., s..232; 1919)'c, 58-"192iescm 
SOL Cm eso ZZ0( oe) 
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§ 53-52. Forged check, payment of.—No bank shall be liable to a de- 
positor for payment by it of a forged check or other order to pay money unless 
within sixty days after the receipt of such voucher by the depositor he shall 
notify the bank that such check or order so paid is forged. (1921, c. 4, s. 33; 
Crs 220(n)s) 


Editor’s Note.—‘“This section is a sub- 
stantial re-enactment of C. S. § 231, ex- 
cept that formerly the depositor had six 
months within which to give notice of the 
forgery. Greensboro Ice, etc., Co. v. Se- 
curity |Nat. Bank, 210) N.C, 244, 186 “S: 
FE. 362 (1936)”. Arnold v. State Bank, 
CLC, CGmaclSaN MO wesaudo7 1116S... (2d) 
307 (1940). 

Receipt of Statement by Bookkeeper 


bank statement by its bookkeeper is re- 
ceipt of the statement by the corporation, 
and it may not recover against the bank 
for the payment of forged checks when 
notice is not given within sixty days after 
such receipt of the bank statement, even 
though the checks were forged by the 
bookkeeper, who destroyed them after he 
received the canceled checks from the 
bank. Greensboro Ice, etc. Co. v. Secu- 


Who Forged Checks Is Receipt by Cor- 


rity Nat. Bank, 210 N. C. 244) 186u Cuma 
poration.—The receipt of a corporation’s 


362 (1936). 


§ 53-53. Minor, payment of deposit in the name of.—When money is 
held on deposit by any state, industrial or national bank in this State in the name 
of a minor under fifteen years of age, it may be paid, together with the interest, 
if there be any interest thereon, upon receipts or checks signed by such minor and 
one of the minor’s parents. When money is held on deposit by any state, in- 
dustrial or national bank in this State in the name of a minor fifteen years of age 
or upward, it may be paid, together with the interest, if there be any interest 
thereon, upon receipts or checks signed by the minor. A written statement from 
the minor, if fifteen years of age or upward, or from one of the said minor’s par- 
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ents, if the minor is under fifteen years of age, shall be conclusive evidence of the 
age of the minor. (1921, .c; 4,.9343-C..S., s. 220(i) ; 1939, c. 84:) 


Cross Reference.—As to payment of de- 
posit in trust for minor to minor upon 
death of trustee, see § 53-59. 

Editor’s Note.— The 1939 amendment 
repealed the former section and _ substi- 
tuted the above therefor. See 17 N. C. 


This section is an exception to the gen- 
eral rule that contracts of an infant are 
voidable at the option of the infant. Coker 
vy. Virginia-Carolina Joint-Stock Land 
Bank, 208 N. C. 41, 178 S. E. 863 (1935). 


Law Rev. 345. 


§ 53-54. Transactions not performed during banking hours. — 
Nothing in any law of this State shall in any manner whatsoever affect the validity 
of, or render void or voidable, the payment, certification, or acceptance of a check 
or other negotiable instrument or any other transaction by a bank in this State, 
because done or performed during any time other than regular banking hours: 
Provided, that nothing herein shall be construed to compel any bank in this State, 
which by law or custom is entitled to close at twelve noon on any Saturday, or 
for the whole or part day of any legal holiday, to keep open for the transaction 
of business, or to perform any of the acts or transactions aforesaid on any Satur- 
day after such hour or on any legal holiday, except at its option. (1921, c. 4, s. 


BE CcSy 62220(}):) 


§ 53-55. Commercial and business paper defined.—The term ‘com- 
mercial or business paper,’ as used in this chapter, is hereby defined to mean 
a promissory note, and the term “trade acceptance” to mean a draft or bill of ex- 
change issued or drawn for agricultural, industrial, or commercial purposes, or 
the proceeds of which have been used or are to be used for such purposes, but 
such definition shall not include notes, drafts, or bills of exchange covering merely 
investments, or issued or drawn for the purpose of carrying on or trading in 
stocks, bonds, or other investment securities, except bonds and notes of the 
government of the United States and State of North Carolina. (1921, c. 4, s. 
Bee CMa set Co. s. 220( Kgl O41 |G. 268.) 

Cross Reference—As to promissory 
notes and checks, see § 25-191 et seq. 

Editor’s Note.— The 1941 amendment 


struck out the former second sentence 
which sentence related to maturity. 


§ 53-56. Bank acceptances defined. — Any bank doing business under 
this chapter may accept for payment at a future date, drafts or bills of exchange 
having not more than six months sight to run, drawn upon it by its customers 
under acceptance agreements, and which grow out of transactions involving the 
importation or exportation of goods; and issue letters of credit authorizing the 
holders thereof to draw upon it or its correspondents, provided that there is a 
definite bona fide contract for the shipment of goods within a specified rea- 
sonable time, and the existence of such contract is certified in the acceptance 
agreement; or which grow out of transactions involving the domestic shipment 
of goods, provided that shipping documents, conveying or securing to the ac- 
cepting bank title to readily marketable goods, are attached or in the hands of an 
agent of the accepting bank, independent of the drawer, for his account, at the 
time of acceptance, or which are secured at the time of acceptance by warehouse 
receipts or other documents conveying or securing to the accepting bank 
title to readily marketable goods fully covered by insurance, the warehouse 
receipts or other documents to be those of a responsible warehouse, independent 
of the drawer, the acceptance to remain secured during the life of the acceptance 
unless suitable security of same character, or cash, be substituted: Provided, 
no bank shall accept drafts or bills of exchange under this section to an aggre- 
gate amount at any time more than equal to the sum of its capital and permanent 
surplus: Provided further, that no bank shall accept, whether in a foreign or 
domestic transaction, for any one person, firm, or corporation, to any amount 
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at any time equal to more than twenty-five per cent of its capital and permanent 
surplus, unless the accepting bank is secured either by attached documents or 
those held for its account by its agent, independent of the drawer, or by some 
other actual security of the same character. Should the accepting bank purchase 
or discount its own acceptances, such acceptances will be considered as a direct 
loan to the drawer, and be subject to the limitation on loans hereinbefore provided 
in this chapter. The State Banking Commission may issue such further regula- 
tions as to such acceptances as it may deem necessary in conformity with this 
chapter. As used herein, the word “goods” shall be construed to mean and in- 
clude goods, wares, merchandise, or agricultural products, including livestock. 


(O24 ese O/e ons e220 (1); 1931, Cc. 2435 Sale Loe Ca ee meee 


Acceptance Prior to Statute.—Notwith- 
standing that prior to the statute, an ac- 
ceptance was beyond the power of a bank 
when not expressly permitted by the char- 


thorized was not invalid, though actually 
beyond power, and a payment might be 
enforced. Sherrell v. American Trust 
Co., 176 N. C. 591, 97 S. E. 471 (1918). 


ter, an acceptance by a bank not so au- 


§ 53-57. Nonpayment of check in error, liability for.—No bank shall 
be liable to a depositor because of the nonpayment, through mistake or error, 
and without malice, of a check which should have been paid had the mistake or 
error of nonpayment not occurred, except for the actual damage by reason of such 
nonpayment that the depositor shall prove, and in such event the liability shall 
not exceed the amount of damage so proven. (1921, c. 4, s. 38; C. S., s. 220- 


(m).) 

Damages.—A bank wrongfully and un- 
lawfully refusing to pay a check breaches 
its contract and the depositor is entitled 
to nominal damages at least. Thomas v. 
American Trust Co., 208 N. C. 653, 182 
S28 -136 (1985): 

Any person will be deemed substantially 
damaged upon the refusal of a bank to 
pay his checks, unless protected by the 
provisions of this section, and substantial 
damages may be awarded. And where the 
nonpayment is through malice, punitive 
damages may also be recovered. Woody 
v. First Nat. Bank, 194 N. C. 549, 140 S. 
EF. 150 (1927), holding that plaintiff was 
entitled to nominal damages at least. 

Where Nonpayment Malicious.—This 
section does not apply where the com- 
plaint alleges that the nonpayment was 
wrongful and malicious. In such case the 
question of malice is for the jury, and the 
sustaining of a demurrer to the complaint 
is reversible error. The complaint is sub- 


ject to demurrer only when it appears 
from the allegations that the nonpayment 
was through error or mistake and with- 
out malice, and that no actual damages re- 
sulted to depositor from such nonpayment. 
Woody v. National Bank, 194 N. C. 549, 
140) oy, B21 50nG 927 

Charge on Injury to Credit Not Sup- 
ported by Evidence Is Error.—In an ac- 
tion to recover for the wrongful and un- 
lawful refusal by a bank to pay a deposi- 
tor’s check, it is error for the court to 
charge the jury on the issue of damage 
that it should consider the evidence of 
damage sustained by plaintiff through in- 
jury to his credit and reputation in the 
community resulting from the bank’s 
wrongful act when there is no evidence 
that plaintiff's credit or reputation had 
been injured thereby. Thomas v. American 
Trust Co. 208..N., Cy 653,,182 oan eee 
(1935). 


§ 53-58. Check or note sent direct to bank on which drawn; photo- 


static copies of lost items; presentation of original by innocent holder. 
—Any bank receiving for collection or deposit any check, note, or other negotia- 
ble instrument drawn upon or payable at another bank, located in another town 
or city, whether within or without this State, may forward such instrument for 
collection, direct to the bank on which it is drawn, or at which it is payable, and 
such method of forwarding direct to the payer bank shall be deemed due dili- 
gence, and the failure of such payer bank, because of its insolvency or other 
default, to account for the proceeds thereof, shall not render the forwarding bank 
liable therefor: Provided, however, such forwarding bank shall have used due 
diligence in other respects in connection with the collection of such instrument. 

In any case where checks, notes, or other negotiable instruments are trans- 
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mitted by one bank to another in the process of collection and the same shall be 
lost or shall be destroyed, the bank last forwarding the same, or any bank in 
the chain of collection handling such items prior to their loss or destruction, may 
furnish photostatic copies of such checks, notes or other negotiable instruments, 
and such photostatic copies, when forwarded by the last forwarding bank be- 
fore such instruments were lost or destroyed, shall be taken and treated as the 
original items which they represent and the bank to which forwarded and any 
bank subsequent thereto through which the same are forwarded to the bank 
upon which the same are drawn shall be relieved of any liability for treatment 
of the same as originals; provided, however, that the bank last forwarding such 
items shall be solely liable for payment upon any original of such items if subse- 
quently presented for payment to such bank by an innocent holder, although 


the bank is not the drawee bank. 
S18. ) 


Editor’s Note.— The 1949 amendment 
added the second paragraph. For com- 
ment on the amendment, see 27 N. C. Law 
Rey. 427. 

Dealings Presumed to Contemplate 
Statute-——Banks must be presumed to have 
dealt with each other with respect to a 
statute of the state in which a check was 
deposited for collection, defining the rights 
and liabilities of banks to which checks 
are forwarded for collection. Federal Land 
Bank yaBatrow, 189° N.'C. 303, 127 °S. EB. 
3 (1925), citing Malloy v. Federal Reserve 
Bank, 281 F. 997 (1922). 

Sending Check to Drawee Bank Is 
Proper.—Under this section, the sending 
of a cashier’s check by the forwarding 
bank to the drawee bank for collection was 
held “due diligence.” Federal Land Bank 
Pe Barlow misoleNeaG, 303, 227-5, 1.0.3 
(1925). 

A collecting bank makes a good present- 
ment of a check for payment by forward- 
ing it to the drawee bank in another city 
by mail. Braswell v. Citizens Nat. Bank, 
197 N. C. 229, 148 S. E. 236 (1929). 

Same—Was Formerly Negligence.—The 
holding in Bank v. Floyd, 142 N. C. 187, 
55 S. E. 95 (1906), and in American Nat. 
Ballwnveoavatiiahiwl) Lust) Commi 2 Ns CG 
344, 90 S. E. 302 (1916), that it is neg- 
ligence in a bank having a draft or check 
for collection to send it directly to the 
drawee, was abrogated by the express 
provisions of this statute. See Federal 
Land Bank vy. Barrow, 189 N. C. 303, 127 
S. E. 3 (1925); Malloy v. Federal Reserve 
Bank, 281 F. 997 (1922). 


(97 I crAs MeO) ais sie 2() (21). 1949, 


When Section Applicable—This section 
is applicable only when the liability of a 
bank, which has received for collection or 
deposit a check drawn on a bank located 
in another city or town, to the holder or 
depositor of the check is involved. The 
statute cannot be held to affect the right 
of the drawer of the check to have the 
payee or his agent for collection demand 
money in payment of his check or take the 
risk of accepting anything but money. 
Dewey Bros. v. Margolis, 195 N. C. 307, 
142 S. E. 22 (1928). 

Same—Rights and Liabilities as to Col- 
lection—When a collecting bank receives 
a check for collection payable at a bank in 
another town, there is no authority of 
agency conferred by the drawer of the 
check on it to receive in payment anything 
but money. And where the drawer of the 
check has money to meet the check on de- 
posit in the drawee bank, on presentment 
in due course, and an intervening bank, in 
the course of collection, receives a check 
of the drawee bank in payment, which is 
not paid by reason of the drawee bank be- 
coming insolvent before presentment of its 
check, the drawer of the check is released 
from liability thereon. This section has no 
application to the facts in the case. Dewey 
Bros. v. Margolis, 195 N.C. 307, 142 S. E. 
22 (1928). 

Cited in Qualls v. Farmers, etc., Bank, 
197 N. C. 438, 149 S. E. 546 (1929); Bank 
OmeC antonenetes Con va Clark’ 198).Nin.C. 
169,705 095.01 6102.°(1930), 


§ 53-59. Deposits in trust, payment of.—Whenever any deposits shall 


be made in any bank or banking institution in this State by any person in trust 
for any other person who is a minor of the age of fifteen years and upward, and 
no other or further notice of the existence and terms of a legal and valid trust 
shall have been given to the bank, in event of the death of the trustee, the same, 
or any part thereof, together with the dividends or interest thereon, may be paid 
to the person for whom said deposit was made: Provided, that the amount of 
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said deposit is not in excess of one hundred dollars. (1921, c. 4, s. 40; C. oy 
s. 220(0).) 

Cross References.—As to whom a de- Editor’s Note.—This section is discussed 
posit in trust for a minor may eben paid » is9O.N) Ce LaweRevnrs: 
generally, see § 53-53. As to deposits by 
fiduciaries generally, see § 32-8 et seq. 


§ 53-60. Farm loan bonds, authorized investment in.—Any bank or 
insurance company organized under the laws of this State, and any person acting 
as executor, administrator, guardian, or trustee, may invest in federal farm loan 
bonds issued by any federal farm loan bank or jointstock land bank organized 
pursuant to an act entitled “An act of Congress to provide capital for agricul- 
tural development, to create standard forms of investment based upon farm 
mortgages to equalize rates of interest upon farm loans, to furnish a market for 
United States bonds, to create government depositories, and financial agents for 
the United States, and for other purposes,’ approved the seventeenth day of 
July, one thousand nine hundred and _ sixteen. (1921;°e 4) 841 Cees 
220(p).) 


§ 53-61. Federal reserve bank, authority to join.—(a) Terms De- 
fined.—The words “Federal Reserve Act,” as herein used, shall be held to mean 
and to include the act of Congress of the United States, approved December 
twenty-third, nineteen hundred thirteen, as heretofore and hereafter amended. 
The words “Federal Reserve Board” shall be held to mean the F ederal Reserve 
Board created and described in the Federal Reserve Act. The words “federal 
reserve banks” shall be held to mean federal reserve banks created and organized 
under the authority of the Federal Reserve Act. The words “member bank” shall 
be held to mean any national or state bank or bank and trust company which 
has become or which becomes a member of one of the federal reserve banks 
created by the Federal Reserve Act. 

(b) Membership in Bank.—Any bank incorporated under the laws of this 
State shall have the power to subscribe to the capital stock and become a mem- 
ber of a federal reserve bank. 

(c) Powers Vested by Federal Reserve Act.—Any bank incorporated under 
the laws of this State which is, or which may become, a member of the federal 
reserve bank is by this chapter vested with all powers conferred upon member 
banks of the federal reserve banks by terms of the Federal Reserve Act as fully 
and completely as if such powers were specifically enumerated and described 
therein, and such powers shall be exercised subject to all restrictions and limita- 
tions imposed by the Federal Reserve Act, or by regulations of the Federal 
Reserve Board made pursuant thereto. The right, however, is expressly reserved 
to revoke or to amend the powers herein conferred. 

(d) Compliance with Reserve Requirements—A compliance on the part of 
any such bank with the reserve requirements of the Federal Reserve Act. shall 
be held to be a full compliance with the provisions of the laws of this State, 
which require banks to maintain cash balances in their vaults or with other 
banks, and no such bank shall be required to carry or maintain reserve other 
than such as is required under the terms of the Federal Reserve Act. 

(e) Supervision and Examination of Bank.—Any such bank shall continue to 
be subject to the supervision and examination required by the laws of this State, 
except that the Federal Reserve Board shall have the right, if it deems neces- 
sary, to make examinations; and the authorities of this State having supervision 
over such banks may disclose to the Federal Reserve Board, or to the examiners 
duly appointed by it, all information in reference to the affairs of any bank 
which has become, or desires to become, a member of a federal reserve bank. 
(CISPATE en 2 Geen (6G San Ch PAO aD 

Cross Reference.—As to the amount of Editor’s Note—This section is a sub- 
reserve required, see § 53-50. stantial re-enactment of C. S. § 221. 
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Unemployment Compensation.— A bank sation Act, notwithstanding that the bank 
organized under the laws of this State is may be a member of the Federal Reserve 
not an instrumentality of the federal gov- System. Unemployment Compensation 
ernment so as to exempt it from the tax Comm. v. Wachovia Bank, etc., Co., 215 
imposed by the Unemployment Compen- N. C. 491, 2 S. E. (2d) 592 (1939). 


§ 53-62. Establishment of branches.—Any bank doing business under 
this chapter may establish branches in the cities in which they are located, or 
elsewhere, after having first obtained the written approval of the Commissioner 
of Banks, which approval may be given or withheld by the Commissioner of 
Banks, in his discretion, and shall not be given until he shall have ascertained 
to his satisfaction that the probable volume of business and reasonable public 
demand in such community is sufficient to assure and maintain the solvency of 
said branch and of the existing bank or banks in said community. Such branch 
banks shall be operated as branches of and under the name of the parent bank, 
and under the control and direction of the board of directors and executive offi- 
cers of said parent bank. The board of directors of the parent bank shall elect a 
cashier and such other officers as may be required to properly conduct the busi- 
ness of such branch, and a board of managers or loan committee shall be re- 
sponsible for the conduct and management of said branch, but not of the parent 
bank or of any branch save that of which they are officers, managers, or commit- 
tee: Provided, that the Commissioner of Banks shall not authorize the establish- 
ment of any branch, the paid-in capital stock of whose parent bank is not suffi- 
cient in an amount to provide for the capital of at least fifty thousand dollars 
($50,000) for the parent bank, and at least fifty thousand dollars ($50,000) for 
each branch which it is proposed to establish in cities or towns of three thou- 
sand population or less, nor less than sixty thousand dollars ($60,000) in cities 
and towns whose population exceeds three thousand, but does not exceed ten 
thousand; nor less than one hundred thousand dollars ($100,000) in cities and 
towns whose population exceeds ten thousand, but does not exceed twenty-five 
thousand; nor less than one hundred fifty thousand dollars ($150,000) in cities 
and towns whose population exceeds twenty-five thousand. Provided, that all ap- 
plications for the establishment of branch banks or teller’s windows pending on 
April 30, 1953, before the Banking Commission or the Commissioner of Banks 
shall be controlled by the provisions of law in force at the time such applications 
were filed. The creation, requirements and operation of all existing branch banks 
or teller’s windows shall be controlled by the law in effect when same were au- 
thorized. Provided, however, that any bank with a capital stock (including both 
common and preferred) of one million dollars ($1,000,000) or more may with- 
out additional capital establish and operate such number of branches or agencies 
in the State of North Carolina as the Commissioner of Banks may in his dis- 
cretion permit; but a bank operating branches under this proviso shall at all 
times maintain an unimpaired capital of at least one million dollars ($1,000,000) : 
Provided further that in small communities having no other banking facilities, 
and upon a finding by the Commissioner of Banks that the public convenience 
and advantage will be promoted thereby, the opening of “‘teller’s window 
branches” of then existing banks may be permitted. Provided, further, that the 
State Banking Commission may authorize the establishment of a teller’s window 
only, for a bank in the community in which its home office or a branch thereof 
is located, without the allocation of additional capital for said teller’s window 
as otherwise provided by law. 

Provided, further that the provisions of this section as amended by chapter 
1209 of the Session Laws of 1953 shall not apply to the establishment of branch 
banks or teller’s windows by national banks which on April 30, 1953, have ap- 
plications pending in the office of the Comptroller of the Currency for the es- 
tablishment of such branch banks or teller’s windows. 

The State Banking Commission shall authorize the establishment of a teller’s 
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window only for a bank in the city or town in which its home office or a branch 
thereof is located, or within two miles of the limits of such city or town, with- 
out the allocation of additional capital for said teller’s window as otherwise pro- 
vided by law if the Commissioner shall find that the capital of said bank will 
not be unduly impaired by the establishment of such teller’s window. A teller’s 
window within the meaning of this section shall be considered to be a place in 
which no loans or investments for the bank are made and at which only the func- 
tions and duties of a bank teller are performed. (1921, c. 4, s. 43; Ex. Sess. 
1921, 0.) 56)'s025 G.S.,,8.1220(¢).; 1927, 0.47, se8; 1931; e243 Se See 
AS ieesel119359 chao 1947 0c4.990 41953, cil Z09ssi2ihon) 


Editor’s Note—vThe 1931 amendment Prior to this section the establishment 


substituted “Commissioner of Banks” for 
“Corporation Commission.” As to the 1933 
amendment, see 11 N. C. Law Rev. 199. 
The 1935 amendment added the proviso 
making an exception in smaller commun- 
ities having no other banking facilities. See 
i3"N. -C. Law Rev. 360. And the 1947 
amendment added the last proviso to the 
first paragraph. 


of branches was prohibited except with the 
consent of the Corporation Commission. 
See C. S. § 216. ‘Prior’ totsuchestatate, 
authority to establish branches depended 
upon the charter. For decisions under 
the old law, see Morehead Banking Co. v. 
Tate,.122 N.C.’ 313, 30S. Be 341eGieee 
Worth v. Bank, 122°N.7 GC) 397 s2Gmo mice 
775 (1898). 


The 1953 amendment rewrote the first 
paragraph and added the last two para- 
graphs. 


§ 53-63. Certificate of deposit, unlawful issuing of.—lIt shall be un- 
lawful for any bank to issue any certificate of deposit or other negotiable instru- 
ment of its indebtedness to the holder thereof except for lawful money of the 
United States, checks, drafts, or bills of exchange which are the actual equiva- 
lent of such money; nor shall such moneys, checks, drafts, or bills of exchange 
be the proceeds of any note given in payment of the purchase price of any stock. 
Any officer or employee of any bank violating the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction thereof shall be fined or im- 
prisoned, or both, in the discretion of the court. (1921, c. 4, s. 44; C. S., s. 
220 6S)e) 

Cross Reference.—As to provision mak- 
ing it unlawful for bank to handle draft 
connected with receipt of liquor, see § 
18-33. 


Cited in Southport v. Williams, 290 F. 
488 (1923). 


§ 53-64. Bank’s own stock, unlawful to loan on.—It shall be unlawful 
for any bank to make any loan secured by the pledge of its own shares of stock, 
nor shall any bank be the holder as pledgee, or as purchaser, of any portion of 
its capital stock unless such stock is purchased or pledged to it to prevent loss 
upon a debt previously contracted in good faith. Provided, that whenever any 
bank shall have shares of its own stock sold to, or pledged to it, for the purpose 
of preventing a loss upon a debt previously contracted, it shall dispose of all 
such shares of stock within a period of six months from the date such stock was 
sold or pledged to it and if not so disposed of, the same shall be charged to profit 
and loss and no longer carried as an asset of the bank. (1921, c. 4, s. 45; C. S., 
S220) ASZ/ C47 ase Oat 


Editor’s Note.—As to lien on stock 
under former law, see Boyd v. Redd, 120 
Neu CSS b ee Ouet oom (18 o mah mbanstmeN ats 
Bank v. Riggins, 124 N. C. 534, 32 S. E. 
801 (1899); In re Mills Co., 162 F. 42 
(1908). 

Taking Stock in Payment of Note.— 


46 


A payee bank may not cancel a note in 
consideration of shares of its stock de- 
livered to it by the maker of the note, it 
not appearing that he was insolvent, or 
that the transaction was necessary to pre- 
vent loss to the bank, and payment so 
made is not a valid defense in the hands. 
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of another bank to which the note had v. Whitehurst, 194 N. C. 305, 139 S. E. 
been indorsed before maturity by the 598 (1927). 
payee bank as collateral security. White 


§ 53-65. Deposits payable on demand.—Any bank may receive deposits 
of funds subject to withdrawals or to be paid upon the checks of the depositor. 
All deposits in such banks shall be payable on demand, without notice, except 
when the contract of deposit shall otherwise provide. (1921, c. 4, s. 46; C. S., s. 
220( 11). ) 

Cross Reference.— As to definition of 
“demand deposits,” see § 53-1. 


§ 53-66. Savings depositsi—Any bank conducting a savings depart- 
ment may receive deposits on such terms as are authorized by its board of di- 
rectors and agreed to by its depositors. The board of directors shall prescribe 
the terms upon which such deposits shall be received and paid out, and a pass- 
book or other evidence of deposit shall be issued to each depositor containing 
the rules and regulations adopted by the board of directors governing such de- 
posits. By accepting such book or such other evidence of deposit the depositor 
assents and agrees to the rules and regulations therein contained. (1921, c. 4, 
BACs SancM 220 (v) el9d9¢c. 2701) 

Editor’s Note—See 9 N. C. Law Rev. The 1959 amendment rewrote the sec- 
13, ond sentence. 


§ 53-67. Boards of directors, banks controlled by.— The corporate 
powers, business, and property of banks doing business under this chapter shall 
be exercised, conducted, and controlled by its board of directors, which shall 
meet at least quarterly. Such board shall consist of not less than five directors, 
to be chosen by the stockholders, and shall hold office for one year, and until 
their successors are elected and qualified. The annual meeting of stockholders for 
the election of directors shall be held during the month of January of each year. 
MIS2 Tews N48: Ce sats220 (ws 1925; e081 70. ) 

Editor’s Note.—The last sentence of this 
section was added by the 1925 amendment. 


§ 53-68. Statements showing deposits of State and State officials. 
—All banks in which any money is on deposit by the State of North Carolina 
or any of the officials thereof shall, in their published statements as by law re- 
quired, show the amount of money on deposit in such bank to the credit of the 
State or of any official thereof; and no officials of the State shall deposit money 
in any bank which shall refuse to comply with the provisions of this section. 
ee sal eset lit Gti Sance 20 (X)s) 

Cross Reference.— As to deposit of 
State funds, see § 147-77 et seq. 


§ 53-69: Repealed by Session Laws 1945, c. 635. 


§ 53-70. Fees on remittances covering checks.—For the purpose of 
providing for the solvency, protection, and safety of the banking institutions 
and trust companies chartered by this State and having their principal offices in 
this State, it shall be lawful for all banks and trust companies in this State to 
charge a fee, not in excess of one-eighth of one per cent, on remittances cover- 
ing checks, the minimum fee on any remittance therefor to be ten cents. (1921, 
mec, gems Goes. 220(Z).) 

Cross Reference.—As to checks ex- covering checks, and where checks, etc., 
empted from section, see § 53-73. are sent to a bank in the same town with 
Transaction Not within Statute.—The the bank on which they are drawn, for 
exchange or collection charges authorized which either money or bank entries are 
by this section apply only to “remittances” required, such transactions do not fall 
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within the meaning of the term “remit- 
tances” which will entitle the bank on 
which they are drawn to the exchange 
charges specified in the statute. First 
Nat. Bank v. Peoples Bank, 194 N. C, 
720, 140 S. E. 705 (1927). 

Enforcement of Payment.—A bank may 
‘maintain its action against another bank to 
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enforce by mandatory injunction its pay- 
ment of the exchange charges drawn 
through the one on the other, allowed by 
the statute and the fact that the plaintiff is 
a national and the defendant a state bank, 
does not vary this principle, and § 53-74 
does not apply. First Nat. Bank v. Peoples 
Bank, 194 N. C. 720, 140 S. E. 705 (1927). 


§ 53-71. Checks payable in exchange.—In order to prevent accumula- 
tion of unnecessary amounts of currency in the vaults of the banks and trust 
companies chartered by this State, all checks drawn on said banks and trust 
companies shall, unless specified on the face thereof to the contrary by the 
maker or makers thereof, be payable at the option of the drawee bank, in ex- 
‘change drawn on the reserve deposits of said drawee bank when any such check 
is presented by or through any federal reserve bank, post office, or express com- 
pany, or any respective “agents thereot. ©( 192 )iac: 20, s.°25°C.)"S SeSR220(aa ey 


Cross Reference.—As to checks exempt 
from section, see § 53-73. 

Editor’s Note.—For discussion of sec- 
tion, see 1 N. C. Law Rev. 133% 2 N.C. 
Law Rev. 36; 8 N. C. Law Rev. 55. 

Purpose and Effect of Statute—This 
section was enacted to relieve banks and 
trust companies, chartered by this State, 
‘of embarrassments growing out of the 
policy theretofore pursued by the federal 
reserve bank with respect to the collection 
of checks drawn on said banks and trust 
companies. It does not deal with or pur- 
port to deal with the rights or liabilities of 
depositors who in the transaction of their 
business draw checks on their deposits 
with said banks and trust companies. The 
‘purpose of the section and its only effect 
is to confer upon such banks and trust 
companies the right, in certain instances, 
to pay checks drawn on them in a medium 
other than money, and to deprive the 
payee or holder of such checks of the right 
‘to demand payment in money. Morris v. 
Cleve, 197 N. C. 2537 148° S, B, 253 (4929), 

The effect of this section is as though 
the provision of the law is written into the 
face of the check; and consequently where 
the maker or drawer does not specify cash 
payment, he agrees, as does the payee in 
accepting it, that if presented by or 
through a federal reserve bank, express 
company, etc., the check shall be payable 
by an exchange draft drawn by the payee 
bank on its reserved deposits. Farmers’, 
etc., Bank v. Federal Reserve Bank, 262 
Us S649 mesoscCt.1'651, 6%) Lo da 115% 
(1923); Cleve v. Craven Chemical Co., 18 
F, (2d) 711 (1927). 

Constitutionality. — This section does 
not violate the Constitution of the United 
States. Farmers’, etc., Bank v. Federal Re- 
serve Bank, 262 U. S. 649,-43 S. Ct. 651, 
‘67 L. Ed. 1157 (1923), overruling 183 N. 
‘C, 546, 112 S. E. 252 (1922); Federal Land 
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Bank v. Barrow, 189 N. C. 303, 127 S. E. 
3 (1925). 

Construed  Strictly—This section 
should be construed strictly. Morris v. 
Cleve, 197 N. C. 253, 148 S.. E. 253 (1929); 

Federal reserve banks cannot require 
payment in any other medium than the ex- 
change. Federal Land Bank v. Barrow, 
189 N. Cs03S127eS. aes (loess 

This section does not change the gen- 
eral rule that when a depositor draws his 
check on a bank or trust company char- 
tered by this State, such check is payable 
in money, or at the option of the holder, 
in a medium other than money—such pay- 
ment being at the risk of the holder. Mor- 
ris v. Cleve, 197 N. Gi-253, 148° Sees 
(1929). 

Certificates of Deposit.— This section 
has no application to certificates of depos- 
it. Citizens Nat. Bank v. Fidelity, etc., Co., 
86 F. (2d) 4 (1936). 

Requiring Payment in Money. — Under 
this section the drawer has the right to 
specify on the face of the check that pay- 
ment shall be made in money, and in such 
case the drawee bank or trust company 
must pay in money, in any event. Morris 
vy. Cleve, 197 <Nv Col 25814480500 ees 
(1929). 

Payment in money may be required if 
the check is presented for payment, in 
person, or by an agent for collection other 
than as prescribed by this section. Morris 
vy. Cleve, 197 N. C. 253) 148) Sie Beas 
(1929). 

Liability Where Exchange Unpaid.—lIt 
will not be held under this section, that a 
drawee bank can charge checks drawn on 
it by its customers to the accounts of such 
customers, remit in drafts or exchange to 
the forwarding bank, and thereby be re- 
leased, notwithstanding that said drafts or 
exchange are, for valid and lawful reasons, 
not paid. Where a check drawn on a bank 
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or trust company chartered by this State 
is presented to the drawee bank, “by or 
through any federal reserve bank, post of- 
fice or express company or any respective 
agent thereof,’ and such bank or trust 
company, in the exercise of the option 
conferred by said statute, sends to the for- 
warding bank its draft on its reserve de- 
posits in payment of such check, it will 
not be discharged of liability for the col- 
lection of its depositor’s check until such 
draft on its reserve deposit has been paid. 
Graham vy. Proctorville Warehouse, 189 
PeaG. 33, 127 jo Hwe540) (1925), 

Where the payee of a check deposits it 
in a bank for collection and does not 
thereon indicate that the collecting bank is 
to require payment in money, he author- 
izes the collecting bank to collect in due 
course of mail and comes within the pro- 
visions of this section and § 53-57 as be- 
ing a check presented by or through a 
“post office,” and the collecting bank is 
not liable for accepting the check of the 
drawee bank on another bank, resulting 
ultimately in nonpayment, and the payee 
must suffer the loss thereon. Braswell v. 
Citizens Nat. Bank, 197 N. C. 229, 148 S. 
E. 236 (1929). 

Where a bank receives a check in pay- 
ment of a note and elects to put it in the 
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hands of a federal reserve bank for collec- 
tion, which bank accepts the check of the 
drawee bank on another bank in payment, 
when the check would have been paid in 
course of collection had cash been de- 
manded, the drawer and endorsers on the 
original check are relieved of liability 
thereon, and may not be held if the check 
of the drawee bank was not paid because 
of its later insolvency; and this result is 
not affected by this section since the 
payee bank has the option of presenting 
the check for payment through the federal 
reserve bank or not. Morris v. Cleve, 197 
N. C. 253, 148 S. E. 253 (1929), criticizing 
Cleve v. Craven Chemical Co., 18 F. (2d) 
711 (1927). 

Charging Check to Drawer’s Account 
as Payment.—When the drawee bank has 
to the credit of the drawer funds suff- 
cient and available for the payment of 
his check, and accepts and charges the 
check to the drawer’s account, the check 
is paid, and the drawer is discharged from 
liability, not only on the check, but also 
for the debt in payment of which the 
check was drawn. Morris v. Cleve, 197 
Na C259 148 So) B2580(1929) eiciting 
Dewey Bros. v. Margolis, 195 N. C. 307, 
142 S. E. 22 (1928); Quarles v. Taylor & 
Con9195 N.C. 313, 142° 5" EH. 256(1923)- 


§ 53-72. Notation on checks forbidden.—It shall be unlawful for any 


person, or persons, other than the maker thereof to make, by rubber stamp or 
otherwise, any notation on any check drawn on any bank or trust company 
chartered in this State, the effect of which notation shall change or affect any 
condition or provision thereof, as created by §§ 53-70 through 53-74. Any per- 
son or persons violating this section shall be guilty of a misdemeanor, and upon 
conviction shall pay a fine of not more than two hundred dollars ($200), or be 
imprisoned not more than thirty days. (1921, c. 20, s. 3; C. S., s. 220(bb).) 


§ 53-73. Checks exempted.—All checks drawn on the banks and trust 
companies in this State in payment of obligations due the State of North Caro- 
lina or the federal government shall be exempt from the provisions of §$ 53-70 


and 53-71. (1921, c. 20, s. 4; C. S., s. 220(cc).) 


§ 53-74. No protest on checks refused for nonpayment of exchange 
charges; no action on refusal to pay checks. — No officer in this State 
shall protest for nonpayment any check or checks drawn on any bank or trust 
company chartered by this State when payment is refused by the drawee bank 
solely on account of failure or refusal of the holder or owner thereof to pay ex- 
change charges authorized in §§ 53-70 through 53-74; and there shall be no right 
of action, either in law or equity, against any bank or trust company chartered 
by this State, for refusal to pay any such check when such action is based alone 
on the ground of refusal to pay exchange or collection charges authorized in §§ 


53-70 through 53-74. (1921, c. 20, s. 5; C. S., s. 220(dd).) 


Cross Reference.—See note to § 53-70. 


§ 53-75. Statement of account from bank to depositor deemed final 
adjustment if not objected to within five years.—When a statement of ac- 
count has been rendered by a bank to a depositor accompanied by vouchers, if 
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any, which are the basis for debit entries in such account, or the depositor’s pass- 
book has been written up by the bank showing the condition of the depositor’s 
account and delivered to such depositor with like accompaniment of vouchers, 
if any, such account shall, after the period of five years from the date of its rendi- 
tion in the event no objection thereto has been theretofore made by the depositor, 
be deemed finally adjusted and settled and its correctness conclusively pre- 
sumed and such depositor shall thereafter be barred from questioning the incor- 
rectness of such account for any cause. (1929, c. 188, s. 1.) 


§ 58-76. Depositor not relieved from exercising diligence as to 
errors.—Nothing in the preceding section shall be construed to relieve the de- 
positor from the duty now imposed by law of exercising due diligence in the 
examination of such account and vouchers, if any, when rendered by the bank 
and of immediate notification to the bank upon discovery of any error therein, 
nor from the legal consequences of neglect of such duty; nor to prevent the ap- 
plication of § 53-52 to cases governed thereby. (1929, c. 188, s. 2.) 


§ 53-77. Governor empowered to proclaim banking holidays.—The 
Governor is hereby authorized and empowered, by and with the advice and con- 
sent of the Council of State, to name and set apart such day or days, as he may 
from time to time designate, as banking holidays. During such period of holi- 
days, all the ordinary and usual operations and business of all banking corpora- 
tions, State or national, in this State shall be suspended, and during such period 
no banking corporation shall pay out or receive deposits, make loans or dis- 
counts, transfer credits, or transact any other banking business whatsoever: 
Provided, however, that during any such holiday, including the holiday validated 
in this section, the Commissioner of Banks, with the approval of the Governor, 
may permit any or all such banking institutions to perform any or all of the 
usual banking functions. 


The banking holiday heretofore proclaimed by the Governor of this State for 
Monday, Tuesday and Wednesday, March sixth, seventh and eighth, one thou- 
sand nine hundred and thirty-three, is hereby approved and validated, and the 
said days are hereby declared to be banking holidays in the State of North Caro- 
lina (G93 33 cmlZ0 ess wis. 2.) 


Editor’s Note—For discussion of sec- Cited in Hood yv. Clark, 211 NOC) 693; 
tion, see 11 N. C. Law Rev. 195. 1917S) Be 72s 193%). 


§ 58-77.1. Saturday closing of banks.—(a) Any bank as defined by 
G. S. 53-1 or G. S. 53-136, including national banking associations and federal 
reserve banks, or any branch or office of any of the foregoing, located in any 
city or town of this State having a population according to the latest United 
States census now or hereafter of more than seventy thousand may remain 
closed on any one or more or all Saturdays, as the board of directors of such 
banks may from time to time determine. 

(b) Any bank electing to close on Saturday under the provisions of this sec- 
tion shall comply with the following provisions: 

(1) On each Friday except when a legal holiday falls on Friday such bank 
shall remain open a minimum of seven hours, three of which will be 
atten iLeemnnw iL. 

(2) Remain open on each of the following State holidays: Lee-Jackson Day, 
Halifax Day, Confederate Memorial Day, Mecklenburg Declaration 
of Independence, Memorial Day, and Election Day. 

(c) Any Saturday on which a bank or branch or office thereof shall remain 
closed as herein permitted shall, as to such closed bank or branch or office con- 
stitute a legal holiday and any act authorized, required, or permitted to be per- 
formed at, by or with respect to any such bank or branch or office on a Saturday 
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when it is closed may be performed on the next succeeding business day and no 
liability or loss of rights of any kind shall result from such delay. 

All the provisions of this section shall apply to any city or town of this State 
having a population now or hereafter of more than sixty-five thousand and hav- 
ing as many as five thousand persons employed by governmental units. 

All of the provisions of subsections (a), (b), and (c) of this section shall ap- 
ply to each city of this State now or hereafter having a population, according to 
the latest United States census, of thirty-nine thousand people or more, located 
in any county having two or more such cities therein. Any bank located in any 
such city which closes its offices located in the city on Saturday may also close 
any of its offices located outside the city but in the same county. (1953, c. 965; 
fence, 0404, 12203 91957, 5 67.350, oy Li Gah Oo /er el 959.) C156. ) 


Editor’s Note——The first 1955 amend- 
ment added the next to last paragraph, 
and the second 1955 amendment added the 
last paragraph. 

The first 1957 amendment substituted 
“eighty-five” for “one hundred thirty” in 
line five of subsection (a), and deleted 


or repealing G. S. 53-77.2 or any portion 
thereof. 

The second 1957 amendment deleted 
from subsection (b) the former provision 
requiring each bank having a vault or 
night depository safe to open same for 
one hour each Saturday morning. 


The 1959 amendment substituted 
“seventy” for “eighty-five” in line five of 
subsection (a). 


“Easter Monday” from the list of holi- 
days in subdivision (2) of subsection (b). 
Section 2 of the amendatory act provides 
that it shall not be construed as amending 


§ 53-77.2. Additional provision for operation of banks on five-day 
week basis.—(a) Whenever requested by all of the commercial banks operat- 
ing in any city or town the Commissioner of Banks shall, after ten days notice 
published in a newspaper of general circulation in such city or town, hold a hear- 
ing in a local community where the bank or banks are located to determine 
whether all of the commercial banks in such city or town shall be permitted to 
operate on a five-day week basis. 

(b) The request of commercial banks desiring permission so to operate shall 
specify which day of the week they shall be closed and the notice published shall 
also specify the day of the week upon which the commercial banks shall be closed. 

(c) At the hearing the Commissioner shall hear all evidence offered and if he 
shall find that the best interests of the commercial banks and the public will be 
served by a five-day week for commercial banks, he shall enter an order directing 
that all commercial banks in such city or town shall be closed upon the day of 
the week specified in the original request. 

(d) All commercial banks operating on a five-day week under the provisions 
of this article shall comply with the following provisions: 

(1) On one day of the week such banks shall remain open for not less than 
seven hours, three of which shall be after 3:00 P. M. 

(2) Remain open on each of the following State holidays: Lee-Jackson 
Day, Halifax Day, Confederate Memorial Day, Mecklenburg Dec- 
laration of Independence Day, Memorial Day and Election Day, un- 
less such holiday falls on the day on which said banks are otherwise 
closed under the provisions of this section. 

(e) Any day on which a bank or branch or office thereof shall remain closed 
as herein permitted, shall, as to such closed bank or branch or office constitute 
a legal holiday, and any act authorized, required, or permitted to be performed 
at, by or with respect to any such bank or branch or office on a day when it is 
closed may be performed on the next succeeding business day and no liability 
or loss of rights of any kind shall result from such delay. 

(f) In the case of any commercial bank the principal office of which is not 
located in an incorporated city or town such bank acting alone shall have the 
right to petition the Commissioner of Banks for permission to operate on a 
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five-day week basis and may be authorized to so operate under the same terms 
and conditions as specified in subsections (a)-(e) above. 

(g) This section shall not replace or be in lieu of the provisions of G. S. 53- 
77.1 but shall constitute an additional provision relating to the operation of 
banks on a five-day week basis. (1957, c. 358.) 


ARTICLE 7. 
Officers and Directors. 


§ 53-78. Appointment of executive and loan committees by direc- 
tors.—The board of directors shall appoint an executive committee or commit- 
tees, each of which shall be composed of at least three of its members with such 
duties and powers as are defined by the regulations or bylaws, who shall serve 
until their successors are appointed. Such executive committee or committees 
shall meet as often as the board of directors may require, which shall not be 
less frequently than once each month, and approve or disapprove all loans and 
investments. All loans and investments shall be made under such rules and reg- 
ulations as the board of directors may prescribe. 


The board of directors may appoint, in addition to the executive committee or 
committees, a general loan committee, the membership of which shall include at 
least three directors and such officers of the bank as may be appointed, with such 
duties and powers with respect to making loans and investments as are defined 
in the bylaws or by resolution of the board of directors, the members of such 
general loan committee to serve until their successors are appointed. Such gen- 
eral loan committee, if appointed, shall meet as often as the bylaws or resolution 
of the board of directors may require, which shall be not less frequently than 
once each month, and approve or disapprove all such loans and investments as 
may be required by the bylaws or by resolution of the board of directors to be 
submitted to the general loan committee. The board of directors of any bank, 
which has branches, may appoint, in addition to a general loan committee, a 
loan committee for the parent bank and for any branch, each of which com- 
mittees shall include at least three members who are officers or members of the 
board of managers for such parent bank or branch, with such duties and powers 
with respect to approving or disapproving loans and investments as may be de- 
fined in the bylaws or by resolution of the board of directors, and under such 
rules and regulations as the board of directors may prescribe. Such loans and 
investments as are authorized or approved by a general loan committee or either 
of the other loan committees hereinabove provided for may, but need not, be 
approved or disapproved by the executive committee or committees. All loans 
and investments made, however, shall be authorized or approved by either the 
executive committee or committees, a general loan committee, or one of the other 
loan committees herein provided for. (1921, c. 4, s. 49; C. S., s. 221(a); 1951, 
eLO/ersre le) 

Editor’s Note.— The 1951 amendment 
added the second paragraph. 


§ 53-79. Minutes of meetings of directors and executive and loan 
committees.—Minutes shall be kept of all meetings of the board of directors, 
executive committee or committees, and of the loan committee or committees, if 
appointed, and the same shall be recorded in a book or books which shall be kept 
for that purpose; which book or books shall be kept on file in the bank. Such 
minutes shall show a record of the action taken by the board of directors, the 
executive committee or committees and the loan committee or committees on all 
loans, discounts, and investments made, authorized or approved, and such fur- 
ther action as the board of directors and the executive committee or commit- 
tees shall take concerning the conduct, management and welfare of the bank. 
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The minutes of the executive committee and all committees authorizing or ap- 
proving loans and investments, showing the actions taken by such committees 
since the last meeting of the board of directors, shall be submitted to the board 


Or directors at éach meeting, of the board. (1921, c..4, s. 50; 'C. S., s. 221(b); 


1951, c. 167, s. 2.) 


Editor’s Note.— The 1951 amendment 
made this section applicable to loan com- 
mittees. 

Effect of Not Writing Minutes. — The 
plaintiffs cannot be deprived of their right 
by reason of failure of the proper officer 
to actually make a written minute or rec- 


that they may be proved by parol testi- 
mony where they are not so recorded. 
Bailey v. Hassell) 1845N. ©) 450, 115 S: 
E. 166 (1922). And this notwithstanding 
this section, there being no objection ap- 
pearing in the record to the testimony of 
the plaintiff and other witnesses as to 


ord of the proceedings for the reason that 
proceedings of a corporate meeting of 
stockholders or directors are facts, and 


what transpired among the _ directors 
about this transaction. Everett v. Staton, 
L9ZaNY Crete 718478, By 4929(1926). 


§ 53-80. Directors, qualifications of.—Every director of a bank doing 
business under this chapter shall be the owner and holder of shares of stock in 
the bank having a par value of not less than five hundred dollars, provided such 
bank shall have a capital stock of more than fifteen thousand dollars, and not less 
than two hundred dollars if such bank shall have a capital stock of fifteen thou- 
sand dollars or less. And every such director shall hold such shares in his own 
name unpledged and unencumbered in any way. The office of any director at 
any time violating any of the provisions of this section shall immediately be- 
come vacant, and the remaining directors shall declare his office vacant and 
proceed to fill such vacancy forthwith. Not less than three-fourths of the di- 
rectors of every bank doing business under this chapter shall be residents of the 
State of North Carolina: Provided, that as to banks doing business before Feb- 
ruary 18, 1921, the requirements as to amount of stock owned by a director shall 
not apply unless the Commissioner of Banks shall rule that such director is not 
Donamindesdischaroine msaduties..( 1971s C04) sn Ls AC, O.5.S. 22166). 1931500. 
243.8...) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 58-81. Directors shall take oath.—Every director shall, within thirty 
days after his election, take and subscribe, in duplicate, an oath that he will dili- 
gently and honestly perform his duties in such office; and that he is the owner in 
good faith of the shares of stock of the bank required to qualify him for such 
office, standing in his own name on its books, and one of such oaths shall forth- 
with be filed with the Commissioner of Banks, and the other shall be kept on file 
Gimene bank LO2tec: 4) s52CMSssm221 (d) R193) e2 243,.645:) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-82. Directors, tiability of. — Any director of any bank who shall 
knowingly violate, or who shall knowingly permit to be violated by any officers, 
agents, or employees of such bank, any of the provisions of this chapter shall be 
held personally and individually liable for all damages which the bank, its stock- 
holders or any other person shall have sustained in consequence of such violation. 
Any aggrieved stockholder in any bank in liquidation may prosecute an action 
for the enforcement of the provisions of this section. Only one such action may 
be brought. The procedure shall follow as nearly as may be that prescribed by 
§ 44-14, relative to suits on bonds of contractors with municipal corporations. 


197 te 495753 C288 s. 221) 341935, cx 464.) 


Cross References.—As to criminal lia- 
bility, see §§ 53-126 to 53-134. And see 
notes to §§ 53-48 and 53-111. 


Editor’s Note.— The 1935 amendment 
added the last three sentences. : 
Liability Where False Statement Mis- 


§ 53-83 


leads.—A false and misleading statement 
made by the directors by which one was 
led to make deposits gave a cause of ac- 
tion against the directors. It was also held 
that the directors are presumed to know 
the condition of the bank. Tate v. Bates, 
118 Ny €.:287,; 24 S.0E. 482, (1896). See 
also Townsend v. Williams, 117 N. C. 330, 
23 S. E. 461 (1895); Solomon v. Bates, 
118 N. C. 311, 24 S. E. 478 (1896); Hous- 
ton. Vv. iv Lhormtony 1225N9G. o65ee0 eo. 7, 


(ise ash 


§ 53-86 


BANKS 


for damages against the directors for false 
statements as to the bank’s solvency, made 
to private persons and in the bank’s report 
to the Commission, is solely maintainable 
by the receiver of the bank unless the pri- 
vate person can show an injury peculiar 
to him as distinguished from the loss 
among the creditors generally. Douglass 
v. Dawson, 190 N. C, 458, 130 S? BRasies 
(1925). 

Cited in State v. Cooper, 190 N. C. 528, 


827 (1898). 130 S$. Ei 180° (1925), 


Who May Prosecute Action.—An action 


§ 53-83. Directors, examining committee of.—A committee of at least 
three directors or stockholders shall be appointed annually to examine, or to 
superintend the examination of the assets and the liabilities of the bank, and to 
report to the board of directors the result of such examination. The committee, 
with the approval of the board of directors, may provide for such examinations 
by a certified public accountant or clearinghouse examiner in any city where 
such examination is provided for by the rules of such clearinghouse association. 
A copy of such report of examination, which is herein required to be made, 
attested, and verified under oath by the signature of at least three members of 
such committee, shall forthwith be filed with the Commissioner of Banks. (1921, 
Ch Sue eS eat De tloole. Cc, 243,:5,) 5.) 

Editor’s Note.— The 1931 amendment 


substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-84. Depositaries, designated by directors.—By resolution of 
the board of directors, other banks organized under the laws of this State, or of 
another state, or of the National Banking Act of the United States, shall be 
designated as depositaries or reserve banks in which a part of such bank’s re- 
serve shall be deposited, subject to payment on demand. A copy of such resolu- 
tion shall, upon its adoption, be forthwith certified to the Commissioner of Banks 
and the depositary so designated shall be subject to the approval of the Commis- 
sioner of Banks. For causes which he may deem adequate, the Commissioner 
of Banks shall have authority at any time to withdraw such approval. (1921, 
Cid is 5b eC eos Na) GML OSL. MeN 243,65)152) 

Local Modification. — Guilford; Nash, Editor’s Note.— The 1931 amendment 
Town of Spring Hope: 1933, c. 568; Hali- substituted “Commissioner of Banks” for 
fax, Town of Hobgood; Haywood; Nash, ‘Corporation Commission.” 

Town of Bailey: 1935, c. 95. Cited in State v. Cooper, 190 N. C. 528, 

Cross Reference.— As to the amount, 130 S. E. 180 (1925). 
etc., of the reserve, see § 53-50. 


53-85. Stockholders’ book. — The directors shall provide a book in 
which shall be kept the name and resident address of each stockholder, the num- 
ber of shares held by each, the time when such person became a stockholder, to- 
gether with all transfer of stock, stating the time when made, the number of 
shares and by whom transferred, which book shall be subject to the inspection 
of the directors, officers, and stockholders of the bank at all times during the 
usual hours for the transaction of business. (1921, c. 4, s. 56; C. S., s. 221(h).) 


§ 53-86. Directors, officers, etc., accepting fees, etc.—No gift, fee, 
commission, or brokerage charge shall be received, directly or indirectly, by 
any officer, director, or employee of any bank doing business under this chapter, 
on account of any transaction to which the bank is a party. Any officer, director, 
employee, or agent who shall violate the provisions of this section shall be guilty 
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of a misdemeanor, and shall be and thereafter remain ineligible as an officer, di- 

rector, or employee of any bank doing business under this chapter. Nothing in 

this section shall be construed to prevent the payment of necessary and proper 

attorney’s fees to any licensed attorney for professional services rendered, and 

nothing in this section shall be construed to apply to commissions on insurance 

and surety bond premiums. (1921, c. 4, s. 57; C. S., s. 221(i) ; 1947, c. 695.) 
Editor’s Note.— The 1947 amendment 

added the words following the comma in 

the last sentence. 


§ 53-87. Dividends, directors may declare. — The board of directors 
of any bank may declare a dividend of so much of its undivided profits as they 
may deem expedient, subject to the requirements hereinafter provided. When 
the surplus of any bank having a capital stock of fifteen thousand dollars or 
more is less than fifty per cent of its paid-in capital stock, such bank shall not 
declare any dividend until it has transferred from undivided profits to surplus 
twenty-five per cent of said undivided profits, or any lesser percentage that may 
be required to restore the surplus to an amount equal to fifty per cent of the 
paid-in capital stock. When the surplus of any bank having a capital stock of 
less than fifteen thousand dollars is less than one hundred per cent of its paid-in 
capital stock, such bank shall not declare any dividend until it has transferred 
from undivided profits to surplus fifty per cent of said undivided profits, or any 
lesser percentage that may be required to restore the surplus to an amount equal 
to one hundred per cent of the paid-in capital stock. In order to ascertain the 
undivided profits from which such dividend may be made, there shall be charged 
and deducted from the actual profits: 

(1) All ordinary and extraordinary expenses, paid or incurred, in managing 
the affairs and transacting the business of the bank; 

(2) Interest paid or then due on debts which it owes; 

(3) All taxes due; 

(4) All overdrafts which have been standing on the books of the bank for a 
period of sixty days or longer; 

(5) All losses sustained by the bank. In computing the losses, there shall 
be included debts owing the bank which have become due and are not 
in process of collection, and on which interest for one year or more 
is due and unpaid, unless said debts are well secured; and debts re- 
duced to final judgments which have been unsatisfied for more than 
one year and on which no interest has been paid for a period of one 
year, unless said judgments are well secured. 

(6) All investments carried on its books, which are prohibited under the 
provisions of this chapter, or rules and regulations made by the Com- 
missioner of Banks, pursuant to the powers conferred under this 
PHApteE i LOZI CLs, co OM Met hen acl) alos Cu4/urs, 05,1931, 
C4 sha) 

Editor’s Note.— The 1927 amendment amendment substituted “Commissioner of 
added subdivision (6), and the 1931 Banks” for “Corporation Commission.” 


§ 53-88. Surplus, shall not be used for.— The surplus of any bank 
doing business under this chapter shall not be used for the purpose of paying 
expenses or losses until the credit to undivided profits has been exhausted. But 
any portion of such surplus may be converted into capital stock and distributed 
as a stock dividend, provided that such surplus shall not thereby be reduced be- 
low fifty per cent of the paid-in capital of such bank, having a paid-in capital of 
fifteen thousand dollars or more. When the surplus of any bank having a capital 
stock of less than fifteen thousand dollars shall reach an amount equal to one 
hundred per cent of its paid-in capital, the board of directors of such bank shall 
declare a dividend of fifty per cent of said surplus and distribute the same as a 
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stock dividend: Provided, that where the distribution of such a stock dividend 
would increase the capital stock of any bank to an amount greater than fifteen 
thousand dollars, the board of directors of such bank may, in its discretion, de- 
clare a stock dividend of only so much of said surplus as will be necessary to 
increase the stock of the said bank to fifteen thousand dollars. (1921, c. 4, s. 
DOs CRSersacan (ks) 
Cross Reference——As to definition of 
“surplus,” see § 53-1, 


§ 53-89. Overdrafts, payment by officer, etc.—Any officer (other 
than a director), or employee of a bank, who shall permit any customer or other 
person to overdraw his account, or who shall pay any check or draft, the paying 
of which shall overdraw any account, unless the same shall be authorized by the 
board of directors or by a committee of such board authorized to act, shall be 
personally and individually liable to such bank for the amounts of such over- 
drattco( 192 eer wsebO CoS... 22 1(1)2) 


§ 53-90. Officers and employees shall give bond.—The active officers 
and employees of any bank before entering upon their duties shall give bond 
to the bank in a bonding company authorized to do business in North Carolina, 
in the amount required by the directors and upon such form as may be approved 
by the Commissioner of Banks, the premium for same to be paid by the bank. 
The Commissioner of Banks or directors of such bank may require an increase 
of the amount of such bond whenever they may deem it necessary. If injured 
by the breach of any bond given hereunder, the bank so injured may put the 
same in suit and recover such damages as it may have sustained. (1921, c. 4, 
S.Oh; Hx, sess, 1921, c. 18: C. S., s) 221(m) +1927, «14745. 1197s 
Selo Gee ses eo.) 


Editor’s Note.— The 1929 amendment 
rewrote the section as changed by the 
1927 amendment, and the 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 

Statute Enters into and Forms Part of 
Bond.—The provision of this section re- 
quiring officers and employees of a bank 
to give bond in an amount required by the 
directors and upon such form as may be 
approved by the Commissioner of Banks, 
is the only statutory provision which be- 
comes a part of the bond. Hartford Acci., 
etc. COs1v. Hood, 220uN 4 C1706, 40.S!) EB. 
(2d) 198 (1946). See Hood v. Simpson, 
206 N. Cy 748, 1755S. E. 193 (1934). 

Effect of Renewal of Bond. — When a 
bond, which guarantees the fidelity of a 
bank cashier and guarantees the bank 
against loss by reason of embezzlement, 
etc., of said cashier, is executed for an in- 
definite term and thereafter is kept in 
force by the payment of annual premiums, 


for each year the officer was re-elected, 
then each and every renewal thereof is a 
separate and distinct bond or independ- 
ent contract. Hood v. Simpson, 206 N. C. 
748, 175 S. E. 193 (1934). 

Where a bond guaranteeing the pay- 
ment of any loss sustained through the 
dishonesty of a bank official, while “in 
the continuous employment of a bank” 
after a specified date, is kept in force for 
a period of years by the payment of the 
stipulated annual premium, recovery on 
the bond is limited to the maximum lia- 
bility therein stipulated for losses occur- 
ring during the life of the bond, and the 
contention that the surety is liable for de- 
falcations to the amount of the penal sum 
of the bond for each of the years during 
which the bond is kept in force, is unten- 
able. Hartford Acci., etc., Co. v. Hood, 
226 N. C. 706, 40 S. E. (2d) 198 (1946), 
distinguishing Hood v. Simpson, 206 N. 
Ce F485 175 1 S19 aos 4 


§ 53-91. Officers and employees may borrow, when.—No officer or 


employee of a bank, nor a firm or partnership of which such officer or employee 
is a member, nor a corporation in which such officer or employee owns a con- 
trolling interest, shall borrow any amount whatever from the bank of which he 
is an officer or employee, except upon good collateral or other ample security 
or endorsement; and no such loan shall be made until the same has been ap- 
proved by a majority of the board of directors and a resolution, duly entered 
upon the minutes of the board of directors and signed by them, showing the 
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amount of the loan, the directors approving the same and a brief description of 
the security upon which said loan is made; and a certified copy of such resolu- 
tion shall be attached to the instrument evidencing the indebtedness: Provided, 
however, this section shall not apply to directors who are neither officers nor 
employees Othe bank, (192s Ol Crow smezh(n hs L9Zbe: 119 s.2e 
Oct A7, Si1Z.) 

Editor’s Note.— The 1925 amendment the 1927 amendment added the proviso at 
broadened the scope of this section, and the end. 


ARTICLE 8. 
Commissioner of Banks and Banking Department. 


§ 53-92. Appointment of Commissioner of Banks; State Banking 
Commission.—On or before April first, one thousand nine hundred and thirty- 
one, after the ratification of this section, and quadrennially thereafter, the Gov- 
ernor, with the advice and consent of the Senate, shall appoint a Commissioner 
of Banks who shall hold his office for a term of four years or until his successor 
has been appointed and has qualified, subject, however, to the provisions herein 
made as to his removal. The Commissioner of Banks shall, before entering up- 
on the discharge of his duties, enter into bond with some surety company au- 
thorized to do business in the State of North Carolina, in the sum of not less 
than fifty thousand dollars, conditioned upon the faithful and honest discharge 
of all duties and obligations imposed by statute upon him. 

The State Banking Commission, which has heretofore been created, shall 
hereafter consist of the State Treasurer and the Attorney General, who shall 
serve as ex officio members thereof, and nine members who shall be appointed by 
the Governor. Five members of the said Commission shall be practical bankers 
and the remainder of the membership of said Commission shall be selected so 
as to fairly represent the industrial, manufacturing, business and farming in- 
terests of the State. The terms of office of the two additional members who are 
now to be appointed shall expire on the first day of April, 1957, and thereafter 
their successors shall be appointed by the Governor for terms of four years each 
and shall serve until their successors are appointed and qualified. Successors to 
members whose terms expired on the first of April, 1953, shall be filled by the 
Governor for the unexpired portion of the four-year terms which began on said 
date. Members of the Commission whose present terms expire on the first day 
of April, 1955, shall continue in office until the expiration of their respective 
terms and until their successors are appointed and qualified. As the terms of 
office of the appointive members of the Commission expire, their successors 
shall be appointed by the Governor for terms of four years each. Any vacancy 
occurring in the membership of the Commission shall be filled by the Governor 
for the unexpired term. The appointive members of said commission shall be 
filled by the Governor for the unexpired term. The appointive members of said 
Commission shall receive as compensation for their services the same per diem 
and expenses as is paid to the members of the Advisory Budget Commission, 
which compensation shall be paid from the fees collected from the examination 
of banks as provided by law. 

The Banking Commission shall meet at such time or times, and not less than 
once every three months, as the Commission shall, by resolution, prescribe, and 
the Commission may be convened in special session at the call of the Governor, 
or upon the request of the Commissioner of Banks. The State Treasurer shall 
be chairman of the said Commission. 

No member of said Commission shall act in any matter affecting any bank 
in which he is financially interested, or with which he is in any manner con- 
nected. No member of said Commission shall divulge or make use of any infor- 
mation coming into his possession as a result of his service on such Commis- 
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sion, and shall not give out any information with reference to any facts coming 
into his possession by reason of his services on such Commission in connection 
with the condition of any state banking institution, unless such information shall 
be required of him at any hearing at which he is duly subpoenaed, or when re- 
quired by order of a court of competent jurisdiction. 

The Commissioner of Banks shall act as the executive officer of the Banking 
Commission, but the Commission shall provide, by rules and regulations, for 
hearings before the Commission upon any matter or thing which may arise in 
connection with the banking laws of this State upon the request of any person 
interested therein, and review any action taken or done by the Commissioner of 
Banks. 

The Banking Commission is hereby vested with full power and authority to 
supervise, direct and review the exercise by the Commissioner of Banks of all 
powers, duties, and functions now vested in or exercised by the Commissioner 
of Banks under the banking laws of this State; any party to a proceeding be- 
fore the Banking Commission may, within twenty days after final order of said 
Commission and by written notice to the Commissioner of Banks, appeal to the 
Superior Court of Wake County for a final determination of any question of 
law which may be involved. The cause shall be entitled “State of North Caro- 
lina on Relation of the Banking Commission against (here insert name of ap- 
pellant)”. It shall be placed on the civil issue docket of such court and shall 
have precedence over other civil actions. In event of an appeal the Commissioner 
shall certify the record to the clerk of Superior Court of Wake County within 
fifteen days thereafter. (1931, c. 243; s. 1; 1935, c» 2665, 1939 .cu9ljicm lea, 
Cho / 291 055, ne Z00jaSS.4, 0.) 


Editor’s Note.—All of the section be- 
ginning with the second paragraph, except 
as otherwise noted, was inserted by the 
1939 amendment in lieu of provisions re- 
lating to the former advisory banking 
commission. And the 1949 amendment re- 
wrote the second paragraph. The 1953 
amendment also rewrote the second para- 
graph, and added that part of the last 
paragraph which follows the semi-colon 
in the first sentence. 

Commissioner Succeeds to Judicial Pow- 
ers of Corporation Commission.—Had the 
banking department been created as a 
purely administrative agency it might fairly 
be contended that the finality of its ac- 
tions would be in an administrative sense 
only, and appropriate legal proceedings 
could be had to test them. But the Corpo- 


ration Commission had judicial powers in 
dealing with banks—its stock assessments 
were, for example, given the effect of su- 
perior court judgments. Corporation Com- 
mission v. Murphey, 197 N. C. 42, 147 §. 
E. 667 (1929), aff'd 280 U.S. 534.950 = 
Ct. 161, 74 L. Ed. 598 (1930). See also 
Corporation Commission v. Bank of 
Vaneeboro, 200 N. C. 422, 157 (So vB eae 
(1931). And the Commissioner of Banks 
succeeded to those judicial powers so that 
he is obviously not a purely administrative 
official. There still remains the possibility 
that as to certain matters his rulings are 
administrative and that it is in respect to 
such rulings only that the decisions of the 
State Banking Commission as an appellate 
administrative body are final. 9 N. C. Law 
Rey. 348. 


§ 53-93. Powers and duties of Commissioner.—The Commissioner of 
Banks shall have the powers, duties and functions herein given, and in addition 
thereto such other powers and rights as may be necessary or incident to the 


proper discharge of his duties. (1931, c. 


Cross Reference.—For validation of fore- 
closures and executions of deeds of trust 
by the Commissioner of Banks, see § 53- 

Liquidation of Insolvent Banks. — The 
Commissioner of Banks, when engaged in 
the liquidation of the assets of an insolvent 
bank, as authorized by statute, does not 


243, SecZs) 


derive his power or his authority from the 
court. His power and authority, both to 
take possession of an insolvent bank, and 
to liquidate its assets for distribution 
among its creditors according to their 
respective rights, are derived from the 
statute. In re Central Bank, etc., Co., 206 
N. C. 251, 173 §. E. 340 (1934). 
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§ 53-93.1. Deputy commissioner.—The Commissioner of Banks shall 
appoint, with approval of the Governor, and may remove at his discretion a 
deputy commissioner, who, in the event of the absence, death, resignation, dis- 
ability or disqualification of the Commissioner of Banks, or in case the office of 
commissioner shall for any reason become vacant, shall have and exercise all 
the powers and duties vested by law in the Commissioner of Banks. He shall 
receive such compensation as shall be fixed by the Governor with approval of 
the Advisory Budget Commission. 

Irrespective of the conditions under which the deputy commissioner may ex- 
ercise the powers and perform the duties of the Commissioner of Banks, pur- 
suant to the preceding paragraph, such deputy commissioner, in addition there- 
to, is hereby authorized and empowered at any and all times, at the discretion of 
the Commissioner of Banks, to perform such duties and exercise such powers 
of the Commissioner of Banks in the name of and on behalf of the commissioner 
as the commissioner, in his discretion, may direct. 

This section is not to be construed to modify the provisions of G. S. 53-97, 
(A959)? 273.) 


§ 53-94, Right to sue and defend in actions involving banks; lia- 
bility to suit.—As Commissioner of Banks he is empowered to sue and prose- 
cute or defend in any action or proceeding in any courts of this State or any 
other state and in any court of the United States for the enforcement or protec- 
tion of any right or pursuit of any remedy necessary or proper in connection 
with the subjects committed to him for administration or in connection with any 
bank or the rights, liabilities, property or assets thereof, under his supervision; 
but nothing herein shall be construed to render the Commissioner of Banks liable 
to be sued except as other departments and agencies of the State may be liable 
under the general law. (1931, c. 243, s. 3.) 


§ 538-95. Commissioner to exercise powers under supervision of 
Banking Commission.—All the powers, duties, and functions granted to or 
imposed upon the Commissioner of Banks by law shall be exercised by him under 
the direction and supervision of the Banking Commission, and wherever pro- 
vision is made in any law now in effect authorizing and permitting the Commis- 
sioner of Banks to make rules and regulations with respect to any actions or 
things required to be done under the banking laws of this State, such rules and 
regulations shall be made by the Banking Commission, and the words “the Com- 
missioner of Banks,’ used in such statutes authorizing him to make rules and 
regulations, shall be construed to mean the Banking Commission, and the words 
“Banking Commission” substituted in such statutes for “Commissioner of Banks.” 
oder 240 s.0435) 1939 5c) D1, ts) 2.) 

Editor’s Note.— The 1939 amendment ginning with the words “under the direc- 
added that portion of the section be-_ tion.” 


53-96. Salary of Commissioner; legal assistance and compensa- 
tion.—The salary of the Commissioner of Banks shall be fixed by the Governor 
subject to the approval of the Advisory Budget Commission. The Governor 
may in his discretion appoint and assign to the Commissioner of Banks such 
legal assistance as in his judgment may be necessary; and compensation therefor, 
when permanent, shall be fixed in like manner. (1931, c. 243, s. 6; 1957, c. 
541, s. 3.) 

Editor’s Note. — Prior to the 1957 sioner of Banks was fixed by the Advisory 
amendment the salary of the Commis- Budget Commission. 


§ 53-97. Vacancy appointments and removal.—Vacancies existing in 
the office of Commissioner of Banks by death, resignation or otherwise shall be 
filled by the Governor; and he shall have the power of removal for sufficient cause. 
WLO31C:.243,°s.. 8.) 
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§ 53-98. Seal of office of Commissioner; certification of docu- 
ments.—The Commissioner of Banks shall have a seal of office bearing the 
legend “State of North Carolina—Commissioner of Banks,” with such other ap- 
propriate device as he may adopt. (1931, c. 243, s. 9.) 


§ 53-99. Official records. — The Commissioner of Banks shall keep a 
record in his office of his official acts, rulings and transactions: Provided, how- 
ever, that where any disclosure of the records in his office, or of any report or 
other transaction, might injuriously affect any bank actually operating, such dis- 
closure shall not be made or required except as may now be done under the pro- 
visions of law in similar cases. (1931, c. 243, s. 10.) 


§ 53-100. General or special investigations of insolvent banks.— 
Whenever it may appear to be to the public interest, the Governor may cause a 
general or special investigation to be made of the affairs of any insolvent bank 
or banks, singly or in related groups, with a view to discovering and establishing 
the causes of the failure of such bank or banks, and responsibility therefor; and 
of discovering the dealings with such banks of persons, officers, corporations or 
municipalities which may have led to such insolvency or which may have en- 
dangered or involved any public funds therein, The Governor may assign counsel 
who shall prosecute such inquiry before the Commissioner of Banks, or a 
deputy or commissioner appointed by the Commissioner of Banks for the pur- 
pose; and the Commissioner of Banks is hereby empowered to conduct such in- 
vestigation either in person or through such commissioner or deputy appointed 
by him. The inquiry shall be held at the office of the Commissioner of Banks 
in the city of Raleigh or at any other place or places in the State designated by 
the Commissioner of Banks under such rules and regulations as the State Bank- 
ing Commission may prescribe and may be adjourned from time to time as con- 
venience may require. Attendance of witnesses and production of papers may 
be required by subpoena under the hand of the Commissioner or his deputy, and 
on failure of any witness to appear as subpoenaed or his or her failure to produce 
any books or papers, as called for by such Commissioner or deputy on subpoena 
or other order due notice shall be served, at the instance of such Commissioner or 
deputy, of not less than three days to appear before a judge of the superior court 
residing in or holding courts within the district wherein such witness is sub- 
poenaed or notified to appear or produce such records or papers, on a day cer- 
tain and a place named, when such judge shall hear the matter and is authorized 
to punish such witness as for contempt as he may find on such hearing. 

A summary of such investigation shall be made with the findings and recom- 
mendations of the Commissioner thereon, and a copy thereof submitted to the 
Governor, and when the facts shall disclose that any person or persons are 
criminally responsible, a summary shall be sent to the solicitor of the judicial 
district likely to have jurisdiction of the matter, whose duty it shall be to have 
the matter presented to the grand jury for its action. The Governor may employ 
counsel to assist in the prosecution of any person or persons criminally responsi- 
ble and fix his compensation and the manner of its payment. (193159243 sca tae 


§ 53-101. Clerical help.—The Commissioner of Banks is empowered to 
employ sufficient clerical and secretarial help, and other necessary labor to con- 
duct the affairs of his office with economy and efficiency. Persons so employed 
shall be paid as other employees in the departments of the State and shall be 
under the same rules and regulations. (1931, c. 243, s. 12.) 


§ 53-102. Suitable offices; transfer of books, records, etc., by 
Corporation Commission.—Suitable offices shall be provided for the Commis- 
sioner of Banks in some State owned public building in Raleigh. (1931, c. 243, 
Svea) 


60 


§ 53-103 - Cu. 53. Banxs § 53-106 


§ 53-103: Repealed by Session Laws 1945, c. 743, s. 1. 


§ 53-104, Commissioner of Banks shall have supervision over, etc. 
—Every bank or corporation transacting the business of banking, or doing a 
banking business in connection with any other business, under the laws of and 
within this State, and any individual, partnership, association, or corporation 
which undertakes or attempts to transact the business of banking, or do a bank- 
ing business in connection with any other business, shall be under the super- 
vision of the Commissioner of Banks. It shall be his duty to execute and en- 
force through the State bank examiners and such other agents as are now or 
may hereafter be created or appointed, all laws which are now or may hereafter 
be enacted relating to banks as defined in this chapter. For the more complete 
and thorough enforcement of the provisions of this chapter, the State Banking 
Commission is hereby empowered to promulgate such rules, regulations, and in- 
structions, not inconsistent with the provisions of this chapter, as may in its 
opinion be necessary to carry out the provisions of the laws relating to banks 
and banking as herein defined, and as may be further necessary to insure such 
safe and conservative management of the banks under its supervision as will 
provide adequate protection for the interests of the depositories, creditors, stock- 
holders, and public in their relations with such banks. All banks doing business 
under the provisions of this chapter shall conduct their business in a manner con- 
sistent with all laws relating to banks and banking, and all rules, regulations, 
and instructions that may be promulgated or issued by the State Banking Com- 
Pate tOn MEG OZ CAS SOSA Bo eS 222, (cel OGL 1 Ct 24.3, 15.40 se LOSI CEO 2S. 
21945, cy 743,.s..1.) 


Editor’s Note.— The 1931 amendment reading: “The Commissioner of Banks 


substituted “Commissioner of Banks” for 
“Corporation Commission” and “chief 
State bank examiner” formerly appearing 
in this section. The 1945 amendment re- 
wrote the first sentence and struck out the 


shall exercise control of and supervision 
over the banks doing business under this 
chapter, and.” 

For discussion of section, see 3 N. C. 
Law Rev. 81. 


former first part of the second sentence 


§ 53-105. Reports of condition.—Every bank shall make to the Com- 
missioner of Banks not less than three reports during each year, according to 
the form which may be prescribed by said Commissioner of Banks; which report 
shall be verified by the oath or affirmation of the president, vice-president, cashier, 
secretary, or treasurer of said bank, and in addition thereto, two of the directors. 
Each such report shall exhibit in detail and under appropriate heads the resources, 
assets, and liabilities of such bank at the close of business on any past day by 
the Commissioner of Banks specified, and shall be transmitted to the Commis- 
sioner of Banks within ten days after the receipt of a request or requisition there- 
for from the Commissioner of Banks; and in a form prescribed by the Commis- 
sioner of Banks; a summary of such report shall be published in a newspaper 
published in the place where the bank is located, or if there is no newspaper in the 
place, then in the nearest one published thereto in the county in which such bank 
is established. Proof of such publication shall be furnished the Commissioner 
of Banks in such form as may be prescribed by him. (1921, c. 4, s. 64; 1923, 
eos, 2 oa eesecc Db) al 93 eco aS... ) 

Editor’s Note.— The 1923 amendment 
changed the minimum number of reports 
from four to three, and the 1931 amend- 


ment substituted “Commissioner of Banks 
for “Corporation Commission.” 


§ 58-106. Special reports.—The Commissioner of Banks may call for 
special reports whenever in his judgment it is necessary to inform him of the con- 
dition of any bank, or to obtain a full and complete knowledge of its affairs. Said 
reports shall be in and according to the form prescribed by the Commissioner 
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of Banks, and shall be verified in the manner provided in § 53-105, and shall be 
published as therein provided, if required by the Commissioner of Banks so to 
bem (O21 ear smOOne Ce Grts.2222( dj) eb193 1 ch 24S ee ebe) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-107. Failure to make report, penalty for.—Every bank failing 
to make and transmit any report which the Commissioner of Banks is authorized 
to require by this chapter, and in and according to the form prescribed by said 
Commissioner of Banks, within ten days after the receipt of a request or requisi- 
tion therefor, or failing to publish the reports as required, shall forthwith be noti- 
fied by the Commissioner of Banks, and if such failure continue for five days after 
the receipt of such notice, such delinquent bank shall be subject to a penalty 
of two hundred dollars. The penalty herein provided for shall be recovered in a 
civil action in any court of competent jurisdiction, and it shall be the duty of the 
Attorney General to prosecute all such actions. (1921, c. 4,:s. 67; C. Sys. 
BEAN ee lOS1 pe 24 3, (S..5.() 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-108. List of stockholders to be kept.—Every bank doing business 
under this chapter shall at all times keep a correct record of the names of all 
its stockholders, and once in each year, or whenever called upon, file in the office 
of the Commissioner of Banks a correct list of all its stockholders, the resident 
address of each, and the number of shares held by each. (1921, c. 4, s. 68; C. 
Donec si ty 951621243) 55752) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-109. Official communications of Commissioner of Banks.— 
Each official communication directed by the Commissioner of Banks, or any 
state bank examiner, to any bank, or to any officer thereof, relating to an exami- 
nation or investigation conducted or made by the Commissioner of Banks, or 
containing suggestions or recommendations as to the conduct of the bank shall, 
if required by the authority submitting same, be submitted by the officer or di- 
rector receiving it, to the executive committee or board of directors of such bank 
and duly noted in the minutes of such meeting. The receipt and submission of 
such notice to the executive committee or board of directors shall be certified to 
the Commissioner of Banks within such time as he may require, by three mem- 
bers of such committee or board. (1921, c. 4, s. 69; C. S.,:s. 222(¢); 193ihG 
ZA tes au)ss) 

Editor’s Note. — The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 538-110. Banking Commission to prescribe books, records, etc.; 
retention, reproduction and disposition of records.—(a) Whenever in its 
judgment it may appear to be advisable, the State Banking Commission may issue 
such rules, instructions, and regulations prescribing the manner of keeping books, 
accounts, and records of banks as will tend to produce uniformity in the books, ac- 
counts, and records of banks of the same class. 

(b) The following provisions shall be applicable to banks and trust companies 
operating under chapter 53 of the General Statutes and amendments thereto, and 
to national banking associations in so far as this section does not contravene para- 
mount federal law: 
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(1) Each bank shall retain permanently the minute books of meetings of its 
stockholders and directors, its capital stock ledger and capital stock 
certificate ledger or stubs, and all records which the Banking Com- 
mission shall in accordance with the terms of this section require to 
be retained permanently. 

(2) All other bank records shall be retained for such periods as the Banking 
Commission shall in accordance with the terms of this section pre- 
scribe. 

(3) The Banking Commission shall from time to time issue regulations 
classifying all records kept by banks and prescribing the period for 
which records of each class shall be retained. Such periods may be 
permanent or for a lesser term of years. Such regulations may from 
time to time be amended or repealed, but any amendment or repeal 
shall not affect any action taken prior to such amendment or repeal. 
Prior to issuing any such regulations the Commission shall consider: 

a. Actions at law and administrative proceedings in which the pro- 
duction of bank records might be necessary or desirable; 

b. State and federal statutes of limitation applicable to such actions 
or proceedings ; 

c. The availability of information contained in bank records from 
other sources; and 

d. Such other matters as the Banking Commission shall deem perti- 
nent in order that its regulations will require banks to retain 
their records for as short a period as is commensurate with the 
interest of bank customers and stockholders and of the people 
of this State in having bank records available. 

(4) Any bank may cause any or all records kept by it to be recorded, copied 
or reproduced by any photographic, photostatic or miniature photo- 
graphic process which correctly, accurately, and permanently copies, 
reproduces or forms a medium for copying or reproducing the original 
record on a film or other durable material. 

(5) Any such photographic, photostatic or miniature photographic copy or 
reproduction shall be deemed to be an original record for all purposes 
and shall be treated as an original record in all courts and admin- 
istrative agencies for the purpose of its admissibility in evidence. A 
facsimile, exemplification or certified copy of any such photographic 
copy or reproduction shall, for all purposes, be deemed a facsimile, 
exemplification or certified copy of the original record. 

(6) Any bank may dispose of any record which has been retained for the 
period prescribed by the Banking Commission or in accordance with 
the terms of this section for retention of records for its class. (1921, 
Cats 0 MOMS si c22 Ch hl OS eec4srss 5 elO30 cholic. 21951) 
CanlOOjessvel,y2-) 


Editor’s Note. — The 1931 amendment The 1951 amendment added subsection 
substituted “Commissioner of Banks” for (b). 
“Corporation Commission.” 


§ 538-111. Reserve, when below legal requirement.—When the re- 
serve of any bank falls below the amount required by law, it shall not make new 
loans or discounts, otherwise than by discounting or purchasing bills of exchange, 
payable at sight or on demand, nor make dividends of its profits until the reserve 
required by law is restored. The Commissioner of Banks shall require any bank 
whose reserve falls below the amount herein required immediately to make good 
such reserve. In case the bank fails for thirty days thereafter to make good its 
reserve the Commissioner of Banks may forthwith take possession of the prop- 
erty and business of such bank until its affairs be adjusted or finally liquidated as 
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provided for in this chapter. 
sw53) 


Cross References.—As to definition of 
reserve, see § 53-51. As to amount of 
reserve, see § 53-50. 

Editor’s Note.—The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 

Purpose of Section.—The wisdom of this 
provision and § 53-48 is manifest; banks, 
whose business is conducted in strict com- 
pliance therewith seldom become insolvent. 
State v. Cooper, 190 N. C; 528),130° S)E. 
180 (1925). 

Criminal Liability of Officer.— A bank 
must act through its officers, and where 
they have violated the provisions of this 
section and § 53-48, as to lending the 
bank’s money, the offense is committed 
by the officers under the meaning of the 
statute, and they are individually indicta- 
ble therefor. State v. Cooper, 190 N. C. 
528, 130 S. E. 180 (1925). 

Where the official position of an officer 
of a bank is such as necessarily to ac- 
quaint him of the violation of the stat- 
ute respecting the making of loans, and to 
fix him as a party thereto, it is sufficient 
evidence to sustain his conviction of the 


Cu. 53. BANKS 


§ 53-113 


(1921 ewe Msi 7 13 CS a hs222.1) sokvo lence a 


misdemeanor prescribed by § 53-134. State 
vy. Cooper, 190 N. C. 528, 130 S. E. i180 
(1925). 

Intent Not Element of Offense—An in- 
tent to defraud the bank or others is not 
required to be either alleged in the indict- 
ment or proved upon the trial of the issue 
raised by a plea of not guilty. Neither 
the bank nor any of its officers or directors 
have any discretion as to the making of 
loans which are thus forbidden. Intent is, 
therefore, not an element of the crime. 
The willful doing of the unlawful act con- 
stitutes the crime declared by § 53-134 to 
be a misdemeanor, punishable as such in 
the discretion of the court. State v. Cooper, 
190 N. C. 528, 130 S. E. 180 (1925). 

Consolidation of Indictments—An in- 
dictment charging a bank officer of violat- 
ing this section and also unlawfully mak- 
ing loans in violation of § 53-48, alleges the 
commission of crimes of the same class. 
Where there are two indictments thereof 
against the same person they may be con- 
solidated and tried together by the court. 
State v. Cooper, 190 N. C. 528, 130 S. E. 
180 (1925). 


§ 53-112. Appraisal of assets of doubtful value.—lIf any assets of a 


bank are of a doubtful or disputed value, an appraisal of such assets may be had 
by the Commissioner of Banks, and for the purpose of making such appraisal 
the Commissioner of Banks shall designate one agent as an appraiser and the 
bank shall designate an agent as an appraiser and the two so chosen shall desig- 
nate a third. The appraisers so selected shall make an appraisal of the assets so 
designated as doubtful or disputed and file a written report of their appraisal 
with the bank and with the Commissioner of Banks. In making such appraisal 
the appraisers shall determine the actual cash market value of such assets. Such 
appraisal, when made, shall be accepted as the value of such assets for the pur- 
pose of examination or for the purpose of determining the actual cash market 
value of such assets. The appraisers designated shall not be interested, in any 
way, either in the bank or as an employee of the Commissioner of Banks and ail 
expenses of such appraisal shall be paid by the bank whose assets are appraised. 
If any bank required to appoint an appraiser hereunder shall fail for ten (10) 
days to appoint an appraiser, the Commissioner of Banks may apply to the clerk 
of the superior court of the county in which the bank is located for the appoint- 
ment of such an appraiser, and the clerk shall thereupon make the appointment 
for the:bank.” (192734 ecm 391931) c.. 243.06: 53) 


Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission” and “chief 


State bank examiner” formerly appearing 
in this section. 


§ 53-113. Certified copies of records as evidence.—In all civil actions 
in the courts of this State wherein are involved as evidence or otherwise any 
of the records of the Commissioner of Banks, a certified copy over the signature 
and under the seal of the Commissioner of Banks shall be admissible in evidence 
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to the same effect as if produced in court at trial by the proper custodian of the 
records. (1927, c. 47, s. 14; 1931, c. 243, s. 5.) 

Editor’s Note.— The 1931 amendment State bank examiner” formerly appearing 
substituted “Commissioner of Banks” for in this section. 
“Corporation Commission” and “chief 


§ 53-114. Other powers of State Banking Commission.—In addition 
to all other powers conferred upon and vested in the State Banking Commission, 
the said Commission, with the approval of the Governor, is hereby authorized, 
empowered and directed, whenever in its judgment the circumstances warrant it: 


(1) To authorize, permit, and/or direct and require all banking corporations 
under its supervision, to extend for such period and upon such terms 
as it deems necessary and expedient, payment of any demand and/or 
time deposits. 

(2) To direct, require or permit, upon such terms as it may deem advisable, 
the issuance of clearinghouse certificates or other evidences of claims 
against assets of such banking institutions. 

(3) To authorize and direct the creation, in such banking institutions, of spe- 
cial trust accounts for the receipt of new deposits, which deposits shall 
be subject to withdrawal on demand without any restriction or limi- 
tation and shall be kept separate in cash or on deposit in such banking 
institutions as it shall designate or invested in such obligations of the 
United States and/or the State of North Carolina as it shall designate. 

(4) To adopt for such banking institutions such regulations as are nec- 
essary in its discretion to enable such banking institutions to comply 
fully with the federal regulations prescribed for national or state banks, 


(1933, c. 120, s. 3; 1939, c. 91, s. 2.) 


§ 53-115. State Banking Commission to make rules and regula- 
tions.—The State Banking Commission is hereby authorized, empowered and 
directed to make all necessary rules and regulations, and to give all necessary in- 
structions with respect to such banking corporations which the Commissioner 
of Banks may authorize, permit and/or direct and require to be conducted under 
the provisions of §§ 53-77, 53-114, 53-115, and 53-116. And it shall be the duty 
of all such banking corporations and their officers, agents and employees, to 
comply fully with any and all such rules, regulations and instructions, established 
and promulgated by the State Banking Commission with respect to such banking 
corporations under the terms of $$ 53-77, 53-114, 53-115, and 53-116; and such 
orders, rules, and regulations shall have the same force and effect as rules, regula- 
tions and instructions promulgated under the existing banking laws. (1933, c. 


P20 ss 4erlVou ac, Glas. 2: ) 


§ 53-116. Commissioner need not take over banks failing to meet 
deposit demands.—The Commissioner of Banks is authorized and directed not 
to take possession of any banking corporation under his supervision for failure 
to meet its deposit liabilities during the period in which such banking corporation 
is operating under the terms of § 53-114, subdivision (1); and he is hereby re- 
lieved from any and all liability for permitting such banking corporations to con- 
tinue operations under the terms thereof. (1933, c. 120, s. 5.) 


ARTICLE 9. 
Bank Examiners. 


_§ 53-117. Appointment by Commissioner of Banks.—The Commis- 
sioner of Banks, for the purpose of carrying out the provisions of this chapter, 
shall appoint from time to time such State bank examiners, assistant State bank 
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§ 53-118 
examiners, clerks and stenographers as may be necessary to make a thorough 
examination of and into the affairs of every bank doing business under this 
chapter, as often as the Commissioner of Banks may deem necessary, and at 


least once each year. ‘The Commissioner of Banks may at any time remove any 
person appointed by him under this chapter. (1921, c. 4, s. 72; C. S., s. 223(a) ; 


1931, c. 243, s. 5.) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission” and “chief 
State bank examiner” formerly appearing 
in this section. For cases describing man- 


ner in which Corporation Commission 
took charge through examiner, see Tay- 
lor v. Everett, 188 N. C. 247, 124 S. E,. 
316 (1924), discussed in 3 N. C. Law 
Rey. 79. 


§ 53-118. Duties and powers.—It shall be the duty of the examiners to 
verify all reports made to the Commissioner of Banks by the officers and directors, 
members, or individuals conducting any banking institution, as required by this 
chapter or by the Commissioner of Banks. The officers of every bank shall sub- 
mit and surrender its books, assets, papers, and concerns to the examiners ap- 
pointed under this chapter, who shall retain the custody and possession of such 
books, assets, papers, and concerns for such length of time as may be required 
for the purpose of making an examination as required by this chapter. If any 
officer shall refuse to surrender the books, assets, papers, and concerns as herein 
provided, or shall refuse to be examined under oath touching the affairs of such 
bank, the Commissioner of Banks may forthwith take possession of the property 
and business of the bank and liquidate its affairs in accordance with the provi- 
sions of ithis'chapter. “(1921,'c. 4,°s.\73'5'Ciso.s223(b) ; 19S Te C24 seme! 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


53-119. Officers and employees, removal of.—The Commissioner of 
Banks shall have the right, and is hereby empowered, to require the immediate 
removal from office of any officer, director, or employee of any bank doing busi- 
ness under this chapter, who shall be found to be dishonest, incompetent, or reck- 
less in the management of the affairs of the bank, or who persistently violates the 
laws of this State or the lawful orders, instructions, and regulations issued by the 
State Banking Commission, (1921, c. 4, s. 74; C. S., s. 223(c); 1931, c. 243, 
Sei Doo tca91t si 2.) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-120. Examiners may administer oaths; summoning witnesses. 
—For the purpose of making examinations as required by this chapter, any duly 
appointed examiner may administer oaths to examine any officer, director, agent, 
employee, customer, depositor, shareholder of such bank, or any other person or 
persons, touching its affairs and business. Any examiner may summon in writing 
any officer, director, agent, employee, customer, depositor, shareholder, or any 
person or persons resident of this State to appear before him and testify in rela- 
TON ate CLO mil O7I Cc g4s Ose CO us 225 (dha 


§ 538-121. Examiners may make arrest.—When it shall appear to any 
examiner, by examination or otherwise, that any officer, agent, employee, director, 
stockholder, or owner of any bank has been guilty of a violation of the criminal 
laws of this State relating to banks, it shall be his duty, and he is hereby em- 
powered to hold and detain such person or persons until a warrant can be pro- 
cured for his arrest; and for such purposes such examiners shall have and possess 
all the powers of peace officers of such county, and may make arrest without 
warrant for past offenses. Upon report of his action to the Commissioner of 
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Banks, said Commissioner may direct the release of the person or persons so 
held, or, if in his judgment such person or persons should be prosecuted, the 
Commissioner of Banks shall cause the solicitor of the judicial district in which 
such detention is had to be promptly notified, and the action against such per- 
son or persons shall be continued a reasonable time to enable the solicitor to be 
Meesentiat the’trial/wl92)) cf 4s. 7658 CS .h82 223 (e)') 1931 e9243;%s. 5.) 
Editor’s Note.—See 15 N. C. Law Rev. Stated in Alexander v. Lindsey, 230 N. 
101. C.'663) 55S. EH, (2d)-470° (1949). 
The 1931 amendment substituted “Com- 
missioner of Banks” for “Corporation 
Commission.” 


§ 53-122. Fees for examinations and other services.—For the pur- 
pose of paying the salaries and necessary traveling expenses of the Commissioner 
of Banks, State bank examiners, assistant State bank examiners, clerks, ste- 
nographers and other employees of the Commissioner of Banks, the following 
fees shall be paid into the office of the Commissioner of Banks: 

(1) Each bank and each branch of any bank which under the laws of the 
State of North Carolina is subject to supervision and examination by 
the Commissioner of Banks and is authorized to do business or is in 
process of voluntary liquidation shall, within ten days after the assess- 
ment has been made, pay into the office of the Commissioner of Banks 
according to its total resources as shown by its report of condition 
made to the Commissioner of Banks at the close of business December 
thirty-first, nineteen hundred and twenty-six, and on the thirty-first 
day of December, or the date most nearly approximating same of each 
year thereafter on which a report of condition is made to the Com- 
missioner of Banks not in excess of the following fees for its annual 
examination: Fifty dollars for the first one hundred thousand dollars 
of assets or less, seven dollars for each one hundred thousand dollars 
or fraction in excess thereof, and two dollars for each one hundred 
thousand dollars or fraction thereof of trust assets, which said trust 
assets shall not include real estate carried as such; provided, how- 
ever, with respect to loan agencies or brokers subject to the provisions 
of article 15 of chapter 53 of the General Statutes, the fee shall be 
one hundred dollars ($100.00) for the first one hundred thousand 
dollars ($100,000.00) of assets or less. 

(2) All examinations made other than those provided for in subdivision (1) 
hereof shall be deemed special examinations and for such special ex- 
amination the bank shall pay into the office of the Commissioner of 
Banks the following fees for each special examination: Fifty dollars 
for the first one hundred thousand dollars of assets or less, seven 
dollars for each one hundred thousand dollars or fraction in excess 
thereof, and two dollars for each one hundred thousand dollars or 
fraction thereof of trust assets, which said trust assets shall not in- 
clude real estate carried as such; provided, however, with respect to 
loan agencies or brokers subject to the provisions of article 15 of 
chapter 53 of the General Statutes, the fee shall be one hundred dollars 
($100.00) for the first one hundred thousand dollars ($100,000.00) 
of assets or less. The fees paid for special examination shall be 
based on the assets of the bank examined as of the date of such ex- 
amination. 

(3) For services performed for any bank other than examination, the Com- 
missioner of Banks may make such charge as in his opinion is fair 
and just. 

(4) In all criminal cases tried in any of the courts of this State wherein any 
of the employees of the Commissioner of Banks are used as witnesses, 
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a fee of ten ($10.00) dollars per day and actual expenses incurred 
shall be allowed such witnesses and the same shall be paid to the 
Commissioner of Banks by the clerk of the court of the county in 
which the case is tried and thereafter charged in bill of costs as are 
other costs incurred in the trial; and in all civil actions tried in any 
of the courts of this State, wherein any of the employees of the Com- 
missioner of Banks are required as witnesses, the party requiring such 
employee as witness shall deposit with the Commissioner of Banks 
when the subpoena is served a sufficient sum to cover the witness fee 
of ten ($10.00) dollars per day and expenses, and such sums as may 
thus be advanced shall thereafter be charged in the bill of costs as 
other costs are charged. 

All sums paid under this subdivision shall be paid to the Commis- 
sioner of Banks as are fees for examination and used in like manner. 


(5) The total compensation and necessary traveling expenses of the em- 


ployees of the Commissioner of Banks shall not in any one year ex- 
ceed the total fees collected under the provisions of this section, pro- 
vided such expenses and compensation may exceed the total fees 
collected in any year when surplus funds are available. 


(6) In the first half of each calendar year, the State Banking Commission 


Editor’s Note.—The 1927 amendment re- 
wrote the section, and the 1931 amendment 
substituted 


shall review the estimated cost of maintaining the office of the Com- 
missioner of Banks for the next fiscal year, and, if the estimated fees 
provided for under subdivisions (1) and (2) shall exceed the esti- 
mated cost of maintaining the office of the Commissioner of Banks 
for the next fiscal year, then the State Banking Commission may re- 
duce by uniform percentage the fees provided for in subdivisions (1) 
and (2) of this section but not in a percentage greater than fifty per 
cent (50%) nor to an amount which will reduce the amount of the 
fees to be collected below the estimated cost of maintaining the office 
of the Commissioner of Banks for the next fiscal year. Such fees 
shall be reduced whenever a surplus exists which exceeds the esti- 
mated cost of operating the office of the Commissioner of Banks for 
one year, even if such reduction shall result in the collection of a 
smaller sum than the estimated cost of maintaining the office of the 
Commissioner,of Banks tor’that year. (1921, c. 4.05. 77> Goes 
223(£) 3 1927, c AZ gs 11931. c. 243, sy 5601943 .or/ sone oe 
A6/ = 1955, 00; O40 SSG malge ae 957,01 1443 veal) 

The 1955 amendment added the proviso 
at the end of subdivision (5), and the 


“Commissioner of Banks” for last sentence of subdivision (6). The 1957 


“chief State bank examiner” and ‘‘Corpora- 
tion Commission” formerly appearing in 
this section. The 1943 amendment added 
subdivision (6) and the 1945 amendment 
rewrote the subdivision and increased the 
reduction allowed therein from 25 to 50 
DemeEcent. 


amendment added the provisos at the end 
of subdivision (1) and near the end of 
subdivision (2). Section 3 of the amend- 
atory act made it applicable with respect 
to all assessments made after June 12, 
Wie 


§ 53-123. Examiners shall make report.—Fxaminers shall make a full 
and detailed report in writing to the Commissioner of Banks of the condition of 
each bank within ten days after each and every examination made by them. (1921, 
Cats OC. 5. 5.22.5 (2 el OS acme eee) 


Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 
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ARTICLE 10. 
Penalties. 


§ 53-124. Examiner making false report.—If any bank examiner shall 
knowingly and willfully make any false or fraudulent report of the condition of 
any bank, which shall have been examined by him, with the intent to aid or abet 
the officers, owners, or agents of such bank in continuing to operate an insolvent 
bank, or if any such examiner shall keep or accept any bribe or gratuity given 
for the purpose of inducing him not to file any report of examination of any bank 
made by him, or shall neglect to make an examination of any bank by reason of 
having received or accepted any bribe or gratuity, he shall be guilty of a felony, 
and on conviction thereof shall be imprisoned in the State prison for not less 
than four months nor more than ten years. (1921, c. 4, s. 79; C. S., s. 224(a).) 

Cross Reference—See § 14-254. 


§ 53-125. Examiners disclosing confidential information.—If any 
bank examiner or other employee of the Commissioner of Banks fails to keep 
secret the facts and information obtained in the course of an examination of a 
bank, except when the public duty of such examiner or employee requires him 
to report upon or take official action regarding the affairs of such bank, he shall 
be guilty of a misdemeanor, and upon conviction thereof shall be fined not more 
than five hundred dollars or imprisoned not more than twelve months, or both, 
in the discretion of the court. Nothing in this section shall prevent the proper 
exchange of information with the representatives of the banking departments 
of other states, with the federal reserve bank or national bank examiners, or 
other authorities, with the creditors of such bank or others with whom a proper 
exchange of information is wise or necessary, or with the clearinghouse officials 
ime aia CUSame 192 Ces GU O14 S224 (Dyn OolanOr 24 Ou) Su cy 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 53-126. Loans or gratuities forbidden.—No State bank, or any 
officer, director or employee thereof shall hereafter make any loan or grant any 
gratuity to the Commissioner of Banks, any bank examiner or assistant bank 
examiner of the Commissioner of Banks of North Carolina. Any such officer, 
director or employee violating this provision shall be guilty of a misdemeanor 
and imprisoned not exceeding one year or fined not more than one thousand dol- 
lars, or both; and they may be fined a further sum equal to the money so loaned 
or gratuity given. If the Commissioner of Banks, or any bank examiner, or 
assistant bank examiner of the Commissioner of Banks of North Carolina shall 
accept a loan or gratuity from any State bank, or from any officer, director or 
employee thereof, he shall be guilty of a misdemeanor and imprisoned not ex- 
ceeding one year, or fined not more than one thousand dollars, or both, and may 
be fined a further sum equal to the money so loaned or gratuity given. (1927, 
pate ese Osa G2 45,5. 5.) 

Editer’s Note.— The 1931 amendment poration Commission” formerly appearing 
substituted “Commissioner of Banks” for in this section. 
“chief State bank examiner” and “Cor- 


§ 53-127. Use of “bank,” ‘“‘banking,”’ or ‘“‘trust’’ in corporate 
name.—No corporation shall hereafter be chartered under the laws of this State 
with the words “bank,” “banking,” or “trust”? as a part of its name except cor- 
porations reporting to and under the supervision of the Commissioner of Banks, 
or corporations under the supervision of the Commissioner of Insurance; nor 
shall any corporate name be amended so as to include the words “bank,” “bank- 


) 


ing,” “banker,’ or “trust,” unless the corporation be under such supervision. 
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No person, association, firm or corporation domiciled within the State of North 
Carolina except corporations, persons, associations, or firms reporting to and 
under the supervision of the Commissioner of Banks or under the supervision 
of the Commissioner of Insurance, shall therein advertise or put forth any sign 
as bank, banking, banker or trust company, or use the word “bank,” “banking,” 
“banker,” or “trust,” as a part of its name and title, or in any way solicit or re- 
ceive deposits or transact business as a trust company: Provided, that this 
chapter shall not be held to prevent any individual as such from acting in any 
trust capacity as heretofore: Provided, further, that it shall be lawful for any 
corporation incorporated prior to January first, one thousand nine hundred and 
five, to retain the word “trust” in the name of said corporation, though it does 
not transact a banking business or such other business as requires its examina- 
tion by the Commissioner of Banks or the Commissioner of Insurance. 

Any violation of the provisions of this section shall be a misdemeanor, and 
upon conviction thereof the offender shall be fined in a sum not exceeding five 
hundred dollars for each offense. (1921, c. 4, s. 81:C. S., s. 224(c); 1931, ¢. 
243, s. 5; 1943, c. 543!) 

Editor’s Note.— The 1931 amendment “Corporation Commission,” and the 1943 
substituted “Commissioner of Banks” for amendment rewrote the section. 


§ 53-128. Derogatory reports, willfully and maliciously making.— 
Any person who shall willfully and maliciously make, circulate, or transmit to 
another or others any statement, rumor, or suggestion, written, printed, or by 
word of mouth, which is directly or by inference derogatory to the financial con- 
dition, or affects the solvency or financial standing of any bank, or who shall 
counsel, aid, procure, or induce another to state, transmit, or circulate any such 
statement or rumor shall be guilty of a misdemeanor, and upon conviction there- 
of shall be fined or imprisoned, or both, in the discretion of the court. C192 ic 
4S. S23 CO) Serceeca Cie 


§ 53-129. Misapplication, embezzlement of funds, etc.—Whoever 
being an officer, employee, agent or director of a bank, with intent to defraud 
or injure the bank, or any person or corporation, or to deceive an officer of the 
bank or an agent appointed to examine the affairs of such bank, embezzles, ab- 
stracts, or misapplies any of the money, funds, credit or property of such bank, 
whether owned by it or held in trust, or who, with such intent, willfully and 
fraudulently issues or puts forth a certificate of deposit, draws an order or 
bill of exchange, makes an acceptance, assigns a note, bond, draft, bill of ex- 
change, mortgage, judgment, decree or fictitiously borrows or solicits, obtains 
or receives money for a bank not in good faith, intended to become the property 
of such bank; or whoever being an officer, employee, agent, or director of a bank, 
makes or permits the making of a false statement or certificate, as to a deposit, 
trust fund or contract, or makes or permits to be made a false entry in a book, 
report, statement or record of such bank, or conceals or permits to be con- 
cealed by any means or manner, the true and correct entries of said bank, or 
its true and correct transactions, who knowingly loans, or permits to be loaned, 
the funds or credit of any bank to any insolvent company or corporation, or 
corporation which has ceased to exist, or which never had any existence, or upon 
collateral consisting of stocks or bonds of such company or corporation, or who 
makes or publishes or knowingly permits to be made or published a false report, 
statement or certificate as to the true financial condition of such bank, shall be 
guilty of a felony and upon conviction thereof shall be fined not more than ten 
thousand dollars or imprisoned in the State’s prison not more than thirty years, 
Oriboth>* (lOZIeicw4yic) 839)O. uawees 224-(6)/1927)c 47 te 6 

Editor’s Note.—The 1927 amendment re-_ is to prevent the deception of the officers 
wrote this section. of a bank or the depletion of its assets or 
The intent and purpose of this section injury of its business by falsification of the 
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bank’s books by its officers or employees, 
and an indictment for the offense is not 
sufficient which merely charges such falsi- 
fication without showing that the false 
entries were material or affected the in- 
terests of the bank or deceived its officers. 
State v. Cole, 202 N. C. 592, 163 S. E. 594 
(1932). 

A specific intent to deceive or to defraud 
is not necessary to a conviction of a bank 
officer or employee of making false entries 
on the books of the bank under the provi- 
sions of this section, it being sufficient if 
the defendant willfully made such false en- 
tries, the performance of the act expressly 
forbidden by statute constituting an of- 
fense in itself without regard to the ques- 
tion of specific intent. State v. Lattimore, 
PUMINS Giton, LOG is) 241 (LOOR a 

In a prosecution under this section for 
willfully making false entries on the books 
of a bank an instruction which was in- 
tended to stress and in effect did stress the 
necessity of proving that the false entries 
were willfully and not inadvertently made, 
will not be held for error. State v. Lat- 
timore, 201 N. C. 32, 158 S. EB. %41/(1938). 

Section 14-254 Not in Conflict—Section 
14-254, making it a criminal offense for the 
cashier or certain other officers, agents 
and employees of a bank to be guilty of 
malfeasance in the respects therein enumer- 
ated, making the intent necessary for a 
conviction, is not in conflict with this sec- 
tion as passed in 1921. State v. Switzer, 
TSPe NOC. 885121 S Heet43/. (1924). 


“Abstracts” Construed.—The legal mean- 
ing of the word “abstract,” as it appears in 
§ 14-254, with reference to the unlawful use 
of the funds of the bank, is correctly 
charged under an instruction to the jury 
defining it as the taking from or with- 
drawing from the bank, with the intent to 
injure or defraud. State v. Switzer, 187 N. 
G85 1215S. Bci43) (1924): 


“Embezzle”’ means to misappropriate as 
well as to convert to one’s own use. State 
Vo asiing LOD ENes Orn 5S te 14350. oH. aa 
(1928), citing State v. Lanier, 89 N. C. 
517 (1883); State v. Foust, 114 N. C. 842, 
19 S. E. 275 (1894). 

Conviction of Depositor—In order to 
convict a depositor of a bank who has 
abstracted funds from the bank in collu- 
sion with its cashier, it is not required 
that he himself was an officer of the bank 
or that he was present at the time the 
money was feloniously “abstracted,” un- 
der the provisions of § 14-254; and he may 
be convicted thereunder when the bill of 
indictment substantially follows the lan- 
guage of the statute and the evidence is 


C7453. 
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sufficient to sustain the charge therein. 
This is not applicable to the provisions 
of this section as passed in 1921. State 
Vil Switzers elsre Ni LC.88, +121 Sei! 143 
(1924). 

Same—Necessity of Being Present.— 
Though the depositor was not present at 
the time the offense was committed, he 
may be convicted as a principal under the 
counts of the indictment so charging the 
offense. State v. Switzer, 187 N. C. 88, 
121 S. E. 143 (1924). 


Allegation That All Defendants Were 
Officers or Employees.—It is not neces- 
sary for an indictment, charging a con- 
spiracy to violate the provisions of this 
section, to allege that all of the defend- 
ants were officers or employees of the 
bank, the indictment being sufficient if it 
alleges that some of the defendants were 
officers or employees of the bank and 
that the other defendants conspired with 
them to do the unlawful act. State v. 
Davis.203) Ne G13. 1645. ever (19382). 

Alleging Corporation Is a Bank. — 
Where the indictment charges the em- 
ployee with making false entries upon the 
books of the bank in which he was em- 
ployed, and that it was a corporation ex- 
isting under the laws of the State of North 
Carolina, it is not defective for failing to 
particularize that it was a bank, within 
the contemplation of the statute under 
which the indictment had been drawn. 
State v. Hedgecock, 185 N. C. 714, 117 
Sek, 4701923). 

In a prosecution under this section and 
§ 14-254 it was not necessary to aver or 
to prove that the money or funds had 
been committed by the bank to the cus- 
tody of the defendant or that there had 
been any breach of trust or confidence 
except that which arose out of the re- 
lation between the bank and the defend- 
ant. Nor was it necessary to charge in 
the very words that the defendant had 
converted the property to his own use. 
The words “did embezzle”’ sufficiently in- 
dicated the criminal act. The intent to 
defraud was sufficiently set out, under § 
15-151, without specifically naming any 
particular victim of the preconceived pur- 
pose. And the indictment was sufficient 
though there was nothing to indicate the 
number of abstractions, if more than one. 
State. v. Maslin, 195 N. € 537, 143 S. E. 
3 (1928) citing State v. Switzer, 187 N. 
C. 88, 121.8. E. 43 (1924). 

Evidence.—In a prosecution under this 
section and § 14-254 expert parol evidence 
may be properly admitted to trace book en- 
tries, without contradicting them, so as 


§ 53-130 Cu. 53. BANKS § 53-132 


to show that the officer of the bank had ance between the allegations and _ proof 
embezzled the bank’s funds held in trust, as to some of the items of the report will 
as charged in the bill of indictment. In not be fatal when there is no variance 
such case there was no invasion of the with respect to all the items, it being 
province of the jury by the expression of sufficient for conviction if the report as 
an opinion upon a fact in issue. State v. published was false in any particular as 
Maslin, 195 N. C. 537, 143 S. E. 3 (1928). alleged in the indictment and was pub- 

Variance as to Some Items.—In a pros- lished with knowledge of such falsity and 
ecution of an officer of a bank for pub- with a wrongful or unlawful intent. State 
lishing a false report of the bank’s con- v. Davis, 203 Nz C. 47, 164 S, Basse 
dition in violation of this section, a vari- (1982). 


§ 53-130. Making false entries in banking accounts; misrepresent- 
ing assets and liabilities of banks.—If any person shall willfully and know- 
ingly subscribe to, or make, or cause to be made, any false statement or false 
entry in the books of any bank, or shall knowingly subscribe to or exhibit false 
papers, with intent to deceive any person authorized to examine into the affairs 
of such bank, or shall willfully and knowingly make, state or publish any false 
statement of the amount of the assets or liabilities of any bank, he shall be guilty 
of a felony, and upon conviction thereof shall be imprisoned in the State’s prison 
not less than four months nor more than ten-years. (1903, c. 2/598. 273) es 
s. 3326; 'C. S., s. 4402.) 


§ 53-131. False certification of a check.—Whoever, being an officer, 
employee, agent, or director of a bank, certifies a check drawn on such bank, and 
willfully fails to forthwith charge the amount thereof against the account of the 
drawer thereof, or willfully certifies a check drawn on such bank unless the 
drawer of such check has on deposit with the bank an amount of money subject 
to the payment of such check and equivalent to the amount therein specified, shall 
be guilty of a felony, and upon conviction shall be fined not more than five thou- 
sand dollars or imprisoned in the State prison for not more than five years, or 
both. (1921,.c.'4,1s, 845.G. S.) s. 224(£).) 


§ 53-132. Insolvent banks, receiving deposits in.—Any person, being 
an officer or employee of a bank, who receives, or being an officer thereof, per- 
mits an employee to receive money, checks, drafts, or other property as a deposit 
therein when he has knowledge that such bank is insolvent, shall be guilty of 
a felony, and upon conviction thereof shall be fined not more than five thousand 
dollars or imprisoned in the State prison not more than five years, or both. Pro- 
vided, that in any indictment hereunder, insolvency shall not be deemed to in- 
clude insolvency as defined under paragraph d of subdivision (3) in the defini- 
tion of insolvency under § 53-1. (1921, c. 4, s. 85:C. S., s. 224( 2) 3) 192 7ae 
A75 Sil 72) 


Editor’s Note. — The 1927 amendment other creditors. State v. Brewer, 202 N. 
added the proviso at the end of this sec- C. 187, 162 S. E. 363 (1932). 
tion. The word “knowledge,” as used in the 

The word “insolvent,” in this section, statute, is to be taken in its ordinary 
means when the bank cannot meet its sense and according to its usual signifi- 
depository liabilities in due course, and cance or acceptation. It means an im- 
does not require that the condition of the pression of the mind, the state of being 
bank should at the time be such as to aware; and this may be acquired in nu- 
enable it at any given time to pay all of its merous ways and from many sources. It is 
depositors in full at the time on demand. usually obtained from a variety of facts 
State v. Hightower, 187 N. C. 300, 121 S. and circumstances. Generally speaking, 
H. 616 (1924). when it is said a person has knowledge of 

A bank is insolvent, within the meaning a given condition, it is meant that his re- 
of this section, when the actual cash lation to it, his association with it, his 
market value of its assets is not sufficient control over it, and his direction of it 
to pay its liabilities to its depositors and are such as to give him actual informa- 
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tion concerning it. State v. Hightower, 
tet. Niw.o300, 121 5. EB. 616),(1924):. 

Who May Bring Action for Civil Lia- 
bility—A violation of this section by an 
employee, or by officers and directors of a 
bank, resulting in damages to a depositor, 
is a wrong to the depositor; he and not 
the bank or its receiver is entitled to 
maintain an action to recover the damages 
resulting from such wrong. See Town- 
Send avemvW illiams 107) Ni. ©.330. 23 9.2. 
AGG Sob) saehate iv. Hbates, alls Na C.e87. 
24 S. E. 482 (1896); Solomon v. Bates, 
118 N. C. 311, 24 S. E. 478 (1896); Hous- 
tou vie LDhornton, 122, N; C:. 365, 29 S.+E. 
827 (1898); State v. Hightower, 187 N. 
i300, 1221-S. EB. 616 (1924)* Russell v. 
Boone 18m N. sn S30, 125) 9.) E926 
(1924); Bane v. Powell, 192 N. C. 387, 
Jay oO: B18 °(1926). 

The right of a depositor in a bank, who 
has sustained damages, peculiar to him- 
self, by the wrongful act of the officers 
and directors of the bank, to recover dam- 
ages in an action brought by him against 
the officers and directors, is not affected 
by the decision in Douglas v. Dawson, 
J90N. C. 458, 130 S. E. 195 (1925); the 
right is expressly recognized in the opin- 
ion in that case. Bane v. Powell, 192 N. 
(C, Bele Wee SS, 1B wales (GIG Pa). 

Liability Not Bank Asset.—Sums for 
which bank officers and directors are lia- 
ble for receiving or permitting receipt of 
deposit with knowledge of bank’s insol- 
vency, contrary to this section, are not as- 
sets of the bank. The wrong being only 
to the depositor, he need not allege, to 
maintain an action, that bank’s receiver 


refused to sue on demand. Bane v. 
IPoxelll, ie IN, (Co Beir, TG SG. 18, ale! 
(1926). 


Necessary Allegations.—In order for a 
depositor to maintain an action against 
the individual officers of an insolvent bank 
for permitting the deposits to be received 
it is necessary, among other things, to 
allege and prove the insolvency of the 
bank at the time the deposits were made, 
and the allegation that it was either in- 
solvent then or the misconduct of the 
officials afterwards caused its insolvency, 
is insufficient, the alternative of the alle- 
gation being a wrong to the bank itself 
which may be sued upon by its receiver 
afterwards. Wall v. Howard, 194 N. C. 
310, 139 8. E. 449 (1927). 

Elements of Offense.—In order for a 
conviction under the provisions of this 
section, the State must prove beyond a 
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reasonable doubt the actual receipt of the 
deposits by defendant officer of the bank 
at the time when the bank was insolvent 
to his own knowledge, or that such of- 
ficer permitted an employee of the bank 
to receive the deposits with knowledge of 
these facts. State v. Hightower, 187 N. 
C5007) 1215S. F666, (1924). 

Evidence.—For the purpose of ascer- 
taining the solvency or insolvency of a 
bank, it is permissible to go into an in- 
vestigation of its assets and property as 
of the date when the deposit was made, 
and, of course, their value after that, or 
authes time sot the trials is) competent,as 
illustrating or bearing upon their worth 
at the time the deposit was charged to 
have been received. State v. Hightower, 
TS7eINaiG cOUmICl Ss.) b, O1G7( 1924) 

Same—Admissions.—Upon the trial of 
an officer of an insolvent bank under this 
section the officer’s admission that he 
knew of the insolvency of the bank at the 
time in question with his explanation 
thereof is competent testimony. State v. 
Brewer 1202,.Ne Co a87,, 162 9. Ha .363 
(1932). 

Same—Weight of Evidence.—Where the 
State bank examiner and another expert 
have been permitted to give their testi- 
mony as to the bank’s insolvency at the 
time of the crime, upon their investigation, 
without stating the basis of their opinions 
thereon, it may not be decided as a matter 
of law, upon conflicting evidence, that the 
defendant must have known of the insol- 
vent condition testified to by the experts.. 
State v. Hightower, 187 N. C. 300, 121 S. 
EK. 616 (1924). 

Bank Examiner as Expert Witness.— 
In an action to convict an officer of a 
bank under this section, the testimony of 
the State bank examiner is to be received 
as that of an expert upon the question of 
the bank’s insolvency. State v. High- 
tower, 187 N. C. 300, 121 S. E. 616 (1924). 

Certified Accountant as Witness. — 
Upon the trial of a bank official under the 
provisions of this section, testimony of a 
certified public accountant who had had 
experience in such matters and who had 
examined the books of the bank and had 
obtained from the directors, collectively 
and individually, information as to the 
value of its assets including lands and col- 
lateral, that the bank was insolvent at the 
time in question is not objectionable. 
State v.. Brewer, 202 N. C. 287,,162 S. 
Ez 363 (1932). 


§ 53-133. Capital stock, advertising larger amount than that paid 
in.—It shall be unlawful for any bank to advertise in a newspaper, letterhead, 
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or any other way, a larger capital stock than has been actually paid in in cash, 
Any bank violating this section shall be subject to a penalty of five hundred dol- 
lars for each and every offense. The penalty herein provided for shall be re- 
covered by the State in a civil action in any court of competent jurisdiction, and 
it shall be the duty of the Attorney General to prosecute all such actions. (1921, 


CONS 100g, Gra sis..224(0)-) 


§ 53-134. Offenses declared misdemeanors; prosecution; employ- 
ment of counsel; punishment.—Any offense against the banking laws of the 
State of North Carolina which is not elsewhere specifically declared to be a crime, 
or for which elsewhere a penalty is not specifically provided, is hereby declared 
to be a misdemeanor, and shall be punishable at the discretion of the court. ‘The 
Commissioner of Banks is authorized and directed to prosecute all offenses 
against the banking laws of the State, and to that end is expressly authorized 
to employ counsel to prosecute in the inferior courts and to aid the solicitor 
in the superior courts. The Auditor of the State shall, upon the certificate of the 
Commissioner of Banks, accompanied by an itemized statement of the account, 
draw his warrant upon the State Treasurer to compensate the counsel so em- 
ployed, and the State Treasurer shall pay the same out of the funds in the treasury 
and not otherwise appropriated. (Hx. Séss, 1921, c..56, s434C) Sismz24(e 
LOZ (orc 4/ Se 1621931 cr Z43sao8) 


Editor’s Note-——The 1927 amendment re- 
enacted this section in full, and the 1931 
amendment substituted “Commissioner of 
Banks” for “Corporation Commission.” 

Unlawful Act of Making Loans.—Un- 
der this section, the unlawful act of mak- 


ing loans in violation of § 53-48 or § 53- 
111 is made a misdemeanor, and is pun- 
ishable as such at the discretion of the 
court. State v. Cooper, 190 N. C. 528, 
130 S. E. 180 (1925). See notes to §§ 
53-48 and 53-111. 


§ 53-135. General corporation law to apply.—All provisions of the 
law relating to private corporations, and particularly those enumerated in the 
chapter entitled “Corporations,” not inconsistent with this chapter or with the 
business of banking, shall be applicable to banks. (1921, c. 4, s. 87; C. S., s. 
224(j).) 

Cited in Cole v. Farmers Bank, etc., 
Copme21UN,) CC) 249,120 8S saa (odyamess 
(1942). 


ARTICLE 11. 
Industrial Banks. 


§ 53-136. Industrial bank defined.—The term “industrial bank,” as 
used in this article shall be construed to mean any corporation organized or au- 
thorized under this article which is engaged in receiving, soliciting or accepting 
money or its equivalent on deposit and in lending money to be repaid in weekly, 
monthly, or other periodical installments or principal sums as a business: Pro- 
vided, however, this definition shall not be construed to include building and loan 
associations, commercial banks, or credit unions. (1923, c. 225, s. 1; C. S., s. 
225(a) ; 1945, c. 743, s. 1.) 

Editor’s Note. — Prior to the 1945 
amendment this section related only to 
corporations engaged in lending money. 
The amendment substituted at the end of 


the section the words “commercial banks, 
or credit unions” for the words “or com- 
mercial or savings banks.” 


§ 53-137. Manner of organization.—Any number of persons, not less 
than five, may organize an industrial bank by setting forth in a certificate of incor- 
poration, under their hands and seals, the following: 

(1) The name of the industrial bank. 
(2) The location of its principal office in this State. 
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The nature of its business. 


(3) 
(4) 


BANKS § 53-141 


The amount of its authorized capital stock which shall be divided into 


shares of ten, twenty, twenty-five, fifty, or one hundred dollars each: 
Provided, fractional shares may be issued for the purpose of comply- 
ing with the requirements of § 53-88. 

(5) The names and post-office addresses of subscribers for stock, and the 
number of shares subscribed by each. The aggregate of such sub- 
scription shall be the amount of the capital with which the industrial 


bank will begin business. 


(6) Period, if any, limited for the duration of the industrial bank. 
This section shall not apply to banks organized and doing business prior to the 


adoption of this section. (1923, c. 225, s. 

Editor’s Note—The 1945 amendment 
rewrote this section. 

Suit to Compel Issuance of Charter.— 
Where plaintiffs applied for an industrial 
bank charter, and their application was 
not passed upon by the Secretary of State 
on the advice and recommendation of the 
Commissioner of Banks, acting in accord- 


2: C. S., s. 225(b) ; 1945, c. 743, s. 1.) 
to compel the issuance of a charter, alleg- 
ing no capricious acts, bad faith or disre- 
gard of law by the State officers, the com- 
plaint did not state a cause of action and 
was not sufficient as a petition for cer- 
tiorari or as an application for manda- 
mus. Pue vy. Hood, 222 N. C. 310, 22 
S. E. (2d) 896 (1942). 


ance with the statutes, and plaintiffs sued 


§ 53-138. Corporate title.—Every corporation incorporated or reor- 
ganized pursuant to the provisions of this article shall be known as an industrial 
bank, and may use the word “bank” as part of its corporate title. (1923, c. 225, 
Set, Geis, S220 (C)\) 


§ 53-139. Capital stock.—The amount of capital stock with which any 
industrial bank shall commence business shall not be less than twenty-five thou- 
sand dollars ($25,000.00), in cities or towns of fifteen thousand population or 
less; nor less than fifty thousand dollars ($50,000.00), in cities or towns whose 
population exceeds fifteen thousand but does not exceed twenty-five thousand; 
nor less than one hundred thousand dollars ($100,000.00), in cities or towns 
whose population exceeds twenty-five thousand; the population to be ascertained 
by the last preceding national census: Provided, that this section shall not apply 
to industrial banks organized and doing business prior to March 3, 1923. (1923, 
enezons, 4 C) Sur 225(d)?) 


§ 53-140. Sales of capital stock; accounting; fees.—The capital stock 
sold by any industrial bank in process of organization, or for an increase of the 
capital stock, shall be accounted for to the bank in the full amount paid for the 
same. No commission or fee shall be paid to any person, association, or corpora- 
tion for selling such stock. The Commissioner of Banks shall refuse authority 
to commence business to any industrial bank where commissions or fees have 
been paid, or have been contracted to be paid by it, or by anyone in its behalf 
to any person, association, or corporation for securing subscriptions for or selling 
Bock inistichpank (1923; 6.11225, 1s oy Ga Oise 825 (e) 193 ly. ce 243, s./5.) 

Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks” for 
“Corporation Commission.” 


§ 58-141. Powers.—Industrial banks shall have the powers conferred by 
paragraphs 1, 2, 3, 5 and 7 of § 55-26, and subdivision (3) of § 53-43, such addi- 
tional powers as may be necessary or incidental for the carrying out of their 
corporate purposes, and in addition thereto the following powers: 

(1) To discount and negotiate promissory notes, drafts, bills of exchange 
and other evidence of indebtedness, and to loan money on real or 
personal security and reserve lawful interest in advance upon such 
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loans, and to discount or purchase notes, bills of exchange, acceptances 
or other choses in action. 

(2) Upon the making of a loan or discount, to deduct in advance, from the 
proceeds of such loan, interest at a rate not exceeding six per centum 
(6%) per annum upon the amount of the loan from the date thereof 
until the maturity of the final installment, notwithstanding that the 
principal amount of such loan is required to be repaid in installments. 

(3) To charge for loans made pursuant to this section a fee of two dollars 
and fifty cents on loans of fifty dollars or less and on loans in excess 
of fifty dollars, one dollar for each fifty dollars or fraction thereof 
loaned, up to and including two hundred and fifty dollars, and for loans 
in excess of two hundred and fifty dollars, one dollar for each two hun- 
dred and fifty dollars excess or fraction thereof, to cover expenses, 
including any examination or investigation of the character and cir- 
cumstances of the borrower, comaker, or surety. An additional fee of 
five dollars may be charged on such loans where same are secured 
by mortgage on real estate. No charge shall be collected unless a loan 
shall have been made. 

(4) To establish branch offices or places of business within the county in 
which its principal office is located, and elsewhere in the State, after 
having first obtained the written approval of the Commissioner of 
Banks, which approval may be given or withheld by the Commis- 
sioner of Banks in his discretion: Provided, that the Commissioner of 
Banks shall not authorize the establishment of any branch the paid-in 
capital of whose parent bank is not sufficient in amount to provide 
for the capital of at least twenty-five thousand dollars ($25,000.00) for 
the parent bank and at least twenty-five thousand dollars ($25,000.00) 
for each branch which it is proposed to be established in cities or 
towns of fifteen thousand population or less; nor less than fifty 
thousand dollars ($50,000.00) in cities or towns whose population 
exceeds fifteen thousand but does not exceed twenty-five thousand ; 
nor less than one hundred thousand dollars ($100,000.00) in towns 
whose population exceeds twenty-five thousand. 

(5) Subject to the approval of the Commissioner of Banks and on the au- 
thority of its board of directors, or a majority thereof, to enter into. 
such contracts, incur such obligations and generally to do and _per- 
form any and all such acts and things whatsoever as may be neces- 
sary or appropriate in order to take advantage of any and all mem- 
berships, loans, subscriptions, contracts, grants, rights or privileges, 
which may at any time be available or inure to banking institutions, 
or to their depositors, creditors, stockholders, conservators, receivers 
or liquidators, by virtue of those provisions of section eight of the 
Federal Banking Act of one thousand nine hundred and thirty-three 
(section twelve B of the Federal Reserve Act as amended) which 
establish the Federal Deposit Insurance Corporation and provide for 
the insurance of deposits, or of any other provisions of that or any 
other act or resolution of Congress to aid, regulate or safeguard 
banking institutions and their depositors, including any amendments 
of the same or any substitutions therefor; also, to subscribe for and 
acquire any stock, debentures, bonds or other types of securities of 
the Federal Deposit Insurance Corporation and to comply with the 
lawful regulations and requirements from time to time issued or made 
by such corporations. 

(6) To solicit, receive and accept money or its equivalent on deposit both 
in savings accounts and upon certificates of deposit. 

(7) Subject to the approval of the State Banking Commission, to solicit, re- 
ceive and accept money or its equivalent on deposit subject to check. 
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(Ose 2255151 6 Carper 2b ee bO2 5, cc 8199% sil oe 103) se. 243; 
6591935, 1c, Gliees 228.039 He 4a ees os 2 O45 ci 25352 1945.5 c. 
2eanel049 ch 952.266 led 1959. 4.3655) 


Editor’s Note.—The reference in the 
introductory paragraph to paragraphs of 
§ 55-26 of former chapter 55 can be trans- 
lated to subdivisions (1) to (5) of pres- 
ent § 55-17. 

The 1931 amendment substituted “Com- 
missioner of Banks” for ‘Corporation 
Commission,” and the 1935 amendment 
added subdivision (5). The 1939 amend- 
ment inserted the reference to § 53-43 in 
the opening paragraph and added sub- 
division (6). The 1943 amendment added 
subdivision (7). The 1945 amendment 


increased the charge for a loan in sub- 
division (3), and the 1949 amendment re- 
wrote subdivisions (1) and (2). 

The 1959 amendment, which deleted the 
word “installment” formerly preceding the 
word “loans” the first time it appears in 
line two of subdivision (3), provided that 
the fees provided for in this subdivision 
may be charged by any bank irrespective 
of whether a loan is an installment loan 
or not. 

For comment on the 1949 amendment, 
see or) Ne ©) Law Rev. 425: 


§ 53-142. Restriction on powers.—No industrial bank shall deposit any 


of its funds in any banking corporation unless such corporation has been desig- 
nated as such depositary by a vote of a majority of the directors, or of the execu- 
tive committee, exclusive of any director who is an officer, director, or trustee 
of the depositary so designated, present at any meeting duly called at which a 
quorum is in attendance, and approved by the Commissioner of Banks. (1923, 
CMe A se 22002 ) ee lO3 lec 243.553 Onn 1957-9cn 220:) 


Editor’s Note.— The 1931 amendment 
substituted “Commissioner of Banks’ for 
“Corporation Commission,’ and the 1937 


amendment struck out the former provi- 
sion prohibiting loans for longer than one 
year. 


53-143. Investments; securities; loans; limitations.—The provi- 
sions of $§ 53-46, 53-48 and 53-49, with reference to the limitations of investments 
in securities, limitations of loans and suspensions of investment and loan limi- 
tations, shall be applicable to industrial banks. (1923, c. 225, s. 8; C. S., s. 225- 
yee LOS C01 27,.8:42:) 


Editor’s Note.— The 1945 
rewrote this section. 


amendment 


§ 53-144. Supervision and examination.—Every industrial bank now 
or hereafter transacting the business of an industrial bank as defined by this 
article, whether as a separate business or in connection with any other business 
under the laws of and within this State, shall be subject to the provisions of this 
article, and shall be under the supervision of the Commissioner of Banks. The 
Commissioner of Banks shall exercise control of and supervision over the in- 
dustrial banks doing business under this article, and it shall be his duty to execute 
and enforce, through the State bank examiners and such other agents as are 
now or may hereafter be created or appointed, all laws which are now or may 
hereafter be enacted relating to industrial banks as defined in this article. For 
the more complete and thorough enforcement of the provisions of this article, the 
State Banking Commission is hereby empowered to promulgate such rules, regu- 
lations, and instructions, not inconsistent with the provisions of this article, as 
may, in its opinion, be necessary to carry out the provisions of the laws relating 
to industrial banks as in this article defined, and as may be further necessary to 
insure such safe and conservative management of industrial banks under the su- 
pervision of the Commissioner of Banks as may provide adequate protection for 
the interest of creditors, stockholders, and the public, in their relations with such 
institutions. All industrial banks doing business under the provisions of this 
article shall conduct their business in a manner consistent with all laws relating 
to industrial banks, and all rules, regulations and instructions that may be promul- 
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gated or issued by the State Banking Commission. (1923, c. 225, s. 11; C. S., 
SI2Z25 (1s) ROS C243 es, 5 1939NC 91s. 2. ) 

Editor’s Note.—The 1931 amendment State bank examiner” formerly appearing 
substituted “Commissioner of Banks” for in this section. 
“Corporation Commission” and “chief 


§ 53-145. Sections of general law applicable. — Sections 53-1, 53-3, 
9374,1.93-0;)05-0)509-/, 93-8, 53-9, 53-10, 53-11) 53212, 53-13, 53-18. 53-20 meee 
22, 53-23, 53-42, 53-47, 53-50, 53-51, 53-54, 53-63, 53-64, 53-67, 53-68, 53-70, 
93-71, 53-72, 53-73, 53-74, 53-78, 53-79, 53-80, 53-81, 53-82, 53-83, 53-85, 53- 
87, 53-88, 53-90, 53-91, 53-105, 53-106, 53-107, 53-108, 53-109, 53-110, 53-111, 
93-112," 33-117,753-118, 53-119, 53-120, 53-121, 53-122, 53-123; 53-124,553-125, 
D671 26a a rlieo 55-129 985 55132°9532133, 53-134) relating to the supervision and 
examination of commercial banks, shall be construed to be applicable to industrial 
banks, insofar as they are not inconsistent with the provisions of this article. Sec- 
tions 53-19, 53-24, 53-37, 53-39, 53-40, 53-41, 53-44, 53-45, 53-58, 53-59, 53- 
61, 53-66, 53-75, 53-76, 53-77, 53-86, 53-113, 53-114, 53-115, 53-116, 53-135, 53- 
146, and 53-148 through 53-158, relating to commercial banks, shall be construed 
to be applicable to industrial banks. (1923, c. 225, s. 13; C. S., s. 225(m) ; 1927, 
Crea Te LOSO CN 244.05) 33 °1945,1c. 743,050 ts 

Editor’s Note.— The 1939 amendment 53-78, 53-74, 53-85, 53-108, 53-111, 53-112, 
inserted 53-50 and 53-51 in the list of 53-126 and 53-133. And it inserted in 
sections in the first sentence. the second sentence the following sec- 


The 1945 amendment inserted in the tions: 53-58, 53-59, 53-61, 53-66, 53-113 
first sentence the following sections: 53-6, and 53-135. 
53-22, 53-23, 53-68, 53-70, 53-71, 53-72, 
ARTICLE 12. 


Joint Deposits. 


§ 53-146. Deposits in two names.—When a deposit has been or is here- 
after made in any bank, trust company, banking and trust company, or any other 
institution transacting business in this State, in the names of two persons, pay- 
able to either, or payable to either or the survivor, all or any part of the deposit, 
or any interest or dividend thereon, may be paid to either of said persons, whether 
the other is living or not; and the receipt or acquittance of the person so paid 
is a valid and sufficient discharge to the bank for payment so made. (1917, 
Cet ous wee O45s0 230), ) 


Editor’s Note—For discussion of sec- 
tion, see 9 N. C. Law Rev. 14. For note 
on rights of a survivor to a joint bank ac- 
count, see 31 N. C. Law Rev. 95; 35 N. 
C. Law Rev. 75. For note on joint bank 
accounts without survivorship provision 
in joint account agreement, see 35 N. C. 
Law Rev. 352. 

When Statute Applicable—The certifi- 
cate of deposit by a bank in the name of 
the husband, payable to himself “or” his 


wife does not fall within the provisions 
of this section. The statute applies only 
where the deposit is made in the names 
of two persons and payable to either, nor 
can construing the word “or” as meaning 
“and” have the effect of creating a ten- 
ancy in common. Jones vy. Fullbright, 197 
N. C. 274, 148 S. E. 229 (1929). 

Cited in Redmond v. Farthing, 217 N. 
C. 678, 9 S. E. (2d) 405 (1940). 


§ 53-147: Repealed by Session Laws 1943, c. 543, 


ARTICLE 13, 


Conservation of Bank Assets and Issuance of Preferred Stock. 


§ 53-148. Provision for bank conservators; 


duties and powers. — 


Whenever he shall deem it necessary, in order to conserve the assets of any bank 
for the benefit of the depositors and other creditors thereof, the Commissioner 
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of Banks may (with the approval of the Governor), appoint a conservator for 
such bank and require of such conservator such bond with such security as he 
may deem necessary and proper. The conservator, under the direction of the 
Commissioner of Banks, shall take possession of the books, records and assets 
of every description of such bank, and take such action as may be necessary to 
conserve the assets of such bank pending further disposition of its business as 
provided by law. Such conservator shall have all such rights, powers and privi- 
leges, subject to the Commissioner of Banks, now possessed by or hereafter given 
to the Commissioner of Banks under § 53-20, as amended, as are necessary to 
conserve the assets of said bank. During the time that such conservator remains 
in possession of such bank, the rights of all parties with respect thereto, shall 
be the same as those provided in § 53-20, as amended. All expenses of any such 
conservator shall be paid out of the assets of such bank and shall be a lien there- 
on which shall be prior to any other lien provided by this article or otherwise. 
The conservator shall receive as salary an amount no greater than that paid at 
the present time to employees of departments of the State government for similar 
Bervices(1933.0c.155):s: 1) 

Editor’s Note—For similarity to fed- to conservators of estates of missing per- 
eral act, see 11 N. C. Law Rev. 196. As_ sons, see §§ 33-63 to 33-66. 


§ 53-149. Examination of bank.—The Commissioner of Banks shall 
cause to be made such examination of the affairs of such bank as shall be neces- 
sary to inform him as to the financial condition of such bank. (1933, c. Nhs Ze 


53-150. Termination of conservatorship. —If the Commissioner of 
Banks shall become satisfied that it may safely be done, he may, in his discretion, 
terminate the conservatorship and permit such bank to resume the transaction 
of its business, subject to such terms, conditions, restrictions and limitations as 
he may prescribe. (1933, c. 155, s. 3.) 


53-151. Special funds for paying depositors and creditors 
ratably; new deposits.—While such bank is in the hands of the conservator 
appointed by the Commissioner of Banks, the Commissioner of Banks may re- 
quire the conservator to set aside from unpledged assets and make available for 
withdrawal by depositors and payment to other creditors on a ratable basis, such 
amounts as, in the opinion of the Commissioner of Banks, may safely be used for 
this purpose; and the Commissioner of Banks, may, in his discretion, permit the 
conservator to receive deposits, but deposits received while the bank is in the 
hands of the conservator (as well as special or trust deposits received by any 
bank, under the orders of the Commissioner of Banks, since March 2, 1933), 
shall not be subject to any limitation as to payment or withdrawal, and such 
deposits shall be segregated and shall not be used to liquidate any indebtedness 
of such bank existing at the time that a conservator was appointed for it, or any 
subsequent indebtedness incurred for the purpose of liquidating any indebtedness 
of said bank existing at the time such conservator was appointed. Such deposits 
received while the bank is in the hands of the conservator, as well as the special 
or trust deposits received since March 2, 1933, shall be kept on hand in cash 
or on deposit with a federal reserve bank. In being transmitted to the federal 
reserve bank, said deposits shall be so marked and designated as to indicate to 
such federal reserve bank that they are special deposits. (1933, c. 155, s. 4.) 


§ 53-152. Reorganization on agreement of depositors and stock- 
holders.—By the agreement of (i) depositors and other creditors of any bank 
representing at least seventy-five per cent in amount of its total deposits and other 
liabilities as shown by the books of the banks, or (ii) stockholders owning at 
least two-thirds of each class of its outstanding capital stock as shown by the 
books of the bank, or (iii) both depositors and other creditors representing at 
least seventy-five per cent in amount of the total deposits and other liabilities, 
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and stockholders owning at least two-thirds of its outstanding capital stock as 
shown by the books of the bank, any bank may effect such reorganization with 
the consent and approval of the Commissioner of Banks as by such agreement 
may be determined: Provided, however, that claims of depositors or other credi- 
tors which will be satisfied in full under the provisions of the plan of reorganiza- 
tion shall not be included among the total deposits and other liabilities of the 
bank in determining the per cent thereof as above provided. 

When such reorganization becomes effective, all books, records and assets of 
such bank shall be disposed of in accordance with the provisions of the plan, and 
the affairs of the bank shall be conducted by its board of directors in the manner 
provided by the plan and under the conditions, restrictions and limitations which 
may have been prescribed by the Commissioner of Banks. In any reorganiza- 
tion which shall have been approved, and shall have become effective as pro- 
vided herein, all depositors and other creditors and stockholders of such bank, 
whether or not they shall have consented to such plan of organization, shall be 
fully and in all respects subject to and bound by its provisions, and claims of 
all depositors and other creditors shall be treated as if they had consented to 
such plan of reorganization: Provided, however, that no reorganization shall 
affect the lien of secured creditors. (1933, c..155, s7 5) 

Editor’s Note.—The provision in the plicable to the federal government, i. e., 
second paragraph is identical with the impairment of contract. 11 N. C. Law 
federal act but its validity may be ques- Rev. 196. 
tioned on a constitutional ground not ap- 


§ 53-153. Segregation of recent deposits not effective after bank 
turned back to officers; notice of turning bank back to officers.—After 
fitteen days after the affairs of a bank shall have been turned back to its board 
of directors by the conservator, either with or without a reorganization as pro- 
vided in § 53-152 hereof, the provisions of § 53-151 with respect to the segrega- 
tion of deposits received while it is in the hands of the conservator, and with 
respect to the use of such deposits to liquidate the indebtedness of such bank, 
shall no longer be effective: Provided, that before the conservator shall turn 
back the affairs of the bank to its board of directors, he shall cause to be published 
in a newspaper published in the city, town or county in which such bank is 
located, and if no newspaper is published in such city, town or county, in a news- 
paper to be selected by the Commissioner of Banks, a notice in form approved by 
the Commissioner of Banks, stating the date on which the affairs of the bank 
will be returned to its board of directors, and that the said provisions of § 53-151 
will not be effective after fifteen days after such date; and on the date of publica- 
tion of such notice, the conservator shall immediately send to every person who 
is a depositor in such bank under § 53-151, a copy of such notice by registered 
mail, addressing it to the last known address of such persons shown by the records 
of the bank; and the conservator shall send similar notice in like manner to every 
person making deposit in such bank under § 53-151, after the date of such news- 


paper publication and before the time when the affairs of the bank are returned 
to'its directors (1933195, 62) 


§ 53-154. Issuance of preferred stock.—Notwithstanding any other 
provision of this article or any other law, and notwithstanding any of the pro- 
visions of its articles of incorporation or bylaws, any bank may, with the ap- 
proval of the Commissioner of Banks, and by vote of stockholders owning a 
majority of the stock of such bank, upon not less than two days’ notice given by 
registered mail pursuant to action taken at a meeting of its board of directors 
(which may be held upon not less than one day’s notice) issue preferred stock 
in such amount and with such par value as shall be approved by said Commis- 
sioner of Banks. A copy of the minutes of such directors’ and stockholders’ 
meetings, certified by the proper officer and under the corporate seal of the bank, 
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and accompanied by the written approval of the Commissioner of Banks shall 
be immediately filed in the office of the Secretary of State, and when so filed, 
shall be deemed and treated as an amendment to the articles of incorporation 
of such bank. 

No issue of preferred stock shall be valid until the par value of all stock so 
issued shall have been paid for in full in cash or in such manner as may be specifi- 
cally approved by the Commissioner of Banks. (1933, c. 155, s. 7.) 


§ 53-155. Rights and liabilities of preferred stockholders.—The 
holders of such preferred stock shall be entitled to cumulative dividends payable 
at a rate not exceeding six per centum per annum, but shall not be held indi- 
vidually responsible as such holders for any debts, contracts or engagements of 
such bank, and shall not be liable for assessments to restore impairments in the 
capital of such banks as now provided by law with reference to holders of com- 
mon stock in banks. Notwithstanding any other provisions of law, the holders 
of such preferred stock shall have such voting rights and such stock shall be 
subject to retirement in such manner and on such terms and conditions as may 
be provided in the articles of incorporation or any amendment thereto, with the 
approval of the Commissioner of Banks. 

No dividends shall be declared or paid on common stock until the cumulative 
dividends on the preferred stock shall have been paid in full; and if the bank is 
placed in liquidation, no payments shall be made to the holders of the common 
stock until the holders of the preferred stock shall have been paid in full the par 
value of such stock and all accumulated dividends. (1933, c. 155, s. 8.) 


§ 53-156. Term ‘“‘stock’’ not to include preferred stock; latter not 
to be used as collateral for loans.—Wherever in existing banking law, the 
words “stock,” “stockholders,” “capital” or “capital stock” are used, the same 
shall not be deemed to include preferred stock: Provided, that no bank issuing 
preferred stock under the provisions hereof, shall be permitted at any time to 
make loans upon such preferred stock; provided further that in determining 
whether or not the minimum capital or capital stock required in $$ 53-2, 53-11, 
53-62 and 53-139, has been supplied to such bank or banking corporation, the 
Commissioner of Banks shall include preferred stock as capital or capital stock. 
CONGR) Sor NE sy ARLE RIK Beore WSO RNS) Mendleytay toy i) 

Editor’s Note.— The 1935 amendment The 1953 amendment deleted the for- 
added the last proviso of this section re- mer reference to § 58-116. 
lating to the determination of whether 
the capital stock has been supplied. 


§ 53-157. Rights and liabilities of conservator.—The conservator ap- 
pointed pursuant to the provisions of this article shall be subject to the provi- 
sions of and to the penalties prescribed by $§ 53-43, 53-129, and 53-131. (1933, 
Gal Lovese 10;) 


§ 53-158. Naming of conservator not liquidation. — No power con- 
ferred in this article upon the Commissioner of Banks, when exercised, shall be 
deemed an act of possession for the purposes of liquidation; and whenever the 
Commissioner of Banks shall, with reference to any bank for which a conservator 
is appointed, deem that liquidation is necessary, he shall exercise the powers for 
the purposes of liquidation as provided in § 53-20 as amended. (1933, c. 155, 
Sel) 


ARTICLE 14. 
Banks Acting in a Fiduciary Capacity. 


§ 53-159. Banks may act as fiduciary.—Any bank licensed by the Com- 
missioner of Banks, where such powers or privileges are granted it in its charter, 
may be guardian, trustee, assignee, receiver, executor or administrator in this 
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State without giving any bond; and the clerks of the superior courts, or other 
officers charged with the duty or clothed with the power of making such appoint- 
ments, are authorized to appoint such bank to any such office. (1945, c. 743, 
Salis) 

Stated in Wiggins v. Finch, 232 N. C. 
391, 61 S. B. (Cd) 72 (1950). 


§ 53-160. License to do business. — Before any such bank is author- 
ized to act in any fiduciary capacity without bond, it must be licensed by the 
Commissioner of Banks of the State. For such license the licensee shall pay to 
the State Banking Commission an annual license fee of two hundred dollars 
($200.00), which shall be remitted to the State Treasurer for the use of the 
Commissioner of Banks in the supervision of banks acting in a fiduciary capacity, 
insofar as it may be necessary, and the surplus, if any, shall remain in the 
State treasury for the use of the general fund of the State. (1945, c. 743, s. 1.) 


§ 53-161. Examination as to solvency.—The Commissioner of Banks 
shall examine into the solvency of such bank, and shall, if he deem it necessary, 
at the expense of the bank, make or cause to be made an examination at its home 
office of its assets and liabilities. (1945, c. 743, s. 1.) 


§ 53-162. Certificate of solvency.— After any such bank has been li- 
censed by the Commissioner of Banks, a certificate issued by the Commissioner 
of Banks, showing the bank to be solvent to an amount not less than one hundred 
thousand dollars ($100,000.00), shall authorize such bank to act in a fiduciary 
capacity without bond. There shall be no charge for the seal of this certificate. 
(1945, c. 743, s. 1.) 


§ 53-163. Clerk of superior court notified of license and revocation. 
—The Commissioner of Banks, upon granting license to any such bank, shall 
immediately notify the clerk of the superior court of each county in the State 
that such bank has been licensed under this article, and, whenever the Commis- 
sioner of Banks is satisfied that any bank licensed by him has become insolvent, 
or is in imminent danger of insolvency, he shall revoke the license granted to such 
bank and notify the clerk of the superior court of each county in the State of the 
revocation. After such notification, the right of any such bank to act in a 
fiduciary capacity shall cease. (1945, c. 743, s. 1.) 


ArticLté 15. 
North Carolina Small Loans Act. 


§ 53-164. Supervision, expenses and definitions.—(a) Loan agencies 
or brokers, as defined in subsection (b) of this section, shall be under the super- 
vision and control of the Commissioner of Banks. Such persons, firms or cor- 
porations (hereinafter referred to as “lenders”) shall, for purpose of defraying 
necessary expenses of the Commissioner of Banks and his agents in supervis- 
ing them, pay to the Commissioner of Banks the fees prescribed in G. 8. 53-122 
at the times therein specified. 


(b) For purposes of this article a “lender” is any person, firm or corporation 
engaged in the business of making loans, lending money, or accepting fees for 
endorsing or otherwise securing loans or contracts for repayment of debts. 

(c) For purposes of this article a “borrower” is any person who borrows 
money from or, in connection with the obtaining of credit, pays money to a 


lenders G@l055c-012/9 2 1957.7c, 1420 ¢se1") 


Editor’s Note.— The 1955 amendment protection to borrowers from small loan 
rewrote this article, formerly containing agencies. ‘The article heading formerly 
five sections derived from Public Laws read “Loan Agencies or Brokers.” 

1945, c. 282, so as to provide additional The 1957 amendment substituted ‘“sub- 
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section (b) of this section” for “G. S. nated it as subsection (a). The amend- 
105-88” in the former section and desig- ment also added subsections (b) and (c). 


53-165. Limitation on charges and collateral. — (a) Such lenders 
shall not, directly or indirectly, charge, demand of, contract for, or receive from 
borrowers any amount or thing whatever except the following: 

(1) The same fees and interest that may lawfully be charged by industrial 

banks on installment loans. 

(2) Reasonable credit life insurance as defined in G. S$. 58-195.2 and reason- 
able accident and health insurance as defined in G. S. 58-254.8, in- 
cluding reasonable hospitalization benefits, and the premiums there- 
for, together with a policy writing fee, all in accordance with, and in 
such amounts as may be from time to time authorized by the rules 
and regulations promulgated by the Commissioner of Insurance for 
the writing of insurance in connection with loans; provided, how- 
ever, that in no event shall the amount of credit life insurance cover- 
age exceed the original face amount of the specific contract of in- 
debtedness in connection with which it is written; and provided, 
further, that credit accident and health insurance shall not be written 
in connection with any loan repayable over a period of less than eight 
weeks. 

(3) Liens on tangible property. 

(4) The fees necessary to probate and record such liens. 

(5) Endorsements of negotiable paper by third parties. 

(b) Those fees and insurance premiums permitted by the terms of subsection 
(a) of this section shall not be charged more frequently than once each sixty days 
by the same lender to the same borrower. (1955, c. 1279; 1957, c. 1429, s. 2.) 

Editor’s Note.— The 1957 amendment pearing before the word “borrowers” in 
deleted the word “their” formerly ap- line three of subsection (a). 


§ 53-166. Restrictions as to insurance.—(a) The term of those life in- 
surance and accident and health insurance policies defined in G. S. 53-165 (a) 
(2) shall correspond to the term of the loan contract. 

(b) If such insurance is written in connection with a loan, the insurer shall 
deliver the original policy or certificate of insurance to the insured borrower in 
accordance with the rules and regulations promulgated by the Commissioner of 
Insurance for the writing of insurance in connection with loans. 

(c) Ifa loan obligation is discharged or if a new life insurance or accident and 
health insurance policy is issued, the credit life insurance or credit accident and 
health insurance on such obligation shall be discharged and the unearned portion 
of the insurance premium shall be refunded to the borrower; provided that if the 
unearned premiums total less than one dollar ($1.00), the provisions of this sub- 
section shall not apply. 

(d) The Commissioner of Insurance, in addition to the powers and duties 
granted him by G. S. 58-9, may, by order, suspend or cancel the right of any 
lender and its officers, agents or representatives to sell and take insurance as au- 
thorized by this article, when the Commissioner shall find that the lender has vio- 
lated any provisions of this article, or the rules and regulations referred to herein 
relating to the writing of insurance. (1955, c. 1279.) 


§ 53-167. Written statement of rates in force.—(a) At the time any 
loan is made, the lender shall deliver to the borrower a statement, which shall dis- 
close in clear and distinct terms the amount and date of the loan, the amount of 
interest, fees, premiums, and charges, the type of security given for the loan, a 
schedule of payments to be made, and the name and address of the lender and of 
each person primarily obligated on the note. 

(b) Each lender doing business in North Carolina shall display at each place 
of business a full and accurate schedule of the interest, fees, and charges upon all 
classes of loans made. (1955, c. 1279.) 
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§ 53-168. Payment of loans; receipts.—(a) After each payment made 
on account of any loan, the lender shall give to the person making such payment 
a signed, dated receipt showing the amount paid and the balance due on the loan. 

(b) Upon payment of the loan in full, the lender shall mark every note with 
the word “paid” or “cancelled,” and shall release any mortgage or restore any 
pledge. The cancelled note shall be returned to the borrower. (1955, c. 1279.) 


§ 53-168.1. Advertising, broadcasting, etc., false or misleading 
statements.—No lender shall advertise, display, distribute, broadcast or tele- 
vise or cause or permit to be advertised, displayed, distributed, broadcast, or 
televised, in any manner any false, misleading, or deceptive statement or rep- 
resentation with regard to the rates, terms, or conditions for loans regulated 
by this article. (1957, c. 1429, s. 3.) 


§ 53-169. Securing of information; records and reports; allocations 
of expense.—(a) Each lender shall maintain in his local office all records re- 
quired by the Commissioner of Banks to be kept, and the Commissioner, his 
deputy, or duly authorized examiner is authorized and empowered to examine 
such records at all reasonable times. 


(b) Each lender shall file with the Commissioner of Banks semiannually on 
or before the 31st days of January and July for the preceding six months’ pe- 
riods ending December 31 and June 30 respectively reports on forms prescribed 
by the Commissioner. Such reports shall disclose in detail and under appropriate 
headings the resources, assets and liabilities of such lender at the end of the 
period, the income, expense, gain, loss and distribution of earnings and surplus 
during such period, the ratios of such profits to the assets reported, the monthly 
average number and amount of loans outstanding and a classification of loans 
made, by size and by security. Such reports shall be verified by the oath or 
affirmation of the owner, manager, president, vice president, cashier, secretary 
or treasurer of such lender. 


(c) If a lender conducts another business or is affiliated with other lenders 
under this article, or, if any other situation exists under which allocations of 
expense are necessary, the lender or lenders shall make such allocation accord- 
ing to appropriate and reasonable accounting methods as prescribed by the Com- 
missioner. 

(d) If a lender is affiliated with other lenders, all of the affiliated lenders shall 
file composite semiannual reports in addition to the separate reports required 
im subsection (c) Of this section, (1955,.c. 1279; 1957, ¢.91429) ca) 

Editor’s Note.— The 1957 amendment 
rewrote subsections (b) and (c) and 
added subsection (d). 


§ 53-170. Banking Commission to make rules and regulations. — 
The State Banking Commission is hereby authorized, empowered and directed to 
make all rules and regulations deemed by the Commission to be necessary or de- 
sirable in providing for the protection of the borrowing public and the efficient 
management of such lenders and to give all necessary instructions to such lenders 
for the purpose of interpreting this article. And it shall be the duty of all such 
lenders, their officers, agents and employees, to comply fully with all such rules, 
regulations and instructions, and with all such orders as the Commissioner of 
Banks may issue pursuant to the provisions of G. S. 53-169. (1955, ¢. 1279.) 


§ 53-170.1. Commissioner to issue subpoenas, conduct hearings, 
give publicity to investigations, etc.—The Commissioner of Banks shall have 
the power and duty to issue subpoenas and compel attendance of witnesses, ad- 
minister oaths, conduct hearings, transcribe testimony, and to send for persons 
and papers whenever he deems it necessary, in making the investigations and 
conducting the hearings provided for herein or in the other discharge of his 
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duties, and to give such publicity to his investigations and findings as he may 
deem best for the public interest. (1957, c. 1429, s. 5.) 


§ 53-171. Revocation or suspension of right to do business.—If the 
Commissioner of Banks shall find, after due notice and hearing, that any such 
lender, or an officer, agent or representative thereof has violated any of the pro- 
visions of this article, or has failed to comply with the rules, regulations, instruc- 
tions or orders promulgated by the State Banking Commission pursuant to the 
powers and duties prescribed herein, or has furnished false information to the 
Commissioner of Banks or the State Banking Commission, he shall issue an order 
revoking or suspending the right of such lender and such officer, agent or repre- 


sentative to do business in North Carolina as a loan agency or broker. (1955, c. 


1279.) 


§ 53-171.1. Injunctive powers; receivers.—Whenever the Commis- 
sioner has reasonable cause to believe that any lender is violating or is threaten- 
ing to violate any provision of this article, he may in addition to all actions pro- 
vided for in this article, and without prejudice thereto, enter an order requir- 
ing such lender to desist or to refrain from such violation; and an action may 
be brought in the name of the Commissioner on the relation of the State of 
North Carolina to enjoin such lender from engaging in or continuing such vio- 
lation or from doing any act or acts in furtherance thereof. In any such action 
an order or judgment may be entered awarding such preliminary or final injunc- 
tion as may be deemed proper. In addition to all other means provided by law for 
the enforcement of a restraining order or injunction, the court in which such ac- 
tion is brought shall have power and jurisdiction to impound, and to appoint a 
receiver for the property and business of the defendant, including books, papers, 
documents, and records pertaining thereto or so much thereof as the court may 
deem reasonably necessary to prevent violations of this article through or by 
means of the use of said property and business. Such receiver, when appointed 
and qualified, shall have such powers and duties as to custody, collection, ad- 
ministration, winding up, and liquidation of such property and business as shall 
from time to time be conferred upon him by the court. (1957, c. 1429, s. 6.) 


§ 53-171.2. Review of regulation, order or act of Commission or 
Commissioner.—The validity of any regulation or order or act of the Commis- 
sion or Commissioner shall be subject to review on the filing of a petition by the 
aggrieved person, firm or corporation as provided in article 33, chapter 143 of 
the General Statutes of North Carolina. (1957, c. 1429, s. 6.) 


§ 53-172. Penalties; Commissioner to provide and testify as to 
facts in his possession.—Any such lender, or any officer, agent or representa- 
tive thereof who fails to comply with or who otherwise violates any of the pro- 
visions of this article, shall be guilty of a misdemeanor, and each such violation 
shall be considered as a separate offense. It shall be the duty of the Commissioner 
of Banks to provide the solicitor of the court having jurisdiction of any such 
offense with all facts and evidence in his actual or constructive possession, and 
to testify as to such facts upon the trial of any person for any such offense. (1955, 
Cr 2/9 2195/5"c2 1429, s3.7:) 

Editor’s Note.— The 1957 amendment 
added the second sentence. 


§ 53-173. Businesses exempted.—Nothing in this article shall be con- 
strued to apply to any person, firm or corporation engaged solely in the busi- 
ness of making loans of fifty dollars ($50.00) or more secured by motor ve- 
hicles nor to any person, firm or corporation doing business under the authority 
of any law of this State or of the United States relating to banks, trust com- 
panies, building and loan associations, co-operative credit unions, pawnbrokers 
lending or advancing money on specific articles of personal property, industrial 
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banks, the business of negotiating loans on real estate as defined in G. S. 105- 
41, nor to installment paper dealers as defined in G. S. 105-83 other than per- 
sons, firms and corporations engaged in the business of accepting fees for en- 
dorsing or otherwise securing loans or contracts for repayment of debts. (1955, 
C1279 41957 ,1ce AZORSeos) 

Editor’s Note.— Prior to the 1957 certain loans on motor vehicles was ex- 
amendment only the business of making empted. 
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Chapter 53A. 


Business Development Corporations. 


Sec. Sec. 

53A-1. Definitions. 53A-9. Amendment of charter. 

53A-2. Incorporation authorized; infor- 53A-10. Board of directors; officers and 
mation to be set forth; pur- agents. 
poses; powers generally. 53A-11. Earned surplus requirements; de- 

53A-3. Capital stock; provisions of cer- termination of net earnings and 
tificates of incorporation. surplus. 

53A-4. Approval and filing of certifi- 53A-12. Deposits by corporation in bank- 
cates; authority of incorpora- ing institutions; corporation 
tors. not to receive deposits. 


53A-5. Acquisition, etc., of corporation’s 53A-13. Examinations and reports. 
securities and stock; financial 53A-14. First meeting. 


institutions becoming members; 53A-15. Tax exemptions and credits. 

limitation on stock acquired by 53A-16. Duration of corporation. 

members. 53A-17. Charter void unless business be- 
53A-6. Applications for membership in gun; chapter void unless cor- 

corporation; acceptance; loans poration organized. 

to corporation by members. 53A-18. Credit of State not pledged. 


53A-7. Term of membership; withdrawal. 
53A-8. Powers of stockholders and 
members; voting. 


§ 538A-1. Definitions.—As used in this chapter, the following words and 
phrases, unless differently defined or described, shall have the meanings and ref- 
erences as follows: 


(1) “Board of directors’: The board of directors of the corporation cre- 
ated under this chapter. 

(2) “Corporation”: A North Carolina business development corporation cre- 
ated under this chapter. 

(3) “Financial institution”: Any banking corporation or trust company, 
building and loan association, insurance company or related corpora- 
tion, partnership, foundation, or other institution engaged primarily 
in lending or investing funds. 

(4) “Loan limit”: For any member, the maximum amount permitted to be 
outstanding at one time on loans made by such member to the corpo- 
ration, as determined under the provisions of this chapter. 

(5) “Member”: Any financial institution authorized to do business within 
this State which shall undertake to lend money to a corporation cre- 
ated under this chapter, upon its call, and in accordance with the 
provisions of this chapter. (1955, c. 1146, s. 1.) 


§ 53A-2. Incorporation authorized; information to be set forth; 
purposes; powers generally.—(a) Incorporation; Information Required; 
Purposes.—T wenty-five (25) or more persons, a majority of whom shall be resi- 
dents of this State, who may desire to create a business development corporation 
under the provisions of this chapter, for the purpose of promoting, developing 
and advancing the prosperity and economic welfare of the State and, to that end, 
to exercise the powers and privileges hereinafter provided, may be incorporated 
in the following manner; such persons shall, by certificate of incorporation filed 
with the Secretary of State, under their hands and seals, set forth: 


(1) The name of the corporation, which shall include the words ‘Business 
Development Corporation of North Carolina” ; 
(2) The location of the principal office of the corporation, but such corpo- 
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ration may have offices in such other places within the State as may 
be fixed by the board of directors. 

(3) The purpose for which the corporation is founded, which shall include 
the following: 

The purposes of the corporation shall be to promote, stimulate, de- 
velop and advance the business prosperity and economic welfare of 
the State of North Carolina and its citizens; to encourage and assist 
through loans, investments or other business transactions, in the lo- 
cation of new business and industry in this State and to rehabilitate 
and assist existing business and industry; and so to stimulate and 
assist in the expansion of all kinds of business activity which will tend 
to promote the business development and maintain the economic sta- 
bility of this State, provide maximum opportunities for employment, 
encourage thrift, and improve the standard of living of the citizens of 
this State; similarly, to cooperate and act in conjunction with other 
organizations, public or private, in the promotion and advancement of 
industrial, commercial, agricultural and recreational developments in 
this State; and to provide financing for the promotion, development, 
and conduct of all kinds of business activity in this State. 

(b) Powers Generally—In furtherance of such purposes and in addition to 
the powers conferred on business corporations by the provisions of chapter 55 of 
the General Statutes the corporation shall, subject to the restrictions and limita- 
tions herein contained, have the following powers: 

(1) To elect, appoint and employ officers, agents and employees; to make 
contracts and incur liabilities for any of the purposes of the corpora- 
tion; provided, that the corporation shall not incur any secondary lia- 
bility by way of guaranty or endorsement of the obligations of any 
person, firm, corporation, joint-stock company, association or trust, 
or in any other manner. 

(2) To borrow money from the members, from any financial institution, and 
from any agency established under the Small Business Investment 
Act of 1958, Public Law 85-699-85th Congress, or other similar fed- 
eral legislation, for any of the purposes of the corporation; to issue 
therefor its bonds, debentures, notes or other evidences of indebted- 
ness, whether secured or unsecured, and to secure the same by mort- 
gage, pledge, deed of trust or other lien on its property, franchises, 
rights and privileges of every kind and nature or any part thereof or 
interest therein, without securing stockholder or member approval; 
provided, that no loan to the corporation shall be secured in any man- 
ner unless all outstanding loans to the corporation shall be secured 
equally and ratably in proportion to the unpaid balance of such loans 
and in the same manner. 

(3) To make loans to any person, firm, corporation, joint-stock company, as- 
sociation or trust, and to establish and regulate the terms and condi- 
tions with respect to any such loans and the charges for interest and 
service connected therewith; provided, however, that the corporation 
shall not approve any application for a loan unless and until the per- 
son applying for said loan shall show that he has applied for the loan 
through ordinary banking channels and that the loan has been refused 
by at least one bank or other financial institution. 

(4) To purchase, receive, hold, lease, or otherwise acquire, and to sell, con- 
vey, transfer, lease or otherwise dispose of real and personal property, 
together with such rights and privileges as may be incidental and ap- 
purtenant thereto and the use thereof, including, but not restricted 
to, any real or personal property acquired by the corporation from 
time to time in the satisfaction of debts or enforcement of obligations. 
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(5) To acquire the good will, business, rights, real and personal property, 
and other assets, or any part thereof, or interest therein, of any per- 
sons, firms, corporations, joint-stock companies, associations or trusts, 
and to assume, undertake, or pay the obligations, debts and liabilities 
of any such person, firm, corporation, joint-stock company, associa- 
tion or trust; to acquire improved or unimproved real estate for the 
purpose of constructing industrial plants or other business establish- 
ments thereon or for the purpose of disposing of such real estate to 
others for the construction of industrial plants or other business es- 
tablishments; and to transfer, lease, or otherwise dispose of industrial 
plants or business establishments. 

(6) To acquire, subscribe for, own, hold, sell, assign, transfer, mortgage, 
pledge or otherwise dispose of the stock, shares, bonds, debentures, 
notes or other securities and evidences of interest in, or indebtedness 
of, any person, firm, corporation, joint-stock company, association or 
trust, and while the owner or holder thereof to exercise all the rights, 
powers and privileges of ownership, including the right to vote there- 
on. 

(7) To mortgage, pledge, or otherwise encumber any property, right or thing 
of value, acquired pursuant to the powers contained in subdivisions 
(4), (5) or (6) of this subsection, as security for the payment of 
any part of the purchase price thereof. 

(8) To cooperate with and avail itself of the facilities of the Department of 
Conservation and Development and any similar governmental agen- 
cies; and to cooperate with and assist, and otherwise encourage or- 
ganizations in the various communities of the State in the promotion, 
assistance, and development of the business prosperity and economic 
welfare of such communities or of this State or of any part thereof. 

(9) To do all acts and things necessary or convenient to carry out the powers 
expressly granted in this chapter. (1955, c. 1146, s. 2; 1959, c. 613, 
Sule) 


Editor’s Note.— The 1959 amendment legislation.” Section 2 of the amendatory 


deleted the word “only” formerly appear- 
ing in line one of subdivision (2) of sub- 
section (b), and inserted in lieu thereof, 
immediately following the word “mem- 
bers”, the following: “from any financial 
institution, and from any agency estab- 


act provides that nothing contained there- 
in shall change or affect in any way the 
provisions of the certificate of incorpora- 
tion of any existing corporation organ- 
ized under chapter 1146 of the Session 


‘Laws of 1955 unless and until such certif- 


lished under the Small Business Invest- 
ment Act of 1958, Public Law 85-699— 
85th Congress, or other similar federal 


icate of incorporation shall be amended 
as provided in section 9 of such chapter. 


§ 53A-3. Capital stock; provisions of certificates of incorporation. 
—The certificate shall set forth the amount of total authorized capital stock and 
the number of shares in which it is divided, the par value of each share, and the 
amount of capital stock with which it will commence business and, if there is 
more than one class of stock, a description of the different classes, and the names 
and postoffice addresses of the subscribers of stock and the number of shares sub- 
scribed by each. The aggregate of the subscription shall be the amount of capital 
with which the corporation will commence business. ‘The certificate of incorpora- 
tion may also contain any provision consistent with the laws of this State for the 
regulation of the affairs of the corporation or creating, defining, limiting, and 
regulating its powers. The certificate of incorporation shall be in accordance 
with the provisions of G. S. 55-3. (1955, c. 1146, s. 3.) 

Editor’s Note.—Former § 55-3, referred The present requirements are to be found 
to at the end of this section, set out the in present § 55-7. 
requirements for articles of incorporation. 
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§ 53A-4. Approval and filing of certificates; authority of incorpo- 
rators.—Before the said certificate of incorporation shall become effective, it 
must be approved by a resolution adopted by the Governor and Council of State 
and, from the date the said certificate of incorporation is filed in the office of the 
Secretary of State, with such approval, the stock subscribers, their successors and 
assigns, shall become a body corporate, by the name specified in the certificate, 
subject to amendment and dissolution as provided in this chapter. ‘The incorpo- 
rators shall have the authority and shall perform such acts and things as required 
by the provisions of this chapter, as set forth in § 53A-2. (1955, c. 1146, s. 4.) 


§ 538A-5. Acquisition, etc., of corporation’s securities and stock; fi- 
nancial institutions becoming members; limitation on stock acquired 
by members.—Notwithstanding any rule at common law or any provision of 
any general or special law or any provision in their respective charters, agree- 
ments of association, articles of organization, or trust indentures: 

(1) All domestic corporations organized for the purpose of carrying on busi- 
ness within this State including without implied limitation any public 
utility companies and insurance and casualty companies and foreign 
corporations licensed to do business in the State, and all trusts, are 
hereby authorized to acquire, purchase, hold, sell, assign, transfer, 
mortgage, pledge or otherwise dispose of any bonds, securities or 
other evidences of indebtedness created by, or the shares of the capital 
stock of, the corporation, and while owners of said stock to exercise 
all the rights, powers and privileges of ownership, including the right 
to vote thereon, all without the approval of any regulatory authority 
of the State; 

(2) All financial institutions are hereby authorized to become members of 
the corporation and to make loans to the corporation as provided 
herein; 

(3) A financial institution which does not become a member of the corpora- 
tion shall not be permitted to acquire any shares of the capital stock 
of the corporation; and 

(4) Fach financial institution which becomes a member of the corporation 

is hereby authorized to acquire, purchase, hold, sell, assign, transfer, mortgage, 
pledge, or otherwise dispose of, any bonds, securities or other evidences of indebt- 
edness created by, or the shares of the capital stock of the corporation, and while 
owners of said stock to exercise all the rights, powers and privileges of ownership, 
including the right to vote thereon, all without the approval of any regulatory au- 
thority of the State; provided, that the amount of the capital stock of the corpo- 
ration which may be acquired by any member pursuant to the authority granted 
herein shall not exceed ten per cent (10%) of the loan limit of such member. 
The amount of capital stock of the corporation which any member is authorized 
to acquire pursuant to the authority granted herein is in addition to the amount 
of capital stock in corporations which such member may otherwise be authorized 
tovacquire. 2 (1955, cr 1146s ciop) 


§ 53A-6. Applications for membership in corporation; acceptance; 
loans to corporation by members. — Any financial institution may request 
membership in the corporation by making application to the board of directors on 
such form and in such manner as said board of directors may require, and mem- 
bership shall become effective upon acceptance of such application by said board. 

Each member of the corporation shall make loans to the corporation as and 
when called upon by it to do so on such terms and other conditions as shall be ap- 
proved from time to time by the board of directors, subject to the following con- 
ditions: 

(1) All loan limits shall be established at the thousand-dollar amount nearest 
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to the amount computed in accordance with the provisions of this 
section. 

(2) No loan to the corporation shall be made if immediately thereafter the 
total amount of the obligations of the corporation would exceed ten 
times the amount then paid in on the outstanding capital stock of 
the corporation. 

(3) The total amount outstanding on loans to the corporation made by any 
member at any one time, when added to the amount of the investment 
in the capital stock of the corporation then held by such member, shall 
not exceed: 

a. Twenty per cent (20%) of the total amount then outstanding on 
loans to the corporation by all members, including in said total 
amount outstanding, amounts validly called for loan but not 
yet loaned. 

b. The following limit, to be determined as of the time such member 
becomes a member on the basis of the audited balance sheet of 
such member at the close of its fiscal year immediately preced- 
ing its application for membership, or, in the case of an in- 
surance company, its last annual statement to the Commissioner 
of Insurance: Two per cent (2%) of the capital and surplus 
of commercial banks and trust companies; one per cent (1%) 
of the total outstanding loans made by a building and loan as- 
sociation: Provided, however, that any business development 
corporation created pursuant to this chapter may in its certifi- 
cate of incorporation, or by appropriate amendment thereto, 
provide that the loan limit of a building and loan association 
member shall be only one-half of one per cent (.5 of 1%) of 
the total outstanding loans made by such building and loan 
association member; one per cent (1%) of the capital and un- 
assigned surplus of stock insurance companies, except fire in- 
surance companies; one per cent (1%) of the unassigned sur- 
plus of mutual insurance companies, except fire insurance 
companies, one-tenth of one per cent (.1 of 1%) of the assets 
of fire insurance companies; and such limits as may be ap- 
proved by the board of directors of the corporation for other 
financial institutions. 

(4) Subject to subdivision (3) a of this section, each call made by the cor- 
poration shall be prorated among the members of the corporation in 
substantially the same proportion that the adjusted loan limit of each 
member bears to the aggregate of the adjusted loan limits of all mem- 
bers. The adjusted loan limit of a member shall be the amount of 
such member’s loan limit, reduced by the balance of outstanding loans 
made by such member to the corporation and the investment in capi- 
tal stock of the corporation held by such member at the time of such 
call. 

(5) All loans to the corporation by members shall be evidenced by bonds, 
debentures, notes or other evidences of indebtedness of the corpora- 
tion, which shall be freely transferable at all times, and which shall 
bear interest at a rate of not less than one-quarter of one per cent 
(.25 of 1%) in excess of the rate of interest determined by the board 
of directors to be the prime rate prevailing at the date of issuance 
thereof on unsecured commercial loans. (1955, c. 1146, s. 6; 1957, 
CHelLO4S Ges.) 

Cross Reference.—See note to § 53A-9. inserted the proviso in paragraph (b) of 
Editor’s Note.— The 1957 amendment = subdivision (3). 
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53A-7. Term of membership; withdrawal.—Membership in the cor- 
poration shall be for the duration of the corporation; provided that— 

Upon written notice given to the corporation three years in advance, a member 
may withdraw from membership in the corporation at the expiration date of such 
notice. 

A member shall not be obligated to make any loans to the corporation pursuant 
to calls made subsequent to the withdrawal of said member. (1955, c. 1146, s. 
701957 20, A041; s,4.) 

Cross Reference.—See note to § 53A-9. substituted “three” for “five” in line one 

Editor’s Note.— The 1957 amendment of the second paragraph. 


§ 58A-8. Powers of stockholders and members; voting.—The stock- 
holders and the members of the corporation shall have the following powers of 
the corporation: 

(1) To determine the number of and elect directors as provided in § 53A-10; 

(2) To make, amend and repeal bylaws ; 

(3) To amend this charter as provided in § 53A-9; 

(4) To exercise such other of the powers of the corporation as may be 
conferred on the stockholders and the members by the bylaws. 

As to all matters requiring action by the stockholders and the members of the 
corporation, said stockholders and said members shall vote separately thereon by 
classes, and, except as otherwise herein provided, such matters shall require the 
affirmative vote of a majority of the votes to which the stockholders present or 
represented at the meeting shall be entitled and the affirmative vote of a majority 
of the votes to which the members present or represented at the meeting shall be 
entitled. 

Each stockholder shall have one vote, in person or by proxy, for each share of 
capital stock held by him, and each member shall have one vote, in person or by 
proxy, except that any member having a loan limit of more than one thousand 
dollars ($1,000.00) shall have one additional vote, in person or by proxy, for each 
additional one thousand dollars ($1,000.00) which such member is authorized to 
have outstanding on loans to the corporation at any one time as determined under 


subdivision (3) b of § 53-6. (1955, c. 1146, s. 8.) 


§ 53A-9. Amendment of charter.—This charter may be amended by the 
votes of the stockholders and the members of the corporation, voting separately 
by classes, and such amendments shall require approval by the affirmative vote 
of two-thirds of the votes to which the stockholders shall be entitled and two- 
thirds of the votes to which the members shall be entitled; provided, that no 
amendment of this charter which is inconsistent with the general purposes ex- 
pressed herein or which authorizes any additional class of capital stock to be is- 
sued, or which eliminates or curtails the right of the Secretary of State to ex- 
amine the corporation or the obligation of the corporation to make reports as pro- 
vided in § 53A-13, shall be made without amendment of this chapter; and pro- 
vided, further, that no amendment of this charter which increases the obligation 
of a member to make loans to the corporation, or makes any change in the prin- 
cipal amount, interest rate, maturity date, or in the security or credit position, of 
any outstanding loan of a member to the corporation, or affects a member’s right 
to withdraw from membership as provided in § 53A-7, or affects a member’s vot- 
ing rights as provided in § 53A-8, shall be made without the consent of each mem- 
ber affected by such amendment. 

Within thirty days after any meeting at which amendment of this charter has 
been adopted, articles of amendment signed and sworn to by the president, treas- 
urer and a majority of the directors, setting forth such amendment and the due 
adoption thereof, shall be submitted to the Secretary of State, who shall examine 
them and if he finds that they conform to the requirements of this chapter, shall 
so certify and endorse his approval thereon. Thereupon, the articles of amend- 
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ment shall be filed in the office of the Secretary of State and no such amendment 
shall take effect until such articles of amendment shall have been filed as afore- 
said. (1955, c. 1146, s. 9.) 

Editor’s Note.—Session Laws 1957, c. affect in any way the provisions of the 
1041, s. 5, effective June 5, 1957, provides certificate of incorporation of any existing 
that nothing contained in the 1957 amend- corporation organized under this chapter 
ments to §§ 53A-6, 53A-7, 53A-10 and with respect to requirements to amend its 
53A-15 shall be construed to change or certificate of incorporation. 


§ 53A-10. Board of directors; officers and agents.—The business and 
affairs of the corporation shall be managed and conducted by a board of directors, 
a president and treasurer, and such other officers and such agents as the corpora- 
tion by its bylaws shall authorize. The board of directors shall consist of such 
number, not less than fifteen nor more than twenty-one, as shall be determined in 
the first instance by the incorporators and thereafter annually by the members 
and the stockholders of the corporation. The board of directors may exercise all 
the powers of the corporation except such as are conferred by law or by the by- 
laws of the corporation upon the stockholders or members and shall choose and 
appoint all the agents and officers of the corporation and fill all vacancies except 
vacancies in the office of director which shall be filled as hereinafter provided. 
The board of directors shall be elected as hereinafter provided. ‘The board of di- 
rectors shall be elected in the first instance by the incorporators and thereafter at 
each annual meeting of the corporation, or, if no annual meeting shall be held in 
any year at the time fixed by the bylaws, at a special meeting held in lieu of the 
annual meeting. At each annual meeting, or at each special meeting held in lieu 
of the annual meeting, the members of the corporation shall elect two-thirds of 
the board of directors and the stockholders shall elect the remaining directors. 
The directors shall hold office until the next annual meeting of the corporation 
or special meeting held in lieu of the annual meeting after their election and until 
their successors are elected and qualified unless sooner removed in accordance 
with the provisions of the bylaws. Any vacancy in the office of a director elected 
by the members shall be filled by the directors elected by the members, and any 
vacancy in the office of a director elected by the stockholders shall be filled by the 
directors elected by the stockholders. 

Directors and officers shall not be responsible for losses unless the same shall 
have been occasioned by the wilful misconduct of such directors and officers. 
Gi 5ancy L146 mse 10321957 c. 104s, 23) 

Cross Reference.—See note to § 53A-9. substituted “twenty-one” for “eighteen” 

Editor’s Note.— The 1957 amendment in line five. 


§ 538A-11. Earned surplus requirements; determination of net earn- 
ings and surplus.—Each year the corporation shall set apart as earned surplus 
not less than ten per cent (10%) of its net earnings for the preceding fiscal year 
until such surplus shall be equal in value to one-half of the amount paid in on the 
capital stock then outstanding. Whenever the amount of surplus established 
herein shall become impaired, it shall be built up again to the required amount in 
the manner provided for its original accumulation. Net earnings and surplus shall 
be determined by the board of directors, after providing for such reserves as said 
directors deem desirable, and the directors’ determination made in good faith 
shall be conclusive on all persons. (1955, c. 1146, s. 11.) 


§ 53A-12. Deposits by corporation in banking institutions; corpo- 
ration not to receive deposits.—The corporation shall not deposit any of its 
funds in any banking institution unless such institution has been designated as a 
depository by a vote of a majority of the directors present at an authorized meet- 
ing of the board of directors, exclusive of any director who is an officer or direc- 
tor of the depository so designated. 

The corporation shall not receive money on deposit. (1955, c. 1146, s. 12.) 
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§ 53A-13. Examinations and reports.—The corporation shall be subject 
to the examination of the Commissioner of Banks, and shall make reports of its 
condition not less than annually to said Commissioner, who in turn shall make 
copies of such reports available to the Commissioner of Insurance and to the 
Governor, and the corporation shall also furnish such other information as may 
from time to time be required by the Secretary of State. (1955, c. 1146, s. 13.) 


§ 53A-14. First meeting.—The first meeting of the corporation shall be 
called by a notice signed by three or more of the incorporators, stating the time, 
place and purpose of the meeting, a copy of which notice shall be mailed, or de- 
livered, to each incorporator at least five days before the day appointed for the 
meeting. Said first meeting may be held without such notice upon agreement in 
writing to that effect signed by all the incorporators. There shall be recorded in 
the minutes of the meeting a copy of said notice or of such unanimous agreement 
of the incorporators. 

At such first meeting the incorporators shall organize by the choice, by ballot, 
of a temporary clerk, by the adoption of bylaws, by the election by ballot of direc- 
tors, and by action upon such other matters within the powers of the corporation 
as the incorporators may see fit. The temporary clerk shall be sworn and shall 
make and attest a record of the proceedings. Ten of the incorporators shall be a 
quorum for the transaction of business. (1955, c. 1146, s. 14.) 


§ 53A-15. Tax exemptions and credits.—(a) An annual excise tax is 
hereby levied on every corporation organized under this chapter for the privilege 
of transacting business in this State during the calendar year, according to or 
measured by its entire net income as defined herein received or accrued from all 
sources during the preceding calendar year hereinafter referred to as taxable 
year, at the rate of four and one-half per cent (444%) of such entire net income. 
The minimum tax assessable to any one such corporation shall be ten dollars 
($10.00). The liability for the tax imposed by this section shall arise upon the 
first day of each calendar year, and shall be based upon and measured by the 
entire net income of each such corporation for the preceding calendar year, in- 
cluding all income received from government securities (whether or not tax- 
able under article 4 of the Revenue Act) in such year except for any interest 
that may be allowed as deductible from gross income under subsection (e) of 
this section. As used in this section the words “taxable year” shall mean the 
calendar year next preceding the calendar year for which and during which the 
excise tax is levied. 

(b) The excise tax levied under subsection (a) of this section shall be in lieu 
of the intangible personal property taxes, the State franchise tax, and the State 
income tax levied by the Revenue Act. 

It is the purpose and intent of the General Assembly to levy taxes on corpo- 
rations organized pursuant to this chapter so that all such corporations will be 
taxed uniformly in a just and equitable manner in accordance with the provisions 
of Article V, § 3, of the Constitution of North Carolina. The intent of this sec- 
tion is to exercise the powers of classification and of taxation on property, fran- 
chises, and trades conferred by the above constitutional provision cited in this 
section. 

(c) The words “entire net income” shall mean the gross income of a taxpayer 
less the deductions allowed by this section. 

(d) For purposes of this section the words “gross income” shall mean the 
income of a corporation received or accrued from whatever source during the 
taxable years as follows: Interest and discount on loans; interest from bonds, 
notes, mortgages and other investments, including interest from all government 
bonds issued direct by any level of government or through any government 
agency, any exclusion provided in article 4 of chapter 105 of the General Stat- 
utes notwithstanding; dividends from securities owned; service charges; collec- 
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tion fees; rents; commissions; gains or profits from the sale or other disposi- 
tion of property, either real or personal, tangible or intangible; recoveries from 
losses previously written off or deducted from income in prior taxable years ; 
and all other recoveries, gains, profits, income, or receipts regardless of nature 
and from whatever source derived, except that gifts received shall be excluded 
from gross income. 


(e) In computing entire net income there shall be allowed as deductions the 
following items: 

(1) All ordinary and necessary expenses as defined in subdivision (1) of G. 
S. 105-147 paid or accrued during the taxable year. 

(2) Rental expense as defined in subdivision (4) of G. S. 105-147. 

(3) Unearned discount and interest paid as provided in subdivision (5) of 
G. $. 105-147 for income tax purposes. 

(4) Taxes paid or accrued except federal income taxes, taxes levied under 
this section, taxes assessed for local benefit of a kind tending to in- 
crease the value of the property assessed and any other taxes not de- 
ductible for income tax purposes under the provisions of subdivision 


(6) of G. S. 105-147. 


(5) Dividends received from stock issued by any corporation to the extent 
provided under subdivision (7) of G. S. 105-147. 

(6) Losses shall be deductible as provided for income tax purposes in G. 
S. 105-144, G. S$. 105-144.1, G. S. 105-145, and subdivision (9) of 
G. S. 105-147. 

(7) Loans or debts ascertained to be worthless and actually charged off 
during the taxable year, if connected with business and, if the 
amount has previously been included in gross income in a return un- 
der this section; or, in the discretion of the Commissioner of Reve- 
nue, a reasonable addition to a reserve for bad debts. 


(8) A reasonable allowance for depreciation and obsolescence as provided 
for income tax purposes in subdivision (12) of G. S. 105-147. 

(9) Contributions to religious, charitable, educational and like organiza- 
tions as provided in subdivision (15) of G. S. 105-147, provided 
such contributions not exceed five per cent (5%) of the net income 
of the corporation without any deduction for such contributions. 

(10) Contributions to the State of North Carolina, any of its institutions, 
instrumentalities, agencies, or political subdivisions. 

(11) Reasonable contributions to employees pension trusts within the tax- 
able year which qualify under subdivision (10) of G. S. 105-138. 

(12) Amortization of premiums paid on bonds, debentures, notes or evi- 
dences of debts as provided in G. S. 105-144.3. 

(13) Interest upon the obligations of the State of North Carolina or a po- 
litical subdivision thereof received or accrued during the taxable year. 
Provided, that the deduction of accrued interest shall be permitted 
only if the taxpayer has included accrued income in his gross income 
for the taxable year. Provided further, that in the event that any 
court of competent jurisdiction shall rule that the deduction of the 
interest of the obligations of the State of North Carolina or a political 
subdivision thereof from the base of the tax levied by this article 
violates the Constitution of this State or the Constitution of the 
United States such deduction shall be disallowed and such interest 
included in the entire net income of the taxpayer. 

(14) Payments made to the beneficiaries or to the estate of a deceased em- 
ployee, paid by reason of the death of the employee as provided un- 
der subdivision (23) of G. S. 105-147 for income tax purposes. 

(15) Deduction of accrued expenses, contributions, taxes, rental expense, 
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or interest expense shall be subject to the limitations imposed upon 
income taxpayers under subdivision (19) of G. S. 105-147. 

(f) On or before June 1 of each year, the executive officer or officers of each 
corporation shall file with the Commissioner of Revenue a full and accurate re- 
port of all income as defined in subsection (d) of this section received or accrued 
during the taxable year, and also an accurate record of the legal deductions in 
the same calendar year as allowed by subsection (e) of this section to the end 
that the correct entire net income of the corporation may be determined. This 
report shall be in such form and contain such information as the Commissioner 
of Revenue may specify. At the time of making such report by each corpora- 
tion, the taxes levied by this section with respect to an excise tax on corpora- 
tions organized pursuant to this chapter shall be paid to the Commissioner of 
Revenue. 


(g) The initial report and payment for each corporation shall be made on 
June 1, 1957, and shall be based on the calendar year of 1956, and the provisions 
of this section shall be applicable with respect to the year 1956 and all subse- 
quent years. 

(h) All provisions of subchapter I of Chapter 105 of the General Statutes, 
not inconsistent with this section, relating to administration, auditing and mak- 
ing returns, the imposition and collection of tax and the lien thereof, assess- 
ments, refunds, penalties, and appeal and review, shall be applicable to the tax 
imposed. by this section. The Commissioner of Revenue may, from time to time, 
make, prescribe, and publish such rules and regulations, not inconsistent with 
law, as may be needful to enforce the provisions of this section. 

(i) The securities, evidences of indebtedness and shares of the capital stock 
issued by the corporation established under the provisions of this chapter, their 
transfer, and income therefrom, and deposits of financial institutions invested 
therein, shall at all times be free from taxation within the State. 

(j) Any stockholder, member, or other holder of any securities, evidences of 
indebtedness, or shares of the capital stock of the corporation who realizes a loss 
from the sale, redemption, or other disposition of any securities, evidences of in- 
debtedness, or shares of the capital stock of the corporation, including any such 
loss realized on a partial or complete liquidation of the corporation, and who is 
not entitled to deduct such loss in computing any of such stockholder’s, mem- 
ber’s, or other holder’s taxes to the State shall be entitled to credit against any 
taxes subsequently becoming due to the State from such stockholder, member, 
or other holder, a percentage of such loss equivalent to the highest rate of tax 
assessed for the year in which the loss occurs upon mercantile and business cor- 
POrAtioncwml Oo sec 40.1s.0 LO LOS / pec 104 ec) 

Cross Reference.—See note to § 53A-9. from (i) the provision that the corpora- 

Editor’s Note.— The 1957 amendment tion shall not be subject to taxes based 
inserted subsections (a) through (h) and upon or measured by income levied by 
designated the two original paragraphs of the State. 
the section as (i) and (j), after deleting 


§ 53A-16. Duration of corporation.—The period of duration of the 
corporation shall be fifty years. (1955, c. 1146, s. 16.) 


§ 53A-17. Charter void unless business begun; chapter void un- 
less corporation organized. — If a corporation organized pursuant to this 
chapter shall fail to begin business within three years from the effective date of 
its charter then said charter shall become null and void. If, within three years 
trom May 20, 1955, no corporation is organized pursuant to this chapter, then 
and in that event, this chapter shall become null and void. (1955, c. 1146, s. 17.) 


§ 538A-18. Credit of State not pledged. — Under no circumstances is 
the credit of the State pledged herein. (1955, c. 1146, s. 18.) 
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Chapter 54. 


Co-Operative Organizations. 


SUBCHAPTER I. BUILDING AND 
LOAN ASSOCIATIONS, BUILD- 
[INGV ASSOCIATIONS AND 
SAVINGS AND LOAN 


ASSOCIATIONS. 
Article 1. 
Organization. 

Sec. 

54-1. Application of terms. 

54-2. Method of incorporation; powers. 

54-3. Amendments to certificate. 

54-4. Prior amendments validated. 

54-5. Form of certificate. 

54-6. When to begin business. 

54-7. Chapter on corporations applicable. 

54-8. Charters validated. 

54-9. May become members of and hold 
stock in federal home loan bank. 

54-10. Annual meetings. 

54-11. Conversion of building and loan 
associations into federal savings 
and loan associations. 

54-12. Conversion of federal association 


into State association. 


54-12.1. Merger of building and loan as- 
sociations. 


Article 2. 
Shares and Stockholders. 


54-13. Number of shares and entrance fee 


prescribed. 
Different classes of 
dends; reserve fund. 


54-14, shares; divi- 


54-15. Certificate issued and payment en- 
forced. 

New members admitted. 

54-17. Shareholders equally liable. 

54-18. Minors as shareholders. 

54-18.1. Shares issued in two or more 
names. 

54-18.2. Shares acceptable as 
securities. 


54-16. 


deposit of 


Article 3. 
Loans. 


54-19. Manner of making loans; security 
required. 

54-20. Direct reduction of principal. 

54-21. Insured and guaranteed loans. 

54-21.1. Purchase of loans. 

54-21.2. Investments. 

54-22. Repayment at any time. 

54-23. Power to borrow money. 


2B N. C—7 
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Article 4, 
Under Control of Insurance 
Commissioner. 
Sec. 
54-24. Power of Insurance Commissioner. 
54-25. Annual license fees. 
54-26. Statement filed by association. 
54-27. Statement examined, approved, and 
published; fees. 
54-28. License revoked. 
54-29, Examinations made; expense paid. 
54-30. Failing to exhibit books or making 
false statement a misdemeanor. 
54-31. Agent must obtain certificate. 


2. Penalties imposed and recovered. 


54-33. Notice required before appointment 
of receivers. 

54-33.1. Commissioner of Insurance to 
prescribe books, records, etc.; 


retention, reproduction and dis- 
position of records. 


Article 5. 


Foreign Associations. 


54-34. Allowed to do business. 

54-35. Copy of charter and list of officers 
filed. 

54-36. License granted. 

54-37. Securities deposited. 

54-38. Annual certificate; service of proc- 
ess. 

54-39. Agent must have certificate of li- 
cense; fees. : 

54-40. Fees and expenses. 

54-41. All contracts deemed made in this 


State. 


Article 5A. 
Reserves. 


54-41.1. Required reserves for losses; 


profits not otherwise appor- 
tioned. 
Article 6. 
Withdrawals. 
54-42. Month’s notice required for with- 
drawals. 


54-43. Withdrawal or maturity fund. 


Article 7. 


Statements of Financial Condition of 
Associations. 


54-44, Derogatory statements. 


Cu. 54. Co-OPERATIVE ORGANIZATIONS 


SUBCHAPTER II. LAND ‘AND 
LOAN ASSOCIATIONS. 


Article 8. 

Organization and Powers. 
Sec. 
54-45. Application of term. 
54-46. Incorporation and powers. 
54-47. Loans. 
54-48. Reserve associations. 
54-49. Land conservation and develop- 


ment bureau; land mortgage as- 
sociations. 

54-50. Number of incorporators; capital 
stock. 


54-51. Incorporation. 

54-52. Organization. 

54-53. Corporate powers. 

54-54. Restrictions. 

54-55. Mortgage forms; approval. 

54-56. Repayment of loan and interest. 

54-57. Terms of payment. 

54-58. Transfer of mortgaged lands. 

54-59. Calling in loans before due. 

54-60. Partial recall of debt. 

54-61. Foreclosure. 

54-62. Appraisal of lands. 

54-63. Preference prohibited; association 
borrowing money. 

54-64. Bond issues. 

54-65. Deed of trust. 

54-66. Collaterals deposited with State 
Treasurer. 

54-67. Redemption of bonds. 

54-68. Validity of bonds after maturity. 

54-69. Bonds as payment. 

54-70. Bonds as investments. 
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fund. 

54-72. Restriction on holding real estate. 

54-73. Banking laws applicable. 
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duct interest. 
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Ownership and transfer of shares. 

Shares and deposits for minors and 
in trust. 

Fines and penalties. 

Liability of shareholders. 
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Members and Officers. 


Who may become members. 

Expulsion and withdrawal of 
members. 

Meetings; right of voting. 

Election of directors and commit- 
Leese 

Duties of board of directors. 
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Duties of supervisory committee. 


Article 14. 
Supervision and Control. 


Corporations organized hereunder 
subject to Superintendent of 
Credit Unions. 

Reports; penalties; fees. 

Annual examinations required. 

Revocation of certificate; liquida- 
tion. 

Deficits supplied; business  dis- 
continued. 
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Central Associations. 


Central association. 
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54-118. Other corporations admitted. 
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54-118.2. Franchise taxes. 


Article 17. 
Stockholders and Officers. 


Certificate for stock fully paid. 

Ownership of shares limited. 

Shares issued on purchase of 
business. 

Absent members voting. 

Directors and other officers. 
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Powers and Duties. 
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54-139. Limitation of use of term “co- 
operative,” 

54-140. Association heretofore organized 
may adopt the provisions of this 
subchapter. 

54-141. Associations not in restraint of 
trade. 

54-142. Application of general corpora- 
tion laws. 

54-143. License taxes. 

54-143.1. Franchise taxes. 

54-144, Filing fees. 

Article 20. 
Members and Officers. 

54-145. Members. 

54-146. Directors; election. 

54-147. Election of officers. 

54-148. Stock; membership certificates; 
when issued; voting; liability; 
limitation on transfer of owner- 
ship. 

54-149. Removal of officer or director. 

54-150. Referendum. 


Article 21. 
Powers, Duties, and Liabilities. 


54-151. 
54-152. 


Powers. 
Marketing contract. 


54-153. Purchasing business of other as- 
sociations, persons, firms, or 
corporations; payment; stock 
issued. 

54-154. Annual reports. 

54-155. Interest in other corporations or 


associations. 

Contracts and agreements 
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nances or management thereof; 
misdemeanor. 

54-158. Co-operative associations 

form subsidiaries. 


54-156. with 


54-157, 


may 


SUBCHAPTER TF BUILDING AND LOAN ASSOCIATIONS, BUILD- 
ING ASSOCIATIONS AND SAVINGS AND LOAN 
ASSOCIATIONS. 


ARTICLE 1. 


Organization. 


§ 54-1. Application of terms.—The terms “building and loan associa- 
tion” and “savings and loan association’’, as used in this subchapter, shall apply 
to and include all corporations, companies, societies, or associations organized 
for the purpose of making loans to their members only, and of enabling their 
members to acquire real estate, make improvements thereon and remove en- 
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cumbrances therefrom by the payment of money in periodical installments or 
principal sums, and for the accumulation of a fund to be returned to mem- 
bers who do not obtain advances for such purposes. It shall be unlawful for 
any corporation, company, society, or association doing business in this State 
not so conducted to use in its corporate name the terms “building and loan asso- 
ciation”, “building association” or “savings and loan association” or in any 
manner or device to hold itself out to the public as a building and loan associa- 
tion or savings and loan association. The terms “building and loan associa- 
tion” and “savings and loan association” in the General Statutes shall be inter- 
changeable and the use of either shall be construed to include the other unless 
a different intention is expressly provided. (1905, c. 435, s. 16; Rev., s. 3881 ; 
CRS Ss 16) el Sao Veal) ) 


Editor’s Note. — The 1959 amendment plied only to building and loan associa- 
rewrote this section which formerly ap-_ tions. 


§ 54-2. Method of incorporation; powers.—(a) It shall be lawful for 
any persons in any city, town or county of this State, under any name by them 
to be assumed, to associate for the purpose of organizing and establishing a 
homestead and building and loan association, and, being so associated, they shall, 
on complying with this subchapter, be a body politic and corporate, and as such 
be capable in law to hold and dispose of property, both real and personal; may 
have and use a common seal; may choose a presiding and other officers; may 
enact bylaws for the regulation of the affairs of such corporation, and compel the 
due observance of the same by fines and penalties; may sue and be sued, plead 
and be impleaded, answer and be answered in any court in this State, and do all 
acts necessary for the well ordering and good government of the affairs of such 
corporation, and shall exercise all and singular the powers incident to bodies pol- 
itic and corporate: Provided, that before any such corporation shall be entitled to 
the privileges of this subchapter it shall file with the clerk of the superior court 
of the county where such corporation is designed to act a copy of the certificate 
of incorporation of such corporation, signed by at least seven members, to be re- 
corded in the office of such clerk, and shall pay a tax of twenty-five dollars to 
the clerk, which tax shall be paid over by the clerk to the treasurer of the county, 
to the use of the school fund of the county. The clerk shall certify a copy of 
the charter to the Insurance Commissioner. The clerk shall not issue or record 
the same until duly authorized to do so by the Insurance Commissioner as 
hereinafter provided. 


(b) Upon receipt of a copy of the certificate of incorporation of the proposed 
association, the Insurance Commissioner shall at once examine into all the facts 
connected with the formation of such proposed corporation, including its loca- 
tion and proposed stockholders, and if it appears that such corporation, if 
formed, will be lawfully entitled to commence the business for which it is or- 
ganized, the Insurance Commissioner shall so certify to the clerk of court in the 
county in which organized, who shall thereupon issue and record such certificate 
of incorporation. But the Insurance Commissioner may refuse to so certify, if 
upon examination and investigation he has reason to believe that the proposed 
corporation is formed for any purpose other than a mutual building and loan 
business, or that the character, general fitness, and responsibility of the persons 
proposed as stockholders in such corporation are not such as to command the 
confidence of the community in which said building and loan association is pro- 
posed to be located; or that the public convenience and advantage will not be 
promoted by its establishment; or that the name of the proposed corporation 1s 
likely to mislead the public as to its character or purpose; or if the proposed 
name is the same as one already adopted or appropriated by an existing associa- 
tion in the same county, or so similar thereto as to be likely to mislead the 
public. 
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(c) Upon receipt of such certificate from the Insurance Commissioner, the 
clerk of court shall, if said certificate of incorporation be in accordance with law, 
issue and cause same to be recorded in the records of his office as hereinabove 


peoveaeda( 1905).c.435, 5, 1> Rev,..s..387/4 C. S., .§.-5170 71931, c..73.) 


Cross References.—As to annual license Editor’s Note—For brief comment on 
tax, see § 54-25. As to power to merge, the 1931 amendment, see 9 N. C. Law 
see § 54-12.1. Rev. 351. 


§ 54-3. Amendments to certificate.—Any addition, alteration or amend- 
ment of the certificate of incorporation of any building and loan association shall 
be made at any annual or special meeting of such association, held in pursuance 
of the provisions of § 54-10, by a majority of the shareholders present in person 
or represented by proxy at any such meeting, and any such addition, alteration 
or amendment shall be signed, certified, and recorded as is provided in § 54-2. 
M02, Cliaon, SZ. Rev. S) 3878 G1.) 6.0171 1989, ¢, 128), 1.) 


§ 54-4. Prior amendments validated.—All additions, alterations, or 
amendments of the certificate of any building and loan association made prior to 
March 17, 1939, and which failed to comply with all of the provisions of the 
statutes of North Carolina applicable thereto, be, and the same are hereby de- 
clared to be sufficient and valid to the same extent as if the provisions of said 
statutes had been fully complied with. (1939, c. 128, s. 2.) 


§ 54-5. Form of certificate. — Substantially the following form shall be 
used by associations to be formed under this chapter: 


CERTIFICATE OF INCORPORATION 

This is to certify that we, the undersigned citizens of the State of North Caro- 
lina, hereby associate ourselves into a building and loan association under and 
by virtue of the provisions of subchapter I, entitled Building and Loan Associa- 
tions, of chapter 54 of the North Carolina General Statutes, and by this certifi- 
cate do set forth: 

Hirstie) hexamer oh said fassociationvis’ to’be Va yal Jacl Lael. 

Second. The location where its business is to be transacted is in the ........ 


ay ae ener inpthercourityn Otis eu and State of North Carolina, and the 
principal office of said corporation is to be at No. ........ eRe IAS. Street, in 
Hnkoe rane Os OLE hy eek aforesaid. 


Third. The object for which said association is formed is to enable the sub- 
scribers hereto to assist each other, and all who may become associated with 
them, in making loans to its members only, and to enable them to acquire real 
estate, making improvements thereon and removing encumbrances therefrom by 
the payment of periodical installments, and to accumulate a fund, to be paid by 
its members who do not obtain loans for the purposes aforesaid when the funds 
of said association shall amount to the sum of .......... dollars per share of 
the first and subsequent classes or series. 

Fourth. The amount fixed as the value of each share, when matured or full 
Patcnios LO, BER ce, fs dollars. The number of shares to be subscribed before 
said association shall begin business shall be ......... The maximum number 
of shares in this association at any one time to be in force shall be ......... 
The number of shares subscribed for by the incorporators is ........ , and the 
number of shares subscribed for by each of them is as follows: 


NAME NUMBER OF SHARES 


Ovo oo So gS Ao EO Aa Ror Cerne ae i Se ee es te ee Da 
PRaMeMsM = LSMsiLe) an(6t 4c ese/la) (8 Keke lato 9 (eue Ls fehe) 67 Stl Fee eee Co eee wee! Bem ae PGE | We lelie: sie 6) e000 elle 0.6 (0.6 siete (ele 
SEISMAMISST Sins) Toe CL 0 wi 0 Not ptai.e A6y 61 One fe, Ae elre: Ome) le EME hie ol Miele ge 6 REI) OP PN ig oti e ere Taviel oO. 0) 6, #06118 0 [8.0 © 
AF CCE SUE Aes oP Ce Oe CRC TCE Silta Dare Ce FT i ee eer er ee ee ee ee 


OS So OS eS TOI AS I ICS OCA ace Cee, 1 a sr a eo a se ee a | 
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Of eee Ave 1B Ue 


Signed, sealed, and delivered in the presence Of .............+-. 


(1905 ce4 35 ecm2 pe cusmsuso,00 C..05 SHol/Z.) 


§ 54-6. When to begin business.—Upon filing the certificate of incor- 
poration with the clerk of the superior court of the county where the principal 
office of the corporation is located, and with the Insurance Commissioner, the 
company shall become a body politic and corporate, and shall be authorized to 
begin business, when licensed by the Insurance Commissioner. (Code, s, 2297 ; 


Revyas occ 007m Ca ONS alee Cins.,uSa 01/38) 


§ 54-7. Chapter on corporations applicable.—All of the provisions of 
law relating to private corporations, and particularly those enumerated in the 
chapter entitled Corporations, not inconsistent with this subchapter, or with the 
business of building and loan associations, shall be applicable to building and 
loan associations. (Rev. s. 3882; C. S., s. 5174.) 


§ 54-8. Charters validated.—The charters of all building and loan as- 
sociations heretofore organized are hereby in all respects validated and con- 
firmed, and all such associations shall have the powers and privileges of associa- 
tions formed under this subchapter. (1905, c. 435, s. 27; Rev., s. 3883; C. S., 
Sol 7s) 


§ 54-9. May become members of and hold stock in federal home 
loan bank. — Any building and loan association heretofore or hereafter or- 
ganized under the laws of this State may subscribe to, purchase, hold, own and 
dispose of stock in any federal home loan bank, and may become members of any 
such bank authorized by or organized under an act of Congress entitled “The 
Federal Home Loan Bank Act,” approved July 22, 1932. (1933, c. 20.) 


§ 54-10. Annual meetings.—The annual meeting of any such association 
shall be held at such time and place as shall be fixed in the notice of said meet- 
ing. There shall be published once a week for two weeks preceding such meet- 
ing, in a newspaper published in the county or town where the association has 
its principal office, a notice, signed by the secretary, of such meeting, and the 
time and place where the same is to be held; and such further notice shall be 
given as the charter or bylaws of the association may require. Notice of special 
meetings of shareholders shall be given in a like manner. Unless otherwise pro- 
vided, twenty-five shareholders, present in person or represented by proxy, shall 
constitute a quorum at any regular or special shareholders’ meeting. If no news- 
paper be published in the county or town in which any association has its prin- 
cipal office, then the notice above provided may be published by posting same at 
a conspicuous place in the office of the association, and a like notice at the door 
of the county courthouse. (1933, c. 19.) 


§ 54-11. Conversion of building and loan associations into federal 
savings and loan associations.—Any corporation organized and existing 
under the laws of this State and operating as a building and loan association 
may convert itself into a federal savings and loan association pursuant to an act 
of Congress, approved June thirteenth, nineteen hundred and thirty-three, en- 
titled “Home Owners’ Loan Act of Nineteen Hundred and Thirty-three,” and 
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any amendments thereto, with the same force and effect as though originally 
incorporated under such act of Congress, and the procedure to effect such con- 
version shall be as follows: 


(1) The directors shall submit a plan of conversion to the Insurance Com- 
missioner, and he may approve the same, with or without amend- 
ment, or disapprove the plan. If he approve the plan, then same shall 
be submitted to the shareholders as provided in the next subdivision. 

(2) A meeting of the shareholders shall be held upon not less than ten days’ 
written notice to each shareholder, served personally or sent by mail 
to the last known address of such shareholder, postage prepaid, such 
notice to contain a statement of the time, place and purpose for which 
such meeting is called. It shall be regarded as sufficient notice of 
the purpose of said meeting if the call contain the following state- 
ment: “The purpose of said meeting being to consider the matter 
of the conversion of this corporation into a federal savings and loan 
association, pursuant to act of Congress approved June thirteenth, 
nineteen hundred and thirty-three.” The secretary or other officer of 
the corporation shall make proof by affidavit at such meeting of due 
service of the notice or call for said meeting. 


(3) At the meeting of the shareholders of such corporation, called and held 
as above provided, such shareholders may, by affirmative vote of a 
majority of shareholders present, in person or by proxy, declare by 
resolution the determination to convert said corporation into a fed- 
eral savings and loan association. A copy of the minutes of the pro- 
ceedings of such meeting of the shareholders certified by the presi- 
dent or vice-president and secretary or assistant secretary of the 
corporation shall be filed in the office of the Insurance Commissioner 
of this State within five days after such meeting, and a like copy 
shall also be filed in the office of the clerk of the superior court of 
the county in which such corporation has its principal office. Each 
of said certified copies when so filed shall be presumptive evidence 
of the holding and the action of such meeting. 

(4) Within a reasonable time after the receipt of a certified copy of the 
minutes of said meeting the Insurance Commissioner shall either 
approve or disapprove the same. If the proceedings be approved by 
him he shall so endorse the certified copy of the minutes in his office, 
and shall issue a certificate certifying his approval of the conversion 
and proceedings, and send same to the corporation. Such certificate 
shall be recorded in the office of the clerk of the superior court of the 
county in which the corporation has its principal office, and the orig- 
inal shall be held by the corporation. If the commissioner disap- 
proves such proceedings he shall mark the certified copy of minutes 
in his office disapproved and notify the corporation to that effect. 

(5) Within sixty days after the approval of the proposed proceedings by the 
Insurance Commissioner, the officers of said corporation shall take 
such action, in the manner prescribed or authorized by the laws of 
the United States, as shall make it a federal savings and loan asso- 
ciation, and there shall thereupon be filed in the office of the Insur- 
ance Commissioner a copy of the charter or authorization issued to 
such corporation by the federal home loan bank board, or a certifi- 
cate showing the organization or conversion of such corporation into 
a federal savings and loan association, and upon such filing with the 
Insurance Commissioner the corporation shall cease to be a State 
corporation and shall be deemed to be converted into a federal sav- 
ings and loan association. 

(6) Whenever any such corporation shall so convert itself into a federal 
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savings and loan association it shall thereupon cease to be a corpora- 
tion under the laws of this State, except that its corporate existence 
shall be deemed to be extended for the purpose of prosecuting or de- 
fending suits by or against it and of enabling it to close its concerns 
as a State corporation, and to dispose of and convey its property. 
At the time when such conversion becomes effective all the prop- 
erty of the State corporation, including all its right, title and in- 
terest in and to all property of whatever kind, whether real, per- 
sonal or mixed, and things in action, and every right, privilege, in- 
terest and asset of any conceivable value or benefit then existing, 
belonging or pertaining to it, or which would inure to it, shall im- 
mediately by act of law and without any conveyance or transfer, and 
without any further act or deed, be vested in and become the prop- 
erty of the federal savings and loan association, which shall have, 
hold and enjoy the same in its right as fully and to the same extent 
as the same was possessed, held and enjoyed by the State corporation; 
and the federal savings and loan association as of the time of the tak- 
ing effect of such conversion shall succeed to all the rights, obligations 
and relations of the State corporation. 


(7) Any such corporation may, instead of effecting the conversion above 
provided, at a meeting called and held as above outlined, authorize 
the sale of all or any portion of its assets, subject to the approval of 
the Insurance Commissioner, to a federal savings and loan associa- 
tion or to a building and loan association of this State, and subject 
to the approval of the Insurance Commissioner, may authorize the 
taking of stock in the association so buying the assets in payment 
thereof; and upon liquidation of the selling corporation the stock so 
received shall be distributed to its shareholders. In the event such 
sale shall be authorized, and approved by the Insurance Commis- 
sioner, the directors and officers shall have full power and authority 
to do any and everything necessary to carrying same into effect. 


(1935, c. 104.) 


§ 54-12. Conversion of federal association into State association. 
—Any federal savings and loan association organized and existing under the 
Home Owners’ Loan Act of one thousand nine hundred and thirty-three, as 
amended, may convert into a building and loan association, pursuant to the pro- 
visions of this chapter, with the same force and effect as though originally in- 
corporated under the provisions of this subchapter, by complying with the acts 
of Congress and the requirements of federal regulatory authority, and also by 
following the procedure as set out below: 


(1) The directors of such federal savings and loan association shall submit 
a plan of conversion to the federal home loan bank board (herein- 
after referred to as “board”) or other federal regulatory authority, 
and also to the Insurance Commissioner of the State of North Caro- 
lina. When such plan has been approved, either with or without 
amendment by both of said authorities, then said plan shall be sub- 
mitted to the members of such association as provided in the next 
subdivision. 

(2) A meeting of the members shall be held upon not less than ten days’ 
written notice to each member, served personally or sent by mail to 
the last known address of such member, postage prepaid, such no- 
tice to contain a statement of the time, place and purpose for which 
such meeting is called. It shall be regarded as sufficient notice of the 
purpose of said meeting if the call contain the following statement: 
“The purpose of said meeting being to consider the matter of the 


104 


§ 54-12 


Cu. 54. Co-OPERATIVE ORGANIZATIONS § 54-12 


conversion of this association into a building and loan association, 
pursuant to the provisions of the laws of the State of North Caro- 
lina.” The secretary or other officer of the association shall make 
proof by affidavit at such meeting of the due service of the notice or 
call for said meeting. 


(3) At the meeting of the members of such association, called and held as 


above provided, such members may, by affirmative vote of fifty-one 
per cent or more of members present, in person or by proxy, declare 
by resolution the determination to convert said association into a 
building and loan association operating under the laws of this State. 
A copy of the minutes of the proceedings of such meeting of the 
members, certified by the president or vice-president and secretary 
or assistant secretary of the association, shall be filed with the fed- 
eral home loan bank board within five days after such meeting. Such 
certified copy, when so filed, shall be presumptive evidence of the 
holding and the action of such meeting. 


(4) Within thirty days after the approval of said proceedings by the board, 


the officers of said association shall file with the clerk of the superior 
court of the county where such association is designed to act a copy 
of the certificate of incorporation of such association, signed by at 
least seven members, to be recorded in the office of such clerk. Such 
certificate of incorporation shall conform to the provisions of the 
laws of this State. The clerk shall certify a copy of the certificate 
to the Insurance Commissioner, and shall not issue or record the 
same until duly authorized to do so by the Insurance Commissioner. 
Upon receipt of a copy of the certificate of incorporation the Insur- 
ance Commissioner shall at once examine into the facts connected 
with the conversion of such association, and, if it appears that such 
association if converted will be lawfully entitled to commence busi- 
ness as a building and loan association pursuant to the laws of this 
State, the Insurance Commissioner shall so certify to the clerk of 
the court in the county in which the association will be located, who 
shall thereupon issue and record such certificate of incorporation. 
Upon the issuance and recordation of such certificate of incorpora- 
tion the association shall file with the board a certified copy of 
same. Thereupon the association shall cease to be a federal savings 
and loan association and shall be deemed to be converted into a build- 
ing and loan association under the laws of this State, whose corporate 
existence shall be deemed then to begin. 


(5) At the time when the corporate existence of said State association be- 


gins all the property of the said federal association, including all its 
rights, title and interest in and to all property of whatsoever kind, 
whether real, personal or mixed, and things in action, and every 
right, privilege, interest and asset of any conceivable value or benefit 
then existing, belonging or pertaining to it, or which would inure 
to it, shall immediately by act of law and without any conveyance or 
transfer, and without any further act or deed, be vested in and be- 
come the property of such State association, which shall have, hold 
and enjoy the same in its own right as fully and to the same extent 
as if the same was possessed, held or enjoyed by said federal asso- 
ciation; and such State association shall be deemed to be a con- 
tinuation of the entity and the identity of said federal association, 
operating under and pursuant to the laws of this State, and all the 
rights, obligations and relations of said federal association to or in 
respect to any person, estate, or creditor, depositor, trustee or bene- 
ficiary of any trust, and in or in respect to any executorship or 
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trusteeship or other trust or fiduciary function, shall remain unim- 
paired, and such State association, as of said beginning of its cor- 
porate existence, shall by operation of this section succeed to all 
such rights, obligations, relations and trusts, and the duties and lia- 
bilities connected therewith, and shall execute and perform each and 
every such trust and relation in the same manner as if such State 
association had itself assumed the trust or relation, including the 
obligations and liabilities connected therewith. (1937, c. 12.) 


§ 54-12.1. Merger of building and loan associations.—Any two or 
more building and loan associations organized or to be organized, or existing 
under the laws of this State and operating under the provisions of this sub- 
chapter, may merge into a single association which may be either one of said 
merging associations, and the procedure to effect such merger shall be as fol- 


lows: 


(1) The directors, or a majority of them, of such associations as desire to 


merge, may, at separate meetings, enter into a written agreement of 
merger signed by them, and under the corporate seals of the re- 
spective associations, specifying each association to be merged and 
the association which is to receive into itself the merging association 
or associations, and prescribing the terms and conditions of the 
merger and the mode of carrying it into effect. Such merger agree- 
ment may provide the manner and basis of converting or exchanging 
the shares in the association or associations so merged for shares of 
the same or a different class of the receiving association. 


(2) Such merger agreement together with the copies of the minutes of the 


meetings of the respective boards of directors verified by the sec- 
retaries of the respective meetings shall be submitted to the Insur- 
ance Commissioner, who shall cause a careful investigation and ex- 
amination to be made of the affairs of the associations proposing to 
merge, including a determination of their respective assets and lia- 
bilities. The reasonable cost and expenses of such examination shall 
be defrayed by each association so investigated and examined. If, 
as a result of such investigation, he shall conclude that the share- 
holders of each of the associations proposing to merge will be bene- 
fited thereby, he shall, in writing, approve same, or shall, if he 
deems that the proposed merger will not be in the interest of all 
members of the associations so merging, disapprove, in writing, the 
same. If he approve the merger agreement, then same shall be sub- 
mitted, within thirty days after notice to such associations of such 
approval, to the shareholders of each of such associations, as pro- 
vided in the next subdivision. 


(3) A special meeting of the shareholders of each of said associations shall 


be held separately upon written notice to each shareholder of not 
less than twenty days, specifying the time, place, and purpose for 
which such meeting is called and such notice shall be served per- 
sonally or sent by mail, postage prepaid, to each shareholder at the 
last known address of such shareholder appearing upon the books 
of the association; of the time, place and object of which meeting due 
notice shall be given by publication at least once a week for four 
successive weeks in one or more newspapers published in the county 
wherein each such association has its principal office or conducts its 
business (and if there be no newspaper published in such county 
then in a newspaper published in an adjoining county). The secre- 
tary or other officer of the association shall make proof by affidavit 
at such meeting of the due service of the notice or call for said 
meeting. 
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(4) At separate meetings of the shareholders of each of such associations, 
called and held as above provided, such shareholders representing 
a majority of the outstanding shares of stock entitled to vote, by 
affirmative vote of at least two-thirds of the shareholders present, in 
person or by proxy, may declare by resolution the determination to 
merge into a single association upon terms of the merger agree- 
ment as shall have been agreed upon by the directors of the respec- 
tive associations and as approved by the Insurance Commissioner. 
Members of the associations who do not attend the meetings or 
who do not vote thereat, shall, if the merger is so approved by the 
members, be deemed to consent to the merger. Upon the adoption 
of such resolution, a copy of the minutes of the proceedings of such 
meetings of the shareholders of the respective associations, certified 
by the president or vice-president and secretary or assistant secre- 
tary of the merging associations, shall be filed in the office of the 
Insurance Commissioner of this State, within ten days after such 
meetings, and within fifteen days after the receipt of a certified copy 
of the minutes of said meetings the Insurance Commissioner shall 
either approve or disapprove the same. If the proceedings be ap- 
proved by him he shall so endorse the certified copy of the minutes 
in his office, and shall issue a certificate certifying his approval of 
the merger and send same to each of said associations. Such certifi- 
cate shall be filed and recorded in the office of the clerk of the 
superior court of the county or counties in this State in which the 
respective associations so merged shall have their original certifi- 
cates of incorporation recorded; provided, that the only fees that 
shall be collected in connection with the merger of said associations 
shall be filing and recording fees. When such certificate is so filed, 
the merger agreement shall take effect according to its terms and 
shall be binding upon all the members of the associations so merg- 
ing, and the same shall thence be taken and deemed to be the act of 
merger of such constituent building and loan associations under the 
laws of this State, and such record or certified copy thereof shall 
be evidence of the agreement and act of merger of said building and 
loan associations and the observance and performance of all acts 
and conditions necessary to have been observed and performed prece- 
dent to such merger. If the Commissioner shall disapprove the pro- 
ceedings he shall mark the certified copies of the meetings in his 
office disapproved and notify the associations to that effect. 

(5) Upon the merger of any association, as above provided, into another: 

a. Its corporate existence shall be merged into that of the receiv- 
ing association; and all and singular its rights, powers, privi- 
leges and franchises, and all of its property, including all 
right, title, interest in and to all property of whatsoever kind, 
whether real, personal or mixed, and things in action, and 
every right, privilege, interest or asset of any conceivable 
value or benefit then existing belonging or pertaining to it, 
or which would inure to it under an unmerged existence, 
shall immediately by act of law and without any conveyance 
or transfer, and without any further act or deed, be vested 
in and become the property of such receiving association 
which shall have, hold and enjoy the same in its own right as 
fully and to the same extent as if the same were possessed, 
held or enjoyed by the association or associations so merged; 
and such receiving association shall absorb fully and com- 
pletely the association or associations so merged ; 


107 


§ 54-13 Cu. 54. Co-OPERATIVE ORGANIZATIONS § 54-14 

b. Its rights, liabilities, obligations and relations to any person 
shall remain unchanged, and the association into which it has 
been merged shall, by the merger, succeed to all the relations, 
obligations and liabilities, as though it had itself assumed or 
incurred the same, and no obligation or liability of a member 
in an association a party to the merger shall be affected by 
the merger, but the obligations and liabilities shall continue 
as they existed before the merger, unless otherwise provided 
in the merger agreement ; 

c. A pending action or other judicial proceeding to which any as- 
sociation that shall be so merged is a party, shall not be 
deemed to have abated or to have discontinued by reason of 
the merger, but may be prosecuted to final judgment, order 
or decree in the same manner as if the merger had not been 
made; or the receiving association may be substituted as a 
party to such action or proceeding, and any judgment, order 
or decree may be rendered for or against it that might have 
been rendered for or against such other association if the 
merger had not occurred. (1943, c. 450, s. 1.) 


ARTICLE 2. 


Shares and Shareholders. 





§ 54-13. Number of shares and entrance fee prescribed.—Any cor- 
poration created under and by virtue of this subchapter shall have power to de- 
clare in its certificate of incorporation the maximum number of shares of which 
the corporation shall consist to be in force at any one time, the par value of the 
same, to prescribe the entrance fee per share to be paid by each shareholder at 
the time of subscribing, to regulate the amount of the installments to be paid 
on each share, and the time at which the same shall be paid and payable: Pro- 
vided, that not more than one per cent of the par value of each share of stock 
subscribed may be paid as commissions or other remuneration for the soliciting 


and sale of stock. (1905; c: 435, s. 3;'Rev., si 3887- C695. 51/677 193107 


Editor’s Note. — The 1931 amendment 
added the proviso. No penalty is attached 
for violation thereof, but the license of the 
association might be revoked under the 
provisions of § 54-28 if any prohibited pay- 


report (see § 54-26) or otherwise. 9 N. C 
Law Rey. 351. 

Applied in Dorrity v. Greater Durham 
Bldg., etc., Ass’n, 204 N. C. 698, 169 S. E. 
640 (1933). 


ments were discovered through the annual 


§ 54-14. Different classes of shares; dividends; reserve fund.— 
Every building and loan association doing business in this State shall be author- 
ized to issue as many series or classes and kinds of shares and at such stated pe- 
riods as may be provided for in its charter or bylaws: Provided, the dividends 
on paid-up stock shall be less than the association is earning, and such stock may 
have the right to share in the dividends between the rate paid and the earned per 
centum. Every association shall at all times have on hand and unpledged, invest- 
ments in obligations of the United States government or the government of the 
State of North Carolina, or stock in the federal home loan bank, or bonds issued 
by the federal home loan bank, or on deposit in such bank or banks as may have 
been approved by a majority of the entire board of directors, an amount equal to 
at least five per centum of the aggregate amount of paid-up stock outstanding, as 
shown by the books of the association. When the aggregate of investment or 
funds in hand or on deposit as herein provided falls below the amount required 
under this section, the association shall make no new real estate loans until the 
required amount has been accumulated: Provided, that the refinancing, recast- 
ing or renewal of loans previously made, and/or loans made as a result of fore- 
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closure sales under instruments held by the interested building and loan associa- 
tion, shall not be considered as new loans within the meaning of this section. 
M1909 e215)... O52 Rev. s.2d089 81907, 02.9591. sh3 1191 9.ecr 179,18. 3 Ca. Sins 
peat Gls cl07; 1933, co26e 1941. ¢.267.) 


Editor’s Note. The 1933 amendment Optional payment stock may be issued 
rewrote this section as changed by the under this section. Lumpkin v. Durham 
1931 amendment, and the 1941 amend- Bldg., etc., Co. 204 N. C: 563, 169 S. E. 


ment inserted the words “and unpledged” 
near the beginning of the second sentence. 

For comment on the 1933 amendment, 
eeewil oN. ‘Co Law Rev, ‘207: 


156 (1933). 


§ 54-15. Certificate issued and payment enforced.—Any such corpo- 
ration shall have power to issue to each member a certificate of the shares held 
by him, and to enforce the payment of all installments and other dues due to the 
corporation from the members or shareholders by such fines and forfeitures as 
the corporation may from time to time provide in the bylaws or its certificate of 


incorporation. (1905, c. 435, s. 4; Rev.,,s. 3888; C. S.,-s. 5178.) 


§ 54-16. New members admitted.—Any person applying for member- 
ship or shares in any corporation after the end of a month from the date of its in- 
corporation may be required to pay, on subscribing, such sums or assessments as 
may from time to time be fixed and assessed in the manner provided by the cor- 
poration, in order to place such new member or shareholder on like footing with 
the original members and others holding shares at the time of such application. 


EO Sct oyS 5) RCV ats. JOGO? C19. 6S:. 0.1/9.) 


§ 54-17. Shareholders equally liable.—All shareholders shall occupy 
the same relative position as to debts, losses, and profits of the association: Pro- 
vided, that this shall not prevent the payment of a lesser rate of dividend on paid- 
up stock as provided in § 54-14, but this provision shall not prevent any associa- 
tion from receiving dues in advance, allowing such a rate of interest for the an- 
ticipated payments of dues as may be agreed upon by the directors. No series 
or class of stock shall be paid off until fully matured: Provided, that this section 
shall not prevent the cashing in of any stock before maturity. (1905, c. 435, s. 
Tae es 00o4 5 9907 ,.6, 939, 6.2; 1919 ¢ 179 6.2. C_S.,'s..5180;1931,.c..109,) 


Editor’s Note—vThe 1931 amendment 
rewrote this section. For comment 
thereon, see 9 N. C. Law Rev. 352. 


which becomes insolvent, it may be held 
liable on the same, as an incorporator, in 
the association issuing the stock. Meares 


In general.—In case of the insolvency 
of a building and loan association, every 
person having stock therein, whether as 
creditor or debtor, must be considered a 
corporator, and every member indebted to 
it must be treated as a debtor. Strauss v. 
Carolina Interstate Bldg., etc., Ass’n, 117 
N. C. 308, 23 S. E. 450 (1895); Strauss v. 
Carolina Interstate Bldg., etc., Ass’n, 118 
N. C. 556, 24 S. E. 116 (1896). Such debt- 
ors are liable for authorized assessments 
to cover losses. New Bern Bldg. etc., 
pss nh wy Blalock, 160 Ni C.'490,.'76) SE! 
532 (1912). 

Where a corporation becomes the holder 
of stock in a building and loan association, 


Ven Montroce ands etcum Const cOuNaEG. 662, 
SOy ete 30801 900). 

Stockholder and Debtor. — Where the 
borrower from a building and loan associ- 
ation takes out stock, to pay at maturity 
the debt secured by a mortgage on his 
building, he occupies, upon the  bank- 
ruptcy of the association in the hands of 
a receiver in bankruptcy, two independent 
relations to the association; that of stock- 
holder, and that of debtor to the associa- 
tion, and he is not entitled to have his pay- 
ments made on his shares of stock cred- 
ited to his debt, as against the claims of 
the other creditors. Rendleman v. Stoes- 
sel, 1958 N31C)'640,0143 6. E. 219° (1928): 


§ 54-18. Minors as shareholders.—Minors of the age of twelve years 


and upwards are authorized and empowered to become shareholders in and buy, 
sell, hold, pay dues on, withdraw, transfer, and otherwise deal in the shares in any 
such association in the same manner and with the same powers, rights, and liabili- 
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ties, force and effect as though such minors were of full age. The provisions of 
this section shall apply to federal savings and loan associations having their prin- 
cipal offices in this State. (1903, c. 728; 1905, c. 435, s. 1; Rev., s. 3885; C. S., 


SHO 1 SLE 1939 on 79>) 


Editor’s Note. — The 1939 amendment 
added the second sentence. 

This section is a statutory exception to 
the general rule that contracts of infants 


and when so avoided are void ab initio. 
Coker v. Virginia-Carolina Joint-Stock 
Land Bank,: 208 N.eC,.41) 1783Sabeses 
(1935). 


are voidable at the option of the infant, 


§ 54-18.1. Shares issued in two or more names.—A single member- 
ship in an association may be held by two or more persons and the share or share 
account certificates may be issued in their names, and in the absence of written 
instructions to the contrary, consented to by the association, the value of such 
share or share account certificates and any dividends thereon may be paid by such 
association to any one or more of such persons whether the others be living or 
not, and the receipt or acquittance of the person so paid shall fully exonerate and 
discharge the association from all liability to any person having any interest in 
such account, and the last survivor of such persons may transfer such member- 
ship and the share or share account certificates to himself or any other person. 
Nothing herein contained shall be construed to repeal or modify any of the pro- 
visions of § 105-24 relating to the administration of the inheritance tax laws, or 
provisions of laws relating to inheritance tax, nor shall the provisions herein con- 
tained regulate the rights and liabilities of the parties having interest in such 
share or share account certificates as among themselves but shall regulate, govern 
and protect the associations in their dealings with members holding share or 
share account certificates as herein provided, and further provided that the pro- 
visions herein shall also apply to members of federal savings and loan associa- 
tions having their principal offices in this State. (1947, c. 718.) 


§ 54-18.2. Shares acceptable as deposit of securities.—Notwith- 
standing any restrictions or limitations contained in any law of this State, shares. 
of any building and loan association organized under the laws of this State or 
of any federal savings and loan association having its principal office in this. 
State may be accepted by any agency, department, or official of the State of 
North Carolina in any case wherein such agency, department or official acting 
in its or his official capacity requires that securities be deposited with such 
agency, department or official. (1959, c. 363.) 


ARTICLE 3. 
Loans. 


§ 54-19. Manner of making loans; security required.—At such times 
as the bylaws shall designate, not less frequently than once a month, the board 
of directors shall hold meetings at which the funds in the treasury applicable for 
loans may be loaned: Provided, that between meetings of the board of directors 
any three members of said board may act as an executive committee and may, 
by unanimous vote, make such loans. Any loans so made or approved by the ex- 
ecutive committee shall be reported to the board of directors at its next meeting. 
No loans shall be made by such association to anyone not a member thereof, Bor- 
rowers shall be required to give real estate security, either by way of mortgage 
or deed of trust, subject only to mortgages or deeds of trust to secure loans made 
by the association and undue taxes and special assessments: Provided, that the 
shares of any such association may be received as security for a loan on such 
shares of an amount not to exceed the withdrawable value thereof: Provided, 
further, that bonds issued as general obligations of the United States govern- 
ment and bonds issued as general obligations of the State of North Carolina may 
be received as security to an amount not exceeding ninety per centum of the 
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face value of such bonds. (1905, c. 435, s. 8; Rev., s. 3890; 1907, c. 959, s. 4; 
BO mcm 42 Geo 58st SZ 501937) cell; 1941 ier 65201959; 6, 158°) 


Cross References.—As to investment in The 1959 amendment deleted from the 
bonds guaranteed by United States, see next to last proviso the words “ninety per 
§ 53-44. As to loans on mortgages, etc. centum of the amount paid in as dues on 
issued under the Federal Housing Act, see such shares” and inserted in lieu thereof 
§ 53-45. the words “the withdrawable value there- 

Editor’s Note. — The 1937 amendment of.” 


rewrote this section, and the 1941 amend- 
ment changed the wording of the proviso 
to the first sentence. 


§ 54-20. Direct reduction of principal.—The board of directors of any 
building and loan association, heretofore or hereafter organized under the laws 
of this State, may, unless specifically prohibited by the certificate of incorpora- 
tion, constitution or bylaws of the association, by resolution or bylaw, permit 
borrowing members to repay their indebtedness by a direct monthly or periodical 
reduction of principal method. In every such case the borrower shall in writing 
make such agreement with the association relative to the repayment of his indebt- 
edness as the directors may require. The agreement shall stipulate that the bor- 
rower or debtor shall make periodical payments, not less frequently than once a 
month, until such mortgage indebtedness and advances, if any, made by the asso- 
ciation for payment of taxes, assessments, insurance premiums and other purposes, 
as may be owing from the borrower to the association, with interest thereon, shall 
have been fully paid. The balance of any loan account under such direct reduc- 
tion of principal method shall be determined monthly, quarterly or semiannually, 
in order to ascertain the amount then necessary to satisfy in full the mortgage ob- 
ligation, and when so ascertained such amount shall be the amount due upon said 
loan at said time to said association or any representative or successor thereof. 
Any association permitting such method of repayment may adopt a plan by which 
the interest shall be computed periodically on the preceding balance, and such in- 
terest shall be added to that preceding balance, together with any and all advances 
and other charges above enumerated made for the benefit of the borrower during 
the said interest period, and then there shall be deducted from the total any and 
all payments made by the borrower to the association during said period, or since 
the preceding balance was set up. 

All payments made on a loan under such plan of direct periodical reduction 
shall be applied first to interest, and then to the principal of advances made for 
the account of the borrower and charged thereto, and to the principal of the loan. 
The board of directors may adopt any other direct periodic reduction of principal 
plan that will require complete repayment of such loans: Provided, no plan of 
payment shall be adopted that will not mature and pay off the loan within twenty- 
five years from the date of the making thereof: Provided further, the board of 
directors may authorize the renewal or extension of the time of repayment of any 
loan theretofore made. Every person who has obtained or shall obtain a loan upon 
this or any other plan, or who has assumed or shall assume payment of a loan 
theretofore made upon this or any other plan or who shall be obligated upon any 
loan held by an association, shall be by reason thereof a member of the associ- 
ation making or holding such loan and shall be deemed a member until such 
loan is fully paid or assumed by another person or persons acceptable to the 
association. Such association may issue certificates of stock or membership to 
such member, but certificates shall not be necessary or required. (1937, c. 18; 


£045, .C2189,.5,/1;.1959, c,.367.,) 


Editor’s Note. — The 1945 amendment plan to any person unless he be a mem- 
substituted the last two sentences of the ber “of such association.” 
second paragraph in lieu of the former last The 1959 amendment substituted “twen- 
sentence which read as follows: “No as-_ ty-five” for “twenty” in the first proviso 


sociation shall make any loan upon this of the second paragraph. 
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§ 54-21. Insured and guaranteed loans.—(a) Notwithstanding any 
other provisions of law, any such association, incorporated under the laws of this 
State, is authorized to make any real estate mortgage loan, which is insured or 
guaranteed, in any manner, in whole or in part, by the United States or any 
instrumentality thereof, or for which there is a commitment to insure or guaran- 
tee; provided, the association making any insured or guaranteed second lien shall 
also hold the first lien on the property. 

(b) And, further, notwithstanding any other provision of law, any such asso- 
ciation, incorporated under the laws of this State, is authorized to make any real 
estate repair or improvement loan under Title I of an Act of Congress of the 
United States entitled “National Housing Act”, as amended, when such loan is 
insured in whole or in part by the government of the United States or any instru- 
mentality thereof; provided, however, no such loans may be made by any associa- 
tion when the total outstanding balance of principal and interest due the associa- 
tion on such loans shall equal or exceed the sum of its unencumbered contingent 
reserve and the insurance reserve accumulated to the credit of the association by 
reason of such loans. (1941, c. 64; 1945, c. 189, s. 2; 1947, c. 694.) 

Editor’s Note—The 1945 amendment 
rewrote this section, and the 1947 amend- 
ment added subsection (b). 


54-21.1. Purchase of loans.—Any such association, incorporated under 
the laws of this State, is authorized to invest any funds on hand, in excess of the 
demands of its shareholders, in the purchase of loans of a type which the associa- 
tion would be permitted to make under this article; provided, that such purchase 
shall not be made until the purchaser has received the approval of two-thirds (7%) 
of the entire membership of the board of directors, in a regular or called session, 
and provided, that separate appraisals be made on each property involved and a 
certificate of title be furnished by an approved attorney for the association. (1945, 


CaSO esas) 


§ 54-21.2. Investments.—(a) Any building and loan association or 
savings and loan association incorporated under the laws of this State is au- 
thorized to invest any funds on hand, in excess of the demands of its share- 
holders, in bonds or evidences of indebtedness of the United States government, 
or guaranteed by it; in bonds or other evidences of indebtedness of the State 
of North Carolina; in demand or time deposits with such bank or banks as 
may be approved by a majority of the board of directors; in stock of a federal 
home loan bank of which it is a member and in any obligations or consolidated 
obligations of any federal home loan bank or banks; in stock or obligations of 
the Federal Savings and Loan Insurance Corporation; in stock or obligations 
of the National Mortgage Association or any successor or successors thereto; 
in savings accounts of any association operating under the provisions of this sec- 
tion, or in savings accounts of any federal savings and loan association having 
its principal office within the State, subject to the maximum amounts insured by 
any federal agency. 

(b) Subject to such regulations and limitations as the Commissioner of Insur- 
ance may prescribe, any such association is authorized and permitted to make 
any loan or investment now or hereafter permitted to be made by any federal 
savings and loan association whose home office is located in this State. 

(c) The rights and powers granted to associations by this section shall be 
deemed supplementary to and not in substitution for any rights and powers 
heretofore or hereafter granted such associations in their charters or by the laws 
of this State. (1945, c. 189, s. 4; 1959, c. 366.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 
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§ 54-22. Repayment at any time.—Any member of such association who 
shall borrow from it shall have the right at any time prior to the maturing of the 
shares pledged as collateral for such loan to pay off and discharge his loan by pay- 
ing the amount received by him, including the cost and expenses of making the 
loan, if the same has been deducted therefrom, with interest at the rate of six 
per cent per annum on the whole sum received by him to the date of settlement 
and all fines and dues then remaining unpaid. Upon such settlement he shall be 
credited with only the withdrawal value of his shares as fixed by the charter or 
bylaws, or by the directors of such association. In case of default by a share- 
holder who has borrowed from the association and a foreclosure of his mortgage 
or deed of trust, the amount of his indebtedness to such association shall be ascer- 
tained in the manner provided by this section. (1905, c. 435, s. 9; Rev., s. 3891; 


G.S., s. 5183.) 


Cross Reference—As to interest and 
usury laws in general, see § 24-1 et seq. 

Stockholder Cannot Escape Payment of 
Losses.—Before availing himself of the 
privileges provided by this section the 
stockholder must have paid any assess- 
ments to meet losses of the corporation. 
New Bern Bldg., etc., Ass’n v. Blalock, 
1600N.) C. 490,776 Sx BE. 532.1 (1912). See 
also Mears v. Davis, 121 N. C. 126, 28 S. 
E. 188 (1897). 

Usury. — An illegal transaction cannot 
be settled. Dickerson v. Bldg. Ass’n, 89 
N. C. 37 (1883). And the usury laws ap- 
ply to the same extent as to natural per- 
SON CMmCLAVCTIMV NER View COs ian Nem Ga e89 
(1877). These laws will be found as § 24-1 
et seq. of the General Statutes, and they 
cannot be changed by special legislation. 
Rowland v. Old Dominion Bldg., etc., 
een 116 Ne Co 8v7; 22S. EB. 8111895), 
No subterfuge such as calling the charges 
“fines,” “dues,” etc., or calling the bor- 
rower a partner will prevent the transac- 
tion from being usurious. Mills v. Bldg. 
Ass’n, 75 N. C. 292 (1876); Hollowell v. 
Southern Bldg., etc., Ass’n, 120 N. C. 286, 
26 ©. E. 781 (1897). A full exposition of 
usury will be found in the notes to § 24-2, 
and the principles there stated are appli- 
cable when usury is charged by a build- 
ing and loan association. 

Same—Effect.—As stated in the notes 
to § 24-2 the effect of usury is the forfei- 
ture of the entire interest, and when al- 
ready paid the recovery back of twice the 
amount of interest. Cases applying this 
principle to building and loan associations 





are: smith v. Old Dominion Bldg., etc., 
ASS i119 N.C: 249,26 5. 1.741" (1896); 
Hollowell v. Southern Bldg., etc., Ass’n, 
120 N. C. 286, 26 S. E. 781 (1897); Cheek 
v. Iron Belt Bldg., etc., Ass’n, 126 N. C. 
242, 35 S. E. 463 (1900). 

This rule is qualified, however, by the 
equitable doctrine that where the borrower 
seeks an affirmative relief, such as to pre- 
vent the foreclosure of his mortgage, eq- 
uity will make payment of a legal rate of 
interest a prerequisite to the grant of re- 
lief. This principle is fully explained in 
the note to § 24-2. Building and loan as- 
sociation cases applying the same are: 
Rowland v. Old Dominion Bldg., etc., 
Ass’n, 118 N. C. 173, 24 S. E. 266 (1896); 
Williams v. Maxwell, 123 N. C. 586, 31 
S. E. 821 (1898). 

Forfeiture of Mortgage on Default.—A 
contract, by which the stock, taken out 
by a borrower and assigned to the asso- 
ciation, when the mortgage is executed, is 
forfeited to the association on default, 
without allowance of credit on the mort- 
gage for the payments made on the stock, 
is unconscionable, and, though upheld by 
the laws of the association’s own state, 
will not be enforced in North Carolina. 
Rowland vy. Old Dominion Bldg., etc., 
Asoo VGe Ne Cr oll, Sey oe kis S: ( 1895). 

Refusal to Make Loan.—On the asso- 
ciation’s refusal to make a loan to a sub- 
scriber, he is entitled to recover back 
money paid for shares of stock in the as- 
sociation. Fagg v. Southern Bldg., etc., 
Ass’n,'113 N. C. 364, 18 S. E. 655 (1893). 


§ 54-23. Power to borrow money. — Any such association may in its 


certificate of incorporation, constitution or bylaws authorize the board of direc- 
tors from time to time to borrow money, and the board of directors may from 
time to time, by resolution adopted by a vote of at least two-thirds of all the 
directors and duly recorded in the minutes, borrow money for the association 
on such terms and conditions as they may deem proper; but the total amount 
of money so borrowed shall at no time exceed fifty per centum (50%) of the 
gross assets of such association; provided, however, any such association may 
borrow without limit from any agency or instrumentality of the United States 
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upon such terms and conditions as such agency or instrumentality may impose. 
(1905, c:.435,.s. 10> Rey., s. 3892-1909, c: 898 191 Lech Ol Ol3.4cy2 le fae 
s40184; 1933.c, 183-1941, c. 66711959,.c. 159.) 


Editor’s Note.—The 
rewrote this section. 
N. C. Law Rev. 208: 

The 1941 amendment substituted “thirty- 
five” for “thirty” in the last clause of the 
first sentence and omitted from the sen- 
tence a provision relating to the use of 


1933 amendment 
For comment, see 11 


The 1959 amendment increased the 
amount of money borrowable from thirty- 
five to fifty per centum of the gross assets 
of the association and added the proviso 
at the end of the section. It also deleted 
the former last sentence relating to secur- 
ing obligations for money borrowed. 


the money borrowed. 
ARTICLE 4. 
Under Control of Insurance Commissioner. 


§ 54-24. Power of Insurance Commissioner.—The Insurance Commis- 
sioner of the State is hereby empowered and directed to perform all the duties 
and exercise all the powers as to building and loan associations, unless herein 


otherwise provided. (1905, c. 435, s. 24; Rev., s. 3893; C. S., s. 5185.) 


§ 54-25. Annual license fees. — All domestic building and loan associa- 
tions shall pay an annual license fee of twenty-five dollars and may be licensed up- 
on filing with the Insurance Commissioner an application in such form as he may 
prescribe. Such license fee shall be used to defray the expenses incurred by the 
Insurance Commissioner in supervising building and loan associations. (1919, 


CHi179 Fst ACS 25915:186.) 


§ 54-26. Statement filed by association.—Every association doing busi- 
ness under this subchapter shall file in the office of the Insurance Commissioner, 
on or before the first day of February in each year, in such form as he shall pre- 
scribe, a statement of the business standing and financial condition of the appli- 
cant on the preceding thirty-first day of December, signed and sworn to by the 
principal, or chief managing agent, attorney, or officer thereof, before the Insur- 
ance Commissioner, or before a commissioner of affidavits for North Carolina, 
or before some notary public. (1905, c. 435, s. 11; Rev., s. 3894; 1907, c. 959, 
Shoe Ca So G78) 


§ 54-27. Statement examined, approved, and published; fees. —It 
shall be the duty of the Insurance Commissioner to receive and thoroughly exam- 
ine each annual statement required by the subchapter, and if made in compliance 
with the requirements thereof, to publish an abstract of the same in one of the 
newspapers of the State, to be selected by the general agent or attorney making 
such statement, and at the expense of his principal. The Commissioner of In- 
surance shall collect a fee of five dollars from each association filing such state- 
ment, and the fees shall be paid into the State treasury to be credited to the gen- 
eral) fund $1905; ca430; su 12;)Rey., sx 3895 ;,CaSs 5, 5188-1104 emooam) 

Editor’s Note. — The 1945 amendment 
rewrote the second sentence. 


§ 54-28. License revoked.—lIf the Insurance Commissioner shall become 
satisfied at any time that any statements made by any association licensed under 
this subchapter are untrue, or in case a general agent shall fail or refuse to obey 
the provisions of this subchapter, or if upon examination the Insurance Commis- 
sioner is of opinion that such association or company is insolvent, or has exceeded 
its powers, or has failed to comply with any provisions of law, or its mode of busi- 
ness is not feasible for the purposes of carrying out successfully its plan, or that 
its condition is such as to render its further proceedings hazardous to the stock- 
holders, he shall thereupon have power to revoke and cancel such license. (1905, 


C143 Sse OE SNC Ve ess000 00 100/266 909. SO 51C) Sess Loon) 
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§ 54-29. Examinations made; expense paid. —lIf at any time the In- 
surance Commissioner has good reason to think that the standing and responsi- 
bility of any building and loan association or company doing business in this State, 
or its mode of business, is of a doubtful character, or in his discretion whenever 
he deems it prudent to do so, it shall be his duty to examine and investigate every- 
thing relating to the business of such company, and to that end he is hereby au- 
thorized, if he deem it advisable, to appoint a suitable and competent person to 
make such investigation, who shall file with the Insurance Commissioner a full 
report of his finding in such case. The expenses and cost of such examination 
shall be defrayed by the company or association subjected to investigation, and 
each company or association doing business in this State shall stipulate in writing, 
to be filed with the Insurance Commissioner, that it will pay all reasonable cost 
and expenses of such examination when it shall become necessary. (1905, c. 


Boossiil4. £55) Rev., S.13897 wl 919, ve 1 79ss43tCe Ss, 's.15190;) 


§ 54-30. Failing to exhibit books or making false statement a mis- 
demeanor.—lf any person, having in his possession or control any books, ac- 
counts, or papers of any building and loan association licensed by law, shall refuse 
to exhibit the same to the Insurance Commissioner, or his agents on demand, or 
shall knowingly or willfully make any false statement in regard to the same, he 


shall be guilty of a misdemeanor, and fined and imprisoned, at the discretion of the 
courte 1893, c. 434; 1899, c. 164; Rev., s.3329;.C. S.,.s. 5191.) 


§ 54-31. Agent must obtain certificate.—It shall be unlawful for any 
person to solicit business or act as agent for any building and loan association or 
company without having procured from the Insurance Commissioner a certificate 
that such association or company for which he offers to act is duly licensed by 
the State to do business for the current year in which such person solicits business 
or offers to act as agent. The fee for such license shall be $2.50, to be paid to 
the Insurance Commissioner at the time the certificate is issued; and no other li- 
cense or fee shall be required for said business of an agent or solicitor so licensed. 
(1895, c. 444, s. 3; 1899, c. 154, s. 2, subsec. 20; Rev., s. 3898; 1907, c. 959, s. 
eas ts51921933 C017.) 

Editor’s Note. — The 1933 amendment 
added the second sentence. 


§ 54-32. Penalties imposed and recovered. — Every general agent or 
attorney of any building and loan company or association who shall fail or refuse 
to perform any duty required of him by this subchapter shall forfeit and pay to 
the Insurance Commissioner fifty dollars for the State for every such refusal, to 
be recovered before any justice of the peace at the suit of the Insurance Commis- 
sioner. (1893, ¢;,434,.s..2300¢; 1899; ¢. 154, s. 2, subsec. 20;, Rev.,.s: 3899; C. 
es D193: ) 


§ 54-33. Notice required before appointment of receivers.—No 
judge or court shall appoint a receiver for any building and loan association or- 
ganized and incorporated under the laws of this State unless five days’ advance 
notice of the motion, petition or application for appointment of a receiver shall 
have been given to such association and to the Insurance Commissioner of the 
mrate. (1933, c, 38.) 

Editor’s Note.—See 11 N. C. Law Rev. 
208. 


§ 54-33.1. Commissioner of Insurance to prescribe books, records, 
etc.; retention, reproduction and disposition of records.—(a) Whenever 
in his judgment it may appear to be advisable, the Commissioner of Insurance 
may issue such rules, instructions, and regulations prescribing the manner of 
preserving books, accounts, and records of associations as will tend to produce 
uniformity in the books, accounts, and records of associations of the same class, 
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(b) ‘The following provisions shall be applicable to all building and loan as- 
sociations and savings and loan associations operating under the provisions of 
this subchapter : 

(1) Each association shall retain permanently the minute books of meet- 
ings of its stockholders and directors and all records which the Com- 
missioner of Insurance shall in accordance with the terms of this sec- 
tion require to be retained permanently, 

(2) All other association records shall be retained for such periods as the 
Commissioner of Insurance shall in accordance with the terms of this 
section prescribe. 

(3) The Commissioner of Insurance shall from time to time issue regulations 
classifying all records kept by associations and prescribing the period 
for which records of each class shall be retained. Such periods may 
be permanent or for a lesser term of years. Such regulations may from 
time to time be amended or repealed, but any amendment or repeal 
shall not affect any action taken prior to such amendment or repeal. 
Prior to issuing any such regulations the Commissioner of Insurance 
shall consider: 

a. Actions at law and administrative proceedings in which the pro- 
duction of association records might be necessary or desirable; 

b. State and federal statutes of limitation applicable to such actions 
or proceedings ; 

c. The availability of information contained in association records 
from other sources; 

d. Such other matters as the Commissioner of Insurance shall deem 
pertinent in order that his regulations will require associations 
to retain their records for as short a period as is commensurate 
with the interest of association customers and stockholders and 
of the people of this State in having association records avail- 
able. 


(4) Any association may cause any or all records kept by it to be recorded, 
copied or reproduced by any photographic, photostatic or miniature 
photographic process which correctly, accurately, and permanently 
copies, reproduces or forms a medium for copying or reproducing the 
original record on a film or other durable material. 

(5) Any such photographic, photostatic or miniature photographic copy or 
reproduction shall be deemed to be an original record for all pur- 
poses and shall be treated as an original record in all courts and ad- 
ministrative agencies for the purpose of its admissibility in evidence. 
A facsimile, exemplification or certified copy of any such photographic 
copy or reproduction shall, for all purposes, be deemed a facsimile, 
exemplification or certified copy of the original record. 

(6) Any association may dispose of any record which has been retained for 
the period prescribed by the Commissioner of Insurance or in accord- 
ance with the terms of this section for retention of records for its 
class. 

(c) The provisions of this section with reference to the retention and disposi- 
tion of records shall apply to any federal savings and loan association operating 
in North Carolina unless in conflict with regulations prescribed by its supervisory 
authority. (1957, c. 1106.) 


ARTICLE 5. 
Foreign Associations. 


§ 54-34. Allowed to do business. —A building and loan association of 
another state may be admitted to transact business in this State in the manner 
hereinafter provided, and no association not so admitted shall transact business in 
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§ 54-35. Copy of charter and list of officers filed.—Application for au- 
thority to transact business in this State shall be made to the Insurance Commis- 
sioner, and on making such application every such association shall file with the 
Insurance Commissioner a duly authenticated copy of its charter or certificate of 
incorporation, its constitution and bylaws, and thereafter certified copies of all 
amendments thereto, the names and addresses of its officers and directors, the 
compensation paid each officer, and a report of its condition, in such form as may 
be prescribed by the Insurance Commissioner, which shall be verified by oath of 
such officers and other persons as the Commissioner shall designate, and the Com- 
missioner shall furnish blank forms for the report required, and may call for ad- 
ditional reports at such other times as may seem to him expedient. (1905, c. 435, 


emo wRev.es, 3902; C.S., 5.05195.) 


§ 54-36. License granted.—li it shall appear to the Insurance Commis- 
sioner by the report aforesaid and by an examination of the affairs of such asso- 
ciation that it has good assets of sufficient value to cover all liabilities, and that its 
methods of doing business are safe and not contrary to the laws governing build- 
ing and loan associations of this State, it may be admitted to transact business in 
this State upon a certificate of authority to be issued by the Insurance Commis- 
sioner, which shall only be issued when such association shall have complied with 
the. further requirements of this article. (1905, c. 435, s. 20; Rev., s. 3903; C. S., 
s. 5196.) 


§ 54-37. Securities deposited.—The Insurance Commissioner before is- 
suing the certificate of authority aforesaid shall require every such association to 
deposit with the Commissioner such securities as he may approve, amounting to 
at least thirty thousand dollars, which securities shall be held by him in trust for 
the exclusive benefit and security of the creditors and shareholders of such asso- 
ciation resident in this State, and he shall have authority to require it to deposit 
additional securities and to order a change in any of the securities so deposited at 
any time, and no change or transfer of the same shall be made or be effectual 
without his consent. Such deposit shall be maintained intact in the full sum re- 
quired at all times, but the association making such deposit, so long as it shall 
continue solvent and comply with all the provisions of this subchapter applicable 
to it, may receive the dividends or interest on the securities deposited, and may 
from time to time, with the assent of the Commissioner, withdraw any of such 
securities on depositing with the Commissioner other like securities the par 
value of which shall be equal to such as may be withdrawn. (1905, c. 435, s. 
it; tRev., s_ 3904;.Co Ss"s. 5197:) 


§ 54-38. Annual certificate; service of process. — Such certificate of 
authority shall be for the current year only, and shall not be issued until such as- 
sociation shall, by a duly executed instrument filed with the Insurance Commis- 
sioner of the State, constitute the Insurance Commissioner and his successors in 
office its true and lawful attorney, upon whom all original process in any action or 
legal proceedings against it may be served, and therein shall agree that any origi- 
nal process against it which may be served upon the Commissioner shall be of the 
same force and validity as if served on the association, and that the authority 
thereof shall continue in force irrevocable so long as any liability of the associa- 
tion remains outstanding in this State. The service of such process shall be made 
by leaving a copy of the same in the office of the Insurance Commissioner, with 
a fee of two dollars, to be taxed in the plaintiff's costs. When any original proc- 
ess is thus served, the Commissioner, by letter directed to the secretary, shall with- 
in two days after such service forward to the secretary a copy of the process 
served upon him, and such service shall be deemed sufficient service upon the as- 
sociation. The Commissioner shall keep a record of all such process, showing the 


May andanourmotssetvice: (1905; c 430.5. 23) Rev.,S.5900;.C. 5.,.s. 5198.) 
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§ 54-39. Agent must have certificate of license; fees.—lIt shall be un- 
lawful for any person to solicit business or act as agent for any foreign building 
and loan association or company doing business in this State without having first 
procured from the Insurance Commissioner a certificate that such association or 
company for which he offers to act is duly licensed by the State to do business 
for the current year in which such person solicits business or offers to act as agent. 
The Insurance Commissioner shall be entitled to a fee of one dollar for issuing 
each such certificate, to be paid by the company for which the same was issued. 
Any person violating the provisions of this section shall be guilty of a misde- 
meanor, (1895) c. 444.503 1905, c. 435, s? 18; Revs ss: 3327; 3001 S@mauee: 
5199.) 


§ 54-40. Fees and expenses.—Every such association shall pay for filing 
a certified copy of its charter or certificate of incorporation twenty dollars; for 
filing original annual reports, twenty dollars; for certificate of authority, annually, 
two hundred and fifty dollars; for certificate for each agency, five dollars; and 
shall defray all expenses incurred in making any examination of its affairs as 
herein provided for; and the Insurance Commissioner may maintain an action in 
the name of the State against such association for the recovery of such expenses in 
any court of competent jurisdiction. (1905, c. 435, s. 22; Rev., s: 3905; C. S., s. 
5200. ) 


§ 54-41. All contracts deemed made in this State.—Any contract made 
by any foreign association with any citizen of this State shall be deemed and con- 
sidered a North Carolina contract, and shall be so construed by all the courts of 
this State according to the laws thereof. (1905, c. 435, s. 26; C. S., s. 5203.) 

Foreign building and loan associations 115 N. C. 825, 18 S. E. 965 (1894); Mero- 
are subject to the State usury laws where ney v. Atlanta Bldg., etc., Ass’n, 116 N. C. 
loans are made at the home office. Row- 882, 21 S. E. 924 (1895). 
land v. Old Dominion Bldg., etc., Ass’n, 


ArticLté 5A. 
Reserves. 


54-41.1. Required reserves for losses; profits not otherwise ap- 
portioned.—The gross earnings of every building and loan association or sav- 
ings and loan association shall be ascertained at least semiannually. Before any 
such association shall apportion profits or declare dividends, the board of direc- 
tors shall first deduct from the earnings a sufficient sum of money to meet the 
operating expenses of such association, all of which expenses shall be paid from 
earnings. The directors, after providing for the operating expenses, shall then 
transfer to a reserve fund which shall at all times be available to meet losses 
arising from any source whatsoever not less than ten per cent (10%) of the 
net earnings since the last apportionment of profits or declaration of dividends 
until such reserve for losses is at least five per cent (5%) of the outstanding 
shares of the association; and thereafter, if at any time such reserve for losses 
shall become less than five per cent (5%) of the outstanding shares of the 
association, then at least ten per cent (10%) of the net earnings shall be trans- 
ferred thereto before the apportionment of any profits or the declaration of any 
dividends until said reserve fund is restored to five per cent (5%) of the out- 
standing shares of the association. The reserve fund herein provided is to be 
considered identical with, and not supplemental to the reserves required to be 
set up by an association insured by the Federal Savings and Loan Insurance 
Corporation. 

Any profits not otherwise apportioned or set apart by the directors of the 
association shall be paid to or credited to the accounts of the shareholders semi- 
annually in conformity with the bylaws of the association. (1959, c. 1126.) 
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ARTICLE 6. 
Withdrawals. 


§ 54-42. Month’s notice required for withdrawals.—Any shareholder 
in a building and loan association may withdraw all or any part of his or her 
holdings of unpledged or unhypothecated stock in such association by giving to 
the secretary of such association one month’s written notice of his or her inten- 
tion so to do, and the right of such shareholder to make such withdrawal shall 
accrue one month after the giving of such notice, subject to the conditions set 
out in § 54-43. (1933, c. 122, s.'1.) 

Editor’s Note—See 11 N. C. Law Rev. 
207, for review of this section and § 54-43. 


§ 54-43. Withdrawal or maturity fund.—Whenever any shareholder 
whose stock has matured or whose right to withdraw his or her stock has ac- 
crued, as set out in § 54-42, has not been paid because of insufficiency of funds 
in the treasury of the association, the secretary of said association shall, under 
instruction from the directors, create a separate fund to be known as the “‘with- 
drawal or maturity fund” and into such fund shall be paid one-half of the net 
receipts of the association monthly. Net receipts shall mean the receipts of the 
association from interest, installments, rent and other revenue producing sources, 
diminished by the expenses of the association, and by any sums directed by the 
board of directors to be set apart and held separately for the purpose of meet- 
ing bills payable or notes payable at the maturity thereof. From time to time 
as the board of directors may direct, the secretary shall make an equitable and 
ratable distribution of the funds in said ‘‘withdrawal or maturity fund” to the 
stockholders whose right to receive payment from said fund has accrued, as 
hereinbefore provided, at the date of such distribution. One-half of the net 
receipts of the association shall be added monthly to such fund so long as there 
remains any shareholder of the association entitled to receive a portion thereof 
as aforesaid. No shareholder whose stock has matured or whose right to with- 
draw his stock has accrued as hereinbefore set out, shall have the right to de- 
mand or receive any funds in excess of the amount equitably and ratably dis- 
tributed as hereinbefore set out except on approval of the board of directors 
of such association and/or the Insurance Commissioner. (1933, c. 122, s. 2.) 


ARTICLE 7. 
Statements of Financial Condition of Associations. 


§ 54-44. Derogatory statements. — Any person who shall willfully and 
maliciously make, circulate, or transmit to another or others any statement, 
rumor, or suggestion, written, printed, or by word of mouth, which is directly 
or by inference derogatory to the financial condition, or affects the solvency or 
financial standing of any building and loan association, or who shall counsel, aid, 
procure, or induce another to state, transmit, or circulate any such statement or 
rumor shall be guilty of a misdemeanor, and upon conviction thereof shall be 
fined or imprisoned, or both, in the discretion of the court. (1915, c. 273; C. 
Decale LOZ iced ese G220193 Weal 2.) 


SUBCHAPTER II. LAND AND LOAN ASSOCIATIONS. 


ARTICLE 8. 
Organization and Powers. 


§ 54-45. Application of term.—The term “Land and Loan Associations” 
shall apply to and include all corporations, companies, societies or associations 
organized for the purpose of making loans to their members only, and of en- 
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abling their members to acquire real estate, make improvements thereon, and 
remove encumbrances therefrom by the payment of money in periodical install- 
ments or principal sums, and for the accumulation of a fund to be returned to 
members who do not obtain advances for such purposes, where the principles of 
building and loan associations and their work are adapted to the use of the 
farmers and the rural population. 

It shall be unlawful for any corporation, company, society, or association do- 
ing business in this State not so conducted to use in its corporate name the 
term “land and loan association,” or in any manner or device to hold itself out 
to the public as a land and loan association. (1915, c. 172, s. 1; C. S., s. 5204.) 


§ 54-46. Incorporation and powers. — Land and loan associations shall 
be incorporated, supervised, and be subject to such regulations and have such 
privileges as are prescribed for building and loan associations under the laws 
of this State as they now are or may be hereafter enacted, except as prescribed 
Invthis articloneatO Vaesc/c.6S: 62.495 8-4. 02000) 

Cross Reference. — As to powers of 
building and loan associations, see § 54-2. 


§ 54-47. Loans. — The boards of directors of land and loan associations 
may contract for loans to the amount of seventy-five per cent of the securities 
used by them as collateral, where the loans are on long time (three or more 
years), and for at least one per cent less than is charged by such associations 
on their loans to shareholders; and they may make short loans to their share- 
holders on their shares and personal endorsement or personal property. (1915, 
CHL 7/233 CR Or es L0G; ) 

Cross Reference.—As to loans on mort- 
gages, etc., issued under Federal Housing 
Act, see § 53-45. 


§ 54-48. Reserve associations.—Associations to be known as ‘Reserve 
Land and Loan Associations” may be chartered and licensed as provided in this 
article, when they are organized and the stock therein is held by local land and 
loan associations, and shall have such powers, rights, and privileges as are ac- 
corded to other domestic associations, and they may conform to such laws, rules, 
and regulations as may be prescribed by the laws of the United States, or of this 
State, to enable them to receive moneys, bonds, or securities to be used in loans 
and to secure the same. Such reserve associations shall be under the supervision 
of the Insurance Commissioner as are building and loan associations, (1915, c. 


172, S24 CSRs 2075) 


§ 54-49. Land conservation and development bureau; land mort- 
gage associations.—Recognizing that agriculture is the most fundamental 
wealth-producing occupation of the State and that land is the basis of agriculture, 
the General Assembly of North Carolina does hereby authorize and direct the 
State Department of Agriculture to establish as a major division of its organiza- 
tion a land conservation and land development bureau. The function of this 
bureau shall be to promote conservation, rural home ownership, and the develop- 
ment of the land resources of the State through land mortgage associations un- 
der the following provisions. (1925, c. 223, s. 1.) 


§ 54-50. Number of incorporators; capital stock. — Any number of 
persons, resident freeholders of the State, not less than fifteen, may associate 
to establish an association on the terms and conditions and subject to the lia- 
bilities hereinafter prescribed. The aggregate amount of the capital stock of 
any such association shall not be less than twenty thousand dollars ($20,000). 
Such association shall mean a corporation organized under the laws of the 
State for the purpose of making loans upon agricultural lands, forest lands and 
dwelling houses within this State and known as a land mortgage association. 
(1925, ich: 223 ieee) 
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§ 54-51. Incorporation.—The articles of incorporation shall be in writing 
signed and acknowledged by the incorporators and shall contain the following: 
(1) The declaration that they are associating for the purpose of forming a 
land mortgage association under the provisions of this article. 
(2) The name of such association, which shall be in no material respect 
similar to any other association in the same county. 
(3) The name of the village, town or city, and the county where such 
association is to be located. 
(4) The amount of capital stock, which shall be divided into shares of one 
hundred dollars each. 
(5) The period for which such association is organized. (1925, c. 223, s. 3.) 


§ 54-52. Organization.—The incorporators at their first annual meeting 
shall elect by ballot from their number a board of trustees of not less than six 
members who shall adopt a code of bylaws and a plan of organization approved 
by the Commissioner of Agriculture and the Corporation Commission. (1925, c. 


223, s. 4.) 


§ 54-53. Corporate powers.—Said land mortgage association shall have 
power : 

(1) To make loans, the conditions of which shall be approved by the Corpo- 
ration Commission if the security taken therefor is to be used as the 
basis for a bond issue under subdivision (3) hereof, and to accept as 
security for any such loan a first mortgage upon improved or partially 
improved agricultural lands within this State. Such loan shall not 
exceed, however, sixty-five per cent of the value of such real estate 
so conveyed, according to the appraisal made as herein provided. 

(2) To purchase first mortgages, heretofore or hereafter issued against 
North Carolina agricultural lands, either improved or partially im- 
proved, from persons or firms resident of this State or corporations 
organized under the laws of this State engaged in the colonization or 
settlement of North Carolina lands and to whom such mortgages 
were issued, if, after investigation, the plan of settlement or coloni- 
zation followed by such person, firm or corporation is approved by 
the Commissioner of Agriculture as beneficial to the settler or colo- 
nist, and if the lands against which such mortgages are issued are 
found by the said Commissioner to be in fact agricultural lands suit- 
able for agricultural purposes and the terms and conditions of the 
loans made by such person, firm or corporation are just and reason- 
able, or from banks or trust companies organized under the laws of 
this State, or of the United States, to do business in this State, to 
which such mortgages were issued direct by the borrowers. Each 
such mortgage shall be payable on the amortization plan maturing in 
not less than twenty years. The request for an investigation leading 
to such a purchase of mortgages from persons, firms or corporations 
engaged in the settlement or colonization of North Carolina lands 
shall be accompanied by a deposit, the amount of such deposit to be 
determined by the Commissioner of Agriculture. Upon completion 
of the investigation the Commissioner of Agriculture shall render a 
statement of expense accompanied by a remittance of any unused 
balance of such deposit, but no mortgage shall be purchased until 
the lands against which the same is issued have been appraised as 
hereinafter provided for the appraisal of land for a loan by the land 
mortgage association and such mortgage is approved by all mem- 
bers of the loan committee. 

(3) To issue bonds secured by the pledge of the mortgage so taken or 
purchased. 

(4) To pledge the note and mortgages so taken or purchased under the 
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provisions of subdivisions (1) and (2) hereof as security for the 
bonds of the land mortgage association referred to in subdivision (3) 
hereotw(1925, C223 yesm os) 
Cross References.—As to investment in issued under Federal Housing Act, see § 
bonds guaranteed by United States, see 53-45. 
§ 53-44. As to loan on mortgages, etc., 


§ 54-54. Restrictions.—All mortgage obligations acquired by the company 
shall be subject to the following restrictions: 

(1) Each such mortgage shall be a first and valid lien upon improved or 
partially improved agricultural lands within the State of North Caro- 
lina ; 

(2) Each such mortgage shall be a first and valid lien upon the whole and 
undivided fee and upon no lesser estate; 

(3) Each such mortgage shall be given to secure a principal indebtedness 
not exceeding in amount fifteen per cent of the capital and surplus of 
the company ; 

(4) All such mortgages shall contain provisions for soil conservation ; 

(5) All such mortgages shall contain provisions for the time of commencing 
payments for annual or semiannual reduction of the indebtedness 
secured thereby, subject to the requirements as to repayment of loans 
and interest hereinafter provided; 

(6) The company shall make no loan secured by mortgage of any real estate 
in which any officer or trustee of the company is interested either 
directly or indirectly, except upon the approval of two-thirds of all 
the trustees ; 

(7) A sufficient amount of the proceeds of any loan made upon lands upon 
which are buildings in course of construction or upon which land 
clearing or other improvements are being made shall be retained by 
the association and paid out only upon construction or improvement 
vouchers, countersigned by a duly authorized agent of the associa- 
HOt ml ZI Caz Z5.0s4 0.) 


§ 54-55. Mortgage forms; approval.—The mortgages to be given to the 
association, the bonds to be issued and the trust deed executed to secure the 
bonds shall be in such form and shall contain such conditions as will adequately 
protect all parties thereto. The trustees shall provide the forms subject to the 


joint pail of the Corporation Commission and the Attorney General. (1925, 
ay Aah Coetha)) 


§ 54-56. Repayment of loan and interest. — The prospective borrower 
may be required to pay all expenses incidental to the examination of title and 
appraisal of the property. The total amount shall include (i) the rate of in- 
terest agreed upon; and (ii) a payment. (1925, c. 223, s. 8.) 


§ 54-57. Terms of payment.—A borrower may repay his loan by install- 
ments of such frequency and amounts as may be agreed upon: Provided, that 
not less than one per cent of the original amount of the mortgage shall be paid 
upon the principal thereof annually, and commencing not later than the sixth 
year succeeding the year in which the loan was made the borrower may pay a 
larger installment upon the principal, or the whole of it, at any interest date, 
such payments to be in amounts equal to additions of one or more principal 
amortization payments. Such payment may be made in cash, or by tendering 
at par bonds of the associations. For failure to pay the interest or any install- 
ment required by the terms of the loan, the borrower may be fined as the bylaws 
may prescribe. But the borrower shall never be required to pay more than the 
specified installment, nor to pay the principal before it is due except as prescribed 
herein for partial repayment on account of depreciation and for foreclosure by 


ZZ 
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the association. The borrower may on sixty days’ notice repay the association 
his total indebtedness, or, without such notice, upon payment of sixty days’ in- 
terest upon the principal unpaid. The borrower shall be entitled to a receipt for 
all installments as paid, and where the repayment is complete to a satisfaction of 
his note and mortgage. (1925, c. 223, s. 9.) 

Cross Reference.—As to satisfaction of 
mortgages, see § 45-37 et seq. 


§ 54-58. Transfer of mortgaged lands.—The acquirer of any lands 
mortgaged to a land mortgage association shall enter at once, on the acquisition 
of the land, into a written agreement with the association, attested by a notary, 
or a justice, and assume the personal responsibility for the indebtedness to the 
association attaching to such lands. This document must be presented to the 
trustees within fourteen days after demand. (1925, c. 223, s. 10.) 


§ 54-59. Calling in loans before due.—Every land mortgage association 
shall have the power to call in loans upon sixty days’ notice: 

(1) When the person acquiring the lands upon which money has been loaned 
does not comply with the provisions of $ 54-58 and fulfill the obliga- 
tions incumbent upon him; 

(2) When the debtor does not meet the obligation imposed upon him by 
his contract and the bylaws of the land mortgage association ; 

(3) When the mortgaged premises become subject to forced sale; 

(4) When the mortgaged premises are depreciating in value because of lack 
of care, of failure to maintain and conserve or from other cause. 

The trustees of the association, whenever necessary, shall provide for an in- 
spection of the mortgaged premises by the State Department of Agriculture for 
an investigation of the care which is being given said premises, and may employ 
an expert to inspect the soil with a view of determining whether or not the same 
is being depleted. (1925, c. 223, s. 11.) 


§ 54-60. Partial recall of debt.—The association may require a suitable 
partial repayment of the debt if the mortgaged premises may have at any time 
become depreciated in value from any cause whatsoever. (1925, c. 223, s. 12.) 


§ 54-61. Foreclosure.—Whenever any loan is called in and the borrower 
shall fail to pay the principal and interest due to the association as required by 
law and the notices given him, the land mortgage association may then foreclose 
upon the mortgaged premises as for a past due loan. But in no case shall a 
borrower be liable for a sum greater than the amount of the unpaid portion of the 


loan with any accretions of interest thereon and expenses incidental to the col- 
lection thereof. (1925, c. 223, s. 13.) 


§ 54-62. Appraisal of lands.—Upon application for a loan the land mort- 
gage association shall cause the lands which it is proposed to mortgage to the 
association to be appraised by a competent appraiser furnished it by the State De- 
partment of Agriculture. (1925, c. 223, s. 14.) 


§ 54-63. Preference prohibited; association borrowing money.—No 
land mortgage association, and no officer or agent thereof, shall give any pref- 
erence to any creditor by pledging any of the assets of such association as col- 
lateral security, except that any such association may borrow money for tempo- 
rary purposes, and may pledge assets of the association as collateral security 
therefor. Whenever it shall appear that any land mortgage association has bor- 
rowed habitually for the purpose of reloaning, the Corporation Commission may 
require such association to pay off such amount so borrowed. (1925, c. 223, 


Baal.) 


§ 54-64. Bond issues.—(a) The bonds to be issued by any land mortgage 
association may be issued for such amounts, bearing such serial number, and 
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date or dates, and be payable at such time and times, bear such rate of interest, 
and be redeemable at maturity or upon notice at such times and in such manner, 
as the land mortgage association may, subject to the approval of the Banking 
Commission, deem advisable. 

(b) Each land mortgage association shall keep a register for the registra- 
tion and transfer of bonds issued by it in which it shall register, or cause to 
be registered, all bonds upon presentation thereof for such purpose; and such 
register shall contain the post-office address of all registered holders of bonds 
and shall, at all reasonable times, be open to the inspection of the Banking Com- 
mission, or any of its deputies, and to the State Treasurer. (1925, c. 223, s. 16.) 


§ 54-65. Deed of trust.—(a) To secure the payment of such bonds, the 
land mortgage association shall issue a collateral deed of trust to the State ‘Treas- 
urer, pledging as security for such bonds the notes and mortgages taken or pur- 
chased, as provided herein, in an amount equal to or exceeding the aggregate 
amount of bonds issued or to be issued. 

(b) The total amount of bonds actually outstanding shall not at any time ex- 
ceed the total amount unpaid upon the notes secured by the mortgages belong- 
ing to the association and pledged for the payment of the bonds, plus such securi- 
ties and moneys as may be on deposit with the State Treasurer under the pro- 
visions hereof. 

(c) The aggregate amount of the principal of all bonds issued by land mort- 
gage associations and outstanding at any one time shall not exceed twenty times 
the amount of the capital and surplus of the company. (1925, c. 223, s. 17.) 


§ 54-66. Collaterals deposited with State Treasurer.—aAll mortgages 
pledged to secure the payment of the bonds issued hereunder shall be deposited 
and left with the State Treasurer. The land mortgage association may, with the 
approval of the State Treasurer, remove such mortgages from the custody of the 
State Treasurer, substituting in place thereof other of its mortgages, or money 
or State of North Carolina bonds or certificates of deposit, endorsed in blank, 
issued by State or national banks located in North Carolina, farm mortgage 
bonds issued under the provisions of the Federal Farm Loan Act approved July 
seventeenth, one thousand nine hundred and sixteen, or obligations of the United 
States Government, in an amount equal to or greater than the amount unpaid 
upon the notes secured by the mortgages withdrawn. (1925, c. 223, s. 18.) 


§ 54-67. Redemption of bonds.—(a) Notice of redemption of bonds 
may on no account be given on the part of the holder thereof, but may be given 
by the association only for the purpose of affecting redemption in accordance with 
the conditions of the bonds and as provided by law and the bylaws. 

(b) If the land mortgage association shall elect to redeem any bond prior to 
maturity, six months’ notice of redemption shall be given and shall be effected by 
personal service upon the owner and holder of the bond, by notice mailed to his 
address as registered or by advertising the same three times in a newspaper se- 
lected by the State Treasurer. 

(c) The numbers of the bonds of which notice of redemption is to be given 
shall be determined by lot, to be drawn by the president or the vice-president 
at a meeting of the trustees. (1925, c. 223, s. 19.) 

Editor’s Note.—It would seem that the fecting” in the act from which this sec- 
word “affecting” in subsection (a) should tion was codified. 
read “effecting,” however it appears as “af- 


54-68. Validity of bonds after maturity.—In case the holder of any 
bond outstanding shall not have presented the same for payment within the 
period of two years after its maturity or within two years after the date fixed 
for the redemption, as the case may be, then such bonds shall cease to be a 
lien upon the mortgages, moneys, and securities pledged to the State Treasurer 
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and deposited with him as security therefor, but such bond shall still constitute, 
until the statute of limitation running against such bonds shall have expired, a 
single legal money claim or demand against the land mortgage association is- 
suing the same, and be recoverable from it in a suit at law, and in no event shall 
any interest be collectible upon such bond after the maturity thereof or after the 
dated fixed for its redemption. (1925, c. 223, s. 20.) 


§ 54-69. Bonds as payment.—lIf the association gives notice to a debtor 
for repayment of the mortgage loan the latter must pay to the association in 
cash or in its bonds at par the face of the same so far as it has not yet been 
covered by his assets in the amortization and payments. (1925, c. 223, s. 21.) 


§ 54-70. Bonds as investments.—The bonds of a land mortgage associa- 
tion shall be a legal investment for savings associations, trust companies, or 
other financial institutions chartered under the laws of this State and shall also 
be a legal investment for trustees, executors, administrators, or custodians of 
public or private funds, or corporations, partnerships or associations. (1925, c. 
BOS: Lins,) 


§ 54-71. Application of earnings; reserve fund.—The gross earnings 
of the association shall be ascertained annually, and there shall first be deducted 
therefrom the expenses incurred by the association for the preceding year and 
the balance thereof shall be set aside as a reserve fund for the payment of con- 
tingent losses, to an amount equal to two per cent of the capital stock outstand- 
ing, and until such reserve fund equals twenty per cent of the capital stock of 
such association. (1925, c. 223, s. 23.) 


§ 54-72. Restriction on holding real estate.—No land mortgage as- 
sociation shall acquire real estate (other than for the occupation of its offices) 
except to protect its interests in case any of the mortgages owned by it are fore- 
closed and the property therein described sold to pay the indebtedness secured 
thereby. All real estate so acquired shall be promptly sold. (1925, c. 223, s. 24.) 


§ 54-73. Banking laws applicable.—The statutes relating to banks and 
banking in this State, that is, §$ 53-1 to 53-158, in so far as applicable and not 
in conflict with the provisions hereof shall apply to land mortgage associations. 
WAOZS WC Z23;-S. 20. ) 


SUBCHAPERRGIY“CREDFIY UNIONS: 


ARTICLE 9) 
Superintendent of Credit Unions. 


§ 54-74. Office created.—There shall be established in the State Depart- 
ment of Agriculture a Superintendent of Credit Unions and such assistants as 
ievencenecessanven( UL, cml O; ecu, 9.515. 920050 1929.1C.079,0S. 4391935, 
C007.) 

Editor’s Note. — The 1925 amendment Savings and Loan Associations and the ar- 
rewrote this section. Prior to the 1935 ticle headings conformed thereto. 
amendment, this subchapter was entitled 


§ 54-75. Duties of the officer. — The duties of the Superintendent of 
Credit Unions shall be as follows: 

(1) To organize and conduct in the State Department of Agriculture, a bu- 
reau of information in regard to co-operative associations and rural 
and industrial credits. 

(2) Upon the application of three persons residing in the State of North 
Carolina, to furnish, without cost, such printed information and blank 


as 
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forms as, in his discretion, may be necessary for the formation and 
establishment of any local credit union in the State. 

(3) To maintain an educational campaign in the State looking to the promo- 
tion and organization of credit unions; and upon the written request 
of twelve bona fide residents of any particular locality in this State 
expressing a desire to form a local credit union at such locality, the 
Superintendent or one of his assistants shall proceed as promptly as 
convenient to such locality and advise and assist such organizers to 
establish the institution in question. 


(4) To examine at least once a year, and oftener if such examination be 
deemed necessary by the Superintendent or his assistant, the credit 
unions formed under this subchapter. A report of such examination 
shall be filed with the State Department of Agriculture, and a copy 
mailed to the credit union at its proper address. 

(5) The Superintendent of Credit Unions is authorized, empowered, and 
directed to require that every person employed, appointed or elected 
by any credit union to any position requiring the receipt, payment or 
custody of money or personal property owned by a credit union or in 
its custody or control as collateral or otherwise, to give bond in a 
corporate surety company authorized to do business in North Caro- 
lina. Any such bond or bonds shall be in a form approved by the 
Superintendent of Credit Unions with a view to providing surety 
coverage to the credit union with reference to loss by reason of acts 
of fraud or dishonesty including forgery, theft, embezzlement, wrong- 
ful abstraction or misapplication on the part of the person, directly 
or through connivance with others, and such other surety coverages 
as the Superintendent of Credit Unions may determine to be reason- 
ably appropriate or as elsewhere required by the chapter. Any such 
bond or bonds shall be in an amount in relation to the money or other 
personal property involved or in relation to the assets of the credit 
union as the Superintendent may from time to time prescribe by regu- 
lation for the purpose of requiring reasonable coverage. In lieu of 
individual bonds the Superintendent may approve the use of a form of 
schedule or blanket bond which covers all board and committee mem- 
bers and employees of a credit union whose duties include the receipt, 
payment, or custody of money or other personal property for or on 
behalf of the credit union. The Superintendent may also approve the 
use of a form of excess coverage bond whereby a credit union may 
obtain an amount of coverage in excess of the basic surety coverage. 
No agreement, compromise or settlement of any claim or claims filed 
by a credit union with any surety or any surety company, for less than 
the full amount of said claim or claims, shall be entered into or made 
by the board of directors of any credit union unless and until the 
said claim or claims shall have been submitted to the Superintendent 
of Credit Unions and his advice thereon given or transmitted to the 
board of directors of said credit union. (1915, c. 115, s. 1; C. S., s. 
52093. 1925,.c../3;.88: Z, 3,0, 03 1935.08 S761 0s, encom 

Editor’s Note. — The 1925 amendment The 1957 amendment added subdivision 
inserted the words “and industrial” in sub- (5). 
division (1) and made other changes. 


ARTICLE 10. 
Incorporation of Credit Unions. 


_ § 54-76. Applications filed.—Seven or more persons employed or residing 
in the State may become a credit union by making, signing, and acknowledging 
a certificate which shall contain: 
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(1) The name of the proposed credit union which shall include the words 
“credit union.” 
(2) A statement that incorporation is desired under this article. 
(3) The conditions, whether of residence, of occupation, or otherwise, which 
shall qualify persons for membership. 
) The par value of the shares, which shall not exceed twenty-five dollars. 
) The city, village, or town in which its principal business office is to be 
located. If it is to be located in an incorporated city, the street ad- 
dress of the city shall be given. If the condition of its membership 
is employment by a certain individual, copartnership, or corporation, 
a statement that its office shall be with such individual, copartner- 
ship, or corporation may be substituted for the street address. 
(6) The number of its directors, not less than five, all of whom must be 
members of and shareholders in the corporation. 
(7) The names and post-office addresses of the directors for the first year. 
(8) The names and post-office addresses of the subscribers to the certificate, 
and a statement of the number of shares of stock which each agrees 
tostake lathe corpolauion-« (1 9lo=ca a lowesuec sn Coes. O210: 1925, 
C/A Shs Git 93 Jk CHOL i) 


§ 54-77. Bylaws adopted.—At the time of filing the certificate the incor- 
porators shall adopt bylaws which shall provide: 

(1) The name of corporation. 

(2) The purposes for which it is formed. 

(3) Qualifications for membership. 

(4) The date of the annual meeting; the manner in which members shall be 
notified of meetings; the manner of conducting the meetings; the 
number of members which constitute a quorum at the meetings, and 
the regulations as to voting. 

(5) The number of members of the board of directors, their powers and 
duties, and the compensation and duties of officers elected by the 
board of directors. 

(6) The number of members of the credit committee, their powers and 
duties. 

(7) The number of members of the supervisory committee, their powers 
and duties. 

(8) The par value of shares of capital stock. 

(9) The conditions upon which shares may be issued, paid in, transferred, 
and withdrawn. 

(10) The fines, if any, which shall be charged for failure to meet obligations 
to the corporation punctually. 

(11) The conditions upon which deposits may be received and withdrawn. 
Whether the proposed corporation shall, in addition, have power to 
borrow funds. 

(12) The manner in which the funds of the corporation shall be invested. 

(13) The conditions upon which loans may be made and repaid. 

(14) The maximum rate of interest that may be charged upon loans, not to 
exceed, however, the legal rate. 

(15) The method of receipting for money paid on account of shares, de- 
posits, or loans. 

(16) The manner in which the reserve fund shall be accumulated. 

Gl.) fhe manner in which dividends shall be determined and paid to mem- 

ers. 

(18) The manner in which a voluntary dissolution of the corporation shall 
Dbewetect-dum (lO) owe: Ill Seacve2atGt emcee 521.15) 


§ 54-78. Certificate of incorporation—The bylaws acknowledged to 
have been adopted by all of the incorporators, together with the certificate of in- 


12Z, 


§ 54-79 Cu. 54, Co-OPERATIVE ORGANIZATIONS § 54-82 


corporation, shall be filed in the office of the Superintendent of Credit Unions who 
shall approve the certificate of incorporation if he is satisfied that it is in con- 
formity with this subchapter, and shall approve the bylaws if he is satisfied as 
to the character of the incorporators and that the bylaws are reasonable and will 
tend to give assurance that the affairs of the prospective credit union will be ad- 
ministered in accordance with this subchapter. Thereupon, the Superintendent 
of Credit Unions shall issue to the corporation a certificate of approval, annexed 
to a duplicate of the certificate of incorporation and of the bylaws, which cer- 
tificate of approval, together with the attached duplicate certificate of incorpo- 
ration and duplicate bylaws, shall be filed in the office of the clerk of the superior 
court of the county in which the office of such credit union is situated, and upon 
such filing the incorporators shall become and be a corporation. The county 
clerk shall charge the same filing fee for filing the certificate of approval, certifi- 
cate of incorporation and bylaws as he is now allowed to charge for filing a cer- 
tificate of incorporation of a corporation organized under the business corpora- 
tions: law of the) State (1915)%c..115; 6.2; CA Si) si b212 91923, 3Ce /omemeos 
LOSDACL OF.) 


§ 54-79. Amendment of bylaws.—The bylaws adopted by the incorpora- 
tors and approved by the Superintendent of Credit Unions shall be the bylaws of 
the corporation, and no amendment to the bylaws shall become operative until such 
amendment shall have been approved by the Superintendent of Credit Unions, 
and a copy thereof certified by him, with a certificate of his approval, shall be 
filed in the office of the clerk of the superior court of the county where the office 
of the credit union is located. Such approval may be given or withheld by the 
Superintendent of Credit Unions at his discretion. The county clerk shall re- 
ceive the same fee for filing as provided in § 54-78. (1915, c. 115, s. 3; C. S., 
s. 52133 1925) cm 3peson 9358 c.987:) 


§ 54-80. Restriction of use of terms.—The use by any person, copartner- 
ship, association, or corporation except corporations formed under the provisions 
of this subchapter, of any name or title which contains the words “credit union” 
shall be a misdemeanor: Provided, that the provisions of this section shall not 
apply to associations or credit union leagues, the membership of which is com- 
posed entirely of corporations formed under the provisions of this subchapter. 
(1915, c, 115,9si45) CHS. 5 5214311925) ¢) 73; eh Ge 193 Scere zeal On eae 236. ) 

Editor’s Note. — The 1941 amendment 
added the proviso. 


§ 54-81. Change of place of business.—A credit union may change its 
place of business on the written approval of the Superintendent of Credit Unions, 
which written approval shall be filed in the office of the Superintendent of Credit 
Unions and a duplicate of the approval in the office of the clerk of the superior 
court of the county where its office was located, and a second duplicate in the 
office of the clerk of the superior court of the county in which the new office is 
to be located. Such approval of the Superintendent may be given or withheld 
at a discretion. (TOUS semidoies; 25.9 C: S395 )95215 541925; ce / Sco oes 
CHO/ 2) 


ARTICLE 1 1. 
Powers of Credit Unions. 


§ 54-82. General nature of business.—A credit union may receive the 
savings of its members in payment for shares or on deposit; may loan to its 
members at reasonable rates of interest not exceeding the legal rate, or may in- 
vest as hereinafter provided the funds so accumulated, and may undertake such 
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other activities relating to the purpose of the corporation as its bylaws may au- 
PUOLIzem oy Cm o, Seo) Canarst 0210 1925, "Ca/ousr os 1955) c.'872) 

Editor’s Note. — For act relating to Employees’ Credit Union, see Session Laws 
withdrawal of deposits from the State 1943, c. 781. 


§ 54-83. Receiving deposits.—A credit union may receive on deposit the 
savings of its members and also nonmembers in such amounts and upon such 
terms as the board of directors may determine and the bylaws shall provide. 


Cm ce Ore Ss el Aero eC. 7 O55. 0, LOO), Ce O7s) 


§ 54-84. Borrowing money. —TIf the bylaws so provide, a credit union 
shall have power to borrow money from any source in addition to receiving de- 
posits, but the aggregate amount of such indebtedness shall not at any one time 
exceed more than four (4) times the sum of its capital, surplus and reserve 


ince Oem LI Si6a l/s Cones Sl 02 c/5, coal 019357 ox:87;) 


§ 54-85. Authority to execute contracts of guaranty in certain cases. 
—A credit union may execute such contracts of guaranty as may be necessary 
to procure credit for its members: Provided, that the said contracts of guaranty 
shall not place on the said local credit union a liability arising in any one year 
in excess of ten (10) per cent of the total credit under the said contracts of 
guaranty handled through that association in a particular year; and provided 
further, that all such contracts shall be approved by the Superintendent of Credit 
Unions and each such contract must bear his approval in writing before becom- 
ing effective. In assuming such liability the said credit union may require of the 
individual members being served such security as the board of directors of each 
such credit union may determine upon. (1925, c. 73, s. 11; 1935, c. 87.) 


§ 54-86. Investment of funds.—The capital, deposits, undivided profits 
and reserve fund of the corporation may be invested in one of the following 
ways, and in such way only: 

(1) They may be lent to the members of the corporation in accordance 
with the provisions of this subchapter. 

(2) They may be deposited to the credit of the corporation in savings banks, 
credit unions, building and loan associations, State banks or trust 
companies, incorporated under the laws of the State, or in national 
banks located therein. 

(3) A credit union shall keep on deposit at interest in any of such deposi- 
tories as are enumerated in the next preceding subdivision so much 
of the reserve fund and capital stock as shall equal five (5) per cent 
of the total liabilities. 

(4) Not more than ten (10) per cent of the capital stock and reserve fund 
of a credit union may be invested in the stock of another local credit 
union and not more than twenty-five (25) per cent of the capital stock 
and reserve fund of a local association may be invested in the stock of 
a central association. (1915, c. 115, s. 18; 1917, c. 232, ss. Le NOP 
S21 Om OZ0 Nc. 75,065. 12 mA en OS5 ac 87; 1939, c. 400, s. 1; 
LOA ZACH 815) 


Cross Reference.—As to investment in 
bonds guaranteed by the United States, 
see § 53-44. 

Editor’s Note.— The 1925 amendment 
inserted the words “building and loan as- 
sociations” in subdivision (2), and made 


changes in subdivisions (3) and (2) pelire 
1939 amendment changed subdivision (a), 
and the 1947 amendment struck out the 
former second sentence of subdivision 
(2) relating to the preference of bank 
deposits. 


§ 54-87. Loans.—(a) To Members—A credit union may lend to its mem- 
bers for such purposes and upon such security and terms as the bylaws shall pro- 
vide and the credit committee shall approve; but security must be taken for any 


loan in excess of four hundred dollars: 


218) IN, (C—O 
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Provided, however, that no member shail 
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be permitted to borrow in excess of two hundred dollars ($200.00) or ten per 
centum (10% ) of the total paid in shares of the credit union, whichever is greater. 
An endorsed note shall be deemed to be security within the meaning of this sec- 
tion. 

(b) Installment Loans.—A member who needs funds with which to purchase 
necessary supplies for growing crops may receive a loan in fixed monthly in- 
stallments instead of in one sum. 

(c) Loans to Members of Committee—The supervisory committee shall ap- 
point a substitute to act on the credit committee in the place of any member in 
case such member makes application to borrow money from the credit union or 
becomes surety for any other member whose application for a loan is under 
consideration. 

(d) Loans to Persons Not Members Forbidden.—All officers and members of 
any committees in any way knowingly permitting or participating in making a 
loan of funds of a credit union to one not a member thereof shall be guilty of a 
misdemeanor. The credit union shall have the right to recover the amount of 
such illegal loans from the borrower or from any officers or members of com- 
mittees who knowingly permitted or participated in the making thereof, or from 
all of them jointly. 

(e) Repayment of Loans.—A borrower may repay the whole or any part of 
his loan on any day on which the office of the corporation is open for the trans- 
action of business. (1915, c..115,8s) 19; 1917, c..232,95, 451 CAS s5220 mas 
CE7SAS. 32193556, O/ee Oceano osiee A) 


Cross Reference.—As to loans on mort- substituted “four hundred dollars” for 
gages, etc., issued under Federal Housing “fifty dollars” in the first sentence of sub- 
Act, see § 53-45. section (a), and added the proviso thereto. 

Editor’s Note.— The 1955 amendment 


§ 54-88. Rate of interest; authority to deduct interest.—No corpo- 
ration organized pursuant to this subchapter shall directly or indirectly charge 
or receive any interest, discount or consideration, other than the entrance fee, 
in excess of one per cent (1%) per month on the unpaid principal of loans. A 
minimum charge not to exceed fifty cents (50¢) may be made for any loan. The 
rate of interest and terms of repayment shall appear on each note but the cor- 
poration may for the purpose of making loans discount and negotiate promissory 
notes and deduct in advance, from the proceeds of such loan, interest at a rate 
not to exceed the rate herein fixed, which shall be the legal rate for corporations 
organized under this subchapter, and such deduction shall be made upon the 
amount of the loan from the date thereof until the maturity of the final install- 
ment, notwithstanding that the principal amount of such loan is required to be re- 
paid: inssuch: installments. (1915) cyiid5) su20 Casas some 2210 1925, c73,ncueon 
LOSS Cae7 tie 057, 16.1989) os ke2.) 


Cross Reference—As to interest and Editor’s Note.— The 1957 amendment 
usury laws in general, see § 24-1 et seq. rewrote this section. 


§ 54-89. Interest or discount rate charged by agricultural associa- 
tion. — An agricultural credit corporation or association, organized under the 
laws of the State of North Carolina, may charge and collect by way of interest or 
discount on all loans made for agricultural purposes to farmers, growers and 
truckers of staple agricultural crops, fruits and vegetables, respectively, or for 
the purpose of raising, breeding, fattening, or marketing of livestock, a rate of 
interest or discount not to exceed three per centum per annum in excess of the 
rate of interest or rediscount rate charged by any federal intermediate credit 
bank to such agricultural credit corporation or association when rediscounting or 
purchasing from it the notes of such farmers, growers and truckers: Provided, 
that the total rate, both interest and rediscount, to the borrower shall not exceed 
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eight per centum (8%) per annum. (1927, c. 101; 1929, c. 43, s. 1; 1931, c. 
329.) 

Cross Reference.—As to commission in 
lieu of interest, see §§ 44-57 and 44-58. 


§ 54-90. Reserve fund.—All entrance fees, transfer fees, and fines shall, 
after the payment of organization expenses, be known as reserve income, and 
shall be added to the reserve fund of the corporation. 

At the close of each fiscal year when the reserve fund does not equal five per 
centum (5%) of the capital and liabilities, or five thousand dollars ($5,000.00) 
whichever is greater, there shall be set apart to the reserve fund twenty per 
centum (20%) of the net income of the credit union which has accumulated dur- 
ing the year. At the end of any fiscal year when the reserve fund equals or is in 
excess of five per centum (5%) of the capital and liabilities or five thousand dol- 
lars ($5,000.00) whichever is greater, then the board of directors may reduce the 
amount to be set apart to the reserve fund each year to an amount not less than 
ten per centum (10%) of the net income of the credit union. When the reserve 
fund is equal to ten per centum (10%) of the capital and liabilities or ten thous- 
and dollars ($10,000.00) whichever is the greater, the board of directors shall 
not be required to make an allocation to the reserve fund. The reserve fund shall 
not be distributed to the members except upon dissolution of the credit union. 
Nothing in this section shall be construed as limiting the amount that a credit 
union may set apart to its reserve fund. The reserve fund shall belong to the 
credit union and all loans which the board of directors decide are uncollectible 
may at the option of the board of directors be charged against the reserve fund, 
undivided profits, or income during the year. (1915, c. 115, s. 21; C. S., s. 5222: 
Boe meets 2° 1995, Cr 1135; Ss. 12) 


Editor’s Note. — The 1955 amendment 
rewrote all of the section after the first 
paragraph. 


§ 54-91. Dividends.—The board of directors of any credit union may de- 
clare dividends semiannually or annually as its bylaws provide. 

At the close of a fiscal year a credit union may declare a dividend not to ex- 
ceed six per cent (6%) per annum from the income during the year and which 
remains after the deduction of expenses, interest on deposits, and the amount re- 
quired to be set apart to the reserve fund. Dividends shall be paid on all fully paid 
shares outstanding at the close of the fiscal period, but shares which become 
fully paid by the 10th day of any month of the period may be entitled to a pro- 
portional part of such dividend calculated from the first day of the month: (1915, 
Seas Cr), St0220, 1920, C. 73, 6.03; 1930,C-6/ * 1957, "c, 989, & 3. | 

Editor’s Note.——The 1957 amendment 
rewrote this section. 


§ 54-92. Voluntary dissolution.—At any meeting specially called to’ con+ 
sider the subject, three-fourths of the members present and represetited may vote 
to dissolve the corporation and upon such vote shall signify their consent to’ such 
dissolution in writing. Such corporation shall then file in the office of the Super- 
intendent of Credit Unions such consent, attested by its secretary or treasurer and 
its president or vice president, with a.statement of the names and. residences ‘of 
the existing board of directors of the corporation andthe names, and _ residences 
of its officers duly verified. The Superintendent of Credit Unions, upon receipt 
of satisfactory proof of the solvency of the corporation, shall -issue to: such cor- 
poration, in duplicate, a certificate to the effect that such consent and statement 
have been filed and that it appears therefrom’ that such’ corporation has com- 
plied with this section. Such duplicate certificate shall be filed by the corporation 
in the office of the clerk of superior court of the county in which the corporation 
has its place of ‘business, and thereupon such corporation shall continue in exist- 
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ence only for the purpose of paying, satisfying, and discharging any existing 
debts or obligations, collecting and distributing its assets and doing all other acts 
required in order to adjust and wind up its business and affairs; and may sue and 
be sued for the purpose of enforcing such debts and obligations until its business 
and affairs are fully adjusted and wound up. The Superintendent of Credit Un- 
ions, or an agent appointed by him, shall take possession of the property and busi- 
ness of such corporation and shall proceed to adjust and wind up the business and 
affairs of the corporation with the power to liquidate its assets and apply the 
same in discharge of debts, obligations and expenses of such corporation and after 
paying and adequately providing for the payment of such debts, obligations, and 
expenses shall pay to the shareholders the balance of the assets, in proportion to 
the number of shares held by each shareholder. The corporation shall then be 
dissolved and its certificate of incorporation revoked. The liquidating agent’s fee, 
if any, shall be set by the Superintendent of Credit Unions. (1915, c. 115, s. 24; 
GIS 55522471 925m a sswon 15) ) 193 5echS/e Oo RCL IC9 mc aa) 

Editor’s Note.— The 1925 amendment fifths of the entire membership of a cor- 
substituted in the first sentence the words poration.” 
“three-fourths of the members present and The 1957 amendment rewrote this sec- 
represented” in lieu of the words “four- tion. 


§ 54-93. Savings institution; restriction of taxation.—The corpora- 
tion shall be deemed an institution for savings, and together with all accumula- 
tions therein shall not be taxable under any law which shall exempt building and 
loan associations or institutions for savings from taxation; nor shall any law 
passed taxing corporations in any form, or the shares thereof, or the accumula- 
tions therein, be deemed to include corporations doing business in pursuance of 
the provisions of this subchapter, unless they are specifically named in such law. 
The shares of credit unions, being hereby regarded as a system for saving, shall 
not be subject to any stock-transfer tax either when issued by the corporation or 
transferred from one member to another. (1915, c. 115, s. 26; C. S., s. 5225; 
1925, C873 oss 0 mL elo ca O72) 

Editor’s Note. — The 1925 amendment tion, the words “building and loan asso- 
substituted in the first clause of this sec- ciations’ for the words “savings banks.” 


AR TLCLE az 
Shares in the Corporation. 


§ 54-94. Ownership and transfer of shares. — The capital of a credit 
union: shall consist of the payments that have been made to it by the several mem- 
bers thereof,.on the shares. Shares may be subscribed for and paid in such man- 
ner as the bylaws shall prescribe. The credit union shall have a lien on the shares 
of any member and upon any dividends payable thereon for and to the extent of 
any loan made to him and of any dues or fines payable by him. The credit union 
may, upon the resignation. or.expulsion of a member, cancel the shares of such 
member and apply the withdrawal value of such shares towards the liquidation of 
the member’s indebtedness. 

A credit ‘union may, if the bylaws so provide, charge an entrance fee for each 
share subscribed, to be paid by the shareholder upon his election to membership. 

Fully paid shares of a credit union may be transferred to any person eligible for 
membership, tipon such terms as the bylaws may provide, and the payment of a 
transfer fée! Shall’ not- exceed twenty-five cents’per share. (1915, c. 115, s. 13; 


CIS), (9205226 31925 NENT ZN S107 O35 Ie; SF.) 


§ 54-95, Shares, and deposits for minors, and in trust.—Shares may 
be issued and. deposits, received in the name of a|minor,,and,such shares and de- 
posits may, in, the discretion; of the, directors, be withdrawn by,such minor or his 
parent, or guardian, and in either.case payments, made on such withdrawals shall 
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be valid. If shares are held or deposits made in trust, the name and residence of 
the beneficiary shall be disclosed and the account shall be kept in the name of such 
holder as trustee for such person. Such shares or deposits may, upon the death 
of the trustee, be withdrawn by the person for whom the shares were held or for 
whom such deposits were made, or by his legal representatives. (1915, c. 115, 


emt Co5),°S. 0227.) 


§ 54-96. Fines and penalties. — For failure by any member of a credit 
union to meet his payments on obligations when due, such fines and other penal- 
ties may be imposed upon the delinquent member as the bylaws provide. Such 
fines shall not exceed two per centum per month or a fraction thereof on amounts 
due, except that a minimum fine of five cents may be imposed. (1915, c. 115, s. 


29522001 920..C47 36S lo Cie 959,. Cs. 400,),S...3..) 


§ 54-97. Liability of shareholders.—A shareholder of any such corpora- 
tion, unless the bylaws so provide, shall not be individually liable for the payment 
of its debts for an amount in excess of the par value of the shares which he owns 


OE torewhich ne has subscribed. (1915 er 115"s,126;" CaeS.," s.. 9229.) 


ARTICLE 13. 
Members and Officers. 


§ 54-98. Who may become members.—The membership of the corpora- 
tion shall consist of those persons who have been duly elected to membership and 
who have subscribed for one or more shares and have paid for the same in whole 
or in part, together with the entrance fee as provided in the bylaws, and have com- 
plied with such other requirements as the bylaws may contain. No credit union 
shall ever pay any commission or offer compensation for the securing of members 
Piomeuneisa esomsharesss (1915. csl 1545..6 Cy oadS.. 52505 19259 C27 3558.55, 1939, 
Ca O/.) 


§ 54-99. Expulsion and withdrawal of members. — The board of di- 
rectors may expel from the corporation any member who has not carried out his 
engagement with the corporation, or has been convicted of a criminal offense, or 
neglects or refuses to comply with the provisions of this subchapter or of the by- 
laws, or who habitually neglects to pay his debts, or shall become insolvent or 
bankrupt. The members at a regularly called meeting may expel from the corpo- 
ration any member who has become intemperate or in any way financially irre- 
sponsible; no member shall be expelled until he has been informed in writing of 
the charges against him and an opportunity has been given him, after reasonable 
notice, to be heard thereon. 

A member may withdraw from a credit union by filing a written notice of his 
intention to withdraw. 

The amounts paid in on shares or deposits by an expelled or withdrawing mem- 
ber, with any dividends credited to his shares and any interest accrued on his 
deposits to the date of expulsion or withdrawal, shall be paid to such member, 
but in the order of expulsion or withdrawal and only as funds therefor become 
available, after deducting any amounts due to the corporation by such member. 
The member shall have no other or further right in the credit union or to any of 
its benefits, but such expulsion or withdrawal shall not operate to relieve the 
member from any remaining liability to the corporation. (1915, c. 115, s. 23; 


ee ole 1920 Fon SO LOSS MC. o/s) 


§ 54-100. Meetings; right of voting.—The fiscal year of every such cor- 
poration shall end at the close of business on the thirty-first day of December. The 
annual meeting of the corporation shall be held at such time and place as the by- 
laws prescribe. Special meetings may be held by order of the directors or of the 
supervisory committee, and shall be held upon request in writing of ten per cent 
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of the members. Notice of all meetings of the corporation shall be given in the 
manner prescribed in the bylaws. At all meetings of members or shareholders a 
member shall have one vote and but one vote, irrespective of the number of shares 
that may be held by him, and in case of sickness or other unavoidable absence of 
a member he shall be allowed to vote by proxy in writing, but no member present 
shall vote more than one such proxy. At any meeting the members may decide 
upon any question of interest to the corporation, and overrule the board of direc- 
tors, and by a three-fourths vote of those present and represented, provided the 
notice of the meeting shall have specified the question to be considered, may vote 
to amend the bylaws. (1915, c. 115, s. 8; Ci S., s. 5232.) 


§ 54-101. Election of directors and committees.—(a) Number Elected. 
—At the annual meeting the members shall elect a board of directors of not less 
than five members, a credit committee and a supervisory committee of not less 
than three members each. However, in credit unions whose business offices are 
located in places other than incorporated cities, the board of directors as such 
may also be the credit committee. Except as herein specified, no member of the 
board shall be a member of either of such committees, nor shall one person be a 
member of more than one of such committees. All members of committees and 
all directors, as well as all officers whom they may elect, shall be sworn, and 
shall hold their several offices for such term as may be determined by the bylaws. 

(b) Oath of Office—The oath required of each director, officer, and member 
of committee shall be the oath of the individual taking the same that he will, so 
far as the duty devolves on him, diligently and honestly administer the affairs of 
such corporation, and will not knowingly violate or willingly permit to be violated 
any of the provisions of law applicable to such corporation, and that he is the 
owner in good faith and in his own right on the books of the corporation of at 
least one share therein. Such oath shall be subscribed by the individual making 
it and certified by the officer before whom it is taken, and shall immediately be 
transmitted to the superintendent of credit unions and filed and preserved in his 


office. (1915;\ Gril Toeew ORR Ct ooes) 5233 01025 cic a eecmn cia eC me 


§ 54-102. Duties of board of directors.—(a) Elect Executive Officers. 
—At their first meeting and at each first meeting in the fiscal year, the board of 
directors shall elect from their number a president, vice-president, a secretary, 
and a treasurer, who shall be the executive officers of the corporation. The of- 
fices of secretary and treasurer may, if the bylaws so provide, be held by one per- 
son. 

(b) General Management.—The board of directors shall have the general man- 
agement of the affairs, funds, and records of the corporation, shall meet as often 
as may be necessary, and, unless the bylaws shall specifically reserve all or any of 
these duties to the members, it shall be the special duty of the directors: 


(1) To act upon all applications for membership and the expulsion of mem- 
bers. 

(2) To fix the amount of the surety bond which shall be required of every 
person employed, appointed or elected by the credit union to any po- 
sition requiring the receipt, payment or custody of money or personal 
property owned by the credit union or in its custody or control as col- 
lateral or otherwise, in accordance with the provisions of subdivision 
(5) of G. S. 54-75. 

(3) To determine from time to time the rate of interest which shall be al- 
lowed on deposits and charged on loans. 

(4) To fix the maximum number of shares which may be held by and the 
maximum amount which may be lent to any one member; to declare 
dividends; and to recommend amendments to the bylaws. 

(5) To fill vacancies in the board of directors or in the credit committees un- 
til the election and qualification of successors. 
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(6) To have charge of the investment of the funds of the corporation except 
loans to members, and to perform such other duties as the members 
may from time to time authorize. 

(c) Compensation—No member of the board of directors or of the credit or 
supervisory committees shall receive any compensation for his services as a mem- 
ber of the board or committees. But the officers elected by the board of directors 
may receive such compensation as the members may authorize. (1915, c. 115, s. 
BO ei 4 S..9294/41957) 161 989, 6053) 

Editor’s Note. — The 1957 amendment 
rewrote subdivision (2) of subsection (b). 


§ 54-103. Duties of credit committee.—The credit committee shall ap- 
prove every loan or advance made by the corporation to members. Every appli- 
cation for a loan shall be made in writing and shall state the purpose for which 
the loan is desired and the security offered. No loan shall be made unless it has 
received the unanimous approval of those members of the committee who were 
present when it was considered, who shall constitute at least a majority of the 
committee, nor if any member of the committee shall disapprove thereof; but the 
applicant for a loan may appeal from the decisions of the credit committee to the 
board of directors. The credit committee shall meet as often as may be required 
after due notice has been given to each member. (1915, c. 115, s. 11; C. S., s. 


5235.) 


§ 54-104. Duties of supervisory committee. — ‘The supervisory com- 
mittee shall inspect the securities, cash, and accounts of the corporation and su- 
pervise the acts of its board of directors, credit committee, and officers. At any 
time the supervisory committee, by a unanimous vote, may suspend the credit 
committee or any member of the board of directors, or any officer elected by the 
board, and by a majority vote may call a meeting of the shareholders to consider 
any violation of this subchapter or of the bylaws, or any practice of the corpo- 
ration which, in the opinion of said committee, is unsafe and unauthorized. With- 
in seven days after the suspension of the credit committee, the supervisory com- 
mittee shall cause notice to be given of a special meeting of the members to take 
such action relative to such suspension as may seem necessary. The supervisory 
committee shall fill vacancies in their own number until the next regular meeting 
of the members. 

At the close of each fiscal year the supervisory committee shall make a thorough 
audit of the receipts, disbursements, income, assets, and liabilities of the corpora- 
tion for the fiscal year, and shall make a full report thereon to the directors. This 
report shall be read at the annual meeting of the members and shall be filed and 
preserved with the records of the corporation. (1915, c. 115, s. 12: C. S., s. 
5230, ) 

ARTICLE 14. 


Supervision and Control. 


54-105. Corporations organized hereunder subject to Superin- 
tendent of Credit Unions.—In addition to any and all other powers, duties and 
functions vested in the Superintendent of Credit Unions under the provisions of 
this subchapter, the Superintendent of Credit Unions shall have general control, 
management and supervision over all corporations organized under the provisions 
of this subchapter. All corporations organized under the provisions of this sub- 
chapter shall be subject to the management, control and supervision of the Super- 
intendent of Credit Unions as to their conduct, organization, management, busi- 
ness practices and their financial and fiscal matters. (1915, c. 115, s. 7; C. S., s. 
BOL LOZ ING / 388i, 193.0,00..87/211957 904 989.-5.. 6.) 

Editor’s Note. — The 1957 amendment 
rewrote this section. 
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§ 54-106. Reports; penalties; fees.—(a) Every corporation organized 
under this subchapter shall, in January and in July of each year, make a report 
of condition to the Superintendent of Credit Unions giving such information as he 
shall require, which reports shall be verified by oath of the treasurer and by oath 
of a majority of the supervisory committee, and shall make such other and further 
reports under like oath as the superintendent shall demand at any time. 

(b) Each credit union applying on or after July first, one thousand nine hun- 
dred forty one, for a certificate to do business under the provisions of this sub- 
chapter shall, before receiving such certificate, pay into the office of the Superin- 
tendent of Credit Unions a charter fee of five dollars ($5.00). 


(c) Fees to Be Paid to Office of Superintendent of Credit Unions.—Kach 
credit union subject to supervision and examination by the Superintendent of 
Credit Unions, including credit unions in process of voluntary liquidation, shall 
pay into the office of the Superintendent of Credit Unions supervisory fees as 
follows: 


(1) Five dollars for the first one thousand dollars ($1,000.00) of assets, 
or fraction thereof, and ninety cents (90¢) for each additional thou- 
sand dollars ($1,000.00) of assets up to and including seven hundred 
fifty thousand dollars ($750,000.00), and sixty cents (60¢) for each 
additional thousand dollars ($1,000.00) of assets in excess of seven 
hundred fifty thousand dollars ($750,000.00), payable during the 
month of July each year on the basis of total assets as shown by its 
report of condition made to the Superintendent of Credit Unions as 
of the previous June thirtieth, or the date most nearly approximating 
same of each year; and 

(2) five dollars ($5.00) for the first one thousand dollars ($1,000.00) of 
assets or fraction thereof, and ninety cents (90¢) for each additional 
thousand dollars ($1,000.00) of assets up to and including seven hun- 
dred and fifty thousand dollars ($750,000.00), and sixty cents (60¢) 
for each additional thousand dollars ($1,000.00) of assets in excess 
of seven hundred and fifty thousand dollars ($750,000.00), payable 
during the month of January each year on the basis of total assets 
as shown by its report of condition made to the Superintendent of 
Credit Unions as of the previous December thirty-first, or the date 
most nearly approximating same of each year, provided that the 
minimum fee shall not be less than ten dollars ($10.00) for each 
filing period. 


No credit union shall be required to pay any supervisory fee until the expiration 
of twelve months from the date of the issuance of a certificate of incorporation 
to such credit union. 


(d) Any such corporation which neglects to make semiannual reports as pro- 
vided in subsection (a) of this section, or any of the other reports required by the 
Superintendent of Credit Unions at the time fixed by the superintendent, shall for- 
feit to the Superintendent of Credit Unions five dollars ($5.00) for each day such 
neglect continues; and, furthermore, the Superintendent of Credit Unions shall 
have authority, in his discretion, to revoke the certificate of incorporation and 
take possession of the assets and business of any corporation failing to pay the 
fees required in this section after serving notice of at least fifteen (15) days upon 
such corporation of his intention so to do. 


(e) Moneys collected under this section shall be deposited with the State 
Treasurer of North Carolina and expended, under the terms of the Executive 
Budget Act, to defray expenses incurred by the office of the Superintendent of 
Credit Unions in carrying out its supervisory and auditing functions. 

(f) All revenue derived from fees will be placed into a special account to be 
administered solely for the operation of the credit union division. (1915, c. 115, 
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eee OMe D206 gl OZ Ces O.s6r 0, 7 5. 1939s Caos) 1941 aie 2357819550 rc. 
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Editor’s Note. — Prior to the 1925 
amendment it was required that the re- 
port referred to in subsection (a) should 
“he verified by the oath of the president, 
treasurer and secretary, as well as by the 
oath of a majority of the members of the 
supervisory committee.” Prior to the 1941 


The amendment changed the provision re- 
lating to penalties and added subsections 
(Co) pene) eaten (Ce) 

The 1955 amendment rewrote subsec- 
tion (c) and added subsection (f) and 
the 1957 amendment again rewrote sub- 
section (c). 


amendment annual reports were required. 


§ 54-107. Annual examinations required.—The Superintendent of Credit 
Unions shall cause every such corporation to be examined once a year and when- 
ever he deems it necessary. The examiners appointed by him shall be given free 
access to all books, papers, securities, and other sources of information in re- 
spect to the corporation; and for the purpose of such examination the superin- 
tendent shall have power and authority to subpoena and examine personally, 
or by one of his deputies or examiners, witnesses on oath and documents, 
whether such witnesses are members of the corporation or not, and whether 
such documents are documents of the corporation or not. (1915, c. 115, s. 7; 


MO 2311925, 0.07 0,1S) 3-1 935,,C. 37.) 


§ 54-108. Revocation of certificate; liquidation. —If any such cor- 
poration shall neglect to make its annual report, as provided in this article, or 
any other report required by the Superintendent of Credit Unions for more than 
fifteen days, or shall fail to pay the charges required, including the fines for de- 
lay in filing reports, the Superintendent of Credit Unions shall give notice to 
such corporation of his intention to revoke the certificate of approval of the 
corporation for such neglect or failure, and if such neglect or failure continues 
for fifteen days after such notice, the said superintendent shall, at his discretion, 
personally or by an agent appointed by him, take possession of the property and 
business of the corporation and retain possession until such time as he may per- 
mit it to resume business, or until its affairs be finally liquidated as provided in 
Se54O2no1 thisesubchapter, (191s sero sr 7 3hG. Soes7'5240+ 1925)7¢. 73, ss. 3, 
emo JoMrC 88/6 11957, 8ch O89) 6882) 


Editor’s Note. — The 1925 amendment, 
as changed by the 1935 amendment, in- 
serted the words “or any other report 
required by the Superintendent of Credit 
Unions.” 


The 1957 amendment rewrote the latter 
part of the section. 


§ 54-109. Deficits supplied; business discontinued.—lIf it shall ap- 
pear to the Superintendent of Credit Unions by any examination or report that 
any such corporation is insolvent, or that it has violated any of the provisions of 
this subchapter or any other law of the State, he may, by an order made over 
his hand and official seal, after a hearing or an opportunity for a hearing given 
the accused corporation, direct any such corporation to discontinue the illegal 
methods or practices mentioned in the order to make good any deficit. A deficit, 
in the discretion of the Superintendent of Credit Unions, may be made good by 
an assessment on the members in proportion to the shares held by each member. 
If any such corporation shall not comply with such order within the time stip- 
ulated after the same shall have been delivered in person or shall have been 
mailed to the last address filed by such corporation in the office of the Superin- 
tendent of Credit Unions (provided, that not more than thirty (30) days shall be 
allowed) the superintendent shall thereupon take possession of the property 
and business of such corporation and retain such possession until such time as 
he may permit it to resume business or its affairs be finally liquidated, as pro- 
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vided in § 54-92 of this subchapter. (1915, c. 115, s. 7; C. S., s. 5241; 1925, c. 
7 SSO CeO SONIC O73 1957 BOR SU waa >) 

Editor’s Note. — The 1925 amendment tion the words “in the banking law of the 
rewrote the third sentence. The 1957 State” and inserted in lieu thereof the 
amendment deleted from the end of the sec- words “in § 54-92 of this subchapter.” 


ArticLé 15. 
Central Associations. 


§ 54-110. Central association.—(a) Upon application of seven or more 
credit unions for a central corporation for the purpose of securing credit and 
discounting notes with any outside agency, and to act as a clearinghouse in the 
settlement of these accounts, the Superintendent of Credit Unions shall, upon re- 
ceipt and investigation of charters and bylaws signed by the secretary-treasurers 
of the several credit unions, approve same if he is satisfied they are in con- 
formity with and give reasonable assurance that the affairs of the corporation 
will be administered in accordance with this article. 

(b) The procedure and plan of organization, method of operation, officers and 
their duties, supervision, liquidation and dissolution shall be the same as with 
any local credit union; except that the membership of a central credit union 
shall be institutional and only local credit unions can become members, unless 
the bylaws otherwise prescribe. 

(c) Any local credit union can become a member of a central association by 
subscribing to any number of shares and paying for same, in whole or in part, 
not to be in excess of twenty-five per cent (25%) of their share capital and 
reserve fund. 

(d) Deposits in the central association may be accepted from any source in 
such amounts and upon such terms as the board of directors may determine 
and the bylaws shall prescribe. 


(e) The secretary-treasurer shall cast the one vote of local member credit 
unions in its annual election of officers and at all meetings of the member asso- 
ciations unless the bylaws otherwise prescribe. 

(f) A central credit union shall not charge more than three-fourths (34) of 
one per cent for discounting paper, provided that no discount rate shall make 
the interest higher than the legal rate. 

(zg) Section 54-84 shall not apply to a central association, and such an asso- 
ciation shall have power to borrow money from any source in amounts not in 
excess of ten times the amount of its capital and reserve fund. 

(h) A central credit union shall not be taxable under any law which shall 
exemptranyalocal credit, union, (1925, c) 73,isal7251935.c.07.) 


SUBCHAPTER IV. CO-OPERATIVE ASSOCIATIONS. 


ARTICLE 16. 
Organization of Associations. 


§ 54-111. Nature of the association.—Any number of persons, not less 
than five, may associate themselves as a mutual association, society, company, or 
exchange, for the purpose of conducting any agricultural, housing (including 
apartment housing), horticultural, forestry, dairy, mercantile, mining, manu- 
facturing, telephone, electric light, power, storage, refrigeration, flume, irriga- 
tion, water, sewerage, or mechanical business, or purchase, maintain and use fire 
fighting equipment, on the mutual plan. For the purposes of this subchapter, the 
words association, company, corporation, exchange, society, or union shall be 
construed to mean the same; provided that the membership of agricultural or- 
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ganizations incorporated under this subchapter shall consist of producers of agri- 
cultural products, handled by such organizations or by organizations owned and 
controlled by such producers. (1915, c. 144, s. 1; C. S., s. 5242; 1925, c. 179, 


Somlei2, L915. 447 141949, cx 1042 oss. 1,2 (a): 3.1955):¢, 746, -s. 1; 1959,c,. 991.) 


Editor’s Note. — The 1925 amendment 
substituted “mutual” for ‘co-operative’ 
throughout this subchapter. It also en- 
larged the scope of the subchapter by add- 
ing to the list of associations, etc., which 
may be organized hereunder, the follow- 
ing: horticultural, forestry, telephone, elec- 
tric light, power, storage, refrigeration, 
flume, irrigation, water and sewerage. 
The 1931 amendment added the proviso 
to this section, and the 1949 amendment 


inserted “housing” in the list of associa- 
tions, etc. 

The 1955 amendment inserted near the 
end of the first sentence the words “or 
purchase, maintain and use fire fighting 
equipment.” 

The 1959 amendment inserted in lines 


three and four the words “(including 
apartment housing).” It also deleted a 
provision that the membership should 


consist only of veterans. 


§ 54-111.1: Repealed by Session Laws 1959, c. 991. 


§ 54-112. Use of term restricted.—No corporation or association here- 
after organized or doing business for profit in this State shall be entitled to use 
the term “mutual” as part of its corporate or other business name or title, unless 
it has complied with the provisions of this subchapter; and any corporation or 
association violating the provisions of this section may be enjoined from doing 
business under such name at the instance of any shareholder of any association 
legally organized under this subchapter. (1915, c. 144, s. 18; C. S., s. 5243; 
1020 eel / ON Sls 945.'c: 635.) 

Editor’s Note. — The 1945 amendment 
substituted, near the beginning of the sec- 
tion, the words “hereafter organized or 


doing business” for the words “hereinafter 
organized for doing business.” 


§ 54-113. Articles of agreement. — The persons desiring to organize 
such association shall sign and acknowledge written articles which shall contain 
the name of the association and the names and residences of the persons forming 
the same. Such articles shall also contain a statement of the purposes of the asso- 
ciation and shall designate the city, town, or village where its principal place of 
business shall be located. The articles shall also state the amount of authorized 
capital stock, the number of shares subscribed, and the par value of each. No 
shareholder in any corporation organized under this subchapter shall be per- 
sonally liable for any debt of the corporation. (1915, c. 144, s.2; C. S., s. 5244.) 


§ 54-114. Certificate of incorporation.—The original articles of incor- 
poration of corporations organized under this subchapter, or a true copy there- 
of, verified as such by the affidavits of two of the signers thereof, shall be filed 
with the Secretary of State. A like verified copy of such articles and certificate 
of the Secretary of State, showing the date when such articles were filed with 
and accepted by the Secretary of State, within thirty days of such filing and 
acceptance, shall be filed with and recorded by the clerk of the superior court 
of the county in which the principal place of business of the corporation is to 
be located, and no corporation shall, until such articles be left for record, have 
legal existence. The clerk of court shall forthwith transmit to the Secretary of 
State a certificate stating the time when such copy was recorded. Upon a receipt 
of such certificate, the Secretary of State shall issue a certificate of incorporation. 


O1915,.¢.. 144.5. 3; C. 5S. s. 9245.) 


§ 54-115. Fees for incorporation.—For filing the articles of incorpora- 
tion of corporations organized under this subchapter, there shall be paid the 
Secretary of State ten dollars and his fees allowed by law, and for the filing of 
an amendment to such articles, five dollars and his fees allowed by law: Pro- 
vided, that when the authorized capital stock of such corporations shall be less 
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than one thousand dollars, such fee for filing either the articles of incorporation 
or amendments thereto shall be two dollars. For recording copy of such articles, 
the clerk of court shall receive a fee of fifty cents, to be paid by the person 
presenting such papers for record. (1915, c. 144, s. 4; C. S., s. 5246.) 


§ 54-116. Bylaws adopted.—At the time of making the articles of incor- 
poration the incorporators shall make bylaws which shall provide: 

(1) The name of the corporation. 

(2) The purposes for which it is formed. 

(3) Qualifications for membership. 

(4) The date of the annual meeting; the manner in which members shall 
be notified of meetings; the manner of conducting the meetings; the 
number of members which shall constitute a quorum at the meetings, 
and regulations as to voting. 

(5) The number of members of the board of directors; powers and duties; 
the compensation and duties of officers elected by the board of di- 
rectors. 

(6) In the case of selling agencies or productive societies, regulations for 
grading. 

(7) In the case of selling agencies or productive societies, regulations gov- 
erning the sale of products by the members through the organization. 

(8) The par value of the shares of capital stock. 

(9) The conditions upon which shares may be issued, paid in, transferred, 
and withdrawn. 

(10) The manner in which the reserve fund shall be accumulated. 

(11) The manner in which the dividends shall be determined and paid to 
members. 

(12) Associations, societies, companies or exchanges, organized hereun- 
der to engage in the telephone or electric light business upon a 
mutual basis, shall adopt a bylaw limiting the patrons and sub- 
scribers to members of the association. 

(13) In the case of apartment housing, regulations governing the rental of 
apartments. (1915, 144,.s)°55: C. S.y 8.9 5247-91925) "ce 17oemen 
[05D Se nO I8) 

Editor’s Note. — The 1925 amendment 
added subdivision (12), and the 1959 
amendment added subdivision (13). 


§ 54-117. General corporation law applied; dealing in products of, 
or renting to, nonmembers.—All mutual associations shall be maintained in 
accordance with the general corporation law, except as otherwise provided for 
in this subchapter. And no corporation or association hereafter organized under 
this subchapter for doing business in this State shall be permitted to deal in the 
products of nonmembers to an amount greater in value than such as are 
handled by it for members: Provided, no housing corporation or association 
hereafter organized under this subchapter shall be permitted to rent to non- 
members for a period longer than ninety days. (1915, c. 144, s. 17; C. S., s. 
9248551925, ¢..179, sl; 193 rem At 7a" 25,1940) ch 042eea (by 

Editor’s Note. — The 1931 amendment 


added the second sentence, and the 1949 
amendment added the proviso. 


§ 54-118. Other corporations admitted.— All mutual corporations, 
companies, or associations heretofore organized and doing business under prior 
statutes, or which have attempted to so organize and do business, shall have 
the benefit of all of the provisions of this subchapter, and be bound thereby on 
filing with the Secretary of State a written declaration, signed and sworn to by 
the president and secretary, to the effect that the mutual company or association 
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has by a majority vote of its shareholders decided to accept the benefits of and 
to be bound by the provisions of this subchapter. No association organized under 
this subchapter shall be required to do or perform anything not specifically 
required herein, in order to become a corporation. (1915, c. 144, s. 16; C. S., s. 
ae O29, C0179, -s.0 15.) 


§ 54-118.1. License taxes.—On and after June 1, 1955, the provisions 
of article 2, subchapter I of chapter 105 of the General Statutes of North Caro- 
lina shall apply to an association or corporation organized under the provisions 
eietnistsubpchapter.. (1955, c. 1313.96.19) 


§ 54-118.2. Franchise taxes.— On and after July 1, 1955, the provi- 
sions of article 3, subchapter I of chapter 105 of the General Statutes of North 
Carolina shall apply to an association or corporation organized under the provi- 
sions of this subchapter. (1955, c. 1313, s. 1.) 


ARTICLE 17. 
Stockholders and Officers. 


§ 54-119. Certificate for stock fully paid.—Certificates of stock shall 
not be issued to any subscriber until fully paid, but the bylaws of the association 
may allow subscribers to vote as shareholders: Provided, part of the stock sub- 
scribed for has been paid in cash. (1915, c. 144, s. 11; C. S.,'s. 5250.) 


§ 54-120. Ownership of shares limited.—_No shareholder in any such 
association shall own shares of a greater aggregate par value than twenty per 
cent of the paid-in capital stock, except as hereinafter provided, or be entitied to 
more than one vote. A mutual association shall reserve the right of purchasing 
the stock of any member whose stock is for sale, and may restrict the transfer 
of stock to such persons as are made eligible to membership in the bylaws. (1915, 
me esas). se O20) 111925 Tel /Iasi21 3) 


§ 54-121. Shares issued on purchase of business.—Whenever an as- 
sociation, created under this subchapter, shall purchase the business of another 
association or person, it may pay for the same in whole or in part by issuing to 
the selling association or persons shares of its capital stock to an amount which 
at par value would equal the fair market value of the business so purchased, 
and in such case the transfer to the association of such business at such valua- 
tion shall be equivalent to payment in cash for the shares of stock so issued. 
fo Voc 144510554 8992525) 


§ 54-122. Absent members voting.—At any regularly called general or 
special meeting of the shareholders a written vote received by mail from any ab- 
sent shareholder, and signed by him, may be read in such meeting, and shall 
be equivalent to a vote of such of the shareholders so signing: Provided, he has 
been previously notified in writing of the exact motion or resolution upon which 
such vote is taken, and a copy of same is forwarded with and attached to the 
vote so mailed by him. In case of sickness or other unavoidable absence of a 
member, he shall be allowed to vote by proxy in writing; but no member shall 
Woremnotetuanore. such proxy. (J915,¢.144,.6,12°.C_S., s..5253.) 


§ 54-123. Directors and other officers.—Every such association shall be 
managed by a board of not less than five directors. The directors shall be elected 
by and from the stockholders of the association at such time and for such term 
of office as the bylaws may prescribe, and shall hold office for the time for which 
elected and until their successors are elected and shall enter upon the discharge 
of such duties as are prescribed in the bylaws; but a majority of the stockhold- 
ers shall have the power at any regular or special stockholders’ meeting, legally 
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called, to remove any director or officer for cause, and fill the vacancy, and there- 
upon the director or officer so removed shall cease to be a director or officer of 
the association. The officers of every such association shall be a president, one 
or more vice-presidents, a secretary and treasurer, who shall be elected annually 
by the directors, and each of the officers must be a director of the association. 
The office of secretary and treasurer may be combined, and when so combined 
the person filling the office shall be secretary-treasurer. (1915, c. 144, s. 6; C. 
SI Cw Seer) 
ARTICLE 18. 


Powers and Duties. 


§ 54-124. Nature of business authorized.—An association created un- 
der this subchapter shall have power to conduct any agricultural, housing, horti- 
cultural, forestry, dairy, mercantile, mining, manufacturing, telephone, electric 
light, power, storage, refrigeration, flume, irrigation, water, sewerage, or me- 
chanical business, or purchase, maintain and use fire fighting equipment, on the 
mutual plan, . (1915) ca144%e, 85 CS: s. 5255601925) Gol79) sci leap e mee 
104255; 2; °1955; Cay4oncezce) 

Editor’s Note. — The 1949 amendment purchase, maintain and use fire fighting 
inserted the word “housing.” And the equipment” in line five. 
1955 amendment inserted the words “or 


§ 54-125. Amendment of articles.—The association may amend its ar- 
ticles of incorporation by a majority vote of its shareholders at any regular 
shareholders’ meeting, or any special shareholders’ meeting called for that pur- 
pose, on ten days’ notice to the shareholders. The power to amend shall include 
the power to increase or diminish the amount of capital stock and the number of 
shares: Provided, the amount of the capital stock shall not be diminished below 
the amount of the paid-up capital at the time the amendment is adopted. Within 
thirty days after the adoption of an amendment to its articles of incorporation, 
an association shall cause a copy of such amendment adopted to be recorded in 
the office of the Secretary of State and of the clerk of the court of the county 
where the principal place of business is located. (1915, c. 144, s.7; C. 5S. s. 
5256.) 


§ 54-126. Apportionment of earnings.—The directors, subject to revi- 
sion by the association at any general or special meeting, shall apportion the 
earnings by first paying dividends on the paid-up capital stock, not exceeding six 
per cent per annum, then setting aside not less than ten per cent of the net profits 
for a reserve fund, until an amount has been accumulated in the reserve fund 
equal to thirty per cent of the paid-up capital stock, and not less than two per 
cent thereof for an educational fund to be used in teaching co-operation, and the 
remainder of the net profits by uniform dividend upon the amount of purchases 
of shareholders and upon the wages and salaries of employees, and one-half of 
such uniform dividend to nonshareholders on the amount of their purchase, 
which may be credited to the account of such nonshareholders on account ot 
capital stock of the association; but in selling agencies such as fruit, truck, 
peanuts, and cotton growers’ associations, and in productive associations such 
as creameries, canneries, warehouses, factories, and the like, dividends shall be 
prorated on raw materials delivered instead of on goods purchased. In case the 
association is both a selling and productive concern, or a service and distributing 
association the dividends may be on both raw material delivered and on goods 
or service purchased by patrons. (1915, c. 144, s. 13; C. S., s. 5257; 1925, c. 
LZ som) 

Editor’s Note. — The 1925 amendment ‘or a service and distributing association” 
inserted, in the last sentence, the words and “or service.” 
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§ 54-127. Time of distribution.—The profits or net earnings of such as- 
sociations shall be distributed to those entitled thereto, at such times as the by- 
laws shall prescribe, which shall be as often as once in twelve months. ClOTS Ac, 


bas 4 C.o., $,.5258.) 


§ 54-128. Annual reports.—Every association organized under the pro- 
visions of this subchapter shall annually, on or before the first day of March 
of each year, make a report to the Secretary of State; such report shall contain 
the name of the company, its principal place of business in this State, and gen- 
erally a statement as to its business, showing total amount of business transacted, 
amount of capital stock subscribed for and paid in, number of shareholders, total 
expenses of operation, amount of indebtedness or liabilities, and its profits and 
losses. A copy of such report shall also be filed with the division of markets in 
the Department of Agriculture. (1915, c. 144, 5. 15;C. S., s. 5259.) 


SUBCHAPTER V. MARKETING ASSOCIATIONS. 


ARTICLE 19. 
Purpose and Organization. 


§ 54-129. Declaration of policy.—In order to promote, foster, and en- 
courage the intelligent and orderly producing and marketing of agricultural 
products through co-operation, and to eliminate speculation and waste, and to 
make the distribution of agricultural products as direct as can be efficiently done 
between producer and consumer, and to stabilize the marketing problems of 
agricultural products, this subchapter is enacted. (1921, c. 87,5. 1:C. Ss. 
299 (2,)'521935,.¢.0230,.s.) 1.) 


Editor’s Note. — The 1935 amendment 
inserted the words “producing and” in line 
two. 

For discussion of co-operative market- 
ang, see 1 N.C. Law Rev.'216, and 2 N. 
C. Law Rev. 222. 

Statute Is Valid. — The Co-operative 
Marketing Act, this subchapter, was con- 
strued and its validity sustained in To- 
bacco Growers Co-op. Ass’n v. Jones, 185 
Mec: 265, 117 S, E..174: (1923), cited in 
Tobacco Growers Co-op. Ass’n v. Bissett, 
187 N. C. 180, 121 S. E. 446 (1924). See 
Tobacco Growers Co-op. Ass’n v. Patter- 
son, 187 N. C. 252, 121 S. E. 631 (1924); 
Tobacco Growers Co-op. Ass’n v. Battle, 
187 N. C. 260, 121 S. E. 629 (1924). 


Collateral Attack on Organization.—In 
Pittman v. Tobacco Growers Co-op. 
Asso, 11870 Noe Cip340. 1131 Se B6384 
(1924), it was held that the validity of 
the association cannot be assailed by al- 
leging an insufficient number of signers. 
This is a collateral attack and is not a 
direct attack by the State upon a quo 
warranto to vitiate the incorporation. 

Withdrawal of Charter.—It was held in 
Tobacco Growers Co-op. Ass’n vy. Jones, 
ifs. Ne (CL Bas, ile So ike Se (1923), that 
since an association formed under this sub- 
chapter had no capital, stock, surplus or 
credit except as given by the statute, the 
legislature may withdraw its charter at 
any time. 


§ 54-130. Definitions and nature.—As used in this subchapter— 


(1) Agricultural Products——The term “agricultural products” shall include 
horticultural, viticultural, forestry, dairy, livestock, poultry, bee, and 


any farm products; 


(2) Association.—The term “association” means any corporation organized 


under this subchapter ; 


(3) Member.—The term “member” shall include actual members of associa- 
tions without capital stock and holders of stock in associations organ- 


ized with capital stock; and 


(4) Person.—The term “person” shall include individuals, firms, partner- 
ships, corporations, and associations. 


Associations organized hereunder shall be deemed nonprofit, inasmuch as they 
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are not organized to make profits for themselves, as such, or for their members, 
as such, but only for their members as producers. 

This subchapter shall be referred to as the “Co-operative Marketing Act.” 
(1921 5c. 87 mS.c2e Comnectea? oo) 1950,. C4 0s 

Editor’s Note. — The 1935 amendment ceded the word “stock” the second time it 
eliminated “common” which formerly pre- appears in subsection (3). 


§ 54-131. Who may organize.—Five (5) or more persons engaged in 
the production of agricultural products may form a nonprofit, co-operative as- 
sociation, with or without capital stock, under the provisions of this subchapter. 


(1921 CRSZees. Sie Geers oO CC)a) 


§ 54-132. Purposes.—An association may be organized to engage in any 
activity in connection with the producing, marketing or selling of the agricultural 
products of its members and other farmers, or with the harvesting, preserving, 
drying, processing, canning, packing, storing, handling, shipping, or utilization 
thereof, of the manufacturing or marketing of the by-products thereof; or in 
connection with the manufacturing, selling, or supplying to its members of ma- 
chinery, equipment, or supplies; or in the financing of the above enumerated 
activities; or in any one or more of the activities specified herein. (1921, c. 87, 
Seo eo 209 (des L933 Memos lOO Ceo) oma) 

Editor’s Note. — The 1933 amendment the 1935 amendment inserted the word 
inserted, near the beginning of this sec- “producing.” 
tion, the words “and other farmers,” and 


§ 54-133. Preliminary investigation.—Every group of persons con- 
templating the organization of an association under this subchapter is urged to 
communicate with the chief of the division of markets, who will inform it what- 
ever a survey of the marketing conditions affecting the commodities to be handled 
by the proposed association indicates regarding probable success. (1921, c. 87, 
Seca om 2 09 0G) s) 


§ 54-134. Articles of incorporation.—Each association formed under 
this subchapter must prepare and file articles of incorporation, setting forth: 

(1) The name of the association. 

(2) The purposes for which it is formed. 

(3) The place where its principal business will be transacted. 

(4) The term for which it is to exist, not exceeding fifty (50) years. 

(5) The names and addresses (not less than five) of those who are to serve 
as directors for the first term or until the election of their successors. 

(6) If organized without capital stock, whether the property rights and in- 
terest of each member shall be equal or unequal; and if unequal, the 
article shall set forth the general rule or rules applicable to all mem- 
bers by which the property rights and interests, respectively, of each 
member may and shall be determined and fixed; and this association 
shall have the power to admit new members who shall be entitled to 
share in the property of the association with the old members in ac- 
cordance with such general rule or rules. This provision of the ar- 
ticles of incorporation shall not be altered, amended, or repealed ex- 
cept by the written consent or the vote of three-fourths of the members. 

(7) If organized with capital stock, the amount of such stock and the number 
of such shares into which it is divided and the par value thereof. The 
capital stock may be divided into preferred and common stock. If 
so divided, the articles of incorporation must contain a statement of 
the number of shares of stock to which preference is granted and the 
number of shares of stock to which no preference is granted and the 
nature and extent of the preference and the privileges granted to each. 

In addition to the foregoing, the petition for articles of incorporation may con- 


144 


§ 54-135 Cu. 54. Co-OPERATIVE ORGANIZATIONS § 54-136 
tain any provision consistent with law with respect to management, regulation, 
government, financing, indebtedness, membership, the establishment of voting 
districts and the election of delegates for representative purposes, the issuance, 
retirement and transfer of its stock, if formed with capital stock, or any provi- 
sions relative to the way or manner in which it shall operate with respect to its 
members, officers, or directors, and any other provisions relating to its affairs; 
provided that nothing set forth in this paragraph shall be construed as limiting 
any of the rights or powers otherwise given to such associations. 

The articles must be subscribed by the incorporators and acknowledged by 
one of them before an officer authorized by the law of this State to take and 
certify acknowledgments of deeds and conveyances; and shall be filed in accord- 
ance with the provisions of the general corporation law of this State; and when 
so filed the said articles of incorporation, or certified copies thereof, shall be re- 
ceived in all the courts of this State, and other places, as prima facie evidence of 
the facts contained therein, and of the due incorporation of such association. A 
certified copy of the articles of incorporation shall also be filed with the chief of 
Gomi visionmorsimarkets.. «(19216 ce S75 sii aC mos, 90259 (1 ic 01935,.c.. 230, 
ss. 3, 4.) 


Editor’s Note. — The 1935 amendment 
changed subdivision (5) and inserted the 
next to the last paragraph. 

When Agreement Becomes Binding.— 
The agreement to form an association 


under this subchapter becomes binding at 
once upon its being accepted by the as- 
sociation after incorporation. Tobacco 
Growers Co-op. Ass’n v. Jones, 185 N. C. 
265, 117 S. EH. 174 (1923). 


§ 54-135. Amendments to articles of incorporation.—The articles of 
incorporation may be altered or amended at any regular meeting, or any special 
meeting called for that purpose. An amendment must first be approved by two- 
thirds of the directors and then adopted by a vote representing a majority of a 
quorum of the members attending a meeting of which notice of the proposed 
amendment shall have been given. Amendments to the articles of incorporation, 
when so adopted, shall be filed in accordance with the provisions of the general 
corporation law of this State. (1921, c. 87, s. 9; C. S., s. 5259(g); 1935, c. 
ZOU aS.)..) 

Editor’s Note. — Prior to the 1935 
amendment the adoption was by a major- 
ity of all members rather than by a ma- 


jority of the quorum attending the meet- 
ing. 


§ 54-136. Bylaws.—Each association incorporated under this subchapter 
must, within thirty (30) days after its incorporation, adopt for its government 
and management a code of bylaws, not inconsistent with the powers granted by 
this subchapter. A majority vote of a quorum of the members or stockholders 
attending a meeting, of which notice of the proposed bylaw or bylaws shall have 
been given, is sufficient to adopt or amend the bylaws. Each association under 
its bylaws may also provide for any or all of the following matters: 

The time, place, and manner of calling and conducting its meetings. 

The number of stockholders or members constituting a quorum. 

(3) The right of members or stockholders to vote by proxy or by mail, or by 
both, and the conditions, manner, form, and effects of such votes. 

The number of directors constituting a quorum. 

The qualifications, compensations, and duties and terms of office of di- 
rectors and officers; time of their election, and the mode and manner 
of giving notice thereof. 

Penalties for violations of the bylaws. 

The amount of entrance, organization, and membership fees, if any; the 
manner and method of collection of the same, and the purposes for 
which they may be used. 

The amount which each member or stockholder shall be required to pay 
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annually or from time to time, if at all, to carry on the business of the 
association, the charge, if any, to be paid by each member or stock- 
holder for services rendered by the association to him, and the time 
of payment and the manner of collection; and the marketing contract 
between the association and its members or stockholders which every 
member or stockholder may be required to sign. 

(9) The number and qualification of members or stockholders of the associa~ 
tion and the conditions precedent to membership or ownership of 
common stock; the method, time, and manner of permitting members 
to withdraw or the holders of common stock to transfer their stock; 
the manner of assignment and transfer of the interest of members, 
and of the shares of common stock; the conditions upon which, and 
the time when membership of any member shall cease; the automatic 
suspension of the rights of a member when he ceases to be eligible 
to membership in the association, and mode, manner, and effect of the 
expulsion of a member; manner of determining the value of a mem- 
ber’s interest and provision for its purchase by the association upon 
the death or withdrawal of a member or stockholder, or upon the ex- 
pulsion of a member or forfeiture of his membership, or at the option 
of the association, by conclusive appraisal by the board of directors. 

In case of the withdrawal or expulsion of a member the board of directors shall 
equitably and conclusively appraise his property interests in the association, and 
shall fix the amount thereof in money, which shall be paid to him within one year 
after such expulsion or withdrawal. (1921, c. 87, s. 10; C. S., s. 5259(h) ; 1935, 
Cai 2300 5.609) 

Editor’s Note—Prior to the 1935 amend- was required instead of a majority vote of 
ment the majority vote of all members a quorum attending the meeting. 


§ 54-137. General and special meetings; how called.—In its bylaws 
each association shall provide for one or more regular meetings annually. The 
board of directors shall have the right to call a special meeting at any time, and 
ten per cent of the members or stockholders may file a petition stating the specific 
business to be brought before the association, and demand a special meeting at 
any time. Such meeting must thereupon be called by the directors. Notice of 
all meetings, together with a statement of the purposes thereof, shall be mailed 
to each member at least ten days prior to the meeting: Provided, however, that 
the bylaws may require instead that such notice may be given by publication in 
a newspaper of general circulation, published at the principal place of business 
ofithe association un @1OZiiec, 87,6 1 bye C 8S, ss 5259 Ga) 


§ 54-138. Conflicting laws not to apply.—Any provisions of law which 
are in conflict with this subchapter shall not be construed as applying to the 
associations herein provided for. (1921, c. 87, s. 20; C. S., s. 5259(j).) 


§ 54-139. Limitation of use of term ‘‘co-operative’’.—No person, 
firm, or corporation, or association hereafter organized or doing business in this 
State shall be entitled to use the word “co-operative” as part of its corporate or 
other business name or title unless it has complied with the provisions of this 


Subchapter, (1921) ce s/ewe in. ., S. 22041 Ke) 


§ 54-140. Association heretofore organized may adopt the provi- 
sions of this subchapter.—Any corporation or association organized under 
previously existing statutes may, by a majority vote of its stockholders or mem- 
bers, be brought under the provisions of this subchapter by limiting its mem- 
bership and adopting the other restrictions as provided herein. It shall make 
out in duplicate a statement signed and sworn to by its directors, upon forms 
supplied by the Secretary of State, to the effect that the corporation or associa- 
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tion has by a majority vote of its stockholders or members decided to accept the 
benefits and be bound by the provisions of this subchapter. Articles of incor- 
poration shall be filed as required in § 54-134, except that they shall be signed 
by the members of the board of directors. The filing fee shall be the same as 
for filing an amendment to articles of incorporation. (1921, c. 87, s. 24; C. S., 
$52099(1).) 

Cross Reference.—As to fee for filing 
amendment to articles of incorporation, see 
§ 54-144. 


§ 54-141. Associations not in restraint of trade.—No association or- 
ganized hereunder shall be deemed to be a combination in restraint of trade or 
an illegal monopoly; or an attempt to lessen competition or fix prices arbitrarily, 
nor shall the marketing contracts or agreements between the association and its 
members, or any agreements authorized in this subchapter be considered illegal 


or in restraint of trade. 


Purpose, Effect and Validity. — This 
subchapter is an enabling act whereby an 
organization among tobacco growers may 
be formed by the voluntary act of those 
joining therein for handling the product 
of its members; and the statute, and the 
organization formed in pursuance thereof, 
are not objectionable as being in restraint 
of interstate commerce, or contrary to the 
law against monopolies or the public pol- 
icy or Constitution of this State. Tobacco 
Growers Co-op. Ass’n v. Jones, 185 N. C. 
205.4117) 5. 0H. 174 (1923). 

The legal presumption is in favor of the 
validity of the marketing contract made 
by a member with a co-operative associa- 
tion, in an action by the latter against the 
former for its breach, which presumption 
will only yield when its illegal character 


G1OZ C2878 720) CS. 9595259 (in iy) 


plainly appears; and in this case there is 
nothing appearing that would indicate the 
association proposed to sell the member’s 
tobacco for a greater sum than its true 
or actual value, or that it was acting in 
violation of the anti-trust law, or in re- 
straint of trade. Tobacco Growers Co-op. 
NSS Von Jones, 6 i Sag NoGr 165, . 117.5. Fy. 
174 (1923). 

Governmental Control as Affecting. — 
The governmental control to be exercised 
as herein prescribed renders the co-opera- 
tive plan for the protection of its own 
members incapable of exercise to the ex- 
tent of a monopoly or restraint of trade 
prohibited by law. Tobacco Growers Co- 
op. Assn. v., Jones, 185 N.C, 265,.117 S, 
EF. 174 (1923). 


§ 54-142. Application of general corporation laws.—The provisions 


of the general corporation laws of this State, and all powers and rights there- 
under, shall apply to the associations organized hereunder, except where such 
provisions are in conflict with or inconsistent with the express provisions of this 
subecnaptect WClOZT, c.4S/,8..28; C.., Sy 5259(0).) 

Effect of Period Limiting Existence.— 
A charter provision that a co-operative 
marketing association shall exist for five 
years does not contemplate that the asso- 


ciation shall hold over the crops raised 
in one year for one or more successive 
years. ‘Tobacco Growers Co-op. Ass’n v. 
Jones, shuNs-C..265. 117 5..1..174. (1923); 


§ 54-143. License taxes.—On and after June 1, 1955, the provisions of 
article 2, subchapter I of chapter 105 of the General Statutes of North Carolina 
shall apply to an association or corporation organized under the provisions of this 
supenaptera (1921, hc187, {sx 2955C.0S.j1s. 5259( 9) 911955,1e.01313)/s. 12) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 54-143.1. Franchise taxes.—On and after July 1, 1955, the provi- 
sions of article 3, subchapter I of chapter 105 of the General Statutes of North 
Carolina shall apply to an association or corporation organized under the provi- 
sions of this subchapter. (1955, c. 1313, s. 1.) 


§ 54-144, Filing fees.—For filing articles of incorporation, an association 
organized hereunder shall pay ten dollars ($10); and for filing an amendment 
to the articles, two dollars and one-half ($2.50). (1921, c. 87, s. 30; C. S., s. 
5259(q).) 
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ARTICLE 20. 
Members and Officers. 


§ 54-145. Members.—(a) Under the terms and conditions prescribed in 
its bylaws, an association may admit as members, or issue common stock, only to 
persons engaged in the production of the agricultural products to be handled 
by or through the association, including the lessees and tenants of land used for 
the production of such products and any lessors and landlords who receive as 
rent part of the crop raised on the leased premises. 

(b) If a member of a nonstock association be other than a natural person, 
such member may be represented by any individual, associate, officer, or mem- 
ber thereof, duly authorized in writing. 

(c) One association organized hereunder may become a member or stockholder 
of any other association or associations, organized hereunder. (1921, c. 87, s. 


UAC Ss Sy PANGS) 


§ 54-146. Directors; election.—(a) The affairs of the association shall 
be managed by a board of not less than five directors, elected by the members 
or stockholders from their own number. ~The bylaws may provide that the 
territory in which the association has members shall be divided into districts, 
and that the directors shall be elected according to such districts. In such case 
the bylaws shall specify the number of directors to be elected by each district, 
the manner and method of reapportioning the directors and of redistricting the 
territory covered by the association. ‘The bylaws may provide that primary 
elections should be held in each district to elect the directors apportioned to 
such districts, and the result of all such primary elections must be ratified by 
the next regular meeting of the association. 

(b) The bylaws shall provide that one or more directors shall be appointed 
by the director of agricultural extension or any other public official or commis- 
sion. ‘The directors so appointed need not be members or stockholders of the 
association, but shall have the same powers and rights as other directors. 

(c) An association may provide a fair remuneration for the time actually 
spent by its officers and directors in its service. No director, during the term 
of his office, shall be a party to a contract for profit with the association differ- 
ing in any way from the business relations accorded regular members or hold- 
ers of common stock of the association, or to any other kind of contract differ- 
ing from terms generally current in that district. 

(d) When a vacancy on the board of directors occurs, other than by expira- 
tion of term, the remaining members of the board, by a majority vote, shall fill 
the vacancy, unless the bylaws provide for an election of directors by districts. 
In such case the board of directors shall immediately call a special meeting of 
the members or stockholders in that district to fill the vacancy: Provided, that 
this subsection shall not apply to the director or directors appointed under the 
provisions of subsection (b) of this section: Provided further, that any vacancy 
occurring in the office of a director appointed under subsection (b) of this sec- 
tion shall be filled in the same manner as the original appointment was made. 


(G1OZ Ica Siac al? C5. 464209(S):.) 


§ 54-147. Election of officers.—The directors shall elect from their 
number a president and one or more vice-presidents. They shall also elect a 
secretary and treasurer, who need not be directors, and they may combine the 
two latter offices and designate the combined office as secretary-treasurer. ‘The 
treasurer may be a bank or any depository, and as such shall not be considered 
an officer, but as a function of the board of directors. In such case the secretary 
shall perform the usual accounting duties of the treasurer, excepting that the 
funds shall be deposited only as authorized by the board of directors. (1921, 
Ci O/PeSe OE eS Z0o\ tla) 

148 


§ 54-148 Cu. 54. Co-OPERATIVE ORGANIZATIONS § 54-149 


§ 54-148. Stock; membership certificates; when issued; voting; 
liability; limitation on transfer of ownership.—(a) When a member of an 
association established without capital stock has paid his membership fee in full, 
he shall receive a certificate of membership. 

(b) No association shall issue stock to a member until it has been fully paid 
for. ‘The promissory notes of the members may be accepted by the association 
as full or partial payment. ‘The association shall hold the stock as security for 
the payment of the note, but such retention as security shall not affect the mem- 
bers’ right to vote. 

(c) Except for debts lawfully contracted between him and the association, no 
member shall be liable for the debts of the association to an amount exceeding 
the sum remaining unpaid on his membership fee or his subscription to the capital 
stock, including any unpaid balance on any promissory notes given in payment 
thereof. 

(d) A co-operative association, incorporated under this subchapter, may fix 
or limit in its bylaws the amount of stock which one member might own in said 
association. 

(e) No member or stockholder shall be entitled to more than one vote; pro- 
vided, however, that any association organized hereunder, all of whose members 
are other associations organized hereunder shall have power to determine by its 
bylaws the number of votes to which each member association shall be entitled 
and to provide for the appointment or election of delegates to cast such votes and 
to represent the member associations at all members’ meetings. 

(f) Any association organized with stock under this subchapter may issue 
preferred stock, with or without the right to vote. Such stock may be redeem- 
able or retirable by the association on such terms and conditions as may be pro- 
vided for by the articles of incorporation and printed on the face of the certificate. 

(g) The bylaws shall prohibit the transfer of the common stock of the as- 
sociation to persons not engaged in the production of the agricultural products 
handled by the association, and such restrictions must be printed upon every 
certificate of stock subject thereto. 

(h) The association may at any time, except when the debts of the associa- 
tion exceed fifty per cent (50%) of the assets thereof, buy in or purchase its 
common stock at book value thereof as conclusively determined by the board of 
directors, and pay for it in cash within one (1) year thereafter. (1921, c. 87, 
Mme AS ns, 80209( 1) 9355.04 36, S023 1955) c.6 5968) 

Editor’s Note. — The 1935 amendment amendment added the proviso to subsection 
rewrote subsection (d), and the 1955 (e). 


§ 54-149. Removal of officer or director.—Any member may bring 
charges against an officer or director by filing them in writing with the secretary 
of the association, together with a petition signed by ten per cent of the mem- 
bers, requesting the removal of the officer or director in question. The removal 
shall be voted upon at the next regular or special meeting of the association, and 
by a vote of a majority of the members, the association may remove the officer 
or director and fill the vacancy. ‘The director or officer against whom such 
charges have been brought shall be informed in writing of the charges previous 
to the meeting, and shall have an opportunity at the meeting to be heard in per- 
son or by counsel, and to present witnesses; and the person or persons bringing 
the charges against him shall have the same opportunity. 

In case the bylaws provide for election of directors by districts, with primary 
elections in each district, then the petition for removal of a director must be 
signed by twenty per cent of the members residing in the district from which 
he was elected. The board of directors must call a special meeting of the mem- 
bers residing in that district to consider the removal of the director. By a vote 
of the majority of that district, the director in question shall be removed from 
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office: Provided, that this section shall not apply to directors appointed under 
subsection (b) of § 54-146. (1921, c. 87, s. 15; .C. S., s. 5259(v).) 


§ 54-150. Referendum.—Upon demand of one-third of the entire board 
of directors, any matter that has been approved or passed by the board must be 
referred to the entire membership of the stockholders for decisiom at the next 
special or regular meeting: Provided, however, that a special meeting may be 
called for the purpose. (1921, c. 87, s. 16; C. S., s. 5259(w).) 


ARTICLE 21. 
Powers, Duties, and Liabilities. 


54-151. Powers.—Each association incorporated under this subchapter 

shall have the following powers: 

(1) To engage in any activity in connection with the producing, marketing, 
selling, harvesting, preserving, drying, processing, canning, packing, 
storing, handling, or utilization of any agricultural products produced 
or delivered to it by its members and other farmers; or the manu- 
facturing or marketing of the by-products thereof; or in connection 
with the purchase, hiring, or use by its members of supplies, ma- 
chinery, or equipment; or in the financing of any such activities; or 
in any one or more of the activities specified in this section. No such 
association, during any fiscal year thereof, shall deal in or handle 
products, machinery, equipment, supplies, and/or perform services 
for and on behalf of nonmembers to an amount greater in value than 
such as are dealt in, handled, and/or performed by it for and on 
behalf of members during the same period. 

(2) To borrow money and to make advances to members and other farmers 
who deliver agricultural products to the association. 

(3) To act as the agent or representative of any member or members in any 
of the above-mentioned activities. 

(4) To purchase or otherwise acquire, and to hold, own, and exercise all 
rights or ownership in, and to sell, transfer, or pledge shares of the 
capital stock or bonds of any corporation or association engaged in 
any related activity or in the handling or marketing of any of the 
products handled by the association, or engaged in the financing of 
the association. 

(5) To establish reserves and to invest the funds thereof in bonds or such 
other property as may be provided in the bylaws. 

(6) To buy, hold, and exercise all privileges of ownership, over such real or 
personal property as may be necessary or convenient for the conduct- 
ing and operation of any of the business of the association, or inci- 
dental thereto. 

(7) To do each and everything necessary, suitable, or proper for the ac- 
complishment of any one of the purposes or the attainment of any 
one or more of the objects herein enumerated; or conducive to or 
expedient for the interest or benefit of the association; and to con- 
tract accordingly; and in addition, to exercise and possess all powers, 
rights, and privileges necessary or incidental to the purposes for 
which the association is organized or to the activities in which it is 
engaged; and in addition, any other rights and powers, and privileges 
granted by the laws of this State to ordinary corporations, except such 
as are inconsistent with the express provisions of this subchapter; and 
to do any such thing anywhere. (1921, c. 87, s. 6; Cr SS: s. 5259 Game 
1933590350; -c6:8 32 461 935, pca230,-cs, 729) 


Cross Reference.— As to formation of Editor’s Note. — Prior to the 1933 
subsidiary companies, see § 54-158 and amendment the association could not han- 
note. dle the agricultural products of a non- 
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member. See 11 N. C. Law Rev. 212. The 
1935 amendment inserted the word “pro- 
ducing” near the beginning of subdivision 
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(1), changed the last sentence of that sub- 
division and added the last clause of sub- 
division (4). 


§ 54-152. Marketing contract.—(a) The association and its members 
may make and execute marketing contracts, requiring the members to sell, for 
any period of time, not over ten years, all or any specified part of their agricul- 
tural products or specified commodities exclusively to or through the association 
or any facilities to be created by the association. ‘The contract may provide that 
the association may sell or resell the products of its members, with or without 
taking title thereto, and pay over to its members the resale price, after deducting 
all necessary selling, overhead, and other costs and expenses, including interest 
on preferred stock, not exceeding eight per cent per annum, and reserve for 
retiring the stock, if any; and other proper reserves; and interest not exceeding 
eight per cent per annum upon common stock. 

(b) The bylaws and the marketing contract may fix, as liquidated damages, 
specific sums to be paid by the member or stockholder to the association upon 
the breach by him of any provision of the marketing contract regarding the sale 
or delivery or withholding of products; and may further provide that the mem- 
ber will pay all costs, premiums for bonds, expenses and fees in case any action 
is brought upon the contract by the association; and any such provisions shall 
be valid and enforceable in the courts of this State. 

(c) In the event of any such breach or threatened breach of such marketing 
contract by a member, the association shall be entitled to an injunction to pre- 
vent the further breach of the contract, and to a decree of specific performance 
thereof. Pending the adjudication of such an action, and upon filing a verified 
complaint showing the breach or threatened breach, and upon filing a sufficient 
bond, the association shall be entitled to a temporary restraining order and pre- 
liminary injunction against the member. 

(d) In the event that a member of an association incorporated under this 
chapter shall have died; and that, at a time more than six (6) months after 
his death, such co-operative corporation has in its hands moneys not in excess 
of one hundred dollars ($100.00) which would have been distributable and 
payable to such member except for his death; and that there has been appointed 
no administrator of his estate or that the administration of his estate has been 
closed at such time; then such corporation, without making any publication of 
notice, may disburse such moneys (not in excess of one hundred dollars 
($100.00) ) in the following order: 

(1) To the widow of the deceased if there is a widow, 

(2) To pay any unsatisfied claims for funeral expenses or reimburse any 
person for the payment thereof, and 

(3) To any adult person of the class of those nearest of kin to the deceased, 
for the benefit of all members of such class. 


In making such disbursements the said corporation shall be responsible and 
liable only for the exercise of good faith and reasonable care and shall have no 
further responsibility or liability with respect to such moneys or their applica- 
Moneotedishiursement.a (1921, ¢, S706. 175°C. Sts, 5259(y) 1959) c. 1174.) 

Editor’s Note— The 1959 amendment lessor during certain years, was held 
added subsection (d). valid and enforceable. Tobacco Growers 


Validity of Standard Contract.— The 
provisions of the standard contract made 
by the Tobacco Growers Co-operative 
Association, formed under the provisions 
of this subchapter, whereby a member 
agreed to sell and deliver to it all of the 
tobacco owned and produced by or for 
him or acquired by him as landlord or 
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Co-op. Ass’n v. Jones, 185 N. C. 265, 117 
S. E. 174 (1923); Tobacco Growers Co- 
op. Ass’n y. Patterson, 187 N. C. 252, 121 
S. E. 631 (1924); Tobacco Growers Co- 
op. Ass’n v. Battle, 187 N. C. 260, 121 S. 
E. 629 (1924). 

Remedies for Breach of Contract by 
Member.—Upon the breach by a member 
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of a co-operative association of a contract 
for the sole handling of his crop by the 
association, the recovery of liquidated 
damages and costs, and equitable relief by 
injunction to prevent the further breach 
of the contract, and a decree of specific 
performance, can be had, and also pend- 
ing the adjudication of such actions, a 
temporary restraining order may be had 
against the member upon the filing of a 
verified complaint showing the breach of 
the contract, with the filing of sufficient 
bond. Tobacco Growers Co-op. Ass’n v. 
Jones, 185 N. C. 265, 117 S. EB. 174 (1923). 

Liquidated Damages.—The fact that a 
co-operative marketing contract provides 
for liquidated damages does not give the 
association an adequate remedy at law 
against the members selling their tobacco 
otherwise than as provided in the mar- 
keting contract. Tobacco Growers Co-op. 
Ass’n v. Pollock, 187 N. C. 409, 121 S. E. 
763 (1924). 

Same—Specific Performance. — Injuries 
from the breach of marketing contract by 
a member with the Tobacco Growers Co- 
operative Association, formed under the 
provisions of this subchapter, cannot be 
adequately compensated for in damages, 
and the equitable remedy of specific per- 
formance as allowed by the statute will be 
upheld by the courts. Tobacco Growers 
Co-op: Ass'n lv.) Battleg187 «N.C. 260, 121 
S. E. 629 (1924). 

Injunctive Relief. — Upon an alleged 
breach of a co-operative marketing con- 
tract on the part of a member the equita- 
ble remedy by injunction is available to 
the association. Tobacco Growers Co-op. 
Ass’n vy. Patterson, 187 N. C. 252, 121 °S. 
E. 631 (1924). 

Where Restraining Order Not Contin- 
ued.—The temporary restraining order ob- 
tained under the provisions of the statute 
will not be continued if the breach of the 
contract complained of was caused by the 
association’s own default, or if the con- 
tinuance of the temporary restraining or- 
der will work greater injury than its dis- 
solution by the court. Tobacco Growers 
Co-op. Ass’n y. Bland, 187 N.C. 356, 121 
S. E. 636 (1924). 

The general denial by a co-operative 
marketing association of owing defendant 
member anything under the contract, 
without detailed statement as to the ac- 
count between them from information 
available to it, was insufficient against the 
defense that the defendant was forced to 
sell a small portion of crop to maintain his 
livelihood because of a failure of the as- 
sociation to pay for bulk of crop under 
contract; and an order of the superior 
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court judge dissolving the restraining or- 
der upon defendant’s giving a proper bond 
for plaintiff’s protection was proper under 
the evidence in this case. Tobacco Grow- 
ers Co-op. Ass’n v. Bland, 187 N. C. 356, 
121 S. E. 636 (1924). 

Same—Effect of Lien on Crop.—The 
fact that the member of a co-operative as- 
sociation gave a lien on his crop for ad- 
vancements does not invade the rights of 
the association under the marketing con- 
tract so as to require that an injunction 
against selling the crops should be contin- 
ued until the final hearing. Tobacco Grow- 
ers Co-op. Ass’n v. Harvey & Son Co., 
189 N. C, 494, 127 S. E. 545 (1925). 

Continuation of Injunction to Final 
Hearing.—The right given to injunctive 
relief against a member breaching his con- 
tract, upon filing the bond and _ verified 
complaint showing such breach, or threat- 
ened breach, relates only to the _ initial 
process and does not, and is not, intended 
to withdraw from the courts their consti- 
tutional right to pass upon the question of 
continuing the injunction to the final hear- 
ing upon the issues, under approved prin- 
ciples of law and equity. Tobacco Grow- 
ers Co-op. Ass’n v. Bland, 187 N. C. 356, 
121°S.. 636 (1924): 

Where defendant member has admitted 
breaking his contract with the association, 
and avows that he expects to continue do- 
ing so, a temporary injunction should be 
continued until the final hearing. To- 
bacco Growers Co-op. Ass’n vy. Patterson, 
1872 N.« C252, 1ete5. He Gsi(loeae 

Where the defendant resists injunctive 
relief upon the ground that he had not be- 
come a member, and the plaintiff’s evi- 
dence tends strongly to show to the con- 
trary, it was held that the injunction 
should be continued to the hearing upon 
the principle that the plaintiff has estab- 
lished an apparent right to the relief 
sought, and that the writ is reasonably 
necessary to protect the property pend- 
ing the inquiry. ‘Tobacco Growers Co- 
op. Ass’n v. Battle, 187 N. C. 260, 121 S. 
FE. 629 (1924); Tobacco Growers Co-op. 
Ass’n v. Spikes, 187 N. C. 367, 121 S. E. 
636 (1924). 

Same — Safeguarding Rights of Mort- 
gagee.—A preliminary order restraining a 
member of a co-operative association from 
disposing of the tobacco embraced in his 
contract in breach thereof will not be dis- 
solved by reason of a defense set up by 
the member that the tobacco was the sub- 
ject of a lien for supplies necessary for its 
cultivation. The restraining order should 
be continued to the hearing, safeguarding 
the rights of the mortgagee to be as- 
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serted by his appropriate action. Tobacco 
Growers Co-op. Ass’n v. Patterson, 187 
N. C. 252, 121 S. E. 631 (1924). 


Lack of Justification for Breach of Con- 
tract—A penalty in a small sum errone- 
ously attempted to be imposed on a mem- 
ber by the tobacco marketing association, 
under its contract for the failure to mar- 
ket the tobacco of his nonmember ten- 
ant, is not of sufficient proportionate im- 
portance to justify an entire severance of 
the contract relation by the member 
thereof. Tobacco Growers Co-op. Ass’n 
y. Bland, 187 N. C. 356, 121 S. E. 636 
(1924). 

Justification for Breach Shown by Pa- 
rol. Where a member of a co-operative 
marketing association, formed under the 
statute, resists the performance of market- 
ing his tobacco with the association under 
the usual and written contract, he may 
show by parol that he had never been a 
member thereof or obligated by the con- 
tract sued on, for the failure of the asso- 
ciation to obtain a certain membership 
within the territory. Tobacco Growers 
Co-op. Ass’n v. Moss, 187 N. C. 421, 121 
a Ey. 738.1924); 


Evasive Answer of Member Respecting 
Breach.—In proceedings for injunctive re- 
lief by a co-operative marketing associa- 
tion against a member wherein it definitely 
alleges that the defendant has breached 
his contract and declares his purpose to 
dispose of his tobacco in breach thereof, 
the defendant’s answer not admitting the 
allegations, but demanding strict proof, is 
too evasive or illusive to be a denial of 
plaintiff’s allegation, or received as suffi- 
cient evidence upon the question of in- 
junctive relief. Tobacco Growers Co-op. 
Psst Vv. Pattérson, 187° N. C. 252, 121-S. 
He631 (1924). 

Right of Member to Place Lien on 
Crop.—In Tobacco Growers Co-op. Ass’n 
webatterson, 1875IN. Ci.252,.121 S..E. 631 
(1924), it was held that a member of the 
Tobacco Growers Co-operative Associa- 
tion may place a mortgage or crop lien 
on his crop for the current year for the 
purpose of enabling him to successfully 
cultivate and produce the same. The 
contract between the parties clearly con- 
templates such a mortgage, and good pol- 
icy requires that such a privilege should 
never be withdrawn. 


Rights of Lien Holder—The mortgagee 
or lien holder for supplies furnished to an 
association member to produce his crop 
has a right to demand and receive of the 
member, or to enforce delivery by any ap- 
propriate procedure, a sufficient amount 
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of the tobacco or other property included 
in his mortgage, to satisfy his claims to 
the extent that the same constitute a valid 
lien superior to the rights and interests of 
the association under its contract. If such 
a lien and the amount and extent of it 
cannot be agreed upon and adjusted it 
would seem that the lien claimant should 
become or be made a party of record, that 
authoritative and final disposition should 
be made of the matter. Tobacco Growers 
Co-op. Ass’n v. Patterson, 187 N. C. 252, 
121 S. E. 631 (1924). 


Liability of Member for Act of Non- 
member Tenant.—The member of a co- 
operative association is not liable for a 
penalty on account of the failure of his 
tenant to market tobacco through the as- 
sociation until and unless he receives the 
tenant’s crop as payment for TSN TEE, 
He is then liable for as much as is re- 
ceived. Tobacco Growers Co-op. Ass’n 
VeeDissett, isvaNe Ce 180) 12109.) He 446 
(1924). 

Avoiding Contract for Fraud.—In order 
to render void for fraud in its procure- 
ment a tobacco marketing contract made 
in conformity with the provisions of this 
section, it is required that the member 
seeking to do so must introduce evidence 
of the fraud he relies on, as well as allege 
it. Tobacco Growers Co-op. Ass’n_ v. 
Chilton, 190° N. C,, 602, 130 S. E. 312 
(1925); Simpson v. Tobacco Growers Co- 
op, Ass’n, 190 N. C. 603, 130 S. E. 507 
(1925). 

In order to avoid a written contract, 
made under this section, for fraudulent 
misrepresentations of the association’s 
agent, it must not only be shown that the 
statements complained of were false, but 
that the plaintiff was at the time ignorant 
of their falsity and relied thereon to his 
damage, and he must show facts sufficient 
to make out a case of fraud with all the 
material elements required in such in- 
stances. Simpson v. ‘Tobacco Growers 
Co-op. Ass’n, 190 N. C. 603, 130 S. E. 507 
(1925). 

Where an agent of the Tobacco Growers 
Co-operative Association falsely represents 
to a prospective member certain material 
advantages that induce him to sign the 
membership contract, without affording 
him, an illiterate man, an opportunity to 
become informed as to its contents, and 
he, within a reasonable time afterwards, is 
informed of this misrepresentation, and re- 
quests the agent to take his name off the 
books as a member and cancel the con- 
tract, the law will avoid the contract for 
the fraud. The cases in which the repre- 
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sentations were only promissory in char- bacco Growers Co-op. Ass’n, 190 N. GC; 
acter, not amounting to a factual repre- 680, 130 S. E. 505 (1925). 
sentation, do not apply. Dunbar v. To- 


§ 54-153. Purchasing business of other associations, persons, 
firms, or corporations; payment; stock issued.—Whenever an association 
organized hereunder with preferred capital stock, shall purchase the stock or any 
property, or any interest in any property of any person, firm, or corporation or 
association, it may by agreement with the other party or parties to the transaction 
discharge the obligations so incurred, wholly or in part, by exchanging for the 
acquired interest shares of its preferred capital stock to an amount which at par 
value would equal a fair market value of the stock or interest so purchased, as 
determined by the board of directors. In that case the transfer to the associa- 
tion of the stock or interest purchased shall be equivalent to payment in cash for 
shares of stock issued. (1921, c. 87, s. 18; C. S., s. 5259(z).) 


§ 54-154, Annual reports.—Each association formed under this subchap- 
ter shall prepare and make out an annual report on forms furnished by the 
division of markets, containing the name of the association, its principal place of 
business, and a general statement of its business operations during the fiscal 
year, showing the amount of capital stock paid up, and the number of stock- 
holders of a stock association or the number of members and the amount of 
membership fees received, if a nonstock association; the total expenses of the 
operations; the amount of its indebtedness, or liability, and its balance sheets. 


(LOZ I Cee mis alo 3a sed) 0259(a4)®) 


§ 54-155. Interest in other corporations or associations.—An as- 
sociation may organize, form, operate, own, control, have interest in, own stock 
of, or be a member of any other corporation or corporations, with or without 
capital stock, and engaged in preserving, drying, processing, canning, packing, 
storing, handling, shipping, utilizing, manufacturing, marketing, or selling of the 
agricultural products handled by the association, or the by-products thereof. If 
such corporations are warehousing corporations, they may issue legal warehouse 
receipts to the association, or to any other person, and such legal warehouse 
receipts shall be considered as adequate collateral to the extent of the current 
value of the commodity represented thereby. In case such warehouse is licensed 
or licensed and bonded under the laws of this State or the United States, its 
warehouse receipt shall not be challenged or discriminated against because of 
ownership or control, wholly or in part, by the association. (1921, c. 87, s. 22; 


C. S., s. 5259(bb).) 


§ 54-156. Contracts and agreements with other associations.—Any 
association may, upon resolution adopted by its board of directors, enter into all 
necessary and proper contracts and agreements, and make all necessary and 
proper stipulations, agreements and contracts and arrangements with any other 
co-operative corporation, association, or associations, formed in this or in any 
other state, for the co-operative and more economical carrying on of its business, 
or any part or parts thereof. Any two or more associations may, by agreement 
between them, unite in employing and using or may separately employ and use 
the same methods, means, and agencies for carrying on and conducting their re- 
spective businesses. (1921, ¢)-87,°s..23;; C. S.,°s.'5259(cc):) 


§ 54-157. Breach of marketing contract of co-operative associa- 
tion; spreading false reports about the finances or management there- 
of; misdemeanor.—Any person or persons, or any corporation whose officers 
or employees knowingly induces or attempts to induce any member or stock- 
holder of an association organized hereunder to breach his marketing contract 
with the association, or who maliciously and knowingly spreads false reports 
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about the finances or management thereof shall be guilty of a misdemeanor and 
subject to a fine of not less than one hundred dollars ($100), and not more 
than one thousand dollars ($1,000), for such offense and shall be liable to the 
association aggrieved in a civil suit in the penal sum of five hundred dollars 
($500) for each such offense: Provided, that this section shall not apply to a 
bona fide creditor of any member or stockholder of such association, or the agents 
or attorney of any such bona fide creditor, endeavoring to make collection of the 


mae ptednescam (1921) 0. 3/1'S, 25 a Gea. eset 09 Cad )) 


§ 54-158. Co-operative associations may form subsidiaries.—Noth- 
ing in this subchapter shall prevent an association organizing, forming, operating, 
owning, controlling, having an interest in, owning stock of, or being a member 
of any other corporation (hereinafter referred to as a subsidiary corporation) 
from including or having included in the charter or bylaws of such subsidiary 
corporation provisions for the control or management of said subsidiary corpo- 
ration by such association to such extent as shall by votes of the board of di- 
rectors of such association, and the majority of the stockholders of such sub- 
sidiary corporation, be declared to be for the best interests of said association 
and said subsidiary corporation respectively. Such provisions may be so in- 
cluded in any such charter or bylaws and may by way of illustration, but not of 
limitation, include the following: 

(1) Representation of said association on the board of directors or other 
governing body of said subsidiary corporation, upon such terms as 
may be deemed advisable. 

(2) Ownership by an association of an interest or interests in a subsidiary 
corporation represented by stock of any class thereof, or otherwise, 
to such extent and upon such terms, and with such voting power, as 
may be deemed advisable. 

(3) Participation by said association in the profits of such subsidiary corpo- 
ration to such extent and upon such terms as shall be deemed advisa- 
Dice (9355 Ca0D0,nS21 1.) 

Formation of Subsidiary Companies— tionable even prior to the enactment of 
That an organization of tobacco growers this section. Tobacco Growers Co-op. 
had formed subsidiary companies to cure Ass’n v. Jones, 185 N. C. 265, 117 S. E. 
tobacco, redry it, etc., was held unobjec- 174 (1923). 
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Article 10. 
Foreign Corporations. 


Right to transact business. 

Powers of foreign corporation. 

Dismissal of actions against for- 
eign corporations. 


to 55-136. [Omitted.] 
Corporate name of foreign corpo- 


ration. 

Application for certificate of au- 
thority. 

Filing of application for certifi- 


cate of authority. 


Effect of certificate of authority. 
Registered office and registered 
agent of foreign corporation. 
Change of registered office or reg- 
istered agent of foreign corpo- 

ration. 


Suits against foreign corporations 
authorized to transact business 
in this State. 

Suits against foreign corporations 
transacting business in the 
State without authorization. 


Jurisdiction over foreign corpo- 
rations not transacting business 
in this State. 

Service on foreign corporations by 
service on Secretary of State. 

Amendment to charter of foreign 
corporation. 

Merger of foreign corporation au- 
thorized to transact business in 
this State. 

Amended certificate of authority. 


158 


Sec. 
55-150. 


55-151. 
55-152. 


55-153. 


55-154. 


55-155. 
55-156. 


55-157, 
55-158. 


55-159. 
55-160. 


55-161, 
55-162. 


55-163, 


55-164. 


55-164.1. New corporations 


55-165. 


55-166. 


55-167. 


55-168. 
55-169, 


55-170. 


Withdrawal of foreign corpora- 
tion. 

Revocation of certificate of au- 
thority. 


Issuance of certificate of revoca- 
tion. 

Application of this chapter to for- 
eign corporations heretofore 
domesticated in this State. 

Transacting business without cer- 
tificate of authority. 


Article 11. 
Fees and Taxes. 


Fees. 
Taxes. 


Article 12. 
Curative Provisions. 


Curative act; amendments prior to 
1901. 

Certain corporate 
validated. 

Certain deeds executed by banks 
validated. 

Certain conveyances of corpora- 
tions now dissolved validated. 


conveyances 


Conveyances by corporations 
owned by the United States 
government. 


Validation of amendments to cor- 
porate charters extending cor- 
porate existence. 


Limitation of actions attacking va- 
lidity of corporate action on 
grounds amendment not filed 
during corporate existence. 


Clarification of intent of preceding 
section. 


organized to 
succeed to rights in corporate 


charter forfeited. 


Article 13. 
Miscellaneous Provisions. 


Interrogatories 
State. 

Penalties imposed upon corpora- 
tions, officers and directors for 
failure to answer  interroga- 
tories. 

Information disclosed by interrog- 
atories. 

Powers of Secretary of State. 

Certificates and certified copies to 
be received in evidence. 

Forms of documents required to 
be filed in office of Secretary 
of State. 


by Secretary of 


§ 55-1 


Sec. 

55-171. Photostatic copies of documents 
acceptable for filing or record- 
ing. 

55-172. Waiver of notice. 


Cu. 55. Business Corporation Act 


§ 55-2 


Sec. 

55-173. Notice to director or shareholder 
outside the United States. 

5-174. Reserve power. 

5-175. Cross references. 


ARTICLE 1. 


General Provisions. 


§ 55-1. Title.—This chapter shall be known and may be cited as the Busi- 
Messe Corporation Act...(1955,. c.. 1371, sit) 


Cross References.— For constitutional 
provisions regarding corporations, see 
Constitution, Art. VIII. As to receivers 
of corporations, see § 1-507.1 et seq. As 
to executions, see § 1-324.1 et seq. As 
to provisions relating to nonprofit corpo- 
rations, see §§ 55A-1 to 55A-89.1. 

Editor’s Note.—Session Laws 1955, c. 
1371, inserted this new chapter, numbered 
55 and entitled ‘Business Corporation 
Act,” to replace as of July 1, 1957, former 
chapter 55 of the General Statutes, enti- 
tled “Corporations.” By the same act 
certain sections of the former chapter 
were transferred to G. S. 1-324.1 through 
1-324.7, 1-507.1 through 1-507.11 and 62- 
102.1 through 62-102.4. 


The G. S. citations in the historical ref- 
erences at the end of the sections in this 
chapter denote the sections as they stood 
prior to the 1955 revision. 

Some of the notes appearing under sub- 
sequent sections of this chapter are based 
on the comments of the corporation law 
drafting committee of the General Stat- 
utes Commission. 

For article giving comments of drafts- 
men of the Business Corporation Act, see 
SSN eC wba walvevar cos 

Cited in Adams v. Flora Macdonald 
College, 247 N. C. 648, 101 S. E. (2d) 809 
(1958); Johns-Manville Sales Corp. v. 
Townsend, 248 N. C. 687, 104 S. E. (2d) 
826 (1958). 


§ 55-2. Definitions.—As used in this chapter, unless the context other- 
wise requires, the term: 


1) “Accrued dividends” means, with reference to cumulative preferred 
Pp 


shares, the amount by which the aggregate cumulative dividend 
preferences pertaining to a share of such class for the entire period 
during which the share was outstanding and cumulative, exceeds all 
the dividends actually paid thereon. For the purpose of this definition, 
a dividend is deemed paid if it has been declared and funds for its 
payment have been set aside. 


2) “Assets” means those properties and rights, other than treasur 
prop g aif 


shares, which in accordance with generally accepted principles of 
sound accounting practice, are recognized as being properly entered 
upon the books and balance sheets of business enterprises in terms 
of a monetary value. 


(3) “Charter” includes the original articles of incorporation, together with 


all amendments thereto and articles of merger or consolidation, and 
also includes what have heretofore been designated by law as certifi- 
cates of incorporation, agreements of merger or of consolidation, or 
charters. When any provisions of this chapter require a certified copy 
of a foreign corporation’s “charter” to be filed, the corporation may 
file either certified copies of its articles and all amendments or a 
certified copy of its integrated articles or a certified copy of a re- 
statement of its articles. 


(4) “Corporation” means a corporation for profit or having a capital stock 


which may have been or may be created and organized under this 
chapter or any other general or any special act of this State. “Foreign 
corporation” means any other corporation for profit. Nothing in this 
definition is intended to preclude the application of this chapter to 
foreign corporations in those circumstances where the principles of 
conflicts of laws permit their application. 
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(5) “Dividend credit”? means the aggregate of all yearly dividend credits. 
“Yearly dividend credit” means with respect to non-cumulative pre- 
ferred shares, the amount by which the full dividend preference of 
such a share, to the extent that such preference is earned by the cor- 
poration with respect to such a share in a particular fiscal year, ex- 
ceeds the dividends paid on said share for that year; provided, that 
no dividend credit shall accrue unless, and only to the extent that, 
there exists an earned surplus at the end of such fiscal year. Compu- 
tations of earnings allocable to classes of shares made in good faith 
by the board of directors in accordance with generally accepted 
principles of sound accounting practice or made or adopted by them 
on the bases represented by an independent public accountant or by a 
certified public accountant or by a firm of such accountants as being 
in accordance with generally accepted principles of sound accounting 
practice shall be conclusive. For the purpose of this definition, a 
dividend is deemed paid if it has been declared and funds for its 
payment have been set aside. 

(6) “Dominant shareholder’ means a shareholder of a particular corpo- 
ration, domestic or foreign, who by virtue of his share holdings has 
legal power, either directly or indirectly or through another corpo- 
ration or series of other corporations, domestic or foreign, to elect a 
majority of the directors of the said particular corporation. 


(7) “Liabilities” means all those debts and claims which either are known 
to impose a fixed obligation of payment or, if contingent, have suf- 
ficient possibility of becoming fixed as to require in accordance with 
generally accepted principles of sound accounting practice an estimate 
of their probable amount. Unaccrued obligations under short or long 
term leases not in default are not, in absence of special circumstances, 
required to be included as liabilities. Liabilities do not include stated 
capital or the amount of accrued dividends and dividend credits with 
respect to shares entitled to preferential dividends except to the 
extent that dividends have been declared but are unpaid. 


(8) “Net assets” means the amount of a corporation’s assets in excess of 
its liabilities. 

(9) “Parent corporation” and “subsidiary corporation.” ‘Parent corpo- 
ration” means a corporation which is a dominant shareholder, as 
herein defined. A corporation through which, by virtue of its share 
holdings alone, a parent corporation has power to exercise the con- 
trol which makes the latter a parent corporation is itself a parent 
corporation. A corporation with respect to which another corporation 
is a parent corporation is a “subsidiary corporation.” 


(10) “Preferred share” means a share of a class, whether or not designated 
by the term “preferred,” entitling its holder to receive dividends be- 
fore dividends are paid to shares of another class. (1955, c. 1371, s. 
Lee 1959 eomlGLGrsee1s) 
Editor’s Note.— The 1959 amendment 
added the last sentence to subdivision (4). 


§ 55-3. Applicability of chapter. — (a) The provisions of this chapter 
shall apply to every corporation for profit, and, so far as appropriate, to every 
corporation not for profit having a capital stock, now existing or hereafter formed, 
and to the outstanding and future securities thereof, unless the corporation is ex- 
pressly excepted from the operation hereof or unless there is other specific stat- 
utory provision particularly applicable to the corporation or inconsistent with 
some provisions of this chapter, in which case that other provision prevails. 

(b) Notwithstanding the provisions of subsection (a) of this section, no cor- 
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poration having a capital stock and formed for religious, charitable, nonprofit, 
social, or literary purposes shall hereafter be formed under this chapter. 

(c) The existence of corporations formed or existing on the date this chapter 
takes effect shall not be impaired by the enactment of this chapter nor by any 
change in the requirements for the formation of corporations nor by any amend- 
ment or repeal of the laws under which they were formed or created, and, except 
as otherwise expressly provided in this chapter, the repeal of a prior act by this 
chapter shall not affect any liability or penalty incurred, under the provisions of 
Geemuact,; prior to the repeal’ thereot: 4 1959,%c) 1371s. 15/,1957,5c, 550, s..1.) 

Editor’s Note.— The 1957 amendment 
substituted “impaired” for “affected” in 
line two of subsection (c). 


§ 55-3.1. Effect of acquisition of all shares by less than three per- 
sons.—(a) No provision in this chapter, or in any prior act shall be construed 
as an indication of any legislative intention that the existence of a corporation, 
hereafter or heretofore formed, is in any respect impaired by the acquisition of 
all of the shares by one person or by two persons or that by such acquisition the 
corporation ceases to possess any managerial boards or bodies or any capacities, 
powers, or authority which it would have possessed with three or more share- 
holders, or that upon such acquisition the corporation becomes dormant, inactive 
or incapable of acting as a corporation. 

(b) The acquisition, heretofore or hereafter, of all of the shares of a corpo- 
ration by one person or by two persons is hereby declared to violate no policy or 
provision of the laws of this State. 

(c) Any action heretofore taken by or on behalf of a corporation or a pur- 
ported corporation and which might have been invalid, defective or ineffective 
solely in consequence of the ownership or beneficial ownership of all the shares 
of the corporation or purported corporation by one person or by two persons 
is hereby declared to be valid and effective. 

(d) If any corporation or purported corporation might have been considered 
dormant or inactive solely in consequence of the acquisition heretofore of all its 
shares by one or by two persons, such corporation or purported corporation is 
hereby declared to have had uninterrupted existence and to have possessed unin- 
terrupted capacity to act as a corporation. (1957, c. 550, s. 2.) 

Editor’s Note—For comment on_ this 
section and the concentration of stock 


the acquisition of all stock in a corpora- 
tion by one person, see Park ‘Terrace, Inc. 


ownership in the one- or two-man corpo- 
ration, see 36 N. C. Law Rev. 48. 
For case decided before the passage of 


v. Phoenix. Indemnity Co. 243 N. C. 595, 
91 S$. E. (2d) 584 (1956), commented on 
in 34 N. C. Law Rev. 471, 531. 


this section and dealing with the effect of 


ALRTICIE 2: 
Execution and Filing of Certain Corporate Documents. 


55-4. Execution of corporate documents for filing; filing, record- 
ing and effectiveness.—(a) Whenever the provisions of this chapter require 
any document relating to a corporation to be executed and filed in accordance 
with this section, unless otherwise specifically stated in this chapter: 

(1) There shall be an original executed document and also one conformed 

copy. 

(2) The said original document shall, if required to be executed by the 
corporation, be signed by the president or a vice president and also 
by the secretary or an assistant secretary, with or without the cor- 
porate seal. In the case of a banking corporation, a cashier or an 
assistant cashier may act in lieu of a secretary or assistant secretary. 
If required to be executed by designated individuals, each of them 
shall sign. 
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(3) Except where the provisions of this chapter specifically require ac- 
knowledgment, the said original document shall be verified by each 
of the individuals signing, whether in a representative capacity or 
otherwise, by a statement under oath, made before and certified by 
an official who is authorized under the laws of this State to take 
acknowledgments, declaring that he signed the said document, that 
the statements therein are true, and, in the case of an individual who 
signed in a representative capacity, declaring the capacity in which 
he signed and that he was authorized so to sign. 

(4) The conformed copy may either extend its conformation with the 
original document through all the verifications (or acknowledgments, 
as the case may be) or may in lieu of such extension contain the 
legend, after the name of the signers substantially as follows: “Orig- 
inal duly verified (acknowledged) by all signers.” 

(5) The original document so signed and verified (or acknowledged, as 
the case may be), together with the conformed copy, shall be de- 
livered to the Secretary of State. Unless he finds that it does not 
conform to law, the Secretary of State shall, when the proper taxes 
and fees have been tendered, endorse upon the original the word 
“filed” and the hour, day, month, and year of the filing thereof and 
shall file the same in his office. The Secretary of State, shall there- 
upon immediately compare the copy with the original and if he finds 
that they are identical he shall make upon the conformed copy the 
same endorsement which appears on the original and shall attach to 
the copy a certificate stating that attached thereto is a true copy of 
the document, designated by an appropriate title, filed in his office 
and showing the date of such filing. He shall thereupon return the 
copy so certified to the corporation or its representative. 

(6) The copy, certified as aforesaid, shall, within sixty days after the re- 
ceipt by the corporation or its representative be delivered to the 
clerk of the superior court of the county wherein the corporation has 
its registered office, and, when the proper fees shall have been 
tendered, it shall be recorded and properly indexed in a book to be 
known as the Record of Incorporations. Promptly after the recorda- 
tion, the clerk shall note the fact of recordation on the said copy and 
return it to the corporation or its representative. 

(b) Any such document required to be filed shall be completely effective when 
filed by the Secretary of State and the transaction to be effectuated thereby shall 
thereupon be deemed as completely consummated as if all the required recording 
had been perfected and, unless otherwise provided in this chapter with respect 
to some specific document, the failure to deliver it for recording in the office of the 
clerk of the superior court shall only subject the corporation to a penalty of one 
hundred dollars ($100.00) to be collected by the Secretary of State. 

(c) It shall be the duty of the Secretary of State, whenever so requested and 
upon tender of the proper fees, to certify as aforesaid any true copy of any such 
document on file in his office or, if such be the request, to make or cause to be 
made typewritten or photostatic copies of such documents and to certify the same 
as-aroresaid, “(LOD ajac mL o7msre Le) 

Editor’s Note.—Under this section veri- tion be acknowledged. Under subsection 
fication has taken the place of acknowl- (b), despite the local recording require- 
edgment for most documents, but G. S. ment, the document becomes effective up- 
55-6 requires that articles of incorpora- on filing with the Secretary of State. 


ARTICLE 3. 
Formation, Name and Registered Office. 


§ 55-5. Purposes.—Corporations for profit may be organized under this 
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chapter for any lawful purposes. Where by law special provisions are made for 
the organization of designated classes of corporations such corporations shall be 
formed under those provisions and not hereunder. (1955, c. 1371, s. 1.) 


55-6. Incorporators.—Three or more natural persons, whether or not 
residents of this State, of the age of 21 years or more may act as incorporators 
of a corporation by signing and acknowledging articles of incorporation, which 
shall be filed in accordance with the provisions of G. S. 55-4. The acknowledg- 
ment shall be before an officer duly authorized under the laws of this State to take 
the proof or acknowledgment of deeds. (Code, ss. 677, 678, 679, 682; 1885, cc. 
Eom 0te 1895. 318; 1897; ch 204 1901 ca 25.08, 9 cc) 6) 41> 1903) ‘c. 453: 
ero. il s/n 130) Gh Sy st IDA O45 ecrraos..G. Goss 55-255-3- 1951, 
PecOON Sr 61995, 500137 1h si /\12) 

Duties and Obligations of Promoters. a secret or undisclosed profit in the or- 
—The promoters of a corporation are ganization by way of shares therein or 
held to the duties of trustees and the ob- otherwise. Goodman v. White, 174 N. C. 
ligation of directors. They may not take 399, 93 S. E. 906 (1917). 


§ 55-7. Articles of incorporation. — The articles of incorporation shall 
set forth: 
(1) The name of the corporation. 
(2) The period of duration, which may be perpetual. When the articles fail 
to state the period of duration, it shall be considered perpetual. 
(3) The purpose or purposes for which the corporation is organized. 
(4) With respect to the shares which the corporation shall have authority 
to issue: 
a. If the shares are to have a par value, the number of such shares 
and the par value of each share, . 
b. If the shares are to be without par value, the number of such 
shares, 
c. If the shares are to be of both kinds mentioned in paragraphs 
a and b of subdivision (4) of this section, particulars in 
accordance with those paragraphs, 
d. If the shares are to be divided into classes, or into series within 
a class of preferred or special shares, the articles of incorpo- 
ration shall also set forth either: 

1. A designation of each class, with a designation of each 
series if there are to be series fixed by the articles of 
incorporation within a class, and a statement of the 
preferences, limitations and relative rights of the shares 
of each class or series, insofar as such preferences, 
limitations, and rights are to be fixed in the articles of 
incorporation; or 

2. A designation of each class and a statement authorizing 
the board of directors to fix the preferences, limitations 
and relative rights of each class, or to establish series 
within a class and to determine the variations between 
series, insofar as the same are not to be fixed in the 
articles of incorporation; or 

3. A designation of each class, without the further designa- 
tion or statements provided for in subparagraphs 1 and 
and 2 of this paragraph d. 

To the extent that the preferences, limitations, and relative 
rights of each class, and provisions for series within a class, 
are not set out in the articles of incorporation, the same may 
be fixed by the shareholders or directors in accordance with 
the provisions of G. S. 55-42. 
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(5) The minimum amount of consideration for its shares to be received by 
the corporation before it shall commence business. 

(6) Any provision limiting or denying to shareholders the pre-emptive 
right to acquire additional or treasury shares of the corporation. 

(7) Any provision, not inconsistent with law, which the incorporators elect 
to set forth in the articles of incorporation for the regulation of the 
internal affairs of the corporation, including any provision which un- 
der this chapter is required or permitted to be set forth in the by- 
laws. No provisions shall make fully paid shares assessable. 

(8) The address, including county and city or town, and street and num- 
ber, if any, of its initial registered office, which shall be in this State, 
and the name of its initial registered agent at such address. 

(9) The number of directors constituting the initial board of directors (who 
may be classified in accordance with the provisions of G. S. 55-26) 
and the names and addresses, including street and number, if any, of 
the persons who are to serve as directors until the first meeting of 
shareholders or until their successors be elected and qualify. 

(10) The name and address, including street and number, if any, of each 


incorporator. 


It shall not be necessary to set forth in the articles of incorporation any of the 
corporate powers enumerated in this chapter. (Code, s. 677; 1885, c. 19; 1889, c. 
170: 1891; c. 257271893, ¢. 244: 190 el 25s 88'C. 47>" 1903") 4535 a comes 
1137; 191], ci2isrs. 1: 1913, c 5, "se. t aCe se. se 14: Wx Sess. 91970 meaner 
1924, ¢, 98; 1935 \ce. 166,1320; 1939 "cr 222 |G Sis: 55-2195) coon 
1955, cy 13 (teow O97) C079) poe OD ocr Lone ies) 


Editor’s Note.— The 1957 amendment 
inserted the words “county and city or 
town, and’ in line one of subdivision (8). 

The 1959 amendment added the second 
sentence to subdivision (2). 

Corporation Limited to Objects Stated. 
—A charter of incorporation creating a 
company for the purpose of effecting a 
communication by a plank-road between 
designated points, with the privilege of 
taking tolls, did not authorize the com- 
pany to establish a stage line upon their 
road, nor to contract for carrying the 
United States mail. Wiswell v. Green- 
ville Plank-Road’Co,, 56 N. Co1s3 (i857). 

Need Not Use All Powers.—The fact 
that a corporation avails itself of only one 
of several privileges granted by its char- 
ter does not invalidate the act of incor- 
poration. Wadesboro Cotton Mills Co. v. 
Burns, 114 N. C. 353, 19 S./ E. 238 (1894). 

Limit of Corporate Existence.— It is 
unquestionably true that a corporation 
whose term of existence is fixed and lm- 
ited in the act which creates it cannot en- 
dure beyond the prescribed time, unless 
its existence is prolonged by the same 
authority or continued for the purpose of 
adjusting and closing its business, and no 
judicial proceedings are required to ter- 
minate it. Asheville Division v. Aston, 92 
INGE Ca uomclss5)E 

De Jure and De Facto Existence.—A 
corporation de jure is said to exist when 
persons holding a charter have made sub- 
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stantial compliance with the provisions of 
the same, looking to its proper organiza- 
tion, while a corporation de facto is one 
where the parties having a charter or law 
authorizing it have in good faith made a 
colorable compliance with such require- 
ments, and have proceeded in the exercise 
of the corporate powers or a part of them. 
Wood v. Staton, 174 N. C. 245, 93 S. E. 
794 (1917). 

Proof of Existence of Corporation—By 
Reputation.—The existence of a corpora- 
tion may be proved by reputation. Ex- 
istence or nonexistence is a fact and may 
be proved. as other facts. Gulf States 
Steel’ Co. -v. Ford, 173° N? Cavo5 votes 
84 (1917). 

Same—By Written Contract—wWhere a 
written contract entered into between the 
parties furnishes evidence that the defend- 
ant was dealing with the plaintiff as a 
corporation, and the plaintiff's existence 
as a corporation is denied, the contract 
may properly be introduced upon this dis- 
puted fact. Otis Klevator Co. v. Cape 
Fear Hotel’ Co., 172° N. C; 319) 90m cae: 
253 (1916). 

Same—Copies Prima Facie Evidence.— 
Copies of letters of incorporation are ad- 
missible to show prima facie the existence 
of a corporation, and the corporation can- 
not avoid its liability for debts because in 
fact it had but an inchoate existence. 
Marshall v. Macon County Bank, 108 N. 
C2639; 13° S. ease (isots 
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§ 55-8. Corporate existence; filing of articles of incorporation; ef- 
fect.—Upon the filing of the articles of incorporation in the office of the Secre- 
tary of State the corporate existence shall begin, and a copy of the articles certi- 
fied by the Secretary of State shall be conclusive evidence that all conditions pre- 
cedent required to be performed by the incorporators have been complied with 
and that the corporation has been incorporated under this chapter, except as 
against this State in a proceeding to annul or revoke the articles of incorporation. 
wine. m2 esl O Revi es; LIAO eC eSh sll losGu Sirs. 055-457 1955) 'c. 1371, 
ome 19575 62550). se 3.) 

Cross Reference—See § 55-4. read: “Corporate existence is not impaired 
Editor’s Note.— The 1957 amendment by the acquisition of all the shares by one 
deleted the former second sentence which person.” 


§ 55-9. Requirement before commencing business.—A corporation 
shall not transact any business or incur any indebtedness except such as shall be 
incidental to its organization or to obtaining subscription to or payment for its 
shares, until a certified copy of the articles of incorporation has been filed and re- 
corded in accordance with the provisions of G. S. 55-4 and until there has been 
received the amount stated in the articles of incorporation as being the minimum 
amount of consideration to be received for its shares before commencing business. 


M102, Ca 37-1, S21,) 


§ 55-10. Exercise of corporate franchises not granted.—The Attor- 
ney General may upon his own information or upon complaint of a private party 
bring an action in the name of the State to restrain any person from exercising 
corporate franchises not granted. (Code, ss. 607, 686; 1901, c. 2, s. 107; Rev., 
SOL NO saset 14354 Geos, S.) 00-4762) $:1955,80,"1371.se1.) 


§ 55-11. Organization meeting of directors. — After the filing of the 
articles of incorporation in the office of the Secretary of State an organization 
meeting of the board of directors named in the articles of incorporation shall be 
held, either within or without this State, at the call of a majority of the directors, 
for the purpose of adopting bylaws, electing officers and the transaction of such 
other business as may come before the meeting. The directors calling the meet- 
ing shall give at least three days notice thereof by mail to each director so named, 
which notice shall state the time and place of the meeting, unless notice is waived 
eomnereinaiter provided. (Code, 6.160652 "190 lace 269184 Revs.s2 1142: C. S., 
Seer oe. Gio, s250-0;, 1955137) s, 1.) 


§ 55-12. Corporate name.— (a) The corporate name shall contain the 
wording “corporation,” “incorporated,” “limited” or “company” or an abbrevia- 
tion of one of such words. 

(b) The corporate name shall not contain any word or phrase which is likely 
to mislead the public or which indicates or implies that it is organized for any 
purpose other than one or more of the purposes contained in its charter. 

(c) The corporate name shall not, subject to the provisions of G. S. 55-137 
(c), be the same as, or deceptively similar to, the name of any domestic corpo- 
ration or of any foreign corporation authorized to transact business in this State, 
or a name the exclusive right to which is, at the time, reserved to some other 
person in the manner prescribed in this section. 

(d) The exclusive right to a corporate name not prohibited by this section may 
be reserved for a period of 90 days by: 

(1) Any person intending to organize a corporation under this chapter. 

(2) Any domestic corporation intending to change its name. 

(3) Any foreign corporation intending to make application for a certificate 
of authority to transact business in this State. 

(4) Any foreign corporation authorized to transact business in this State 
and intending to change its name, or 
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(5) Any person intending to organize a foreign corporation and intending 
to have such corporation make application for a certificate of au- 
thority to transact business in this State. 

The same name shall not be reserved for two or more consecutive 90-day pe- 
riods by the same applicant or for the use and benefit of the same applicant; nor 
shall stich consecutive reservations be made of names so similar as to fall within 
the prohibition of this section. 

(e) Any person or corporation acquiring the good will of a domestic corpora- 
tion or of a foreign corporation authorized to transact business in this State may, 
on furnishing the Secretary of State satisfactory evidence of such acquisition, 
reserve the exclusive right to the corporate name of the said corporation for a pe- 
riod of ten years. 

(f{) The reservation of name, pursuant to subsections (d) and (e) of this sec- 
tion, shall be made by filing with the Secretary of State a verified application 
therefor and the Secretary of State shall, upon tender of the fee hereinafter pre- 
scribed, reserve the name exclusively for the applicant unless he finds that the 
name is not available under the provisions of this section. 

(g) The exclusive right to a specified corporate name reserved hereunder, 
may, on tender of the fee hereinafter prescribed, be transferred to any other per- 
son or corporation by filing in the office of the Secretary of State a notice of 
such transfer, executed by the applicant for whom the name was reserved and 
specifying the name and address of the transferee. 

(h) The use by a corporation of a name in violation of this section may be en- 
joined notwithstanding the filing of its articles by the Secretary of State. (1901, 
Cy 2:1s> 8319035 c..453 + Rev. 8. 1137191366 Syusls Gas jesial 140s eee 
166, 320; 1939, co 222: G. S., s.-55-2; 1955; ¢- 13715 sil 571959,,.c, 13 LOmcemzee) 

Editor’s Note.— The 1959 amendment’ tion (c) the words “subject to the pro- 
inserted in lines one and two of subsec- visions of G. S. 55-137 (c).” 


§ 55-13. Registered office and registered agent.—(a) Each corpora- 
tion shall have and continuously maintain in this State: 


(1) A registered office which may be, but need not be, the same as its place 
of business. 

(2) A registered agent, which agent may be either an individual resident in 
this State whose business office is identical with such registered of- 
fice, or a domestic corporation, or a foreign corporation authorized 
to transact business in this State, having a business office identical 
with such registered office. 


(b) A corporation formed prior to July 1, 1957, which has not designated a 
principal office is required on and after July 1, 1957, to designate a registered 
office and a registered agent in the manner, as near as may be, provided in G. S. 
55-14; other corporations formed prior to July 1, 1957, shall not be required to, 
but may, designate a registered office and a registered agent in the manner, as 
near as may be, provided in G. §. 55-14. (1901, © 5; Rev., s. 12435 Ca Sis: 
1137: 1937, c. 133, ssvele3-"G Si, ss) '55-38,°55-39- 91955 ce 13/71, e ee 
CLO7D, SZ) 

Editor’s Note.— The 1957 amendment 
rewrote subsection (b). 


§ 55-14. Change of registered office or registered agent.— (a) A 
corporation may change its registered office or its registered agent or both. To 
effectuate such change a statement shall be executed by the corporation and filed, 
in accordance with the provisions of G. S. 55-4, setting forth: 

(1) The name of the corporation ; 

(2) The address, including county and city or town, and street and number, 
if any, of its then registered office; 

(3) If the address of its registered office be changed, the address, including 
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county and city or town, and street and number, if any, to which the 
registered office is to be changed; 


(4) The name of its then registered agent; 

(5) If its registered agent be changed, the name of its successor registered 
agent ; 

(6) That the address of its registered office and the address of the business 
office of its registered agent, as changed, will be identical; 


(7) That such change was authorized by resolution duly adopted by its 
board of directors. 

(b) If the change in the registered office is to another county, a copy of such 
statement certified by the Secretary of State shall be recorded both in the old 
county and in the new county, and there shall also be recorded in the new county, 
in the manner prescribed by G. S. 55-4, a similarly certified copy of the corpora- 
tion’s charter. 


(c) If the statement purporting to effectuate such changes is recorded in some 
but not in all the offices wherein recording is required by this section, persons 
asserting claims against the corporation may treat as the registered agent or reg- 
istered office of the corporation either the one newly designated in the statement 
or the pre-existing one. 


(d) Any registered agent of a corporation may resign as such agent upon 
filing a written notice thereof executed in duplicate, with the Secretary of State, 
who shall forthwith mail a copy thereof to the corporation at its registered office, 
or, in the case of a foreign corporation, to the address of the principal office of 
the corporation in the state or country under the laws of which it is incorporated. 
The appointment of such agent shall terminate upon the expiration of thirty days 
after receipt of such notice by the Secretary of State. If the corporation fails to 
record said resignation in the county where it has its registered office, any proc- 
ess served upon the agent shall, despite his resignation, be as effective as if he 
had not resigned, but the agent in such case shall be under no duty to the corpo- 
Peiouewithatespect toncuch= process: ( 190Ih rc, 2..5.°31 ss Rev,, s. 1176;°C._S., \s. 
emer St) - 5+ L905 CalO/ 1, Ss. 907.) C. 9/9, Ss.0, 7.) 

Editor’s Note.— The 1957 amendment town, and” in subdivisions (2) and (3) of 
inserted the words “county and city or subsection (a). 


§ 55-15. Service of process on corporation. — (a) Service upon the 
registered agent appointed by a corporation of any process, notice or demand re- 
quired or permitted by law to be served upon the corporation shall be binding 
upon the corporation. 

(b) Whenever a corporation shall fail to appoint or maintain a registered agent 
in this State, or whenever its registered agent cannot with due diligence be found 
at the registered office, then the Secretary of State shall be an agent of such cor- 
poration upon whom any such process, notice, or demand may be served. Service 
on the Secretary of State of any such process, notice, or demand shall be made 
by delivering to and leaving with him, or with any clerk having charge of the cor- 
poration department of his office, duplicate copies of such process, notice or de- 
mand, In the event any such process, notice or demand is served on the Secretary 
of State, he shall immediately cause one of the copies thereof to be forwarded by 
registered mail, addressed to the corporation at its registered office. Any such cor- 
poration so served shall be in court for all purposes from and after the date of 
such service on the Secretary of State. 


(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon him under this section, and shall record therein the time 
of such service and his action with reference thereto. 

(d) Nothing herein contained shall limit or affect the right to serve any proc- 
ess, notice or demand required or permitted by law to be served upon a corpora- 
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tion in any other manner now or hereafter permitted by law. (1937, c. 133, ss. 
1-35) Gp eee es bee 950, C1137 ome) 

Service on Secretary of State——Sisk v. ess on a corporation after it had been ad- 
Old Hickory Motor Freight, 222 N. C. judged a bankrupt and its charter for- 
631, 24 S. E. (2d) 488 (1943). feited reasonable notice and a valid serv- 

Service after Forfeiture of Charter— ice. Sisk v. Old Hickory Motor Freight, 
The continuance of corporate existence 222 N. C. 631, 24 S. E. (2d) 488 (1943). 
by former § 55-132 made service of proc- 


§ 55-16. Bylaws.—(a) The initial bylaws may be adopted by the board 
of directors at its organization meeting. Thereafter bylaws may be adopted, 
amended or repealed either by the shareholders or by the board of directors, but 

(1) No bylaw adopted or amended by the shareholders shall be altered or 
repealed by the board of directors, except where the charter or a 
bylaw adopted or approved by the shareholders authorizes the board 
of directors to adopt, amend or repeal the bylaws; 

(2) No bylaw shall be adopted by the directors which shall require more 
than a majority of the voting shares for a quorum at a meeting of 
shareholders or more than a majority of the votes cast to constitute 
action by the shareholders, except where higher percentages are re- 
quired by law; 

(3) No bylaw authorizing compensation of officers measured by the amount 
of a corporation’s income or volume of business shall be valid after 
five years from its adoption unless renewed by the vote of the hold- 
ers of a majority of the outstanding shares regardless of limitation 
on voting rights. 

(4) The charter or a bylaw adopted by the shareholders may limit or 
eliminate the power of the board of directors to adopt, amend or 
repeal the bylaws or any specific bylaw. 

(b) Any bylaw made by the board of directors shall be adopted by an affirma- 
tive vote of a majority of the directors then holding office and any bylaw made 
by the shareholders shall, except as otherwise provided in paragraph (3) of sub- 
section (a) of this section, be adopted by the affirmative vote of the shareholders 
entitled to exercise a majority of the voting power of the corporation. However, 
the charter or the bylaws may, subject to the provisions of paragraph (2) of sub- 
section (a) of this section, require more than the aforesaid majorities on the part 
of the directors or of the shareholders, as the case may be. 

(c) The bylaws may contain any provisions for the regulation and manage- 
ment of the affairs of the corporation, including the transfer of its shares, and 
restrictions on such transfer, not inconsistent with the law or the charter. (1955, 


Culo/eeceulae OoU NC wl olO.essale on) 





Editor’s Note.—This section is consist- 
ent with the policy of G. S. 55-7, whereby 
the directors adopt the initial bylaws. 

The 1959 amendment added the excep- 
tion clause to subdivision (1) of subsec- 
tion (a). It also inserted in subsection 
(c) the words “and restrictions on such 
transfer.” 

For article discussing this section, see 
SaaN Ce le alevame oes 

Strangers Must Have Notice. — The by- 
laws of the corporation are not evidence 
for it against strangers who deal with it, 
unless brought home to their knowledge 
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and assented to by them. Smith v. N. C. 
R. R,. €o., 68 N. C. 107 (1873), 

Extent to Which Stockholder Is Bound 
by Bylaws.— The principle by which a 
shareholder in a corporation is bound by 
a corporate resolution, regularly passed 
pursuant to its charter and bylaws, pre- 
vails only in reference to his status and 
rights as a shareholder, and not where he 
deals independently with it as one of its 
customers in the line of its business. 
Cardwell v. Garrison, 179 N. C. 476, 103 
Se dye B (L920 Ke 
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ARTICLE 4. 
Powers and Management. 


§ 55-17. General powers.—(a) Each corporation shall have power: 

(1) To have perpetual succession by its corporate name unless a limited 
period of duration is stated in its charter. 

(2) To sue and be sued, complain and defend, in its corporate name. 

(3) To have a corporate seal which may be altered at will, and to use the 
same by causing it, or a facsimile thereof, to be impressed or affixed 
or in any other manner reproduced. 

(4) To elect or appoint officers and agents of the corporation, and define 
their duties and fix their compensation. 

(5) To make and alter bylaws, not inconsistent with its charter or with the 
laws of this State, for the administration and regulation of the 
affairs of the corporation. 

(6) To make contributions or gifts to corporations, trusts, community 
chests, funds, foundations, or associations organized and operated 
exclusively for religious, charitable, literary, scientific, or educational, 
cultural or artistic purposes, or for public welfare, or for the preven- 
tion of cruelty to children or animals, no part of the net earnings of 
which inures to the benefit of any private stockholder or individual, 
when such contributions or gifts are authorized or approved by its 
board of directors. 

(7) In time of war or engagement of the nation’s armed forces in hostile 
military operations, to transact any lawful business in aid of the 
United States in connection therewith. 

(8) To invest its funds not currently needed in its business. 

(9) To cease its corporate activities and surrender its corporate franchise. 

(10) To pay pensions and establish pension plans, pension trusts, profit- 
sharing plans, stock bonus plans and other incentive plans for its 
officers, directors and employees. 

(b) In connection with carrying out the purposes stated in its charter, and 
subject to any limitation prescribed by this chapter or by its charter, every cor- 
poration shall also have power: 

(1) To acquire, by purchase, lease, gift, will or otherwise, and to own, hold, 
improve, use and otherwise deal in and with, real and personal prop- 
erty, or any interest therein, wherever situated. 

(2) To sell, convey, mortgage, pledge, lease, exchange, transfer and other- 
wise dispose of all or any part of its property and assets. 

(3) To enter into contracts of guaranty or suretyship or make other finan- 
cial arrangements for the benefit of its personnel or customers or 
suppliers. 

(4) To procure for its benefit insurance on the life of any employee, in- 
cluding any officer, whose death might cause financial loss to the 
corporation, and to this end the corporation is deemed to have an 
insurable interest in its employees and officers. 

(5) To acquire, by purchase, subscription, gift, will or otherwise, and to 
own, hold, vote, use, employ, sell, mortgage, lend, pledge, or other- 
wise dispose of, and otherwise use and deal in and with, shares or 
other interests in, or obligations of, other domestic or foreign corpo- 
rations, associations, partnerships or individuals, or direct or indirect 
obligations of the United States or of any government, state, terri- 
tory, governmental district or municipality or of any instrumentality 
thereof. 

(6) To enter into any arrangement with others for the sharing of profits or 
union of interest with respect to any transaction, operation or venture 
which the corporation has power to conduct by itself, even if such 
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arrangement involves sharing or delegation of control of such trans- 
action, operation or venture with or to others. 
(7) To make contracts and incur liabilities, borrow money, issue its notes, 


bonds, and other obligations, 


and secure any of its obligations by 


mortgage or pledge or other form of security upon all or any of its 
property, franchises and income. 

(8) To lend money for its corporate purposes, invest its funds from time to 
time, and take and hold real and personal property as security for 
the payment of funds so loaned or invested. 

(9) To conduct its business, carry on its operations, and have offices and 
exercise the powers granted by this chapter anywhere in the world. 

(10) To have and exercise all powers necessary or convenient to effect any 
or all of the purposes for which the corporation is organized. 

(c) It shall not be necessary to set forth in the charter any ‘of. the powers 


enumerated in this section. (Code, ss. 663, 666, 691, 692, 693; 
S1128 1909, ceS0 Ase ae RY 


190 DS cr2 seek eva 


20S el O29 ca OF ee O39. Nc 279 ; 1945, c. 775: 


1893, caso: 
S. 1126: 1925, cc 235, 


CARSEAT 55-26: 1951) oudi240 ge 


elo sop cul sy Lace lil O50 scnl3 1 Ocoee we) 


Io In General: 
II. Suits by and against Corporations. 
Lite Rights\as= to Lroperty. 


I. IN GENERAL. 


Editor’s Note.— The 1959 amendment 
changed subsection (a) by striking out the 
word “purposes” following the word “ed- 
ucational” in line three of subdivision (6) 
and inserting the words “cultural or ar- 
tistic purposes, or for public welfare.” It 
also added subdivision (10). 

The paragraphs in the note below ap- 
peared under former §§ 55-26 and 55-28, 
which covered the subject matter of this 
section in the law in effect prior to July 
Abs ASR, 

Implied Powers.—Corporations possess 
by legal implication such powers as are 
essential to the exercise of the powers 
expressly conferred and necessary to at- 
tain the main objects for which they were 
formed. Barcello v. Hapgood, 118 N. C. 
712) 2495. H. 124°(1896): 

A corporation may transact business 
anywhere, unless prohibited by its char- 
ter or excluded by local laws. Garrett v. 
Beateet44a Ne C2.23) 056. ot c4790(1907 ): 

The power to have a common seal and 
to alter or renew the same at will is fre- 
quently conferred on corporations by stat- 
ute, but such power is one of the inci- 
dental and implied powers of every cor- 
poration when not expressly conferred. 
Bailey v. Hassell) 184..N> C. 450, 115 S. 
E. 166 (1922). 

Any Device May Be Used.—While it is 
required for the sufficiency of the deed of 
a corporation to convey its lands that the 
corporate seal should be affixed to the in- 
strument, any device used for the cor- 
porate seal will be sufficient, provided it 
was intended for and used as the seal of 
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thé corporation, and had been adopted by 
proper action of the corporation for that 
purpose. Bailey v. Hassell, 184 N. C. 450, 
115 S. E. 166 (1922). 

The simple word “seal” with a scroll 
adopted as the seal of a corporation and 
used by it on a deed to its lands accord- 
ing to resolutions of the stockholders and 
directors thereof at separate meetings 
held for the purpose, when all were pres- 
ent, is sufficient. Bailey v. Hassell, 184 
N. GC. 450, 115 S.5 E166. (1928) 


II. SUITS BY AND AGAINST 
CORPORATIONS. 


Suits Must Be in Corporate Name.—A 
suit against a corporation must be 
brought against it in its corporate name, 
and not against its officers or agents. 
Britain y. Newland, 19 N. C. 363 °(1837); 
Youns “vy. Barden, 90 Ne C424 Gissa): 
However, in case of insolvency, where a 
receiver has been appointed, he may sue 
either in his own name or in that of the 
corporation. Davis v. Mfg. Co., 114 N. C. 
$21, 19 S. E. 371 (1894)s  Smathereay. 
Bank, 135 Ni.C..410; 4749. El 89snet90. 

Misnomer Immaterial. — A misnomer 
does not vitiate, provided the identity of 
the corporation with that intended by the 
parties is apparent, whether it is in a deed, 
or in a judgment, or in a criminal pro- 
ceeding. Gordon v. Pintsch Gas Co., 178 
N. C. 435, 100 S. E. 878 (1919). See Mc- 
Crea v. Starr, 5 N. C. 252 (1809); Ashe= 
ville Division v. Aston, 92 N. C. 579 
(1885). 

Same Liability as Natural Person.—A 
corporation is now held liable to civil and 
criminal actions under the same condi- 
tions and circumstances as natural per- 
sons are, Reddit v. Singer Mfg. Co., 124 
N. C. 100, 32 S. .E. 392 (1899). 
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Liability for Slander. — A corporation 
may be held liable for slander when the 
defamatory words are uttered by express 
authority of the company or by one of 
its officers or agents in the course of 
his employment, and authority for their 
utterances may be fairly and reasonably 
inferred under relevant and sufficient cir- 


cumstances. Cotton v. Fisheries Prod- 
eran OM TIN.» CO. 56,0597 00.5 Berd2 
(1919). 


III. RIGHTS AS TO PROPERTY. 

Corporate Property Does Not Belong 
to Stockholders.—The property of a cor- 
poration belongs to it, and not to the 
stockholders. They only have an interest 
in such property through their relation to 
the company, and in this respect the State 
is like any other stockholder. Marshall 
yee Vyiesternu N...Ci. Railroad, Co...92.N. .C, 
322 (1885). 

Same — Where State a Stockholder. — 
Where the State is a stockholder in a 
railroad company, it is bound by the pro- 
visions of the charter in the same manner 
as an individual. It has no advantage as 
a stockholder on account of its sover- 
eignty, for, by becoming such, it lays 
aside its character as a sovereign and 
places itself on a footing of equality with 
the individual stockholders. Marshall v. 
Niiestennem Nem am ivallroadsConmOcmNEG. 
322 (1885). 

Corporation May Hold Estates in Fee. 
—Although the existence of a corpora- 
tion be limited to a certain number of 
years, yet the corporation is capable of 
holding estates in fee. Asheville Division 
ve Aston, 92 N. C. 579 (1885): 

Where Powers Exceeded. — Where a 
corporation takes a conveyance of lands 
for use beyond its charter powers, the 
deed is not void, but only voidable upon 
the objection of the State. Cross v. Sea- 
board Air Line R. Co., 172 N. C. 119, 90 
Se. 14° (1916). 

Ejectment and Trespass Will Lie. — 
Corporations, in contemplation of the law, 
are capable of having actual possession 
of the land, and whatever may have been 
supposed to the contrary in the distant 
past, it is now settled that the actions of 
ejectment and trespass lie against them. 
Young v. Barden, 90 N. C. 424 (1884). 
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Adverse Possession. — A corporation 
may acquire land by showing sufficient 
adverse possession for the statutory pe- 
riod. Cross v. Seaboard Air Line R. Co., 
IWorN Gr tle O0rot iy t4.(1916): 

Right to Dispose of Property. — A pri- 
vate corporation may dispose of its prop- 
erty without express authority of the leg- 
islature. Benbow v. Cook, 115 N. C. 324, 
20 S. E. 453 (1894). 

A strictly private corporation can law- 
fully sell any of its property, real or per- 
sonal, just as an individual can. Barcello 
We Jslapeoaal: ak IN (Cy Fale) Pe Se an, eye 
(1896). 

A corporation chartered for the purpose 
of mining and milling ores has the right, 
by implication of law, to buy and sell real 
estate essential to the successful prosecu- 
tion of its business. Barcello v. Hapgood, 
118 N. C.:%712,'24 S. E. 124 (1896). 

Necessity for Authorization by Direc- 
tors to Sell Corporate Property. — Corpo- 
rate directors are trustees of its property, 
and usually a corporation may sell, trans- 
fer and convey its corporate real estate 
only when authorized to do so by its 
board of directors. And the statutory 
provisions may be supplemented by stipu- 
lation in the corporation’s bylaws. Tuttle 
v. Junior Bldg. Corp., 228 N. C. 507, 46 
Si) Bil ed) Wedd». (1948), 

In the absence of charter provisions or 
bylaws to the contrary, the president of 
a corporation is the general manager of 
its corporate affairs, and his contracts 
made in the name of the corporation in 
the general course of business and within 
the apparent scope of his authority are 
ordinarily enforceable, but ordinarily he has 
no power to sell or contract to sell the real 
or personal property of the corporation 
without authority from its board of direc- 
tors. Tuttle v. Junior Bldg. Corp., 228 N. C. 
507, 46 S. EB. (2d) 313 (1948). 

Right to Mortgage Property.—Corpora- 
tions other than railroad companies have 
a general power to mortgage their prop- 
erty, unless prohibited by some provision 
in the charter, the right to mortgage be- 
ing a natural result of the right to incur 
an indebtedness. Antietam Paper Co. v. 
Chronicle Pub. Co., 115 N. C. 143, 20 S. E. 
366 (1894). 


§ 55-18. Defense of ultra vires.—(a) No act of a corporation and no 
conveyance or transfer of real or personal property to or by a corporation shall 
be invalid by reason of the fact that the corporation was without capacity or 
power to do such act or to make or receive such conveyance or transfer, but such 
lack of capacity or power may be asserted: 

(1) In an action by a shareholder against the corporation to enjoin the 
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doing of any act or the transfer of real and personal property by or 
to the corporation, but in any such action the plaintiff shall sustain 
the burden of proof that he has not at any time prior thereto assented 
to the act or transfer in question and that in bringing the action he 
is not acting in collusion with officials of the corporation. If the un- 
authorized acts or transfer sought to be enjoined are being, or are 
to be, performed or made pursuant to any contract to which the cor- 
poration is a party, the court may, if all of the parties to the contract 
are parties to the action and if deemed equitable, set aside and enjoin 
the performance of such contract, and in so doing may allow to the 
corporation or to the other parties to the contract, as the case may 
be, compensation for the loss or damage sustained by either of them 
which may result from the action of the court in setting aside and en- 
joining the performance of such contract, but anticipated profits to 
be derived from the performance of the contract shall not be awarded 
by the court as loss or damage sustained. 

(2) In an action by the corporation or by its receiver, trustee or other legal 
representative, or by its shareholders in a derivative suit, against the 
incumbent or former officers or directors of the corporation. 

(3) In an action by the Attorney General, as provided in this chapter, to 
dissolve the corporation, or in an action by the Attorney General to 
enjoin the corporation from the transaction of unauthorized business, 
or in a proceeding by the Secretary of State to revoke a certificate of 
authority of a foreign corporation pursuant to G. S. 55-151. 


(b) This section applies to acts, conveyances and transfers done or made by a 
foreign corporation in this State and to all conveyances to or by a foreign cor- 
poration of real property situated in this State, but if the foreign corporation is 
itself disqualified by this chapter from maintaining an action in this State no ac- 
tion may be brought in this State under paragraph (1) of subsection (a) of this 
section.. (Code, §s..607,-686; 1901, c, 2) s. 107% Revi, s, 1197 (oC > spose ae 
(Goi Sag SACRE Rie wre TRY Ale Se alle) 


Editor’s Note.—This section represents 
the modern position on ultra vires includ- 
ing the law of the cases in North Carolina. 

The doctrine of ultra vires has been, 
very much modified, and many contracts 
made in the course of business, especially 
when executed and benefits are received 
or liabilities are incurred, will be upheld 
and enforced which were once declared 
absolutely void. Hutchins v. Bank, 128 N. C. 


v. Louise Cotton Mills, 148 N. C. 107, 61 
S. E. 648 (1908). 

Stockholder May Bring Action—If an 
act of a corporation is ultra vires, any one 
or more stockholders may by some appro- 
priate method call it in question, and, un- 
less by having consented to or acquiesced 
in it he is barred, have relief. Victor v. 
Louise Cotton Mills, 148 N. C. 107, 61 S. 


72, 38 S. E. 252 (1901). 
State May Enjoin. — This modification 
of the doctrine does not involve the right 


E. 648 (1908); Lutterloh v. Fayetteville, 
149 N.. Cy 65, 62) 5.08, 758" (1908)2 

The question whether acts are ultra 
vires is a conclusion of law to be drawn 


in an appropriate case of the State to en- 


from the facts stated. Spencer v. Railroad, 
join a threatened ultra vires act. Victor 


137 N. C..107, 49 S.. E. 96 (1904): 


§ 55-19. Invalidity of certain exculpatory and indemnification pro- 
visions.—(a) Except as indemnification of a director or officer of a corporation 
is permitted by G. S. 55-20 and 55-21, no provision, hereafter made or adopted, 
whether contained in the charter, the bylaws, a resolution, a contract or otherwise, 
whereby the corporation purports to exempt or indemnify any director or officer 
of a corporation with respect to any liability or litigation expenses arising out of 
his activities as director or officer shall be valid. 

(b) As used in this section and in G. S. 55-20 and 55-21, the term “officer” 
includes any dominant shareholder engaged to perform services for the corpora- 
tion, whether as employee or independent contractor. (1955, c. 1371, s. 1.) 
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§ 55-20. Indemnification of directors and officers in actions by out- 
siders.—When because of his duties or activities as director or officer of a cor- 
poration a present or former director or officer, alone or with others, is prosecuted 
in a criminal action or is sued in an action or proceeding not brought by the cor- 
poration nor brought by any party seeking derivatively to enforce a liability of 
such director or officer to the corporation, such director or officer shall be entitled 
to indemnification or reimbursement by the corporation for any expenses, includ- 
ing attorneys’ fees, or any liabilities which he may have incurred in consequence 
of such action or proceeding, under the following conditions: 

(1) If such director or officer is wholly successful in his defense on the 
merits, he shall be entitled to reimbursement from the corporation 
of all his reasonable expenses of defense, including attorneys’ fees. 

(2) If such officer or director is wholly successful otherwise than solely on 
the merits, the corporation may pay or agree to pay to him such ex- 
penses of defense, including attorneys’ fees, as the board of directors 
in good faith shall deem reasonable, regardless of any adverse interest 
of any or all of the directors. 

(3) If such director or officer is not wholly successful or is unsuccessful 
in his defense, the corporation may pay or agree to pay, in whole 
or in part, said expenses of defense and the amount of any judgment, 
money decree, fine, penalty or settlement for which he may have be- 
come liable, if a plan for such payment is sent to the holders of all 
shares entitled to vote, with notice of a shareholders’ meeting, 
whether annual or special, to be held to take action thereon and if at 
such meeting a plan is approved by the holders of a majority of 
such shares, exclusive of the shares held directly or indirectly by any 
directors or officers to be benefited by the plan if approved. (1955, 
CUS AL YS, AL) 


§ 55-21. Indemnity for litigation expenses in corporate action. — 
(a) When a present or former director or officer of a corporation is sued, alone 
or with others, in the courts of this State, in any action seeking to establish his 
liability to the corporation arising out of his alleged dereliction of duty to the 
corporation, he shall in turn be entitled to indemnification or reimbursement from 
the corporation for so much of his expenses of defense, including attorneys’ fees, 
as the judge, upon motion for indemnification or reimbursement, duly made in 
such action in his discretion finds to be reasonable, but only if both of the follow- 
ing conditions are satisfied: 

(1) He is successful in whole or in part in the action against him or in any 
settlement thereof; and 
(2) The court finds that his conduct fairly and equitably merits such relief. 

(b) When such action is brought in another state and the result thereof is 
such as would have entitled the defendant officer or director to make a motion 
in the cause for indemnification or reimbursement of his expenses of defense un- 
der subsection (a) of this section if the action had been brought in this State, 
but no such relief is available in the state in which the action is actually brought, 
the defendant officer or director may bring a separate action against the corpora- 
tion in this State for such indemnification or reimbursement as he might have re- 
covered had the suit against him been brought in this State. Notice of said action 
for indemnification or reimbursement shall be sent, in such form as the court may 
approve and at the corporation’s expense, to the party or parties plaintiff in the 
prior action who shall be entitled to be heard. 

(c) Whenever indemnification or reimbursement as permitted in this section 
is sought, the court may in its discretion order notice of the claim thereof to be 
sent to the shareholders in such manner and in such form as it may approve, at 
the expense of the corporation. All shareholders so notified may be heard in op- 
position to the relief requested. (1955, c. 1371, s. 1.) 
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§ 55-22. Loans and guaranties. — (a) A corporation shall not, directly 
or indirectly, make any loan of money or property to, or guarantee or otherwise 
secure the obligation of: 
(1) Any directors or officers of the corporation; or 
(2) Any corporation of which the officers and directors of the lending or 
securing corporation own more than fifty per cent (50%) of the out- 
standing securities of any class; or 
(3) Any dominant shareholder or any other corporation of which said share- 
holder is a dominant shareholder, unless that corporation is a sub- 
sidiary of the lending or securing corporation; or 
(4) Any person upon the security of the shares of any corporation men- 
tioned in subdivisions (2) and (3) of this subsection; 
except with the consent of all the shareholders, regardless of their adverse inter- 
ests or voting rights, or with the consent of the holders of a majority of all the 
shares outstanding, regardless of limitation on voting rights, other than the 
shares held by the adversely interested party. A sale on credit in the ordinary 
course of business is not a loan within the meaning of this section. 

(b) The provisions of this section do not apply to loans, guaranties, or other 
forms of security extended by banks, industrial banks, building and loan associa- 
tions, land and loan associations, credit unions or insurance companies, or to loans 
permitted under any statute regulating any special class of corporations. (1955, 


Cul3/i Ss: 1-3 1959 ccm SiG eseG.) 

Cross Reference. — For definition of 
dominant shareholder, parent corporation 
and subsidiary corporation, see G. §. 55-2, 
subdivisions (6) and (9). 


§ 55-23: Omitted. 


Editor’s Note. — The 1959 amendment 
inserted in lines thirteen and fourteen of 
subsection (a) the words “regardless of 
their adverse interests or voting rights.” 


§ 55-24. Board of directors.—(a) Subject to the provisions of the char- 
ter, the bylaws or agreements between the shareholders otherwise lawful, the busi- 
ness and affairs of a corporation shall be managed by a board of directors. 

(b) No limitation upon the authority which the directors would have in the 
absence of such limitation, whether contained in the charter or the bylaws or 
otherwise, shall be effective against other persons without actual knowledge of 


such limitation. 


(c) The directors need not be residents of this State or shareholders of the 
corporation unless the charter or the bylaws so require. The charter or the by- 
laws may prescribe other qualifications for directors. (1955, c. 1371, s. 1.) 


Cross Reference—See G. S. 55-73. 

Editor’s Note.—The paragraphs in the 
note below appeared under former § 55- 
48, relating to the subject matter of this 
section in the law in effect prior to July 
1, 1957. 

Powers of Directors.—It is well settled 
that the directors of a corporation, unless 
they are specially restrained by the char- 
ter or bylaws, have the power to borrow 
money with which to conduct its business 
and to secure payment by mortgage on the 
corporate property. Wall v. Rothrock, 171 
N. C. 388, 88 S. EF. 633 (1916). 

Director Occupies Fiduciary Relation.— 
A director of a company occupies a fidu- 
ciary relation to the company which, by 
virtue of his office, he represents in the 
management of its principal functions. 
Hill-v, Lumbér Co, 113eNuGalisitseonk. 


107 (1893). Directors are to be considered 
and dealt with as trustees or quasi trustees. 
Besseliew v. Brown, 177 N. C. 65, 97 S. E. 
743 (1919). 

Care Required of Directors. — Good 
faith alone will not relieve the directors 
of a corporation from liability to its cred- 
itors for damages caused them by their 
gross mismanagement and neglect of its 
affairs. Anthony v. Jeffress, 172 N. C. 378, 
90 S. E. 414 (1916). 

Directors are not, as a rule, responsible 
for mere errors of judgment (Fisher v. 
Fisher, 170:N, CJ 878,87 Sin E.si18 (19nb)oe 
nor for slight omissions from which the 
loss complained of could not have been 
reasonably expected; but where they accept 
these positions of trust they are expected 
and required to give them the care and 
attention that a prudent man should exer- 
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cise in like circumstances, and are charged 
with a like duty, usually the care that a 
prudent man shows in the conduct of 
his own affairs of a similar kind. Besse- 
liew v. Brown, 177 N. C. 65, 97 S. E. 748 
(1919). 

Right of Corporation to Sue Negligent 
Directors.—Where the directors or man- 
aging officers of a corporation are liable 
in damages for their willful or negligent 
failure to exercise the care and attention 
to the corporate affairs entrusted to them 
and which they have assumed, an action 
will lie against them in favor of the cor- 
poration, and in case of its insolvency and 
receivership, in favor of its receiver. Bes- 
sevew vy.) Brown, 177 N.-C; 65, 97 -S. HE: 
743 (1919). 

Director May Lend Money to Corpora- 
tion.— While a director of a company may 
lend it money when needed for its benefit, 
and take a lien upon the corporate prop- 
erty as security for its repayment, pro- 
vided the transaction be open and entirely 
fair and capable of strict proof as to its 
bona fides, yet where a corporation is in- 
solvent a director who is a creditor can- 
not, upon a debt theretofore existing, take 
advantage of his superior means of in- 
formation to secure his debt as against 
other creditors. Hill v. Lumber Co., 113 
NC tia, tS om Fy. 07. (1893). 
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Director Cannot Prefer Himself as 
Creditor—A director who is also a credi- 
tor of a corporation cannot prefer him- 
self to the other creditors in the applica- 
tion of its assets to the security or pay- 
ment of its debts. Hill v. Lumber Co., 
J13 NY C1 73;0180 5. By 107 (1893)< Bank 
ve Cotton) MillsATi5@Ne CC.) 507, .20°Sa.8. 
765 (1894); McIver v. Young Hardware 
CG57 144 N CIATS 2 OF Lowe, 169 "'(1907): 

Right of Directors to Security. — By 
taking a mortgage on corporate property, 
when the corporation is in failing circum- 


stances, directors, occupying a fiduciary 
relation, are not permitted to secure 
themselves against pre-existing liabilities 


of the corporation upon which they are 
already bound. Wall v. Rothrock, 171 N. 
C, 388, 88 S. E. 633 (1916); Caldwell v. 
Robisoime 79 0Ne ols. 9103 255 .h. 75 
(1920). 

Judgment Liens of Directors—Where 
the directors of a corporation made a 
bona fide sale of property to it, for value 
and free from fraud, judgments against 
the corporation for the purchase price, 
duly docketed, constitute liens in favor of 
the directors against the corporate prop- 
erty. Caldwell v. Robinson, 179 N. C. 
518, 103 §. BE. 75 (1920). 


§ 55-25. Number, election and term of directors. — (a) The number 


constituting the board of directors shall be not less than three. The number, 
not less than three, constituting the first board of directors shall be fixed by the 
articles of incorporation. In the absence of a provision in the articles of incorpo- 
ration, the charter, or the bylaws fixing the number of directors, the number 
shall be the same as that fixed in the articles of incorporation for the first board 
of directors. The articles of incorporation, the charter, or the bylaws may pro- 
vide for a maximum and minimum number of directors, and, if so, shall desig- 
nate the manner in which such number shall from time to time be determined. 
If the fixing of a maximum and minimum number of directors is authorized, 
the articles of incorporation, the charter, or the bylaws may provide that any 
directorships not filled by the shareholders shall be treated as vacancies to be 
filled by and in the discretion of the board of directors. 

(b) The number of directors may be increased or decreased from time to time 
only by amendment to the charter or to the bylaws adopted by the shareholders, 
but no such decrease shall be made when the number of shares voting against the 
proposal for decrease would be sufficient to elect a director if such shares could 
be voted cumulatively at an annual election. Whenever a class or a series of shares 
is entitled to elect one or more directors under authority granted by the charter, 
the provisions of this paragraph apply to the vote of that class or series for such 
election and not to the vote of the outstanding shares as a whole. 

(c) The first board of directors shall consist of those named in the articles of 
incorporation. Thereafter directors shall be elected at the first meeting of the 
shareholders held for that purpose and at each subsequent annual meeting. 

(d) Each director shall hold office for the term for which he is elected and un- 
til his successor shall have been elected and qualified. 

(e) If any shareholder so demands, election of directors by the shareholders 
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shall be by ballot, unless the charter or the bylaws otherwise provide. (1901, c. 
2,96: 14, 39+ Revi. ss. 1147, 118222C8S., Ss) 114499 17551927 en 1G8 2 ee 
55-4. alee Op Glo eo mlem LOO acres 1 Ceo oe) 

Editor’s Note. — The 1959 amendment 
rewrote subsection (a). 


§ 55-26. Staggered board of directors.—When the board of directors 
shall consist of nine or more members, in lieu of electing the whole number of 
directors annually, it may be provided in the charter or in the bylaws adopted by 
the shareholders that the directors be staggered by division into either two or 
three classes, each class to be as nearly equal in number as possible, the term 
of office of directors of the first class to expire at the first annual meeting of 
shareholders after their election, that of the second class to expire at the second 
annual meeting after their election, and that of the third class, if any, to expire 
at the third annual meeting after their election. At each annual meeting after 
such classification the number of directors equal to the number of the class whose 
term expires at the time of such meeting shall be elected to hold office until the 
second succeeding annual meeting, if there be two classes, or until the third 
succeeding annual meeting, if there be three classes. No such classification of di- 
rectors shall, unless made in the charter, be effective prior to the first annual 
meeting of shareholders. Boards of directors may also be classified otherwise 
than by staggering. Corporations having a lawfully staggered or otherwise 
classified board of directors when this chapter goes into effect may continue their 
existing classification even though not conforming to this section. (1901, c. 2, 
ss. 14, 44; Rev., ss. 1147,.1148; C. S., s. 1144; 1937, c. 179; 1945, c. 200; 1949, 
c. 917: G_S., §.:55-48; 1955). 914, 61 5 1955.5. 1371s. 19590) cal oem es 

Editor’s Note. — The 1959 amendment 
made this section applicable to staggered 
board of directors. 


§ 55-27. Vacancies and removal of directors.—(a) A vacancy in the 
board of directors exists: 


(1) Upon the death or removal of any director, or upon his resignation, 
which may, if in writing, include terms making it effective at a future 
date or upon the occurrence of a future event, or 

(2) If the authorized number of directors is increased, or 

(3) If, at any annual, regular, or special meeting of shareholders at which 
any director is elected, the shareholders fail to elect the full author- 
ized number of directors to be voted for at that meeting, or 

(4) If a vacancy is declared as provided in subsection (b) of this section. 


(b) The board of directors may declare vacant the office of a director who has 
been declared of unsound mind by an order of court, or finally convicted of felony, 
or adjudged a bankrupt. 

(c) Unless the charter or the bylaws otherwise provide, vacancies may be filled 
by a majority of the remaining directors even though less than a quorum or by 
a sole remaining director. If a vacancy occurs with respect to a director who had 
been elected by the votes of a particular class of shares voting as a class, the va- 
cancy shall be filled by the remaining directors or the remaining sole director 
elected by that class. A vacancy created by an increase in the authorized number 
of directors shall be filled only by election at an annual meeting or at a special 
meeting of shareholders called for that purpose, except as provided in G. S. 
55-25 0(a))). 

(d) The shareholders, or a class thereof if directors are elected by classes of 
shareholders, may elect a director at any time to fill any vacancy not filled by the 
directors. In the case of a resignation of a director tendered to take effect at a 
future time, the board of directors or the shareholders may, at any time after such 
tender, elect a successor to take office when the resignation becomes effective. 


176 


§ 55-28 Cu. 55. Business Corporation Act § 55-29 


(e) A reduction of the authorized number of directors does not of itself re- 
move any director prior to the expiration of his term of office. 

(f{) Unless the charter or the bylaws otherwise provide, the entire board of 
directors or any individual director may be removed from office with or without 
cause by a vote of shareholders holding a majority of the outstanding shares, en- 
titled to vote at an election of directors. However, unless the entire board is re- 
moved, an individual director shall not be removed when the number of shares 
voting against the proposal for removal would be sufficient to elect a director if 
such shares could be voted cumulatively at an annual election. If any or all di- 
rectors are so removed, new directors may be elected at the same meeting. When- 
ever a class or series of shares is entitled to elect one or more directors under au- 
thority granted by the charter the provisions of this subsection apply to the vote 
of that class or series as to those directors and not to the vote of the outstanding 
shares as a whole. 

(g) The superior court of the county where the registered office or the prin- 
cipal place of business in this State is located may, at the suit of shareholders 
holding at least five per cent (5%) of the number of outstanding shares with or 
without voting rights, remove from office any director in case of fraudulent or 
dishonest acts or gross abuse of authority or discretion in the discharge of his 
duties to the corporation, and may bar from re-election any director so removed 
for a period prescribed by the court. The corporation shall be made a party to 
preWeercionic £1055, Cul 341 ese lise1 909, cH 13516,150.342) 

Editor’s Note. — The 1959 amendment 
added the exception clause at the end of 
subsection (c). 


§ 55-28. Directors’ meetings.—(a) Meetings of the board of directors, 
regular or special, may be held either within or without this State. 

(b) Unless the bylaws otherwise provide, special meetings of the board of di- 
rectors may be called by the president or by any two directors. 

(c) Regular meetings of the board of directors may be held with or without 
notice, as prescribed in the bylaws. Special meetings of the board of directors 
shall be held upon such notice as is provided in the bylaws, or in the absence of 
any such provision, upon notice sent by any usual means of communication not 
less than five days before the meeting. Attendance of a director at a meeting shall 
constitute a waiver of notice of such meeting, except where a director attends a 
meeting for the express purpose of objecting to the transaction of any business 
because the meeting is not lawfully called or convened. Neither the business to be 
transacted at, nor the purpose of, any regular or special meeting of the board of 
directors need be specified in the notice or waiver of notice of such meeting un- 
less required by the bylaws. Notice of an adjourned meeting need not be given 
if the time and place are fixed at the meeting adjourning and if the period of 
adjournment does not exceed ten days in any one adjournment. 

(d) A majority of the number of directors fixed by the charter or bylaws shall 
constitute a quorum for the transaction of business unless a greater number is re- 
quired by the charter or the bylaws. The act of the majority of the directors pres- 
ent at a meeting at which a quorum is present shall be the act of the board of di- 
rectors, unless the act of a greater number is required by the charter or the by- 


fams.. (1995, c. 1371, s. 1.) 


§ 55-29. Informal or irregular action by directors or committees. 
—(a) Action taken by a majority of the directors or members of a committee 
without a meeting is nevertheless board or committee action if: 

(1) Written consent to the action in question is signed by all the directors 
or members of the committee, as the case may be, and filed with the 
minutes of the proceedings of the board or committee, whether done 
before or after the action so taken, or if 
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(2) All the shareholders know of the action in question and make no prompt 
objection thereto, or if 

(3) The directors or committee members are accustomed to take informal 
action and this custom is generally known to the shareholders and if 
all the directors or committee members, as the case may be, know 
of the action in question and no director or committee member 
makes prompt objection thereto. 

(b) If a meeting of directors otherwise valid is held without proper call or 
notice, action taken at such meeting otherwise valid is deemed ratified by a direc- 
tor who did not attend unless promptly after having knowledge of the action taken 
and of the impropriety in question he files with the secretary or assistant secre- 
tary of the corporation his written objection to the holding of the meeting or to 
any spécific: actiom sovtaken. (1955, ec 13717 sei 1959 Net 3lGscas. 

Editor’s Note. — The 1959 amendment For article discussing this section, see 
substituted the words “generally known 34 N. C. Law Rev. 432. 
to the shareholders” in line two of sub- 
division (3) of subsection (a) for the 
words “known to all the shareholders.” 


55-30. Director's adverse interést.—(a) A corporation may, by ac- 
tion of its board of directors or otherwise, compensate its directors for their 
services as directors, salaried officers or otherwise. 

(b) No corporate transaction in which a director has an adverse interest is 
either void or voidable, if: 

(1) With knowledge on the part of the other directors of such adverse in- 
terest, the transaction is approved in good faith by a majority, not 
less than two, of the disinterested directors present even though less 
than a quorum, irrespective of the participation of the adversely in- 
terested director in the approval, or if 

(2) After full disclosure of all the material facts to all the shareholders, the 
transaction is specifically approved by the vote of a majority or by 
the written consent of all of the voting shares other than those owned 
or controlled by the adversely interested directors, or if 

(3) The adversely interested party proves that the transaction was just and 
reasonable to the corporation at the time when entered into or ap- 
proved. In the case of compensation paid or voted for services of a 
director as director or as officer or employee the standard of what 
is “just and reasonable” is what would be paid for such services at 
arm’s length under competitive conditions. (1955, c. 1371, s. 1.) 


§ 55-31. Executive committee. —If the charter or the bylaws so pro- 
vide, the board of directors, by resolution adopted by a majority of the number 
of directors fixed by the bylaws, or in the absence of a bylaw fixing the number 
of directors, then of the number stated in the charter, may designate two or 
more directors to constitute an executive committee, which committee, to the 
extent provided in such resolution or in the charter or the bylaws of the cor- 
poration shall have and may exercise all of the authority of the board of direc- 
tors in the management of the corporation; but the designation of such com- 
mittee and the delegation thereto of authority shall not operate to relieve the 
board of directors, or any member thereof, of any responsibility or liability im- 
posed upon it or him by law. (1955, c. 1371, s. 1.) 


§ 55-32. Liability of directors in certain cases. — (a) The liabilities 
imposed by this section are in addition to any other liabilities imposed by law 
upon directors of a corporation. 

(b) Directors of a corporation who vote for or assent to the declaration of 
any dividend or other distribution of the assets of a corporation to its share- 
holders contrary to the provisions of this chapter or contrary to any lawful re- 
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strictions contained in the charter, shall be jointly and severally liable to the 
corporation for the amount of such dividend which is paid or the value of such 
assets which are distributed in excess of the amount which could have been 
lawfully paid or distributed. 

(c) Directors of a corporation who vote for or assent to the purchase or re- 
demption of its own shares contrary to the provisions of this chapter shall be 
jointly and severally liable to the corporation for the amount of consideration 
paid for such shares which is in excess of the maximum amount which could 
have been lawfully paid. 

(d) The liability of directors for violation of subsections (b) and (c) of this 
section shall not exceed the debts, obligations and liabilities existing at the time 
of the violation which are not thereafter paid and discharged, plus any loss sus- 
tained from the violation by holders of shares outstanding at the time of the 
violation other than the shares receiving the payment in question. 

(e) The directors of a corporation who vote for or assent to any distribution 
of assets of a corporation to its shareholders during the liquidation of the cor- 
poration without the payment and discharge of, or making adequate provision 
for, all known or reasonably ascertainable debts, obligations, and liabilities of 
the corporation shall be jointly and severally liable to the corporation for the 
value of such assets which are distributed, to the extent that such debts, obli- 
gations and liabilities of the corporation are not thereafter paid and discharged. 


(f{) The directors of a corporation who vote for or assent to the making of 
any loan or guaranty or other form of security in violation of G. S. 55-22 shall 
be jointly and severally liable to the corporation for the repayment or return of 
the money or value loaned, with interest thereon at the rate of six per cent 
(6%) a year until paid, or for any liability of the corporation upon the guaranty. 

(g) If a corporation shall commence business before it has received the mini- 
mum amount of consideration for the issuance of shares, as stated in the articles 
of incorporation, the directors who assent thereto shall be jointly and severally 
liable to the corporation for such part of said minimum as shall not have been 
received before commencing business, but such liability shall be terminated when 
the corporation has actually received the said minimum consideration. 

(h) A director of a corporation who is present at a meeting of its board of 
directors at which action on any corporate matter is taken shall be presumed to 
have assented to the action taken unless his contrary vote is recorded or his 
dissent is otherwise entered in the minutes of the meeting or unless he shall file 
his written dissent to such action with the person acting as the secretary of the 
meeting before the adjournment thereof or shall forward such dissent by regis- 
tered mail to the secretary of the corporation immediately after the adjourn- 
ment of the meeting. Such right to dissent shall not apply to a director who 
voted in favor of such action. If action taken by an executive committee is not 
thereafter formally considered by the board, a director may dissent from such 
action by filing his written objection with the secretary of the corporation with 
reasonable promptness after learning of such action. 

(i) A director shall not be liable under subsections (b), (c) or (&)- 08 this 
section if he relied and acted in good faith and reasonably upon financial state- 
ments of the corporation represented to him to be correct and to be based upon 
generally accepted principles of sound accounting practice by the president or 
the officer of such corporation having charge of its books of account, or certified 
by an independent public accountant or by a certified public accountant or firm 
of such accountants to fairly reflect the financial condition of such corporation. 

(j) Any director who is held liable upon and pays a claim asserted against 
him under or pursuant to this section for the payment of a dividend or other 
distribution of assets of a corporation shall be entitled to reimbursement or 
exoneration from the shareholders who accepted or received any such dividend 
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or assets, knowing such dividend or distribution to have been made in violation 
of this section, in proportion to the amounts received. 

(k) Any director against whom a claim shall be asserted under or pursuant 
to this section shall be entitled to contribution from the other directors who 
voted for or assented to the action upon which the claim is asserted and in any 
action against him shall, on motion, be entitled to have such directors made 
parties defendant. 

(1) Except where the properties of a corporation are being administered in 
liquidation, or under court supervision for the benefit of creditors, or in the 
event that the official administering such properties refuses to bring an action 
for violation of this section, any creditor damaged by a violation of this section 
may in one action obtain judgment against the corporation and enforce the lia- 
bility of one or more of the directors to the corporation imposed by this section 
to the extent necessary to satisfy his claim, or he may in a separate action obtain 
such judgment and then enforce such liability. 

(m) No action shall be brought against the directors for liability under this 
section after three years from the time when the cause of action was discovered 
or ought to have been discovered. (Code, s. 681; 1901, c. 2, ss. 33, 52; Rev., s. 
1192:)C.. Sis) 1179-91927, c..121 ; 1933, cx 354 .S8ls 1G. Sasi b. ihe me 
1321578: 1B 1959 Semel 3tOmsa.)).)) 


Editor’s Note. — The 1959 amendment 
substituted “this” for “the” in line two of 
subsection (c). 

The paragraphs in the note below ap- 
peared under former § 55-116, which was 
the counterpart of this section in the law 
in effect prior to July 1, 1957. 

Liability of Director—A director of a 
corporation who has not brought himself 
within the provisions of the statute ex- 
onerating him from liability for the pay- 
ment of dividends to the stockholders 
when the profits of the business did not 
justify it, or its debts exceeded two-thirds 
of its assets, etc., is liable, in the action 
of the trustee in bankruptcy of such cor- 
poration, for the amount of such debts, 


not exceeding the amount of the dividends 
unlawfully declared. Claypoole v. Mc- 
Intosh, 182 N. C. 109, 108 S. E. 433 
(1921). 

Where Charter Exempts Stockholder 
from Liability—A charter provision, that 
“no stockholder of the corporation shall 
be individually liable for debt, liability, 
contract, tort, omission, or engagement of 
the corporation or any other stockholder 
therein,” does not interfere with the just 
and equitable principle embodied in the 
statute holding stockholders who are di- 
rectors liable for a joint tort or misfea- 
sance committed by them to the prejudice 
of creditors. McIver v. Young Hdw. Co., 
144 N. C. 478, 57 S. E. 169 (1907). 


and the proper court costs and charges, 


§ 55-33. Jurisdiction over and service on nonresident director.— 
(a) Every nonresident of this State who shall become a director of a domestic 
corporation shall by becoming such director be subjected to the jurisdiction of 
the courts of this State in all actions or proceedings brought therein by, or 
on behalf of, or against said corporation in which said director is a necessary 
or proper party, or in any action or proceeding by shareholders or creditors 
against said director for violation of his duty as director. Every nonresident 
who is a director of a domestic corporation when this chapter becomes effective 
shall be likewise so subject to the jurisdiction of the courts of this State unless 
he shall within sixty days of the effective date of this chapter resign his office 
and file in the office of the Secretary of State a notice of such resignation. 

(b) Every nonresident by serving as a director of a domestic corporation at 
any time after sixty days from the effective date of this chapter shall be sub- 
ject to the jurisdiction of the courts of this State in any action or proceeding for 
violation of his duty while in office. 

(c) Every resident of this State who shall become a director of a domestic 
corporation and thereafter removes his residence from this State shall be subject 
to the jurisdiction of the courts of this State in all actions or proceedings 
brought therein by, or on behalf of, or against said corporation in which said 
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director is a necessary or proper party, or in any action or proceeding by share- 
holders or creditors against said director for violation of his duty as a director. 


(d) In all actions or proceedings wherein a director or former director is 
made a party, and cannot with due diligence be found within the State, service 
of process, notice or demand on said director or former director shall be made 
by mailing or otherwise delivering duplicate copies thereof to the Secretary of 
State, who shall be deemed to have been constituted the process agent of such 
director or former director by the act of such director in becoming a director 
or continuing as director for the period provided in subsection (a) of this sec- 
tion. When such copies are to be delivered to the Secretary of State the pro- 
cedure to be followed shall be, as against such director or former director, sub- 
stantially the same as that set forth in G. S. 55-146 relating to service on foreign 
corporations by serving the Secretary of State, and service made pursuant to 
such procedure shall have the same legal force and validity as if the service had 
been made personally in this State. (1955, c. 1371, s. 1.) 


§ 55-34. Officers. — (a) The officers of a corporation shall consist of a 
president, one or more vice presidents as may be prescribed by the bylaws, a 
secretary, and a treasurer, each of whom shall be elected by the board of direc- 
tors or otherwise chosen and at such time and in such manner as may be pre- 
scribed by the bylaws. Such other officers and assistant officers and agents as 
may be deemed necessary may be elected or appointed by the board of directors 
or chosen in such other manner as may be prescribed by the bylaws. Any two or 
more offices may be held by the same person, but no officer may act in more than 
one capacity where action of two or more officers is required. 

(b) All officers and agents of the corporation, as between themselves and the 
corporation, shall have such authority and perform such duties in the manage- 
ment of the corporation as may be provided either specifically or generally in 
the bylaws, or as may be determined by action of the board of directors not in- 
consistent with the bylaws. 

(c) The president has authority to institute or defend legal proceedings when 
the directors are deadlocked. 

(d) Any officer or agent elected or appointed by the board of directors may 
be removed by the board of directors whenever in its judgment the best interests 
of the corporation will be served thereby, but such removal shall be without 
prejudice to the contract rights, if any, of the person so removed. (1901, c. 2, 
Bem lordy crevasses: 114901 150411513-Cr Sy s.01145: GS. 1s, 55-49 241955, c. 
foams P1959) cl3 16,8095) 

Editor’s Note.— The 1959 amendment 
inserted in line four of subsection (a) the 


law, is untenable. Phillips v. Interstate 
HandwCo nn 1760. AC.a 514% 97a Sat 41:7 


words “or otherwise chosen and.” It also 
struck out the words “except the offices 
of president and secretary” at the end of 
the subsection and substituted therefor the 
words “but no officer may act in more 
than one capacity where action of two or 
more officers is required.” 

The paragraphs in the note below ap- 
peared under former § 55-49, which was 
the counterpart of this section in the law 
in effect prior to July 1, 1957. 

Power of President.——The president of 
a corporation is not bound by any secret 
limitation upon the authority usually 
vested in the chief officer of a corpora- 
tion; hence a defense to a note, issued by 
the president of a corporation, that it was 
unauthorized because of an unwritten by- 
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(1918). 

The president of a corporation under 
former § 55-49 had implied power to sign 
a note, and secret limitations on his au- 
thority were not binding on the payee. 
White v. Johnson & Sons, 205 N. C. 773, 
172) or S70 8C1934). 

Implied Authority of Secretary.—The 
secretary of an incorporated garage and 
automobile repair company has the im- 
plied authority to settle claims made for 
damages upon the corporation, and one 
so dealing with him therein will not be 
bound by a secret limitation of his au- 
thority; and upon his own testimony that 
he was the proper one to be dealt with 
in this respect, the question of the cor- 
poration’s liability for his promise to pay 
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the claim is properly presented. Beck v. 
Wilkins-Ricks Co., 186 N. C. 210, 119 S. 
E. 235 (1923). 

Implied Authority of General Manager. 
—The general manager of one of a chain 
of stores has implied authority to em- 
ploy clerks by the year, and the corpora- 
tion is bound by such contract though 
there exists an undisclosed limitation of 
the agent’s authority to make contracts 
of employment for more than a month. 
Strickland v. Kress & Co., 183 N. C. 534, 
112 S320 (roRe)e 

Individual Liability of Officers.—Where 
officers of a corporation knowingly par- 
ticipate in a wrong which is actionable 
they are jointly and severally liable there- 
for. Cone v. United Fruit Growers’ Ass’n, 
171 OND 1 C530,, S83 eo meen ed 111016). 

Necessity for Contract for Compensa- 
tion. — An officer of a corporation, for 
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services in the course and scope of his of- 
ficial duties, can only recover when com- 
pensation therefor has been authorita- 
tively agreed upon in advance. It is not 
always required that a definite sum be 
fixed upon, but there must be a previous 
agreement for compensation existent or 
in some way expressed so as to bind the 
company. ‘There can be no recovery on 
a quantum meruit. Chiles v. United States, 
ete., Mig. Co. 167 N. C. 874) s6gmre 
812 (1914). See Caho v. Norfolk, etc., R. 
Co. 1479 Ne Cy 20) 607s.) Ey, 6408 G908)n 

Removal.—The officers of a corporation 
created for private purposes have no fran- 
chise in their offices, and are removable 
during the term for which they are ap- 
pointed, when found to be incompetent or 
faithless. Eliason v. Coleman, 86 N. C. 
236 (1882). 


§ 55-35. Duty of directors and officers to corporation.—Officers and 


directors shall be deemed to stand in a fiduciary relation to the corporation and 
to its shareholders and shall discharge the duties of their respective positions 
in good faith, and with that diligence and care which ordinarily prudent men 


would exercise under similar circumstances in like positions. 


Sou Lee) 


Officers Must Act in Good Faith—The 
officers of a company have no right to 
take advantage of their knowledge of its 
financial condition to secure a preference 
for themselves on all its property as to a 
pre-existing debt. Hill v. Lumber Co., 
113. N2 CM (en 25.0 B 107 (18938) ei lee= 


(1955, c. 1371, 


(1902); Holshouser v. Copper Co., 138 N. 
C, 248,.50 S. E. 650 (1905); Edwards v. 
Hill Supply ‘Co., 150 N: Co 171, 63 Serr. 
742 (1909). 

Officer Cannot Appropriate Corporate 
Business.—A corporate officer cannot for 
himself take business from the corpora- 


tric Light Co. v. Electric Light Co., 116 
Ne Gite ye2ie ore UO ty (1895) 2. Graham 
Vi -Carrag SO gNw Cmgoy na Ss unorO 


tion.” Brite’ vy... Penny, 157 N: Gatdoee7e 
5. BH. .964:.(1911)., 


§ 55-36. Execution of corporate instruments; authority and proof. 
—(a) Notwithstanding anything to the contrary in the bylaws or charter, any 
deed, mortgage, contract, note, evidence of indebtedness, proxy, or other instru- 
ment in writing, or any assignment or indorsement thereof, whether heretofore 
or hereafter executed, when signed in the ordinary course of business on behalf 
of a corporation by its president or a vice president and attested or counter- 
signed by its secretary or an assistant secretary, (or, in the case of a bank, at- 
tested or countersigned by its secretary, assistant secretary, cashier, or assistant 
cashier), not acting in dual capacity, shall with respect to the rights of innocent 
third parties, be as valid as if executed pursuant to authorization from the 
board of directors, unless the instrument reveals on its face a potential breach 
of fiduciary obligation. The foregoing shall not apply to parties who had actual 
knowledge of lack of authority or of a breach of fiduciary obligation or to the 
execution of corporate securities which are required, by a corporate regulations 
or resolutions formally adopted, to be signed or countersigned by a transfer 
agent or registrar who has agreed to act in that capacity. 

(b) Any instrument purporting to create a security interest in personal prop- 
erty of a corporation, is sufficiently executed on behalf of the corporation if 
heretofore or hereafter signed in his official capacity by the president, a vice 
president, the secretary, an assistant secretary, the treasurer, or an assistant 
treasurer, Any instrument so executed shall, with respect to the rights of in- 
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nocent holders, be as valid as if authorized by the board of directors and upon 
acknowledgment may be ordered to registration as provided by law. 


(c) Deeds, mortgages, contracts, notes, evidences of indebtedness and other 
instruments purporting to be executed, heretofore or hereafter, by a corpora- 
tion, foreign or domestic, and bearing a seal which purports to be the corporate 
seal, setting forth the name of the corporation engraved, lithographed, printed, 
stamped, impressed upon, or otherwise affixed to the instrument, are prima facie 
evidence that the seal is the duly adopted corporate seal of the corporation, that 
it has been affixed as such by a person duly authorized so to do, that such in- 
strument was duly executed and signed by persons who were officers or agents 
of the corporation acting by authority duly given by the board of directors, 
that any such instrument is the act of the corporation, and shall be admissible 
in evidence without further proof of execution. 


(d) The provisions of the foregoing subsections of this section shall apply to 
all instruments therein mentioned executed on behalf of foreign corporations 
when their authorization, admissibility in evidence or legal effect is challenged 
in any action or other proceeding in this State. 


(e) Nothing in this section shall be deemed to exclude the power of any cor- 
porate representatives to bind the corporation pursuant to express, implied or 
apparent authority, ratification, estoppel or otherwise. 


({) Nothing in this section shall relieve corporate officers from liability to the 
corporation or from any other liability that they may have incurred from any 
violation of their actual authority. 

(g) The Home Owners Loan Corporation or any corporation, the majority 
of whose stock is owned by the United States government, may convey lands 
or other property which is transferable by deed which is duly executed by either 
an officer, manager, or agent of said corporation, sealed with the common seal 
and has attached thereto a signed and attested resolution, under seal, of the 
board of directors of said corporation authorizing the said officer, manager or 
agent to execute, sign, seal, and attest deeds, conveyances or other instruments. 
This section shall be deemed to have been complied with if an attested resolu- 
tion is recorded separately in the office of the register of deeds in the county 
where the land lies, which said resolution shall be applicable to all deeds ex- 
ecuted subsequently thereto and pursuant to its authority. All deeds, con- 
veyances or other instruments which have been heretofore or shall be hereafter 
so executed shall, if otherwise sufficient, be valid and shall have the effect to 
pass the title to the real or personal property described therein. (1909, c. 335, 
eC ee eel l39: 104) c) 204> 19407 c) 1224, 3. 2G. S.,-ss. 55-42, 55-43; 
WS BC 395 c1: 1951) C66 341955, 06s 1371; sett) 


For cases decided under former statutes 
governing corporate conveyances, see 
Jaylor v. Heggie, 88 N. C. 244 (1880); 
Bason v. Mining Co., 90 N. C. 417 (1884); 
Traders National Bank v. Mfg. Co., 100 
Pier. 2845, 5 5.) . 81 (1888); Duke) v. 
Miackham, 105 N. C. 138, 10’ S. E. 1008 
(1890); Benbow v. Cook, 115 N. C. 324, 
20 S. E. 453 (1894); Clark v. Hodge, 116 
N. C. 761, 21 S. E. 562 (1895); Barcello. 


VLiapgoodw tis: Na Gr 712 24S, e184 
(1896); Caldwell v. Morganton Mfg. Co., 
121, N. C. 339, 28 S. E..475 (1897); Fisher 
Vren\\ cater, Catolimd Bank, 132) Ne. C. 
769, 44 S$. E. 601 (1903); Edwards v. 
Hillsscupplyaco., To0eNe(G. 171,763. 0, of. 
742 (1909); Withrell v. Murphy, 154 N. 
C. 82, 69 S. E. 748 (1910); Raleigh Bank- 
ing & Trust Co. v. Safety Transit Lines, 
1OSTIN-S CH675)163) Salts 1567'G930): 


§ 55-37. Books and records.—(a) Each corporation shall: 
(1) Keep correct and complete books and records of account, and 
(2) Keep minutes of the proceedings of its shareholders, its board of di- 
rectors, and executive committee, if any, 
(3) Keep in this State at its registered office or principal place of busi- 
ness or at the office of its transfer agent or registrar a record of its 
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shareholders, giving the names and addresses of all shareholders 
and the number and class of the shares held by each, and 

(4) Cause a true statement of its assets and liabilities as of the close of each 
fiscal year and of the results of its operations and of changes in 
surplus for such fiscal year, all in reasonable detail, including the 
statement required by G. S. 55-44 (b) when applicable, to be made 
and filed at its registered office or principal place of business in this 
State, within four months after the end of such fiscal year, and 
thereat kept available for a period of at least ten years for inspection 
on request by any shareholder of record, and shall mail or otherwise 
deliver a copy of the latest such statement to any shareholder upon 
his written request therefor. 


(b) Any shareholder may apply for a writ of mandamus to compel a corpora- 
tion and its officers and directors to comply with this section. (1901, c. 2, ss. 
38, 49; Rey., ss. 1180, 1181; C.\S),.s, 1170: G. -S.cs. 552-107-1955 scumn aaa 

.) 


Sal 


§ 55-38. Examination and production of books, records and infor- 
mation.—(a) For the purpose of this section, a qualified shareholder is a per- 
son, natural or corporate, who shall have been a shareholder of record in a cor- 
poration, domestic or foreign, for at least six months immediately preceding his 
demand or who shall be the holder of record of at least five per cent (5%) of 
its outstanding shares of any class, and the term shareholder includes a holder 
of a voting trust certificate to the extent of the shares represented by said cer- 
tificate. 

(b) A qualified shareholder, upon written demand stating the purpose there- 
of, shall have the right, in person, or by attorney, accountant or other agent, at 
any reasonable time or times, for any proper purpose, to examine at the place 
where they are kept and make extracts from, the books and records of account, 
minutes and record of shareholders of a domestic corporation or those of a for- 
eign corporation actually or customarily kept by it within this State. A qualified 
shareholder in a parent corporation shall have the aforesaid rights with respect 
to the books, records and minutes of a domestic subsidiary corporation or those 
of a foreign subsidiary corporation actually or customarily kept by it within this 
State. A shareholder’s rights under this subsection may be enforced by an action 
in the nature of mandamus. 

(c) Two or more shareholders whose aggregate holdings equal the percentage 
of holdings required of a qualified shareholder may join in exercising their 
rights. 

(d) Any officer or agent or corporation refusing to mail a statement as re- 
quired by G. §. 55-37 or refusing to allow a qualified shareholder to examine 
and make extracts from the aforesaid books and records of account, minutes 
and record of shareholders, for any proper purpose, shall be liable to such share- 
holder in a penalty of ten per cent (10%) of the value of the shares owned by 
such shareholder, but not to exceed five hundred dollars ($500.00), in addition 
to any other damages or remedy afforded him by law, but the court may de- 
crease the amount of such penalty on a finding of mitigating circumstances. It 
shall be a defense to any action for penalties under this section that the person 
suing therefor has at any time sold or offered for sale any list of shareholders 
of such corporation or any other corporation or has aided or abetted any person 
in procuring any list of shareholders for any such purpose, or has improperly 
used any information secured through any prior examination of the books 
and records of account, or minutes, or record of shareholders of such corpora- 
tion or any other corporation. 

(e) Any person, firm, or corporation who sells, offers for sale, or procures 
for the purpose of sale any list of shareholders of a corporation, or who uses 
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information obtained pursuant to the provisions of G. §. 55-38 for any purposes 
other than those incident to ownership of the shares as to which such informa- 
tion was obtained, shall be guilty of a misdemeanor and, upon conviction, shall 
be fined or imprisoned in the discretion of the court. 


(f{) Notwithstanding the foregoing provisions of this section, upon proof of 
proper purpose by a shareholder of a domestic or foreign corporation, irrespec- 
tive of the period of time during which such shareholder shall have been a share- 
holder of record and irrespective of the number of shares held by him: 


(1) The superior court of the county wherein a domestic corporation has 
its registered office or its principal office may compel the production, 
for examination by such a shareholder, of the books, documents and 
records of the corporation, whether or not the same are usually kept 
within or without the State, and 


(2) The superior court of the county wherein a foreign corporation keeps 
any books, documents and records may compel the production, for 
examination by such a shareholder, of those books, documents and 
records that are customarily kept in this State by that corporation, 
even though they may not be within the State at that time. 


(g) In any action or proceeding to which a domestic or foreign corporation 
is a party, any court of record in this State may, upon notice fixed by the court, 
and after hearing and proper cause shown, and upon such terms as prescribed 
by the court, order any or all of the pertinent books, documents and records of 
such corporation, or transcripts from or duly authenticated copies thereof, to 
be brought within this State, and kept therein at such place and for such time 
and for such purposes as may be designated in such order. 


(h) Any corporation refusing to comply with any final order made by a court 
pursuant to subsections (f{) and (g) of this section shall, if a domestic corpora- 
tion, be subject to involuntary dissolution under G. S. 55-122 and, if a foreign 
corporation, shall be subject to revocation of its certificate of authority; and the 
offending directors and officers of such domestic or foreign corporation shall be 
subject to be punished for contempt of court for disobedience of such order. 
oe sa Ao Reve svel 179. oe W172 se Gavoe 5. .55-109- 1955 c, 
BZ LSet 1,2) 


§ 55-39: Omitted. 
ARTICLE ©) 


Corporate Finance. 


§ 55-40. Authorized shares and restrictions thereon. — (a) A cor- 
poration shall have power to create and issue the number of shares fixed in its 
charter. Such shares may be divided into one or more classes, any or all of 
which may consist of shares with or without par value, with such designations, 
preferences, limitations, and relative rights, not inconsistent with the provisions 
of this chapter, as shall be fixed in the charter or, as permitted by G. S. 55-42, 
in resolutions adopted by the shareholders or directors. The charter or said 
resolutions may limit or deny the voting rights of the shares of any class to the 
extent not inconsistent with the provisions of this chapter. 

Without limiting the foregoing authority, a corporation may, in accordance 
with its charter or the aforesaid resolutions, issue shares of preferred or special 
classes : 


(1) Subject to the right of the corporation to redeem at its option any such 
shares at the price fixed for the redemption thereof. 
(2) Entitling the holders thereof to cumulative, noncumulative or partially 
cumulative dividends. 
(3) Having preference over any other class or classes of shares as to the 
payment of dividends. 
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(4) Having preference in the assets of the corporation over any other class 
or classes of shares upon the voluntary or involuntary liquidation of 
the corporation. 

(5) Convertible into shares of any class or into shares of any series of the 
same or any other class, except into a class of shares or into other 
securities having prior or superior rights and preferences as to divi- 
dends, income or distribution of assets upon liquidation. The pro- 
visions setting forth the rights of conversion may include any state- 
ment, not repugnant to law, for the protection of such rights against 
dilution or otherwise. 


(b) Unless the provisions of the charter or of resolutions fixing the char- 
acteristics of shares, whether heretofore or hereafter issued, clearly indicate 
otherwise: 

(1) If preferred shares cumulative as to dividends are entitled to prefer- 
ential payments on liquidation or dissolution, the amount of accrued 
dividends, as defined in this chapter, shall be included in the amount 
of said preferential payment. 

(2) Shares entitled to preferences in payments of dividends or on liquida- 
tion or dissolution are not entitled to participate in said payments 
beyond the amount of their stated preferences. 

(c) For the purpose of this and the following subsection, shares entitled to 
preferential dividends which are not fully cumulative are hereby designated as 
noncumulative preferred shares, and shares subordinate thereto as to dividends 
are hereby designated as junior shares. 


Notwithstanding any provision in the charter or in any resolution to the con- 
trary, noncumulative preferred shares of a class which has not been issued 
either wholly or in part until after this chapter becomes effective shall be en- 
titled to a dividend credit, as defined in this chapter, and until such dividend 
credit is fully discharged no dividend shall be paid to any junior shares. 

(d) Unless the provisions of the charter or of resolutions fixing the rights of 
shares clearly indicate otherwise: 


(1) Provisions relative to noncumulative preferred shares already out- 
standing when this chapter becomes effective shall be interpreted as 
having the legal effect set forth in subsection (c) of this section. 

(2) If noncumulative shares, whether issued before or after the enactment 
of this chapter, are entitled to preferential payments on liquidation 
or dissolution, the amount of any then existing dividend credit shall 
be added to the said preferential payment. 

(e) Except in cases falling within G. S. 55-52 (b) (5), no shares shall be 
hereafter authorized which purport to be redeemable at the election of the 
holder or which at the election of the holder purport to change his status to that 
of a creditor either at a designated time or upon a designated contingency. 
Nothing herein shall invalidate mandatory sinking fund requirements for the 
application of net earnings to the redemption of shares. This subsection shall 
not apply to building and loan associations or to land and loan associations. 
(1901, ¢,.2, s, 193°1903,8c) 660) ssi2, 33 Rev.js4 1159 Co x5, suS ste 
116, s: 1; 1923, c. 155.3@ 54 is5 1167 (a).351925. 6. 11S, ssia2,° Za nc re 
1939, c. 199; 1949, ¢..929; G.S.,.ss..59-61, 55-73; 1953, c. 822, ss. lyespee 
Caro vil ests) 


The preferred stock forms a part of the A preferred stockholder is not a credi- 


capital stock of the corporation, entitling 
the holders to all rights of the stock- 
holder subject to the terms and condi- 
tions on which their stock was issued. 
Kistler v. Caldwell Cotton Mills Co., 205 
N. C. 809, 172 S. E. 373 (1934). 
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tor of the corporation, and must be con- 


fined to his rights as a stockholder. 
Weaver Power Co. v. Elk Mountain 
Mill Co., 154 "N. °C. 76, 69) Saas 
(1910). 


Lien of Preferred Stockholders—Rights 


§ 55-40.1 Cu. 55. Business Corporation Act § 55-42 


of Creditors.——The priorities of preferred mortgage or deed of trust under the pro- 
stock are always subject to the rights of visions of its charter is ineffectual as to 
creditors. So an attempt of the corpora- the prior rights of creditors. Ellington 
tion to give the preferred stockholders a _ v. Supply Co., 196 N. C. 784, 147 S. E. 
lien upon its realty in the nature of a 307 (1929). 


§ 55-40.1. Power of directors to issue shares.—Unless the charter or 
the bylaws otherwise provide, the board of directors of a corporation shall have 
the power by resolution duly adopted to issue from time to time any part or all 
of the authorized but unissued shares or dispose of its treasury shares, and to 
determine the time when, the terms upon which, and the consideration for which 
the corporation shall issue or dispose of such shares. (1959, c. 1316, s. 10.) 


§ 55-41. Issuance of shares of preferred or special classes in series. 
—If so provided in the charter or in resolutions that are in accordance with 
G. S. 55-42, the shares of any preferred or special class may be divided into 
and issued in series. If the shares of any such class are to be issued in series, 
then each series shall be so designated as to distinguish the shares thereof from 
the shares of all other series and classes. Any or all of the series of any such 
class and the variations in the relative rights and preferences as between different 
series may be fixed and determined by the charter or by resolutions that are in 
accordance with G. S. 55-42, but all shares of the same class shall be identical ex- 
cept as to the following relative rights and preferences, as to which there may 
be variations between different series within a class: 


(1) The rate of dividend. 

(2) The price at and the terms and conditions on which shares may be re- 
deemed. 

(3) The amount payable upon shares in event of involuntary liquidation. 

(4) The amount payable upon shares in event of voluntary liquidation. 

(5) Sinking fund provisions for the redemption or purchase of shares. 

(6) The terms and conditions on which shares may be converted, if the 
shares of any series are issued with the privilege of conversion. 


(1955, c. 1371, s. 1.) 


§ 55-42. Determination by shareholders and directors of classifi- 
cation of shares.—(a) If the charter states that the shares are to be divided 
into classes but does not itself fix and does not expressly authorize the directors 
to fix the preferences, limitations and relative rights of the shares of each class, 
the same may, to the extent not fixed by the charter, be fixed by a resolution 
adopted at a shareholders’ meeting by the vote of a majority of the shares of 
each class outstanding, whether or not such shares are otherwise entitled to vote. 
Such classes of shares may also by such resolution be divided into series within 
a class of preferred or special shares. Whenever a class is divided into series 
and the charter does not fix between the series the variations permitted by this 
chapter and does not expressly authorize the directors to fix the same, the 
same may also be fixed by such resolution. 

(b) If the charter or a resolution adopted at a shareholders’ meeting by the 
vote prescribed by subsection (a) of this section expressly vests authority in 
the board of directors so to do, then, to the extent that the charter or share- 
holders’ resolution does not fix the preferences, limitations or relative rights of 
any classes into which the shares are therein stated to be divided or to the 
extent that the charter or shareholders’ resolution have not established series 
or have not fixed between series the variations permitted by this chapter, the 
board of directors shall have the authority to fix the same by resolution adopted 
by the board. 

(c) No provisions fixed by the shareholders or directors under this section 
purporting to confer upon any class of shares a priority with respect to divi- 
dends or distributions upon liquidation or dissolution over any then outstand- 
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ae ese of shares itself entitled to similar priority over other shares shall be 
vali 

(d) Nothing herein shall authorize resort to this section to effectuate any 
change in the "preferences, limitations and relative rights, though fixed as per- 
mitted in this section, of any shares after their issuance. 

(e) Prior to the issuance of any shares of a class or series of which the prefer- 
ences, limitations or relative rights have been fixed by the shareholders or di- 
rectors as permitted in this section, a statement of those preferences, limitations 
and relative rights, entitled Statement of Classification of Shares of (name or 
corporation), shall be executed by the corporation and filed in accordance with 
the provisions of G. S. 55-4, setting forth: 


(1) The name of the corporation. 

(2) The resolution or resolutions of the shareholders or board of directors 
relating to the fixing of the preferences, limitations and relative 
rights of the classes, or to the fixing of variations between series 
within a class. 

(3) As to any shareholders’ resolution, a statement showing the number of 
shares of each class outstanding, the number of such shares present 
or represented at the meeting which adopted the resolution and the 
number of shares of each class voted for and against the resolution. 

(4) The date of the adoption of the foregoing resolution or resolutions. 
(1901, c.. Z, s. 19:5 1903,'c. 660, ssiZ, 3¢) Revers. 159 Ce ee me oe 
1923, ¢:-155-71925,5c) 118) ss) 28a 19395 cn 100 3G Ss ome eae 
LOSS CRO 2eserle 1) Cael o/c mla) 


§ 55-43. Subscriptions for shares.—(a) A pre-incorporation subscrip- 
tion is a promise or contract to take shares in a corporation to be organized and 
to pay the agreed price thereof to the corporation or to others for its benefit. A 
post-incorporation subscription is a contract made with an existing corporation 
to purchase its shares, whether on original issue or as treasury shares, regard- 
less of whether the status of the purchaser as shareholder is created at the time 
of making the contract or later. 

(b) No pre-incorporation or post-incorporation subscription is valid unless 
in writing, signed and delivered by the subscriber. 

(c) A valid pre-incorporation subscription shall be irrevocable for six months, 
unless the terms of the subscription otherwise provide, or unless all of the sub- 
scribers consent to its revocation. At any time while a pre-incorporation sub- 
scription is irrevocable or remains unrevoked, it may be accepted by the cor- 
poration and, if otherwise conforming to law, shall thereupon become enforce- 
able. 

(d) The increase of stated capital effected by a subscription is determined by 
G. S. 55-47. 

(e) No pre- incorporation or post-incorporation subscription for shares shall 
contain provisions or be obtained upon oral or written representations that the 
payment of the shares subscribed is to be made out of subsequent earnings of 
the corporation or, except in a subscription by an employee, that the corporation 
(other than an investment company in cases within G. S. 55-52 (b) (5) ora 
building and loan association) will subsequently repurchase the shares, or that 
the subscribed shares are entitled to any advantage or preference over other 
shares of the same class or series. Any such provision or representation, or any 
oral condition purporting to qualify a written subscription, shall not be a defense 
against enforcement of the subscription or be grounds for rescission or for any 
other remedy against the corporation by the subscriber, but any promoter or 
agent of the corporation making or participating in making any such representa- 
tion shall be liable to any subscriber for any loss resulting from reliance there- 
on, and any officer or director of a corporation who accepts a subscription which 
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contains such provisions or which he knows was induced by such representa- 
tions shall be similarly liable. 

(f) Unless otherwise agreed in writing, it shall be no defense to the enforce- 
ment of a pre-incorporation subscription that no notice was given to the sub- 
scriber of his right to participate in selecting the first board of directors named 
in the charter, in adopting the first bylaws or in otherwise perfecting the or- 
ganization. 

(g) Unless otherwise provided in the subscription agreement, all subscrip- 
tions for shares shall be paid at such time, or in such installments and at such 
times, as shall be determined by the board of directors. Any call made by the 
board of directors, pursuant to such determination, for payment on subscriptions 
shall be uniform as to all shares of the same class or as to all shares of the same 
series, as the case may be. 

(h) Regardless of whether the status of the purchaser as holder of the number 
of shares called for by the subscription has been created upon making the con- 
tract of subscription, either party thereto is entitled, upon default by the other 
and upon tender of his own performance or circumstances excusing such tender, 
to receive payment of the subscription price or delivery of the share certificate, 
as the case may be; and the election of the aggrieved party to assert such right 
shall, despite any alternative remedy by way of damages, entitle the parties to 
the same remedies as if the purchaser were the holder of said shares. 

(i) In case of default in the payment of any balance, installment or call 
when such payment is due, the corporation may: 


(1) Bring action to collect any sum so due, without prejudice to any sub- 
sequent action to collect subsequent installments or calls. Until full 
payment is made the corporation shall have a lien on the subscribed 
shares, notwithstanding any judgment against the subscriber for the 
unpaid balance, and until sale of the shares pursuant to the judg- 
ment the lien is not lost by any preliminary or final execution upon 
said shares. 


(2) Bring action against the subscriber for damages for breach of the con- 
tract of subscription. If this remedy is pursued, title to any shares 
which may have passed to the subscriber under the subscription 
agreement reverts to the corporation upon entry of the judgment 
in favor of the corporation. 

(3) Rescind the subscription and keep as liquidated damages all prior pay- 
ments up to ten per cent (10%) of the subscription price and in 
such event the corporation shall remit to the subscriber forthwith 
any excess of such prior payments beyond said ten per cent (10%). 


(j) A subscription, whether unpaid or partly or fully paid, may be rescinded 
by the subscriber on the ground of fraud unless it is shown that any creditor or 
investor became such in actual reliance upon such subscription and would be 
prejudiced thereby, but this subsection shall not apply to representations of the 
kind designated in subsections (e) of this section. 

(k) The board of directors shall have authority, unless otherwise restricted 
by the charter or bylaws, to determine in good faith whether and upon what 
terms the obligation of any subscriber shall be released, settled or compromised. 
The release of a subscription which has been accepted by the corporation is the 
equivalent of a purchase by the corporation of the shares in question and is sub- 
ject to the restrictions and liabilities set forth in G. S. 55-32, 55-52 and 55-54 
relating to such a purchase. 

(1) No provision in any subscription shall, as against creditors, entitle the 
subscriber to the status of creditor with respect to any amount theretofore or 
thereafter paid under the terms of the subscription. (1901, c. 2, ss. 23, 24, 25; 
evemscm OFMLL AOL / 1 iC sess hl Gu GSS. 55-70 61955, ¢; 137108. 12) 
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§ 55-44. Conversion rights and option.—(a) Subject to any limita- 
tions or restrictions contained in this chapter or in the charter, a corporation 
may, by action of its board of directors: 

(1) In connection with the issuance of its bonds, debentures, notes or other 
obligations, grant to the holders thereof the right to convert them 
into shares, and 

(2) Either in connection with the issuance of shares or other securities or 
independently thereof, grant options to purchase any of its shares. 

(b) Every corporation shall include in its statement of assets and _ liabilities 
required by G. S. 55-37 a statement of the then current conversion ratio of any 
outstanding securities and a statement of the number of shares covered by any 
outstanding options and the price at which the options are exercisable. 

(c) The instrument evidencing the security entitled to said conversion rights 
shall set forth, in full or by summary, the provisions and conditions of such 
rights, or shall be a share certificate complying with provisions of G. S. 55-57. 

(d) A corporation may issue stock purchase warrants, subscription warrants, 
or other evidences of option rights, setting forth the terms, provisions and con- 
ditions thereof. 

(e) Option rights may be transferable or nontransferable or separable or in- 
separable from the shares, obligations or other securities of the corporation. 

(f) At the time of granting conversion or option rights the corporation shall 
reserve and continue to reserve sufficient authorized shares to meet the exercise 
thereof but the failure of the corporation to do so shall not impair the right to 
claim damages from the corporation. 

(g) The granting of rights to convert into shares which are subject to pre- 
emptive rights or of options to acquire such shares must be authorized by such 
action of the shareholders as would be required to release pre-emptive rights 
under the provisions of this chapter, and such authorization shall operate as 
such release. 

(h) Obligations or shares shall not be converted into shares having a greater 
aggregate par value than the face amount of the obligation so converted or than 
the par value of the shares so converted or than the stated capital represented by 
any no-par shares so converted, unless provision is made for the difference by 
a transfer from surplus to stated capital. (1955, c. 1371, s. 1; 1959, c. 1316, 
sh dis) 

Cross References.—See G. S. 55-40 (a) Editor’s Note. — The 1959 amendment 


(5). As to employee options, see G. S. rewrote subsection (g). 
55-45. 


§ 55-45. Sale of shares and options to employees.—(a) Unless other- 
wise provided in the charter, a corporation may provide for and carry out a 
plan for the sale of its unissued or treasury shares to its employees or to the em- 
ployees of its subsidiary corporations or to a trustee on their behalf. Such plan 
shall be adopted at a special or annual meeting by vote of a majority of the 
shares entitled to vote. Such plan may include provisions, among others, for: 
the kind and amount of consideration, payment in installments or at one time; 
aiding any such employees in paying for such shares by compensation for serv- 
ices, by loans, or otherwise; granting of options, which shall be nontransferable 
except by operation of law; the fixing of eligibility for participation in the plan; 
the class and price of shares to be sold under the plan; the number of shares 
which may be purchased, the method of payment therefor, the reservation of 
title until full payment; the effect of termination of employment; an option or 
obligation on the part of the corporation to repurchase the shares; and the time 
limits and termination of the plan. The term “employees” as used in this section 
includes officers in the full-time employment of the corporation, but nothing in 
this section is intended to permit financial aid to such officers in violation of 
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(b) Unless otherwise provided in the charter, an option to purchase shares 
otherwise than under a plan as provided in subsection (a) of this section may 
be granted by action of the board of directors to a person for the purpose of 
securing or retaining his services as employee, if the option is exercisable at a 
price not less than one hundred fifty per cent (150%) of the market price of the 
shares at the time the option is granted, or without limitation as to price if the 
action of the board is authorized by a special resolution adopted by vote of a 
majority of the shares entitled to vote, excluding any shares held by said em- 
ployee. 

(c) Notwithstanding the provisions of other subsections of this section, no 
corporation shall issue shares that are unlimited as to dividends, or, except in 
accordance with subsection (b) of this section, grant options for such shares, to 
any class of persons, whether such class be designated as employees or as 
managerial personnel, or by any other similar terms or combinations thereof, 
or otherwise, when it is planned that ten per cent (10%) or more of the shares 
then being issued or optioned are to go, directly or indirectly, to directors or to 
dominant shareholders, unless: 


(1) The shares are issued or the options are granted with the consent of 
the holders of two-thirds of the shares that are unlimited as to divi- 
dends, excluding the shares owned by said directors or dominant 
shareholders, or 

(2) The shares are issued after making a pre-emptive offer thereof to the 
holders of the shares of that class. 


(d) In any actions by, against, or in behalf of a corporation to challenge the 
validity of any stock option granted to any employee, the situs of the option is 
deemed to be at the registered office of the corporation, and such action may be 
brought as an action quasi in rem with service of process by publication or out- 
side the State as provided by law. Such action may also be brought as an action 
in personam. If two or more grantees of stock options are necessary or proper 
parties, they may be joined in accordance with the provisions of law applicable 
Pepelivegactionse LOSScrilo/ lyse tt) 1950 sc R13 16sis01 2.) 


Editor’s Note. — Note the pre-emptive 
right dispensation in G. §. 55-56 (c) (4). 
The 1959 amendment deleted from the 
second sentence of subsection (a) the 
words “but no option for such shares 
shall be granted and no contract of sale 


nor any sale of shares, except such sale as 
occurs in performance or exercise of a 
valid contract or option, shall be valid if 
made pursuant to such plan later than 
two years after its adoption by the share- 
holders.” 


§ 55-46. Consideration for shares.—(a) Shares of a corporation shall 
not be issued as fully or partly paid nor shall treasury shares be disposed of ex- 
cept for: 

(1) Money or property, tangible or intangible, actually received by the cor- 
poration, or 

(2) Labor or services actually rendered to the corporation or for its benefit 
in its organization or reorganization, or 

(3) Shares, securities or other obligations of the corporation actually sur- 
rendered, cancelled or reduced, or 

(4) Satisfaction of accrued dividends or dividend credits that have arisen 
with respect to preferred shares, or 

(5) Amounts transferred from surplus to stated capital. 


(b) Neither promissory notes nor other obligations of a subscriber or pur- 
chaser, including any endorsement or guaranty or any obligation of the corpo- 
ration, shall constitute payment or part payment to a corporation for its shares. 
An agreement of a person to perform future services as the consideration for 
shares shall not constitute such a person a shareholder prior to the performance 
of such services. 
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(c) Subject to the further restrictions set forth in this section and to the pro- 
visions of G. S. 55-53: 


(1) Shares having par value, other than treasury shares, shall not be issued 
for a consideration less than their par value, except that they may be 
issued as fully paid at such discount from their par value as does not 
exceed reasonable expense and compensation incurred in the sale or 
underwriting of such shares. 

(2) Shares without par value and treasury shares may be issued or disposed 
of for such consideration, expressed in dollars, as the board of di- 
rectors may determine. 


(d) That part of the surplus of a corporation which is transferred to stated 
capital upon the issuance of shares as a share dividend shall be deemed to be pro- 
tanto consideration for the issuance of such shares. 

(e) In the event of a conversion or exchange of shares with or without par 
value into or for the same or into or for a different number of shares with or 
without par value, whether of the same or a different class or classes, the consid- 
eration for the shares so issued in exchange or conversion shall be deemed to be: 

(1) The stated capital then represented by the shares so exchanged or con- 
verted irrespective of the actual value of such shares, and 

(2) That part of surplus, if any, transferred to stated capital upon the issu- 
ance of shares for the shares so exchanged or converted, and 

(3) Any additional consideration paid to the corporation upon the issuance 
of shares for the shares so exchanged or converted. 


(f) When shares are issued or disposed of by a corporation, in transactions 
other than those mentioned in subsection (e) of this section for any consideration 
other than money or satisfaction of dividend accruals or dividend credits, the 
board of directors shall state by resolution their determination of the fair value 
to the corporation of such consideration unless the amount of the consideration 
is determined by the provisions of this section. In the absence of fraud or bad 
faith, the judgment of the directors as to the value of the consideration received 
for shares shall be conclusive. When the consideration for the issuance of shares 
is the satisfaction of any liquidated indebtedness of the corporation or of any 
accrued dividends or dividend credits that have arisen with respect to preferred 
shares, the fair value of the consideration so received may be determined to be 
the face amount of the indebtedness or of the accrued dividends, or dividend 
credits so satisfied and no inference of fraud or bad faith arises from such deter- 
mination. 

(g) Shares issued or disposed of for the kind and amount of consideration 
prescribed by this section shall be deemed fully paid and nonassessable. (1901, 
ce; 2, ss. 19, 53, 54; 1903, c. 660, ss. 2,3. Rev., ssw1159, 1160; 116 leaG@=s eee 
1157, 1158; G. S., ss. 55-62, -55-63;°1955, ¢.1371) 541551957. c. 1030 aes 
1316, ss. 13, 14.) 


Editor’s Note. — The 1957 amendment § 55-62 was passed in order that stock 


changed the preliminary paragraph of sub- 
section (a) which formerly read: “Shares 
of a corporation, including treasury shares, 
shall not be issued or disposed of by it for 
any kind of consideration except”. 

The 1959 amendment deleted “In” for- 
merly constituting the first word of sub- 
division (4) of subsection (a). It also re- 
wrote subsection (b). 

The paragraphs in the note below ap- 
peared under former 8§ 55-62 and 55-63, 
counterparts of this section in the law in 
effect prior to July 1, 1957. 

Purpose Is to Prevent Fraud.—Former 
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subscriptions should be protected in their 
integrity and not become a means of de- 
ceiving those who dealt with the corpo- 
ration. Goodman v. White, 174 N. C. 
399, 93 S. E. 906 (1917). 

Effect of Charter Provision—A_ provi- 
sion in the charter of an incorporated 
company that the capital stock “shall be 
issued as full-paid stock” does not permit 
shares of stock to be issued to stock- 
holders without payment for it by them 
in money, or its equivalent in property at 
an honest valuation. Clayton v. Ore Knob 
Co., 109 N. C. 385, 14 S. E. 36 (1891). 


§ 55-47 


Cash Payment Unnecessary.—It is not 
essential to a bona fide subscription to 
stock in a corporation that there be a 
present payment in cash by the subscriber, 
or that he be solvent; a subscription is 
considered bona fide whenever made by 
one who subscribes in good faith, with 
reasonable expectation and apparent pros- 
pect of being able to pay assessments on 
his stock as they may thereafter be called 
for. Boushall v. Myatt, 167 N. C. 328, 
83 S. E. 352 (1914). 

Conditional Subscription—A  subscrip- 
tion to stock of a corporation may be 
made on condition that there shall be no 
liability until the corporation has received 
actual subscriptions to its capital stock to 
a specified amount. Alexander v. North 
Carolina, etc., Trust Co. 155 N. C. 124, 
71 =S. E. 69 (1911). See Penniman v. 
Miexander,, 111 N; C. 427; 16 S! Bo 408 
(1892); Kelly v. Oliver, 113 N. C. 442, 18 
S. E. 698 (1893); Queen City Printing, 
etc., Co. v. McAden, 131 N. C. 178, 42 S. 
B. 575 (1902). 

Illegal Transaction, — A transaction 
whereby the defendant borrowed a certain 
sum and bought a half interest in a com- 
pany, and let the company that he was 
promoting take it over as soon as it was 
incorporated, and pay his note, and also 
issue to him stock as the consideration, 
was illegal. Goodman v. White, 174 N. 
Cy 399, 93 S. E. 906 (1917). 

Judgment of Directors Arbitrary.—The 
judgment of the board of directors, in fix- 
ing the value of property to be accepted 
in lieu of money, is arbitrary and of arti- 
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ficial weight, in the absence of fraud; 
and in a suit to recover on stock subscrip- 
tion, where there is no evidence of fraud, 
a judgment as of nonsuit is properly 
granted. Gover v. Malever, 187 N. C. 
O14, 1228 55 By 841 9(1924), 

Proceedings Where Property Over- 
valued. — Although a margin may be al- 
lowed for an honest difference of opinion 
as to value, a valuation grossly excessive, 
knowingly made while its acceptance may 
bind the corporation, is a fraud on 
creditors, and they may proceed against 
the stockholders who sell the property 
individually, as for an unpaid subscrip- 
tion. Hobgood y. Ehlen, 141 N. C. 344, 
53 8. E. 875 (1906); Goodman v. White 
174 N. C. 399, 93 S. E. 906 (GIT). 

Evidence of Fraud.— In an action by 
the receivers of an insolvent corporation 
to compel the payment of a subscription 
to stock issued for property acquired by 
the corporation for the conduct of the 
business, evidence tending to show a 
grossly excessive valuation of the prop- 
erty by the directors, knowingly made, is 
strong evidence of fraud, and may be con- 
clusive thereof. Whitlock vy. Alexander, 
160 N. C. 465, 76 S. E. 538 (1912). 

Burden of Proof.—The burden of prov- 
ing that the property was taken in pay- 
ment at its true value, and, further, that 
such value was approved by a board of 
directors acting independently in the in- 
terest of the corporation, is upon the per- 
son who alleges payment. Goodman v. 
White, 174 N. C. 399, 93 S. E. 906 (1917). 


§ 55-47. Determination of stated capital.—(a) As used in this section 
with respect to shares, the term “issued” refers to all shares that have been sub- 
scribed and whose subscribers have the status of shareholders, even though the 
shares have not been paid in full, and even though no certificate therefor has 
been issued, but does not include the reissue of treasury shares. 

(b) A corporation shall have a stated capital, which except as reduced in ac- 
cordance with this chapter, shall be an amount in dollars equal to the sum of: 

(1) The aggregate par value of all shares having par value which have been 


issued from time to time, and 


(2) The entire amount of the agreed consideration received or to be received 
by the corporation for all shares without par value which have been 
issued from time to time, except such portion thereof as the board of 
directors prior to or at the time of issuance of such shares designates 


as paid-in surplus, and 


(3) Such amounts, not included in subdivision (1) or (2) of this subsection 
as are transferred from surplus to stated capital upon declaration of 


a share dividend, and 


(4) Such amounts as are transferred from surplus to stated capital repre- 
sented by shares without par value by resolution of the board of di- 
rectors without declaration of a share dividend. 

(c) If par value shares are issued for a consideration in excess of their par 


2B N. C.—13 
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value, the excess shall be credited to paid-in surplus; if issued at a discount as 
permitted by G. §. 55-46 (c) the amount of the discount may be entered on the 
books as a debit and be separately shown in financial statements, in accordance 
with generally accepted principles of sound accounting practice or good business 
practice. 


(d) Whenever the status of shareholder is created by the acceptance of a pre- 
incorporation subscription or the making of a post-incorporation subscription con- 
tract, the corporation shall thereupon credit to its stated capital account such sum 
as would be so credited upon full payment for the shares in question, and any 
unpaid balance shall be debited to a separate account designated as balance on 
unpaid shares or otherwise appropriately designated. 


(e) The stated capital of a corporation may be increased from time to time 
upon declaration of a share dividend or by resolution of the board of directors 
directing that all or a part of the surplus be transferred to stated capital. The 
board of directors may direct that the amount of surplus transferred without 
declaration of a share dividend shall be allocated as stated capital in respect of 
any designated class of shares without par value. 


(f£) When any number of its shares with or without par value are changed, 
exchanged, converted, subdivided or consolidated for or into any number of 
shares, with or without par value, any shares thereby surrendered to the corpora- 
tion shall be deemed to be canceled even if no formal steps to that effect are 
taken, and, subject to any adjustment to be made if additional consideration is 
to be paid: 

(1) If the stated capital represented by the shares so canceled is the same as 
that of the shares issued therefor, the aggregate stated capital of the 
corporation is not changed; 

(2) If the stated capital represented by the canceled shares is greater than 
that represented by the shares issued therefor, no reduction of stated 
capital is legally effective unless proceedings are taken in accordance 
with this chapter to reduce the stated capital; 

(3) If the stated capital represented by the shares so canceled is less than 
that represented by the shares issued therefor, the stated capital of 
the corporation shall be deemed increased accordingly and adjustment 
of accounts appropriate thereto shall be made. 

(g) Notwithstanding any other provisions of this section, if shares are issued 
in cancellation or satisfaction of dividend accruals or of dividend credits that have 
arisen with respect to preferred shares, the board of directors shall determine the 
amount of stated capital to be represented by the shares so issued, which amount 
shall be not less than the par value, if any, of the shares so issued, and either: 


(1) The stated capital of the corporation may remain the same by debiting 
against the stated capital represented by any then outstanding shares 
without par value an amount equal to the stated capital represented 
by the shares so issued and no proceedings for the reduction of stated 
capital are thereby required, or 

(2) The stated capital of the corporation may be increased by a transfer 
from any surplus to stated capital of an amount equal to the stated 
capital represented by the shares being so issued, and if there is no 
surplus the aforesaid amount may be transferred to stated capital 
even though a deficit is thereby created or increased, or 

(3) The stated capital of the corporation may be reduced, in accordance with 
the provisions of G. S. 55-48, so as to create a surplus from which an 
amount can be transferred to stated capital with respect to the shares 
somissueds, ((1O5a 0cmlJ71 cms) 

As to “capital stock” of corporation un- 113 N. C. 173, 18 S. E. 107 (1893); Mer- 
der former law, see Hill v. Lumber Co., chants National Bank v. Newton Cotton 
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Mills, 115 N. C. 507, 20 S. E. 765 (1894); S. E. 823 (1914); Person v. Board, 184 
Gilmore v. Smathers, 167 N. C. 440, 88 N. C. 4997 116° S25 Bo 336 (1982); 


§ 55-48. Reduction of stated capital.—(a) Whenever, as a result of an 
amendment of the charter reducing the par value of outstanding shares or of a 
merger effected in accordance with the provisions of this chapter, the stated 
capital of the corporation is reduced, no further proceedings are necessary to con- 
summate a reduction of stated capital. 

(b) Subject to the provisions of subsection (d) of this section, the stated 
capital of a corporation may be reduced by a resolution of the shareholders deter- 
mining that the stated capital represented by the shares without par value, or any 
class of such shares, be reduced as stated in the said resolution. T he said resolu- 
tion shall be adopted by the shareholders by such vote and at such meeting and 
pursuant to such notice thereof, as would be required under G. S. 55-100 for 
an amendment of the charter if the shares being so reduced were shares having 
par value. 

(c) Subject to the provisions of subsection (d) of this section, the stated 
capital of a corporation may be reduced, pursuant to action taken by the board 
of directors to that effect, without assent of the shareholders: 

(1) By the cancellation of any shares purchased, redeemed or otherwise ac- 
quired by the corporation except shares acquired through exchange 
of shares or conversion of convertible shares, and thereby the stated 
capital of the corporation shall be reduced by the amount of stated 
capital represented by the shares so cancelled: or 

(2) By the exchange of shares or conversion of convertible shares for or 
into shares representing an amount of stated capital less than that 
represented by the shares surrendered upon such exchange or con- 
version, in which event the stated capital of the corporation shall be 
deemed reduced by the difference; or 

(3) By the release of shares subject to the limitations of G. S. 55-43 (ix), 
other than treasury shares, from subscription, in which event the 
stated capital of the corporation shall be deemed reduced by the 
amount of stated capital represented by the released shares. 

(d) To effectuate a reduction of stated capital pursuant to subsections (b) and 
(c) of his section there shall be executed and filed, in accordance with the provi- 
sions of G. S. 55-4, a certificate of reduction of capital, which shall set forth: 

(1) The name of the corporation. 

(2) A statement that the purpose of the certificate is to consummate a reduc- 
tion of stated capital and a statement of the manner in which such 
reduction is being effected. , 

(3) The number of issued shares, itemized by classes and series, if any, and 
the amount of stated capital represented thereby, before the reduction. 

(4) The number of issued shares, itemized by classes and series, if any, and 
the amount of stated capital represented thereby, after the reduction. 

(5) The total amount by which the stated capital is being reduced by virtue 
of this certificate. 

(6) Either a statement that no action by the shareholders is necessary to 
effect the foregoing reduction or a statement showing the number of 
shares outstanding, the number of shares entitled to vote on the re- 
duction, and the number of shares voted for and against the reduction. 

(e) If it is desired to take concurrent action to amend the charter and also 
to effect the reduction of stated capital, whether effected through such an amend- 
ment as indicated in subsection (a) of this section or effected otherwise as indj- 
cated in subsections (b) and (c) of this section, the statement to be executed 
by the corporation and filed, in accordance with the provisions of G. S. 55-4, 
may be designated as articles of amendment and certificate of reduction of stated 
capital. 
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(f) Unless made in violation of contract, distributions made to shareholders 
after a reduction of stated capital and made as authorized in this chapter give 
rise to no cause of action in favor of creditors, regardless of whether their claims 
arose before or after the reduction. (1901, c. 2, s. 19; 1903, c. 660) ssa ZS; 
Revers all59. GoS., s.1156; 1923.5c 155: 1925. c Ais es 2) 2a O30 omnes 
Ger 655-6171953, ¢822,SolO55c) 13/ leas al oO cn OL Osc ee 

Editor’s Note. — The 1959 amendment C. 581, 12 S. E. 275 (1890); Weaver 
added at the beginning of subsection (f) Power Co. v. Elk Mountain Mill Co., 154 
the words “Unless made in violation of N. C. 76, 69 S. E. 747 (1910); Meisen- 
contract.” heimer v. Alexander, 162 N. C. 226, 78 

As to decrease of capital stock of cor- S. E. 161 (1913); Thompson v. Shepherd, 
poration under former law, see Heggie v. 203 N. C. 310, 165 S. E. 796 (1932). 
Peoples Building and Loan Ass’n, 107 N. 


§ 55-49. Surplus, net profits and valuation of assets.—(a) Surplus 
is the excess of a corporation’s net assets, as defined in this chapter, over its 
stated capital. Such surplus consists of earned surplus or capital surplus or both, 
and shall be so classified on the books. 

(b) Except where provisions of this chapter specifically require a different 
standard or impose additional limitations,.the assets of a corporation may, for 
the purpose of determining the lawfulness of dividends or of distributions or 
withdrawals of corporate assets to or for the shareholders, be carried on the 
books in accordance with generally accepted principles of sound accounting prac- 
tice applicable to the kind of business conducted by the corporation. 

(c) For the purpose of determining the lawfulness of dividends or of the pur- 
chase or redemption of shares, treasury shares shall not be counted as assets. 

(d) Earned surplus is the portion of the surplus of a corporation equal to 
the balance of its net profits, income, gains and losses, including gains and losses 
realized from the disposition or destruction of fixed assets (but not including 
unrealized appreciation in the value of any assets), from the date of incorpora- 
tion or from the latest date when a deficit was eliminated by an application of 
its capital surplus as permitted by subsection (1) of this section, after deducting 
subsequent distributions to shareholders and transfers to stated capital and to 
capital surplus to the extent that such distributions and transfers are made out 
of earned surplus, all computed in accordance with generally accepted principles 
of sound accounting practice applicable to the kind of business conducted by 
the corporation. 

(e) Capital surplus is the entire surplus of the corporation other than its 
earned surplus, and includes, without being limited to, paid-in surplus, surplus 
arising from reduction of stated capital and surplus arising from a revaluation 
of assets made in good faith upon ‘demonstrably adequate bases of revaluation. 
Capital surplus may be classified on a corporation’s books and statements accord- 
ing to its derivation. 

(f) A surplus arising from the sale of treasury shares at a price in excess of 
the cost of their acquisition or from the retirement of treasury shares acquired 
at a price less than the amount of capital reduction to be effected by their retire- 
ment is not earned surplus and shall be accounted for as capital surplus or as 
some classification thereof. 

(g) In computing earned surplus or net profits, deduction shall be made for 
such obsolescence, depletion, depreciation, losses, bad debts and other items as 
accords with generally accepted principles of sound accounting practice. 

(h) No transfer shall be made from earned surplus to capital surplus with- 
out the affirmative vote of a majority of the shares that are unlimited as to divi- 
dends, except as such transfer is incidental to a share dividend. 

(i) A corporation may, by resolution of its board of directors, apply any part 
or all of its capital surplus to the reduction or elimination of any deficit in the 
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earned surplus account but if there are outstanding shares entitled to preferential 
dividends, such action must be approved by the vote of a majority of such shares. 

(j) A corporation may, by resolution of its board of directors, create or add 
to a reserve or reserves out of its earned surplus or current net profits for any 
proper purpose set forth in the resolution, and may abolish or diminish any 
such reserve upon determination by the board of directors that such reserve 
is no longer necessary or that it is in excess of the amount required for the pur- 
pose for which it was created; but no such reserve shall, except in accordance 
with generally accepted principles of sound accounting practice applicable to the 
kind of business conducted by such corporation, diminish the amount of earned 
surplus or net profits available for dividends. 

(k) Whenever two or more corporations are consolidated or merged or when- 
ever a corporation purchases all of the assets of another corporation as a going 
concern and pays all or substantially all the purchase price by the issuance of 
shares of the purchasing corporation, or whenever a corporation is reorganized, 
the earned surplus appearing on the books of the constituent or merged or pur- 
chased corporation or corporations or on the books of a corporation prior to re- 
organization may, to the extent that it is not capitalized, be entered as earned 
surplus on the books of the resultant or purchasing or reorganized corporation. 

(1) Where a parent corporation acquires and owns a majority of the shares 
of a subsidiary corporation or where a group of parent corporations in pursuit 
of a common interest acquires and owns all or substantially all of the shares of 
a subsidiary corporation, a share dividend received by such a parent corporation 
or parent corporations out of surplus earned by the subsidiary after said acquisi- 
tion may be treated by the recipient parent corporation as earned income in an 
amount corresponding, pro rata, to the amount of earned surplus of the sub- 
sidiary which was capitalized by virtue of the share dividend. (1955, c. 1371, 
Seals) 


§ 55-50. Dividends in cash or property.—(a) Subject to the restric- 
_ tions provided in this section, the board of directors of a corporation may declare 
and pay dividends payable in cash or in property: 
(1) Out of the earned surplus of the corporation, or 
(2) Out of the amount of net profits earned during the current or preceding 
accounting period, each said period to be not less than six months or 
more than one year in duration, regardless of any impairment of 
stated capital, or 
(3) Out of the capital surplus of the corporation, but such dividends from 
this source may be paid only if the sources in subdivisions (1) and 
(2) of this subsection are unavailable and then only to shares entitled 
to preferential dividends and no capital surplus paid in by any class 
of stock may be used for the payment of dividends on any class junior 
thereto, or 
(4) In partial liquidation as permitted by subsection (e) of this section, A 
dividend paid from sources other than those indicated in subdivisions 
(1) and (2) of this subsection to shares not entitled to preferential 
dividends is a partial liquidation and is subject to the provisions of 
subsection (e) of this section. 

(b) Any provision inserted in any charter or bylaws or resolutions or agree- 
ment of the shareholders after this chapter becomes effective purporting to 
make unavailable the sources mentioned in subdivisions (1), (2) and (3) of sub- 
section (a) of this section for the payment of dividends to shares entitled to 
preferential dividends shall be null and void, but nothing herein shall invalidate 
any agreement between a corporation and its creditors restricting the payment of 
dividends. 

(c) No dividend payable in cash or in property may be declared or paid if 
upon the payment thereof: 
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(1) There is reasonable ground for believing that the corporation would be 
unable to meet its obligations as they become due in the ordinary 
course of business, or 

(2) The liabilities of the corporation would exceed the fair present value of 
its assets, or 

(3) The highest aggregate liquidation preferences of shares entitled to such 
preference over the shares receiving the dividend would exceed the 
corporation’s net assets. 

(d) For the purpose of paying a dividend out of earned surplus or net profits 
as permitted by subsection (a) of this section, a corporation engaged in the busi- 
ness of exploiting natural resources may compute its earned surplus or net profits 
without deduction for the depletion of such resources. If a dividend is paid 
from a source so computed, the corporation shall make the disclosure required 
by subsection (g) of this section. 

(e) The board of directors of a corporation may distribute to its shareholders 
in partial liquidation, out of capital surplus (including a surplus created by re- 
duction of stated capital), a portion of its assets, subject to the following provi- 
sions: 

(1) Except in a case within subdivision (2) of this subsection, the distribu- 
tion shall be made only upon a determination by the board of direc- 
tors that the assets of the corporation are in excess of the needs of its 
business, and upon authorization by a resolution adopted by the hold- 
ers of a majority of the shares of each class, whether or not otherwise 
entitled to vote, and the distribution shall be made pro rata to the 
class or classes of shareholders as specified in the said resolution. 
Such distribution is not deemed to be a liquidation within the liqui- 
dation preferences to which any class of shares may be entitled, unless 
the charter otherwise provides. 

(2) If the corporation is organized for the purpose of liquidating specific 
assets (otherwise than by the exploitation of natural resources) and 
is solely engaged in that activity, the distribution may be made as 
specifically provided in the charter with respect to such a distribution, 
without the vote of shareholders and without regard to the provisions 
of subsection (g) of this section. 


(3) In addition to all other restrictions upon the payment of dividends im- 
posed by this section, no distribution permitted by this subsection 
shall be made if thereupon the present fair value of the assets of the 
corporation is less than twice the amount of its liabilities. 

(f) Partly paid shares are entitled to participate in dividends on the basis of 
the percentage of the consideration actually received by the corporation thereon, 
unless otherwise provided in the charter or subscription agreement. 

(g) Concurrently with the payment of a dividend the corporation shall dis- 
close to the shareholders receiving the same the source from which the dividend 
is paid if it is paid: 

(1) Otherwise than out of earned surplus, or 

(2) Out of earned surplus arising from the elimination, within one year prior 
to the dividend payment, of a deficit in the earned surplus account as 
permitted by G. S. 55-49 (i), or 

(3) Out of earned surplus or net profits computed without deduction for de- 
pletion of natural resources. 

(h) The provisions of the foregoing subsections shall not apply to banks and 
insurance companies. 

(1) As used in this subsection, net profits mean such net profits as can law- 
fully be paid in dividends to a particular class of shares after making allowance 
for the prior claims of shares, if any, entitled to preference in the payment of 
dividends, but in the determination of such profits the provisions of subsection 
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(d) of this section shall not apply. If during its immediately preceding fiscal 
period a corporation has paid to any class of shares dividends in cash or property 
amounting to less than one-third of the net profits of said period allocable to that 
class, the holder or holders of twenty per cent (20%) or more of the shares of 
that class may, within four months after the close of said period, make written 
demand upon the corporation for the payment of additional dividends for that 
period. After a corporation has received such a demand, the directors shall, 
during the then current fiscal period or within three months after the close there- 
of, cause dividends in cash or property to be paid to the shareholders of that 
class in an amount equal to the difference between the dividends paid in said 
preceding fiscal period to shareholders of that class and one-third of the net 
profits of said period allocable to that class, or in such lesser amount as may be 
demanded. A corporation shall not, however, be required to pay dividends pur- 
suant to such demand insofar as such payment would exceed fifty per cent (50%) 
of the net profits of the current fiscal period in which such demand is made or 
insofar as the net profits are being retained to eliminate a deficit. Upon receipt 
of such a demand a corporation may elect to treat any dividend previously paid 
in the current fiscal period as having been paid in the preceding fiscal period, in 
which event the corporation shall so notify all shareholders. If a dividend is 
paid in satisfaction of a demand made in accordance with this subsection it shall 
be deemed to have been paid in the period for which it was demanded, and all 
shareholders shall be so informed concurrently with such payment. 

(j) Nothing in this section shall impair any rights which a shareholder may 
have on general principles of equity to compel the payment of dividends, but, 
except for actions started before this chapter becomes effective, all rights pre- 
viously conferred by statute upon shareholders to force a corporation to pay 
dividends are hereby abrogated. 

(k) Any action by a shareholder to compel the payment of dividends may be 
brought against the directors, or against the corporation with or without joining 
the directors as parties. The shareholder bringing such action shall be entitled, 
“in the event that the court orders the payment of a dividend, to recover from 
the corporation all reasonable expenses, including attorney’s fees, incurred in 
maintaining such action. If a court orders the payment of a dividend, the amount 
ordered to be paid shall be a debt of the corporation. (Code, s. 681; 1901, c. 
Pooley, cog lll, 11925 °C. Susan 1178 P1179 1927 .c. 121 * 1933. c. 
Pee ns SS, 00-11), 00-1 LO, 1055, C.a1o71, Ss) 1:1959,.c, 1316, s. 167) 


Editor’s Note. — The 1959 amendment 
deleted the words “but such a distribution 
shall respect the preferential right to div- 
idends to which any class of shares may 
be entitled” formerly appearing at the 
end of (e) ‘(1). 

For cases decided under former statute, 
which required the directors of a corpora- 
tion to pay the whole of its accumulated 
profits in dividends, subject only to the 
limitation that neither the corporation’s 
capital stock nor its working capital should 
be impaired, see Attorney General v. 
mtate Bank, 21 N. C. 545 (1837); Bur- 
roughs v. North Carolina R. Co., 67 N. 
C. 376 (1872); Trustees v. North Carolina 
ie Co., 76 N.C. 103 (1877); Whitlock. v. 
Alexander, 160 N. C. 465, 76 S. E. 538 
(1912); Winstead v. Hearne Bros. & Co., 
BweeN. C. 606, 92 S. EH. 613. (1917); Can- 
hon v. Wiscassett Mills Co. 195 N. C. 
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119, 141 S. E. 344 (1928); Amick v. Co- 
Ble, 2220.N.. C.454, '23.°S.) Be (2d). 864 
(1943); Southern Mills v. Armstrong, 223 
INDE CH4955°27 (S) Bd) e848 A LL. 
R. 1248 (1943); Steele v. Locke Cotton 
Mills Co., 231 N. C. 636, 58 S. E. (2d) 620 
(1950); Nebel v. Nebel, 241 N. C. 491, 85 
Sy). (2d). 876 (1955). 

For cases decided under former stat- 
ute providing that dividends should be 
paid only from surplus or net profits 
arising from the corporation’s business, 
see Seminole Phosphate Co. v. Johnson, 
188 N. C. 419, 124 S. E. 859 (1924); Can- 
non /v.*Wiscassett Mills .Co., 195. Ns C. 
119, 141 S. E. 344 (1928). 

As to suits in equity to compel declara- 
tion and payment of dividends, see Gaines 
vy; Lone Mig? Co., 234 N. C331,.67S..B. 
(2d) 355 (1951). 
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§ 55-51, Share dividends.—(a) Subject to the restrictions provided in 
this section, the board of directors of a corporation may declare and pay dividends 
in its own authorized but unissued shares out of any surplus of the corporation 
upon the following conditions: 

(1) Ifa dividend is payable in its own shares having a par value, such shares 
shall be issued at not less than the par value thereof and there shall 
be transferred to stated capital at the time such dividend is paid an 
amount of surplus equal to the aggregate par value of the shares to be 
issued as a dividend. If such shares are issued at more than the par 
value thereof, an amount of surplus equal to the excess over the 
aggregate par value of the shares shall be credited to a capital surplus 
account in accordance with generally accepted principles of sound ac- 
counting practice applicable to the kind of business conducted by the 
corporation. 

(2) If a dividend is payable in its own shares without par value, such shares 
shall be issued at a value to be ascertained and stated by the board of 
directors by resolution adopted at the time such dividend is declared, 
and there shall be transferred to stated capital at the time such divi- 
dend is paid an amount of surplus equal to the aggregate value so 
ascertained and stated in respect of such shares; and the amount per 
share so transferred to stated capital shall be disclosed to the share- 
holders receiving such dividend concurrently with the payment thereof. 

(b) No dividend payable in shares of any class shall be paid to the holders 
of shares of any other class nor shall any share dividend be paid to holders of 
shares entitled to preferential dividends nor shall any share dividend be paid 
which would change the voting position of different classes of shares with respect 
to voting for directors, unless: 

(1) The share dividend is paid to holders of shares entitled to preferential 
payment of dividends which by the charter are required or permitted 
to be paid in a specified number of shares, whether of that same class 
or of another designated class, or 

(2) The share dividend is specifically authorized by the vote of a majority 
of shares of each class that might be adversely affected by such a share 
dividend. Such vote may, if so stated in the resolution of the share- 
holders, be effective authorization to the directors for one year there- 
after for the declaration and payment of such a share dividend if the 
amount of said dividend is specifically fixed or limited for the shares 
which are to receive it as stated. 

(c) Disclosure similar to that required by G. S. 55-50 (g) shall be made if 
a share dividend is paid from a source which in the case of cash dividends would 
require disclosure under G. S. 55-50 (g). 

(d) A corporation making a distribution of treasury shares among its share- 
holders shall, concurrently with delivery of the corresponding certificate or script, 
designate the transaction as a distribution of treasury shares and shall not rep- 
resent it to be a share dividend. 

(e) A split-up or division of the issued shares of any class into a greater num- 
ber of shares of the same class without increasing the stated capital of the corpo- 
ration shall not be construed to be a share dividend within the meaning of this 
section.) § (1955, c. 13717 sa1-31959.5cu1316.issnlZeis 

Editor’s Note. — The 1959 amendment As to stock dividends under former 
changed subsection (a) by adding the sec- law, see Whitlock v. Alexander, 160 N. 
ond sentence to subdivision (1), and by C. 465, 76 S. E. 538 (1912). 
substituting “a” for “fair” in line two of 
subdivision (2). 


§ 55-52. Acquisition by a corporation of its own shares.—(a) A 
corporation may acquire its own shares by gift, bequest, merger, consolidation, 
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distribution of the assets of another corporation, exchange of its shares or as 
permitted in this section by purchase or redemption. 

(b) Subject to the provisions of subsection (e) of this section, a corporation 
may, by action of its board of directors, purchase and pay for its shares, or re- 
deem such shares if redeemable, regardless of any impairment of stated capital, 
in the following cases: 


(1) To collect, settle, compromise or release in good faith a debt of or claim 
against any shareholder or subscriber of its shares; 

(2) To eliminate fractional shares or to avoid their issuance ; 

(3) To satisfy claims of dissenting shareholders entitled to payment for their 
shares under the provisions of G. S. 55-113: 

(4) To perform its agreement with an employee who has purchased from the 
corporation shares under an agreement relating to employment which 
obligates or entitles the corporation to repurchase them; 

(5) If the corporation is organized to engage in the business of investing in 
securities and is engaged in no other business, to perform its agree- 
ment to repurchase its shares, at prices substantially equivalent to 
their proportionate interests in the assets of the corporation ; 

(6) Subject also to the provisions of subsection (f) of this section, to acquire 
for retirement, at prices not exceeding their redemption price, its 
shares that are subject to redemption. 

(c) Subject to the provisions of subsections (e) and (f) of this section, a cor- 
poration may, by the action of its board of directors, purchase and pay for its 
shares, but only out of surplus and only in the following cases: 

(1) Pro rata from all its shareholders or all of a class of shareholders. 

(2) On an organized securities exchange, if the board of directors shall have 
obtained authorization so to purchase, within a period of one year 
preceding the purchase, by the vote of the holders of a majority of the 
shares of the class to be purchased, after full disclosure to them of the 
specific purpose of the proposed purchase. 

(3) From any shareholder of any class, if the board of directors shall have 
obtained authorization so to purchase, within a period of one year 
preceding the purchase, by a vote of a majority of the holders of the 
class of shares of the corporation which are entitled to vote, after full 
disclosure to the holders of the class of shares entitled to vote of the 
specific purpose of the proposed purchase, together with a statement 
of the class of shares proposed to be purchased. Authorization of the 
stockholders shall not be required for each specific purchase, provided 
the total number of shares purchased shall not exceed the maximum 
number of shares authorized in the authorization of the stockholders. 

(4) From any shareholder in the exercise of the corporation’s right to pur- 
chase the shares pursuant to restrictions upon the transfer thereof, 

(5) In connection with stabilizing operations authorized by the Securities 
and Exchange Commission or other regulatory authority. 

(d) A corporation may acquire shares issued by a parent corporation by gift, 
bequest, merger, consolidation, distribution of the assets of another corporation 
or otherwise, but not by purchase. 

(e) A corporation shall not purchase or redeem its shares if at the time of 
or as a result of such acquisition: 

(1) There is reasonable ground for believing that the corporation would be 
unable to meet its obligations as they become due in the ordinary 
course of business, or 

(2) The liabilities of the corporation would exceed the fair present value of 
its assets, or 

(3) The highest aggregate liquidation preference of the shares to remain 
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outstanding having prior or equal claims to the assets of the corpora- 
tion would exceed the net assets of the corporation, or 

(4) There exists any unpaid accrued dividends or dividend credits with re- 
spect to any shares entitled to preferential dividends ahead of the 
shares to be purchased, but the provisions of this subdivision (4) 
shall not apply to purchases made as permitted in subdivisions (1), 
(2), (3) or (4) of subsection (b) of this section. 

(f) A corporation shall not purchase its redeemable shares, otherwise than 
by redemption or as permitted in subdivisions (1) to (5) inclusive of subsection 
(b) of this section, at a time when there exists a default in the payment of ac- 
crued dividends or any dividend credit upon said shares, unless prior to such 
purchase notice in writing stating the intention so to purchase and the amount in- 
tended to be applied thereto is seasonably mailed to the holders of shares of the 
class to be purchased or unless adequate publicity of such intention and amounts 
is otherwise given within a time reasonably calculated to apprise the market of 
the proposed action. 

(g) Unless steps are taken to consummate a reduction of capital as provided 
in G. §. 55-48, the acquisition of treasury shares shall not be deemed to effect a 
reduction of stated capital, whether or not the said shares are purportedly kept 
as treasury shares or are purportedly retired or canceled by the corporation. 

(h) Redemption of shares by a corporation may be made either pro rata or 
by lot as provided in the charter or in resolutions adopted in conformity with 
G. S. 55-42, as the case may be, or, in the absence of such provision, pro rata 
or by lot as the board of directors may determine. 

(i) Treasury shares shall not carry voting or dividend rights. 

(j) This section shall apply also to corporations not formed under this chapter, 
subject to such further restrictions on the purchase or redemption of shares as 
may be contained in special statutory provisions applicable to such corporations. 


(1955 .e. 1371S. eben 1039 1s0ec el olote kos 


Editor’s Note. — The 1957 amendment 
changed subsection (c) by renumbering 
subdivision (4) as (5) and inserting pres- 
ent subdivision (4). 

The 1959 amendment rewrote subdivi- 
sion (3) of subsection (c). 

For article discussing this section, see 
34 N. C. Law Rev. 4382. 

Corporation May Purchase Its Own 
Stock.—Even prior to this section a cor- 


poration, unless restrained by some pro- 
vision of its organic law, could purchase 
its own stock from holders thereof, and 
the latter were entitled to all rights of 
other creditors of the corporation for the 
protection and enforcement of their de- 
mand for payment. Blalock v. Kerners- 
ville Mtoe: Co.,,110.N..C..99,, 14553 Reon 
(1892). 


ARTICLE 6. 
Shareholders. 


§ 55-53. Liability 


of shareholders 


arising from acquisition of 


shares.—(a) As used in this section, the term “watered shares” means shares 


which: 


(1) Were issued for money at less than their par value in contravention of 


Gie5.255-465(C) 805 


(2) Were issued, with or without par value, for a consideration other than 
money to a person who influenced the corporation to enter the said 
consideration on its books at an over-valuation, unless the value so 
entered is conclusive under the provisions of G. S. 55-46 (f); or 

(3) Were issued, with or without par value, for property to a person who 
held such property as constructive trustee for the corporation and who 
in transferring said property to the corporation received therefor a 
greater number of shares than his fiduciary duties permitted ; or 
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(4) Were issued, with or without par value, for an amount of consideration 
which, after giving full recognition to the freedom of business judg- 
ment exercised in good faith, substantially and unfairly diluted the 
holdings of other shareholders and were issued to a person who had 
knowledge that the directors of the corporation were thereby violat- 
ing their fiduciary duties to the corporation or to its shareholders. 
As used in this paragraph shareholders include, but are not limited 
to, those persons who purchase shares from the corporation or from 
its promoters in accordance with a plan already entertained by the 
promoters and who so purchase without adequate disclosure to them 
that their shares are diluted by the lesser amount of consideration re- 
ceived by the corporation for shares previously issued to promoters. 

(b) Every original holder of watered shares shall be subject to: 

(1) Liability to the corporation for the excess of the par value of said shares 
over the price paid for their issuance or, as the case may be, for the 
amount of over-valuation of the consideration entered upon its books, 
unless the valuation so entered is conclusive under the provisions of 
G. S. 55-46 (f), over and above the maximum valuation that could 
in good faith have been fixed therefor; but this liability exists 

a. Only if there is reasonable ground to believe that creditors or 
shareholders may have relied on such excess or over-valuation 
and 

b. Only to the extent necessary to pay the claims of such creditors 
or adjust the equities of such shareholders, or 

(2) Cancellation, in an action by the corporation, of such a number of shares 
as shall cure the dilution or breach of fiduciary duty which made the 
said shares watered shares; and if cancellation is impossible on the 
ground that such holder no longer retains the said number of shares, 
he shall be liable for such an amount in money as will fairly redress 
the injury to other shareholders occasioned by the said dilution or 
breach of fiduciary duty. 

(c) The remedies in subsection (b) of this section are cumulative, but any 
money recovery had thereunder shall be deemed to be additional consideration 
paid for the shares in question. 

(d) In any action by the corporation to enforce rights under subsection (b) 
of this section, the relief granted may include orders for the distribution of any 
recovery by the corporation to such creditors, shareholders, or former share- 
holders, as may have been damaged by the transaction upon which the action 
is based. 


(e) Except in the case of watered shares, shareholders shall be subject to no 
assessment or liability thereon other than that arising from the unpaid balance, 
if any, of the agreed consideration, even if all the shares are owned by one person. 


(f) Every original holder of watered shares or of shares not fully paid as 
agreed shall continue liable thereon to the corporation notwithstanding any 
transfer of such shares. A transferee of such shares shall not be liable thereon 
if he acquired them in good faith without knowledge or notice that they were 
watered shares or shares not fully paid as agreed or if he acquired them from 
a transferor similarly free from liability. The burden of proof that the trans- 
feree did not so acquire the shares shall be upon the adverse party. 

(g) No pledgees or other holder of shares as collateral security and no execu- 
tor, administrator, conservator, guardian, trustee, receiver or other fiduciary shall 
be personally liable as a holder of or subscriber for shares of a corporation ex- 
cept to the extent that the record of shares issued or subscribed in his name with- 
out indication of representative capacity may have induced reliance upon his per- 
sonal responsibility with respect to watered or unpaid shares, but the estate or 
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funds in the hands of such fiduciary shall be liable, as equity may require. Noth- 
ing herein shall relieve a fiduciary from liability for breach of trust. 

(h) Nothing in this section shall limit any liability that a shareholder may 
incur on general principles of law or equity arising from the creation or mainte- 
nance of an inadequately capitalized incorporated enterprise or other abuse of 
the privilege of achieving limited liability by incorporation. (1893, c. 471; 1901, 
CZ as. 22° tRev.,'s, 1162 Ge sees 160%) Gs Sis6e55-051 9501 Gen Oo nen 


Editor’s Note.—The paragraphs in the 
note below appeared under former § 55- 
65, which was the counterpart of subsec- 
tions (b) and (g) of this section. 

Stockholders of an insolvent corpora- 
tion are liable pro rata for their unpaid 
subscriptions to an amount necessary to 
liquidate the corporate debts. McIver v. 
Hardware Co, 144 INweC@ 4739 57 57) be 
169 (1907); Whitlock v. Alexander, 160 
N. C. 465, 76 S: £95388 1(1912)> Claypoole 
vy. MeIntoshy1s820NeCw109 610805... 433 
(1921). 

Unpaid Balances to Be Collected.—The 
capital stock, paid or unpaid, of a corpo- 
ration being a trust fund for the benefit 
of creditors, it is the duty of the courts, 
at the suit of creditors, to require unpaid 
subscriptions to be collected at least to 
the extent necessary to pay the unpaid 
debts of the corporation. Wilson Cotton 
Mills v. Randleman Cotton Mills, 115 N. 
C. 475, 20 S. E. 770 (1894). 

In case of insolvency any unpaid bal- 
ance may, by proper proceedings, be made 
available to the extent required for the 
settlement of outstanding claims. Whit- 
lock v. Alexander, 160 N. C. 465, 76 S. 
F538) (1912). 

Agreement for Release.—No agreement 
or arrangement between a _ corporation 
and its stockholders, whereby the latter 
are to be released from indebtedness on 
their subscriptions, will be valid or of 
any force as against creditors. Marshall 
Foundry Co. v. Killian, 99 N. C. 501, 6 S. 
FE. 680 (1888); Heggie v. Building and 
oan ess 107 aN. CG eoSl sions. femeg> 
(1890). See also, Gilmore v. Smathers, 
167 N. C. 440, 83 S. E. 823 (1914). 


Suspension of Corporate Enterprise.— 
The mere fact that a proposed corporate 
enterprise has been suspended affords a 
subscriber to the capital stock no excuse 
for not paying his subscription according 
to his agreement. Raleigh Impr. Co. v.- 
Andrews, 176 N: €. 280, 96) Simbeeipse 
(1918), decree affirmed, 178 N. C. 328, 100 
Soe SE eCO1 oy. 

Corporation Not Legally Organized.— 
Where a person has agreed to become a 
stockholder in a corporation and has en- 
joyed the benefits and privileges of mem- 
bership, he cannot, in a suit by the corpo- 
ration to recover his unpaid subscription, 
set up as a defense that the corporation 
was not legally organized. Navigation 
Co. v. Neal, 10 N. C. 520 (1825); Acad- 
emy v. Lindsey, 28 N. C. 476 (1846); R. 
R. v. Thompson, 52 N. C387 801860); 
Marshall Foundry Co. v. Killian, 99 N. 
C. 501, 6 S. E. 680 (1888); Wadesboro 
Cotton Mills Co. v. Burns, 114 N. C. 353, 
19 S. E. 238 (1894). 

Set-Offs.—In a receiver’s action to col- 
lect unpaid stock subscriptions, a sub- 
scriber cannot set off a debt due him by 
the corporation. Nor can he credit him- 
self with amounts he paid on another sub- 
scription. Vaughan-Robertson Drug Co. 
v. Grimes-Mills Drug Co., 173 N. C. 502, 
O27 6. t. S1Ou( 1917). 

Action by Corporation to Recover 
Amount Spent to Purchase Stock from 
Shareholders.—See Park Terrace, Inc. v. 
Burge, 249 N. C. 308, 106 S. E. (2d) 478 
(1959), discussing right of creditors to re- 
quire payment of purchase price under 
former § 55-65. 


§ 55-54. Liability of shareholders for receiving unlawful payments. 


—Any shareholder who receives any redemptive or purchase price upon the re- 
demption or purchase by a corporation of its shares or who receives any dividend 
or other withdrawal or distribution from the corporation, either at a time when 
the corporation is or thereby will be rendered unable to meet its obligations as 
they mature in the ordinary course of business, or when the shareholder has 
knowledge that such receipt diminishes assets of the corporation contrary to the 
provisions of this chapter, shall be liable to the corporation for the amount so 
received, including the amount of any obligation to the corporation thereby re- 
leased, but this liability is subject to the same limitation as to time and amount 
as is contained in subsections (d) and (m) of G. S. 55-32 with respect to the 
liability of directors. Any number of shareholders may be sued in the same ac- 
atbets AOR ee. BY Alyecy. 1k) 
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§ 55-55: Omitted. 


55-56. Pre-emptive rights.—(a) The charter may enlarge, limit or 
deny what would otherwise be the pre-emptive rights of shareholders. 

(b) Except as otherwise provided in the charter or in this section, the holders 
of shares of any class, except shares which are limited as to dividends and liquida- 
tion rights, shall have the right, in case of the proposed sale by the corporation 
for cash of additional shares of the same class as those held by them, to purchase 
the additional shares in proportion to their then respective holdings at a price 
substantially no less favorable than the price at which such shares are to be of- 
fered to others. Such holders shall have a similar right in case of the granting 
by the corporation of any option to purchase its shares of the class held by such 
holders or in case of a proposed sale by the corporation for cash of any securities 
convertible into or carrying an option to purchase shares of the class held by such 
holders. Such right exists irrespective of whether the shares to be sold by the 
corporation are shares authorized in the articles of incorporation as originally 
filed or are treasury shares or other shares. Nothing herein is meant to give 
a shareholder the pre-emptive right to buy shares at a price determined by their 
par value. 

(c) Unless otherwise stated in the charter, there shall be no pre-emptive rights 
with respect to: 

(1) Shares issued or to be issued to obtain all or a portion of the capital re- 
quired to initiate the enterprise, or 

(2) Shares issued or to be issued for considerations, other than money, 
deemed by the board of directors in good faith to be advantageous to 
the corporation’s business, or 

(3) Shares released from pre-emptive rights by vote of two-thirds of the 
shares entitled to such pre-emptive rights, or 

(4) Shares sold or agreed to be sold to employees or options for shares 
granted to employees as provided in G. S. 55-45, or 

(5) Shares issued or to be issued as a share dividend, or 

(6) Shares issued or to be issued to satisfy conversion rights or option 

rights theretofore granted by the corporation. 

(d) Holders of bonds, notes, debentures or other obligations convertible in- 
to shares and holders of shares convertible into shares of another class shall 
have no pre-emptive rights in shares into which they are convertible unless ex- 
pressly granted in the charter or in the contract with said holders. 

(e) The issuance of shares that are not subject to pre-emptive rights shall 
not impair any remedy which any shareholder may have for a breach of fiduciary 
duties on the part of the board of directors with respect thereto. The remedy 
may include the granting of such pre-emptive rights or the cancellation of such 
a number of shares or the compulsory issuance by the corporation of such a num- 
ber of shares, or the allowance of such amount of money damages as the court 
may order. 

(f) The issue or sale by a corporation of shares carrying voting rights does 
not of itself confer pre-emptive rights upon shareholders whose voting powers 
are relatively diminished thereby but the issue or sale of such shares for the 
purpose of creating in a group or combination of shareholders the power to elect 
a majority of the board of directors is a breach of fiduciary duty within subsec- 
mon (6): of this section, (1955, ¢.:1371;.s.1:) 


§ 55-57. Share certificates.—(a) No certificate shall be issued for any 
share until such share is fully paid. 

(b) Every shareholder of a corporation shall be entitled to a certificate or 
certificates for the fully paid shares owned by him. Each certificate shall be 
signed by the president or a vice president of the corporation and by its treasurer, 
assistant treasurer, secretary or an assistant secretary, or its cashier or an as- 
sistant cashier in case of a bank, and may be sealed with the seal of the corpora- 
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tion or a facsimile thereof. The signatures of any such officers upon a certificate 
may be facsimiles or may be engraved or printed or omitted if the certificate is 
countersigned by a transfer agent, or registered by a registrar, other than the 
corporation itself or an employee of the corporation. In case any officer who 
has signed or whose facsimile or other signature has been placed upon such cer- 
tificate shall have ceased to be such officer before such certificate is issued, it 
may be issued by the corporation with the same effect as if he were such officer 
at the date of its issue. 

(c) Every share certificate issued by a corporation which is authorized to 
issue shares for more than one class shall state upon the face or back thereof, in 
full or in the form of a summary, all of the designations, preferences, limitations, 
and relative rights, so far as the same have at that time been fixed and determined, 
of the shares of each class, and of the variations therein between any series of 
any class, authorized to be issued; and to the extent that the same shall not at 
that time have been fixed and determined, such share certificate shall state the 
authority of the shareholders or of the board of directors, as the case may be, 
to fix and determine the same. In lieu of such statement, however, the certif- 
icate may state upon the face or back thereof the designation of each class of 
shares having preferences or special rights in the payment of dividends, in vot- 
ing, upon liquidation or otherwise and such other information concerning such 
shares as may be desired and shall state that the corporation will upon request 
furnish any shareholder, without charge, information as to the number of such 
shares authorized and outstanding and a copy of the portions of the charter or 
resolutions containing the designations, preferences, limitations and _ relative 
rights of all shares and any series thereof. When so requested, the corporation 
shall promptly so furnish the said information and copy. 

(d) Each share certificate shall also state upon the face thereof: 

(1) That the corporation is organized under the laws of this State. 

(2) The name of the person to whom issued. 

(3) The number and class of shares, and the designation of the series, if 
any, which such certificate represents. 

(4) The par value of each share represented by such certificate, or a state- 
ment that the shares are without par value. 

(e) The board of directors may authorize the issuance of a new share certif- 
icate in place of a certificate claimed to have been lost or destroyed without re- 
quiring a bond if in the judgment of the directors the circumstances justify omis- 
sion of a bond, and they shall incur no liability for taking such action in good 
faith. (1885,.c. 265; 1901, 'c. 2, 's. 94; Reviiss/ 1165; 11665 Cy Seesn baa 
Cid 73541949, 1c. 8095 (Gi 83 Ss. 5526751955, "esi aaisle) 

Nature of Stock Certificate—A certifi- 
cate of stock is simply a written acknowl- 
edgement by a corporation of the interest 
of the holder in its property and fran- 
chises. It has no value except that de- 
rived from the company issuing it, and 


self, but constitutes only prima facie evi- 
dence of the ownership of that number of 
shares. Misenheimer v. Alexander, 162 
NepC 22647 er S. VR eb. (iste 
Certificate Unnecessary. — Issuance of 
stock certificates is unnecessary either to 


its legal status is in the nature of a chose 
in action. Person v. Board, 184 N. C. 499, 
W159, 2b. 306 (1922), 

Evidence of Ownership of Stock—A 
certificate for shares is not the stock it- 


the existence of the corporation or to 
confer title to the stockholder. Powell 
Bros. v. McMullan Lumber Co., 153 N. C. 
52,768 Sa ee 926 81970). 


§ 55-58. Issuance of fractional share certificates or script.—A cor- 
poration may, but shall not be obligated to, issue a certificate for a fractional 
share, and, by action of its board of directors, may sell said fractional share in 
any fair and equitable manner and pay cash equal to the value of said fractional 
share to the person entitled thereto. In lieu of issuing a certificate for a fractional 
share, a corporation may issue script in registered or bearer form which shall 
entitle the holder to receive a certificate for a full share upon the surrender of 
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such script aggregating a full share. A certificate for a fractional share shall, but 
script shall not unless otherwise provided therein, entitle the holder to exercise 
proportionate voting rights, to receive dividends thereon, and to participate in 
any of the assets of the corporation in the event of liquidation. The board of di- 
rectors may cause such script to be issued subject to the express condition 
therein that, if not exchanged for certificates representing full shares before a 
specified date, the shares for which such script is exchangeable may thereupon 
be sold by the corporation to others, in such fair manner as may be provided 
therein, or may promptly be purchased by the corporation at the book value as 
determined upon the aforesaid date, and in either event the proceeds thereof paid 
Peetnernolders Oi such script. (1955)'c. TS71v's. 1; 1959, -e. 1316; "8: 20.) 

Editor’s Note. — The 1959 amendment 
rewrote the former first sentence to ap- 
pear as the present first two sentences. 


§ 55-59. Recognition of acts of record owners of shares or other 
securities.—(a) Except where the registration of shares or other securities has 
been changed by the corporation without surrender of the appropriate instrument 
and assignment (but regardless of the lack of competency or capacity of the as- 
signor), a corporation may, subject to the further provisions of this section, treat 
as absolute owner of shares or other securities the person in whose name the 
shares or other securities stand of record on its books, just as if that person had 
full competency, capacity and authority to exercise all rights of ownership, ir- 
respective of 

(1) Any knowledge or notice to the contrary or 

(2) Any description indicating a representative, pledge or other fiduciary 
relation or any reference to any other instrument or to the rights of 
any other person appearing upon its records or upon the share certifi- 
cate or other security. 

(b) Notwithstanding the provisions of subsection (a) of this section, a cor- 
poration shall treat a person as if he were a holder of record of its shares or 
other securities if that person shall furnish to the corporation proof of his ap- 
pointment as: 

(1) An executor under the last will of a deceased holder of record of its 
shares or other securities; or 

(2) An administrator or collector of the estate of such holder; or 

(3) A guardian, committee, trustee or conservator of the estate of a ward, 
incompetent, or missing person who is a holder of record of its 
shares or other securities; or 

(4) A trustee in bankruptcy of such a holder; or 

(5) A statutory or judicial receiver or liquidator of the estate or affairs of 
such a holder. 

(c) When and as any fiduciary other than one described in subsection (b) 
of this section shall furnish proof satisfactory to the corporation of his authority 
to exercise any rights with respect to shares or other securities of the corpora- 
tion which do not stand of record in his name, the corporation may treat such 
fiduciary as entitled to exercise such rights. 

(d) When one or more fiduciaries shall claim to be entitled to the same rights 
with respect to the same shares or securities, the corporation may refuse to 
treat any of them as entitled to such rights unless and until proof, satisfactory 
to it, shall be furnished as to which of such fiduciaries is entitled to the rights in 
question. 

(e) A corporation may treat as absolute owner of shares or other securities 
the survivor or survivors of persons to whom the same have been or may be 
issued with the words “as joint tenants,” “as joint tenants with right of survivor- 
ship” or “as joint tenants with right of survivorship and not as tenants in com- 
mon” following their names, upon the death of one or more of such persons. 
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(f) A corporation shall incur no liability to any person by the exercise of 
any privilege to which it is entitled by this section, nor shall any of its rights 
be thereby impaired nor shall any of its acts or any corporate meeting be thereby 
invalidated. 

(g) The corporation shall not be obligated to inquire into the existence of, or 
see to the performance or observance of, any duty or obligation to a third person 
by a holder of record of any of its shares or other securities or by anyone who it 
treats, as permitted or required by this section, as the absolute owner thereof. 

(h) When in accordance with any of the provisions of this section the cor- 
poration shall have treated a minor as entitled to exercise any rights of owner- 
ship in its shares or other securities, no subsequent disaffrmance or avoidance 
shall be effective as against the corporation. 

(1) The rights, privileges and immunities afforded to the corporation in this 
section shall extend also to each transfer agent and to each registrar of its shares 
or other securities, to its voting inspectors and to all agents of the corporation 
concerned with the exercise of any rights by any of its shareholders or security 
holders. 

(j) Nothing herein shall enlarge or affect the competency, authority, rights 
or obligations of any holder of record with. respect to any other person than the 
corporation and its representatives described in the preceding subsection. 

(k) Nothing herein shall relieve a corporation from any liability which it 
otherwise would have for breach by it of a contract to which it is a party or for 
violation of lawful provisions in its charter or bylaws or for participating in bad 
faith with a fiduciary in breach of trust. 

(1) Nothing herein shall impair the duty of a corporation to abide by any 
valid judgment or decree or court order terminating or restricting the compe- 
tency, capacity, authority or rights of ownership of any holder of record of shares 
or other securities or of a fiduciary thereof if and after a certified copy of that 
judgment, decree or court order is filed with the corporation or if that judgment, 
decree or order is rendered in a proceeding to which the corporation is a party. 


(GISES ie. ISVAla ce ALE UREA ro) TORO) 


Cross Reference. — As to transfer of Editor’s Note. — The 1957 amendment 
securities by fiduciaries, see §§ 32-14 to added the exception clause at the begin- 
32-24. ning of subsection (a). 


§ 55-60. Closing of transfer books and fixing record date.—(a) For 
the purpose of determining shareholders entitled to notice of or to vote at any 
meeting of shareholders or any adjournment thereof, or entitled to receive pay- 
ment of any dividend, or in order to make a determination of shareholders for 
any other proper purpose, the board of directors of a corporation may provide 
that the stock transfer books shall be closed for a stated period but not to ex- 
ceed, in any case, fifty days. If the stock transfer books shall be closed for the 
purpose of determining shareholders entitled to notice of or to vote at a meeting 
of shareholders, such books shall be closed for at least ten full days immediately 
preceding the date of such meeting. 

(b) In lieu of closing the stock transfer books, the bylaws, or in the absence 
of an applicable bylaw, the board of directors may fix in advance a date as the 
record date for any such determination of shareholders, such date in any case 
to be not more than fifty days and, in case of a meeting of shareholders, not less 
than ten full days immediately preceding the date on which the particular action, 
requiring such determination of shareholders, is to be taken. 

(c) If the stock transfer books are not closed and no record date is fixed for 
the determination of shareholders entitled to notice of or to vote at a meeting or 
of shareholders entitled to receive payment of a dividend, the date on which 
notice of the meeting is mailed or the date on which the resolution of the board 
of directors declaring such dividend is adopted, as the case may be, shall be the 
record date for such determination of shareholders. 


208 


§ 55-61 Cu. 55. Bustness Corporation Act § 55-62 


(d) When a determination of shareholders entitled to vote at any meeting 
of shareholders has been made as provided in this section, such determination 
shall apply to any adjournment thereof regardless of its length except where the 
determination has been made through the closing of the stock transfer books 
and the stated period of closing has expired. (1955, c. 1371, s. 1.) 


§ 55-61. Meetings of shareholders.—(a) Meetings of shareholders may 
be held at such place, either within or without this State, as may be provided in 
the bylaws. In the absence of any such provision, all meetings shall be held at 
the registered office of the corporation. 

(b) An annual meeting of the shareholders shall be held at such time as may 
be provided in the bylaws. Failure to hold the annual meeting at the designated 
time shall not work a forfeiture or dissolution of the corporation or affect other- 
wise valid corporate acts. Upon such failure, whether from lack of quorum or 
otherwise, a substitute annual meeting may be called in accordance with the pro- 
visions of subsection (c) of this section and any meeting so called may be desig- 
nated as the annual meeting, or the judge of the superior court of the county 
where the corporation has its registered office may, upon the application of any 
shareholder, order a substitute meeting to be held as and for the annual meet- 
ing, and may fix the date therefor, fix the record date for determination of the 
shareholders entitled to vote thereat, and cause notice of the meeting to be given 
to said shareholders, in such manner as he may order, at the expense of the cor- 
poration. Subject to the provisions of G. S. 55-73 (b), at such meeting the shares 
of stock there represented either in person or by proxy, shall constitute a quorum 
for the purpose of such meeting, notwithstanding the provisions of any other 
section of this chapter or any provision of the bylaws or charter to the contrary. 


(c) Special meetings of the shareholders may be called by the president or 
the board of directors or such other officers or persons as may be provided in the 
charter or the bylaws or, at the written request of the holders of not less than 
one-tenth of all the shares entitled to vote at the meeting, by any shareholder. 
When the meeting is thus called by a shareholder the call shall recite that it is 
made pursuant to the required request, but failure so to recite shall not invalidate 
an otherwise valid meeting. 


(d) Any matter relating to the affairs of a corporation is a proper subject for 
action at an annual meeting of shareholders, and unless required by some pro- 
vision of this chapter, the matter need not be specifically stated in the notice 
of the meeting. (1901, c. 2, ss. 46, 49, 51; Rev., ss. 1179, DLSS al 100 a Ge Se iss: 
roe 1109) 1176;-G) S., ss. 55-105, 55-106, 552143: 1955, c. 1371, s. Li ebO5 9} 
feto16,ss..21, 22.) 

Editor’s Note. — The 1959 amendment ject to the provisions of G. S. 55-73 (b).” 
added at the beginning of the last sen- It also rewrote subsection (d). 
tence of subsection (b) the words “Sub- 


§ 55-62. Notice of shareholders’ meetings. — (a) Written or printed 
notice stating the place, day and hour of the meeting and, in case of a special 
meeting, the purpose or purposes for which the meeting is called, shall be de- 
livered not less than ten nor more than fifty days before the date of the meeting, 
either personally or by mail, by or at the direction of the president, the secretary, 
or the officer or persons calling the meeting, to each shareholder of record en- 
titled to vote at such meeting. If mailed, such notice shall be deemed to be 
delivered when deposited in the United States mail addressed to the shareholder 
at his address as it appears on the record of shareholders of the corporation, with 
postage thereon prepaid. 

(b) If not less than seven days prior to the date of any forthcoming meeting 
of shareholders a shareholder mails to the shareholders entitled to vote at that 
meeting, or if not less than three days prior to said date he delivers to them per- 
sonally, a written notice of his intention to bring before the meeting any specific 
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proposal, that proposal shall be considered and acted upon at that meeting. The 
officers of the corporation shall, under the penalties of G. S. 55-38, make im- 
mediately available to a shareholder seeking to avail himself of this subsection 
who so requests the voting list prescribed by G. S. 55-64. 

(c) When a meeting is adjourned for 30 days or more, notice of the ad- 
journed meeting shall be given as in the case of an original meeting. When a 
meeting is adjourned for less than 30 days in any one adjournment it is not 
necessary, unless the bylaws provide otherwise, to give any notice of the time 
and place of the adjourned meeting or of the business to be transacted thereat 
other than by announcement at the meeting at which the adjournment is taken. 


(1955, c. 1371, s. 1.) 


§ 55-63. Irregular meetings; action without meetings.—(a) The 
transactions of any meeting of shareholders, however called and with whatever 
notice, if any, are as valid as though had at a meeting duly held after regular 
call and notice, if: | 

(1) All the shareholders entitled to vote are present in person or by proxy 
and no objection to holding the meeting is made by any shareholder, 
or if 

(2) A quorum is present either in person or by proxy and no objection to 
holding the meeting is made by anyone so present, and if, either be- 
fore or after the meeting, each of the persons entitled to vote, not 
present in person or by proxy, signs a written waiver of notice, or a 
consent to the holding of the meeting, or an approval of the action 
taken as shown by the minutes thereof. All such waivers, consents, 
or approvals shall be filed with the corporate records or made a part 
of the minutes of the meeting. 


(b) The absence from the minutes of any indication that a shareholder ob- 
jected to holding the meeting shall prima facie establish that no such objection 
was made. 

(c) Any action which, under any provision of this chapter, may be taken 
at a meeting of the shareholders, may be taken without a meeting if consent in 
writing, setting forth the action so taken, shall be signed by all of the persons 
who would be entitled to vote upon such action at a meeting and filed with the 
secretary of the corporation as part of the corporate records. Such consent shall 
have the same force and effect as a unanimous vote of shareholders, and may be 
stated as such in any certificate or document filed with the Secretary of State 
under this chapter.4(1955) caul37 laser) 

Editor’s Note. — For article discussing 
this section, see 34 N. C. Law Rev. 432. 


55-64. Voting list.—(a) The officer or agent having charge of the rec- 
ord of shareholders of a corporation shall make, at least ten days before each 
meeting of shareholders, a complete list of the shareholders entitled to vote at 
such meeting or any adjournment thereof, arranged in alphabetical order, with 
the address of and the number of shares held by each, which list, for a period 
of ten days prior to such meeting, shall be kept on file at the registered office of 
the corporation and shall be subject to inspection by any shareholder at any 
time during usual business hours. Such list shall also be produced and kept 
open at the time and place of the meeting and shall be subject to the inspection 
of any shareholder during the whole time of the meeting. The record of share- 
holders required to be kept by subdivision (a) (3) of G. S. 55-37 shall be prima 
facie evidence as to who are the shareholders entitled to examine such list or the 
record of shareholders or to vote at any meeting of shareholders. 


(b) Failure to comply with the requirements of this section shall not affect 
the validity of any action taken at such meeting. 
(c) An officer or agent having charge of the record of shareholders who shall 
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fail to prepare the list of shareholders, or keep the same on file for a period of 
ten days, or produce and keep it open for inspection at the meeting, as provided 
in this section, shall be liable to any shareholder suffering damage on account 
of such failure, to the extent of such damage, provided such shareholder has 
made written request therefor at least twenty (20) days prior to such meeting. 

(d) Notwithstanding the foregoing provisions of this section, it shall not be 
necessary to prepare or produce a list of shareholders in any case where the 
record of shareholders actually presented readily shows, in alphabetical order or 
by alphabetical index, and by classes or series if such there be, the names of the 
shareholders entitled to vote, with their address and the amount of their hold- 
fear (195031c. 11371) 3s) 1.) 


§ 55-65. Quorum of shareholders.—(a) Unless otherwise provided in 
this chapter or in the charter or in bylaws adopted by the shareholders, a ma- 
jority of the shares entitled to vote, represented in person or by proxy, shall 
constitute a quorum at a meeting of shareholders, but in no event shall a quorum 
consist of less than one-third of the outstanding shares entitled to vote. 

(b) Shares shall not be counted to make up a quorum for a meeting if voting 
of them at the meeting has been enjoined or for any reason they cannot be law- 
fully voted. 

(c) The shareholders at a meeting at which a quorum is present may continue 
to do business until adjournment, notwithstanding the withdrawal of enough 
shareholders to leave less than a quorum. 

(d) In the absence of a quorum at the opening of any meeting of shareholders, 
such meeting may be adjourned from time to time by the vote of a majority of 
the shares voting on the motion to adjourn, but no other business may be trans- 
acted until and unless a quorum is present. (1901, c. 2, s. 39; Rev., s. 1182: 
Be gl 79,1927, c.21385G. 5.78. 55-1125, 1955, c.1371,s. 1.) 


Effect of Motion of Adjournment.— 
When a motion to adjourn a stockholders’ 
meeting has been carried, and a sufficient 
‘number have withdrawn to reduce the 
number of those present below a majority 


an election of officers cannot be lawfully 
held thereafter at that meeting, though 
the adjournment was carried by an illegal 
vote. Bridgers v. Staton, 150 N. C. 216, 
63S: Ex 892 (1909). 


of all the stock issued and outstanding, 


§ 55-66. Votes required.—(a) A majority of the shares voted at a 
meeting of shareholders, duly held and at which a quorum is present, shall be suf- 
ficient to take or authorize action upon any matter which may properly come 
before the meeting, unless more than a majority is required by this chapter or 
by the charter or bylaws adopted by the shareholders. 

(b) Except where other provisions of this chapter expressly make this sub- 
section inapplicable, any corporation may by its charter require for any purpose 
the concurrence of a greater proportion of the votes of any class or classes of 
shares than required by this chapter for such purpose. (1955, c. 1371, s. fe) 

Cross Reference.—See G. S. 55-73 (b) 
and (Cc). 


§ 55-67. Voting of shares.—(a) Each outstanding share, regardless of 
class, shall be entitled to one vote on each matter submitted to a vote at a meet- 
ing of shareholders, except as otherwise lawfully provided in the charter and 
except as otherwise prescribed by subsection (b) of this section. Except as 
otherwise stated in the charter or in the subscription agreement, shares shall be 
entitled to full vote notwithstanding that they have not been fully paid. No 
shares shall be voted upon which an installment of the purchase price due to the 
corporation is past due and unpaid. 

(b) Shares of its own stock owned by a corporation, directly or indirectly, 
through a subsidiary corporation or otherwise, or held directly or indirectly in 
a fiduciary capacity by it or by a subsidiary corporation, shall not be voted at 
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any meeting and shall not be counted in determining the total number of out- 
standing shares at a given time. 

When shares of its own stock are held by a corporation directly or indirectly 
in a fiduciary capacity, said shares of stock may be voted by an independent and 
disinterested trustee appointed by the resident judge by order duly entered pur- 
suant to a duly verified petition filed by the fiduciary and showing the necessity 
for voting such stock, and after proper notice to each of the beneficiaries. The 
resident judge shall not give continuing permission to the voting of such stock. 

(c) Except where some inconsistent agreement exists for choosing direc- 
tors, valid under the provisions of G. S. 55-73, at each election for directors 
every shareholder entitled to vote at such election shall have the right to vote, 
in person or by proxy, the number of shares standing of record in his name for 
as many persons as there are directors to be elected and for whose election he 
has a right to vote, or to cumulate his votes by giving one candidate as many 
votes as the number of such directors multiplied by the number of his shares 
shall equal, or by distributing such votes on the same principle among any num- 
ber of such candidates. This right of cumulative voting shall not be exercised 
unless some shareholder or proxy holder announces in open meeting, before the 
voting for directors starts, his intention so to vote cumulatively; and if such 
announcement is made, the chair shall declare that all shares entitled to vote 
have the right to vote cumulatively and shall announce the number of shares 
present in person and by proxy, and shall thereupon grant a recess of not less 
than one hour nor more than four hours, as he shall determine, or of such 
other period of time as is unanimously then agreed upon. Stockholders in any 
corporation now in existence under a charter which does not grant the right 
of cumulative voting may not exercise this right of cumulative voting when at 
the time of election the stock transfer book of such corporation discloses, or it 
otherwise appears, that there is no stockholder who owns or controls more than 
one fourth of the voting stock of such corporation. (Rev., ss. 1183, 1184; 1907, 
€497, S. 151909," 827,.s. 1; C7 S's) 117331945; cx635= CS. 55 FOE ome 
C5200, 18) 2541993, © 722; 1955, el 371 ee lee S50 ca / CSc ml Om ee me 


Editor’s Note. — The first 1959 amend- 
ment added the second paragraph to sub- 
section (b). The second 1959 amendment 
added the exception clause at the begin- 
ning of subsection (c). It also inserted in 
the second sentence the words “and shall 
announce the number of shares present in 
person and by proxy.” 


When Cumulative Voting Applies. — 
Bridgersv, Staton, 150° Nix Geadgmmomor 
E. 892 (1909). 

Agreement Depriving Stockholders of 
Right to Vote.——Harvey v. Improvement 
Co., 118 N.-C) 693, 24.S. Be 4sdeciseatr 
Sheppard v. Rockingham Power Co., 150 
N. C. 776, 64 S. E. 894 (1909). 


§ 55-68. Proxies.—(a) Shares may be voted either in person or by one 
or more agents authorized by a written proxy executed by the shareholder or 
by his duly authorized attorney in fact. A telegram, cablegram, wireless message 
or photogram appearing to have been transmitted by a shareholder, or a photo- 
graphic, photostatic or equivalent reproduction of a writing appointing one or 
more agents shall be deemed a written proxy within the meaning of this section. 

(b) A proxy is not valid after the expiration of eleven months from the date 
of its execution unless the person executing it specifies therein the length of 
time for which it is to continue in force, or limits its use to a particular meeting, 
but no proxy, whether or not coupled with an interest or otherwise irrevocable 
by law, shall be valid after ten years from the date of its execution, unless re- 
newed or extended at any time for not more than ten years from the date of 
such renewal or extension. 

(c) Any proxy duly executed is not revoked, and continues in full force and 
effect, until an instrument revoking it, or a duly executed proxy bearing a later 
date, is filed with the secretary of the corporation. A proxy is not revoked by 
the death or incapacity of the maker unless, before the vote is counted or the au- 
thority is exercised, written notice of the death or incapacity is given to the cor- 
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poration. Notwithstanding that a valid proxy is outstanding the powers of the 
proxy holder are suspended, except in the case of a valid proxy which is by law 
irrevocable and which states on its face that it is irrevocable, if the person execut- 
ing the proxy is present at the meeting and elects to vote in person. 

(d) If a proxy for the same shares confers authority upon two or more per- 
sons and does not otherwise provide, a majority of them present at the meeting, 
or if only one is present then that one, may exercise all the powers conferred by 
the proxy; but if the proxy holders present at the meeting are divided as to the 
right and manner of voting in any particular case and there is no majority, the 
voting of said shares shall be prorated. 

(e) Unless a proxy otherwise provides, any proxy holder may appoint in 
milling a substitute to‘actiin his place, (1955; Gil3/ijis. 13,1959, c) 1316, s. 24.) 

Editor’s Note. — The 1959 amendment ment assigning stock in a corporation with 
added at the end of subsection (b) the authority to vote, reserving to the as- 
words “unless renewed or extended at  signors who retain possession the right to 
any time for not more than ten years from all dividends, amounts only to a proxy. 
the date of such renewal or extension.” Bridcersmyvan otatOnmels Om Nem C ae G ml OOmES. 

Assignment Reserving Possession and FE. 892 (1909). 

Right to Dividends.—A written agree- 


§ 55-69. Voting by corporations, pledgees, life tenants, fiduciaries 
and co-owners.—(a) The president, any vice president, the secretary or the 
treasurer of a domestic corporation holding shares of another corporation, do- 
mestic or foreign, and any such officer or the cashier or any trust officer of a 
banking or trust corporation holding shares of another corporation, domestic 
or foreign, and any like officer of a foreign corporation holding shares of a do- 
mestic corporation, shall be deemed by the corporation issuing such shares to 
have authority to vote such shares and to execute proxies and written waivers 
and consents in relation thereto, whether such shares are held in a fiduciary capac- 
ity or otherwise, unless before a vote is taken or a waiver or consent is acted 
upon it is made to appear by a certified copy of the bylaws or resolution of the 
board of directors or executive committee of the corporation holding such shares 
that such authority does not exist or is vested in some other officer or person. 
In the absence of such certification or of an instrument executed in accordance 
with G. S. 55-36 (a), a person executing any such proxies, waivers or consents 
or presenting himself at a meeting as one of such officers of a domestic or foreign 
corporation shall for the purposes of this section be prima facie deemed to be 
duly elected, qualified and acting as such officer and to be fully authorized, and 
in case of conflicting representation, the corporate shareholder shall be deemed 
represented by its senior officer, in the order first stated in this section. 

(b) A shareholder whose shares are pledged shall be entitled to vote such 
shares until the shares have been transferred into the name of the pledgee, and 
thereafter the pledgee shall be entitled to vote the shares so long as they stand 
of record in his name. 

(c) If shares stand of record in the name of a person as life tenant, the cor- 
poration may treat such person as entitled to vote or represent such shares as 
if he were absolute owner, unless the record itself shows that he is not entitled 
to vote or unless G. S. 55-59 (1) is applicable. 

(d) A fiduciary may, in person or by proxy, vote and execute waivers, con- 
sents or objections in respect of shares standing of record in his name, and a 
proxy executed by a fiduciary may confer general or discretionary power. 

(e) Any fiduciary described in G. $. 55-59 (b), upon satisfactory proof of 
his appointment and qualification, and any other fiduciary upon satisfactory proof 
to the corporation of his actual authority to vote, may vote or execute waivers, 
consents or objections with respect to any shares of a corporation even if the 
shares stand of record in the name of the person for whom he is such fiduciary, 
but nothing herein is meant to curtail the privileges and immunities to which a 
corporation is entitled under G. S. 55-59. 
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({) If shares stand of record in the names of two or more persons, whether 
fiduciaries, joint tenants, tenants in common, tenants in partnership, or other- 
wise, or if two or more persons shall have the same fiduciary relationship respect- 
ing the same shares, then unless the instrument or order appointing them or 
creating the tenancy otherwise directs and it or a copy thereof is filed with the 
secretary of the corporation, their acts with respect to voting shall have the 
following effect: 

(1) If only one votes, in person or by proxy, his act binds all; 

(2) If more than one vote, in person or by proxy, the act of the majority 
so voting binds all; 

(3) If more than one vote in person or by proxy but the vote is evenly 
split on any particular matter, each faction is entitled to vote the 
shares in question proportionally. 

If the instrument so filed shows that any such tenancy is held in unequal in- 
terests, a majority or even-split for the purpose of this subsection shall be a 
majority or even-split in interest. 

(g) The principle of the preceding subsection shall apply, insofar as possible, 
to execution of proxies, waivers, consents or objections and for the purpose of 
ascertaining the presence of a quorum. (1901, c.\2, ss. 429433 c. 474 scammer 
Rev.j8s.. 1185, 1186,.1187; CaS. cst 117/426G. Sees.055-1 1161 955) cm oem 
1050 C.41 316, Ss 30.) 

Editor’s Note. — The 1959 amendment When Trustee May Vote.— See Hay- 
substituted the letter (1) for the Arabic wood v. Wright, 152 N. C. 421, 67 S. E. 
number (1) in line four of subsection (c). 982 (1910). 


§ 55-70. Voting inspectors.—(a) Unless the charter or the bylaws other- 
wise provide, the board of directors in advance of any meeting of shareholders 
may appoint one or three voting inspectors to act at any such meeting or ad- 
journment thereof, and in the absence of such appointment the officer or person 
acting as chairman of the meeting may, and shall if so requested by any share- 
holder or proxy holder, make such appointment. Any vacancy, whether from 
refusal to act or otherwise, may be filled by appointment of the chairman. If 
there are three inspectors, the decision or certificate of any two shall be effective 
as the act of all. 

(b) The voting inspectors shall determine the number of shares outstanding, 
the voting power of each, the shares represented at the meeting, the existence of 
a quorum, the authenticity, validity and effect of proxies, receive votes, ballots, 
assents or consents, hear and determine all challenges and questions in any way 
arising in connection with the vote, count and tabulate all votes, assents and con- 
sents, determine and announce the result, and do such acts as may be proper to 
conduct the election or vote with fairness to all shareholders. 

(c) On request, the inspectors shall make a report in writing of any challenge, 
question or matter determined by them and make and execute a certificate of any 
fact found by them. 

(d) The certificate of the inspectors shall be prima facie evidence of the 
facts stated therein and of the vote as certified by them, unless overruled by a 
vote of a majority of the shares represented at the meeting, exclusive of the shares 
as to which there is a controversy. (1955, c. 1371, s. 1.) 


§ 55-71. Proceeding to determine validity of election or appoint- 
ment of directors or officers.—(a) Any shareholder or director of a domestic 
corporation may commence a summary proceeding in the superior court to de- 
termine any controversy with respect to any election or appointment of any di- 
rector or officer of such corporation, and any shareholder or director of a foreign 
corporation authorized to transact business in this State shall have the same right 
with respect to any election held within this State. 

(b) The proceeding shall be brought in the county in which the registered 
office of the corporation is located in this State. 
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(c) The proceeding shall be commenced by filing a verified petition in the 
superior court directed to the resident judge or any judge holding court in the 
district. 

(d) The petition shall include: 

(1) The name of the county and court in which the proceeding is brought, 
and the title of the proceeding, which shall include as respondents 
the corporation, the person or persons whose purported election or 
appointment is questioned, and any person other than the petitioner, 
whom the petitioner alleges to have been elected or appointed. 

(2) A plain and concise statement of the facts constituting the grounds for 
contesting the validity of the election or appointment, and a prayer 
for the relief sought. 

(e) Upon filing of the petition a notice to the respondents fixing a time and 
place for the hearing, which place may be anywhere in the district, shall be signed 
and issued by any petitioner or his counsel. No summons shall be necessary, 
but a copy of the notice and petition shall be served upon each respondent at 
least ten (10) days prior to the hearing. If it appears by the petition or separate 
affidavits to the satisfaction of the judge that the respondent to be served cannot, 
after due diligence, be found in the State, the judge shall, at the election of the 
petitioner, either: 


(1) Make an order for service by publication and direct that one publication 
of a notice, which shall include the time and place of the hearing, 
and statement of the notice of the relief sought be made in a desig- 
nated newspaper qualified for legal advertising pursuant to G. S. 
Ie 59 20 

(2) Make an order for service of the notice and a copy of the petition out- 
side the State pursuant to G. S. 1-104. 


In the cases in which service by publication is allowed, the notice and peti- 
tion is deemed served at the expiration of seven (7) days from the date of the 
publication, and the party so served is then in court. 

({) Upon or after the filing of the petition and issuance of the notice the 
judge may, upon application, issue an interlocutory order restraining the directors 
or officers whose election or appointment is challenged from acting, and may 
make such other order as he may deem proper with respect to the directors or 
officers who shall hold the contested offices pending the determination of the 
matter in controversy. 

(g) The petition shall be heard at the time and place fixed in the notice or 
at such later time or other place in the district as the judge may designate. The 
hearing may be in chambers and shall be heard upon affidavit or oral testimony 
or both, in the discretion of the judge. 

(h) Upon completion of the hearing the judge, in determining the matter, 
may: 

(1) Declare the result of the election or appointment in controversy ; 

(2) Order a new election or appointment and may include in such order 
provisions with respect to the directors or officers who shall hold 
the contested offices until a new election is held or appointment is 
made; 

(3) Determine the respective voting rights of shareholders and of persons 
claiming to own shares; 

(4) Direct such other relief as may be just and proper. 

The order may be signed, either in or out of the district in which the hearing 
peciGanl OO Sc. 72. Sa47. Rey tsa leo Co sh 77 19355.0.413> 1937: 
Be? suits) Dol 141 955) tc 13/1 aed: ) 

Editor’s Note.—The paragraphs in the section in the law in effect prior to July 
note below appeared under former § 55- 1, 1957. 

114, which was the counterpart of this Statute Is Constitutional—tThis statute, 
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empowering the court to continue corpo- 
rate officers in their respective offices with 
the same authority and emoluments en- 
joyed by them prior to controversy, pro- 
vides an emergency remedy which does 
not affect the status of the corporation 
but merely preserves the status quo pend- 
ing determination of controversy in order 
that the corporation may continue to 
function, not under the supervision of the 
court, but by virtue of corporate author- 
ity theretofore given, and therefore the 
remedy violates no constitutional right of 
stockholders or directors, but only im- 
poses upon them the rules of fair play in 
the exercise of their property rights. 
Thomas v, Baker, 227 N. C226, 41 Si i. 
(2d) 842 (1947). 

The statute is remedial in character. 
‘Thomas v. Baker, 2270N. ©..226, 41 oa: 
(2d) 842 (1947). 

The corporation shall continue to func- 
tion pending settlement of the dispute, 
not under the supervision of the court, 
but by virtue of corporate authority there- 
tofore bestowed. Hence the summary pro- 
ceeding to avoid temporary corporate pa- 
talysis. Thomas v. Baker, 227 N.C. 226; 
41 S. E. (2d) 842 (1947). 


Authority and Emoluments of Officers 


Continued in Office.—An order continuing 
corporate officers in their respective of- 
fices necessarily carries with it authoriza- 
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should continue to exercise the same 
functions and receive the same emolu- 
ments as before the controversy giving 


rise to the proceeding. Thomas v. Baker, 
997 N.C. 326 40 SE. @d) 3425s ae 

Dispute as to Powers of President.— 
Where the directors of a corporation 
are evenly divided in a dispute as to 
whether its president should exercise 
managerial powers, and by reason of 
such division are unable to elect any offi- 
cers of the corporation or resolve their 
differences over the management of the 
corporation, the superior court has juris- 
diction in the premises under the statute 
upon petition properly filed. Thomas v. 
Baker, 227 N. C..226, 41 S. Hew @djms22 
(1947). 

Interference with Officers in Perform- 
ance of Their Duties. — The jurisdiction 
of the superior court to grant relief 
against the wrongful interference with 
the officers in the performance of their 
duties or the wrongful refusal of an of- 
ficer to perform the duties of his office 
cannot be invoked in a proceeding under 
this section. Thomas v. Baker, 227 WN: 
Ci296, 4, Sich eed) Rs4eectot ae 

Appointment of Receiver. — In a pro- 
ceeding under this section the judge of 
the superior court has no jurisdiction to 
appoint a receiver for the corporation. In 
re Hotel Raleigh, 207 N. C. 521, 177 S. E.. 


tion and direction that such officers 648 (1935). 


§ 55-72. Voting trust.—(a) Any number of shareholders of a corporation 
may, for any proper business purpose, create a voting trust, revocable or irrev- 
ocable, conferring upon a trustee or trustees the right to vote or otherwise 
represent their shares, for a period of not to exceed ten years, by entering into a 
written voting trust agreement specifying the terms and conditions of the voting 
trust, by depositing an executed copy of the agreement with the corporation at 
its registered office, and by transferring their shares to such trustee or trustees 
for the purposes of the agreement. Trust certificates shall be issued by the 
trustees for the shares so transferred. The said copy of the voting trust agree- 
ment so deposited with the corporation shall be subject to the absolute right of 
examination by any shareholder of the corporation, in person or by agent, or by 
any holder of a beneficial interest in the voting trust, either in person or by agent, 
at any reasonable time. 


(b) Such trustee or trustees shall also cause to be kept a record of trust cer- 
tificate holders similar to the record of shareholders required to be kept by cor- 
porations under this chapter and such record shall be made available for inspec- 
tion by trust certificate holders or by shareholders of the corporation who submit 
to the trustee or trustees satisfactory proof of their ownership of shares, all sub- 
ject to the same terms, conditions, qualifications and penalties as are prescribed 
in G. §. 55-38 with respect to inspection by shareholders of the record of share- 
holders. The holder of a trust certificate shall be considered to be a shareholder 
of the shares represented by his trust certificate with respect to his right to in- 
spect corporate books and records. 

(c) Notwithstanding the provisions of this section or of G. S. 55-59, the 
holders of record of the voting trust certificates shall have the same rights as if 
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they were shareholders of record with respect to voting upon any amendment 
of the charter, amendment of the bylaws, reduction of stated capital, sale of the 
entire assets, merger, consolidation or dissolution. For this purpose the trustees, 
upon timely and adequate information and requests from the corporation, shall 
prepare and furnish the corporation with a list of the trust certificate holders, 
which shall conform substantially to the requirements of this chapter relating 
to voting lists of shareholders, and the corporation shall send all proper notices, 
maintain and make available the said list for inspection and make all appropriate 
arrangements to permit the trust certificate holders to vote in person or by proxy 
at the meeting in question as if they were shareholders of record. (1955, c. 1371, 
See.) 


§ 55-73. Shareholders’ agreements.—(a) An otherwise valid contract 
between two or more shareholders that the shares held by them shall be voted 
as a unit for the election of directors shall, if in writing and signed by the parties 
thereto, be valid and enforcible as between the parties thereto, but for not longer 
than ten years from the date of its execution. Nothing herein shall impair the 
privilege of the corporation to treat the shareholders of record as entitled to 
vote the shares standing in their names, as provided in G. S. 55-59 nor impair 
the power of a court to determine voting rights as provided in G. S. 55-71. 

(b) Except in cases where the shares of the corporation are at the time or 
subsequently become generally traded in the markets maintained by securities 
dealers or brokers, no written agreement to which all of the shareholders have 
actually assented, whether embodied in the charter or bylaws or in any side 
agreement in writing and signed by all the parties thereto, and which relates to 
any phase of the affairs of the corporation, whether to the management of its 
business or division of its profits or otherwise, shall be invalid as between the 
parties thereto, on the ground that it is an attempt by the parties thereto to 
treat the corporation as if it were a partnership or to arrange their relationships 
in a manner that would be appropriate only between partners. Notwithstanding 
any other provision of this section or of this chapter, the provisions of G. S. 
55-59 (a) shall not apply to such an agreement. A transferee of shares covered 
by such agreement who acquires them with knowledge thereof is bound by its 
provisions. 


(c) An agreement between all or less than all of the shareholders, whether 
solely between themselves or between one or more of them and a party who is not 
a shareholder, is not invalid, as between the parties thereto, on the ground that 
it so relates to the conduct of the affairs of the corporation as to interfere with 
the discretion of the board of directors, but the making of such an agreement 
shall impose upon the shareholders who are parties thereto the liability for man- 
agerial acts that is imposed by this chapter upon directors. (1955, c. 1371, s. 1) 

Editor’s Note. — For article discussing 
this section, see 34 N. C. Law Rev. 432. 


§ 55-74: Omitted. 





EIR DICER as 
Uniform Stock Transfer Act. 


§ 55-75. How title to certificates and shares may be transferred. 
—Title to a certificate and to the shares represented thereby can be transferred 
only : 

(1) By delivery of the certificate indorsed either in blank or to a specified 
person by the person appearing by the certificate to be the owner of 
the shares represented thereby, or 

(2) By delivery of the certificate and a separate document containing a 
written assignment of the certificate or a power of attorney to sell, 
assign, or transfer the same or the shares represented thereby, signed 


Polly 
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by the person appearing by the certificate to be the owner of the 
shares represented thereby. Such assignment or power of attorney 
may be either in blank or to a specified person. 

The provisions of this section shall be applicable although the charter or articles 
of incorporation or code of regulations or bylaws of the corporation issuing the 
certificate and the certificate itself, provide that the shares represented thereby 
shall be transferable only on the books of the corporation or shall be registered 
by a registrar or transferred by a transfer agent. (1941, her"353s's. 1) GRE: 


BSeoie Ooo cul shl ise) 

Gift of Stock.—Delivery of the certifi- 
cate for corporate stock is essential to a 
valid gift. This was true at common law 
and is now expressly provided for by the 
Uniform Stock ‘Transfer Act. Scottish 
Bank v. Atkinson, 245 N. C. 563, 96 S. 
EB. (2d) 837 (1957). 

The delivery by the owner of certificates 
of stock, duly endorsed, to the donees or 
their agent is sufficient delivery to con- 
stitute a valid gift, both as to certificates 
issued prior to March 15, 1941, and as to 
certificates issued thereafter, and this not- 
withstanding any agreement between the 
corporation and its affiliate that it would 
not transfer any stock on its books unless 


the new owners were approved by the 
affiliate. Scottish Bank v. Atkinson, 245 
N. C2563, 96° S:, H. (2d) sar ow 
Transfer of Title under Former Law.— 
As to cases decided under C. S., s. 1164, 
see Wooten vy. Railroad, 128 N. C. 119, 38 
S. E. 298 (1901); Bleakley v. Candler, 169 
N. C) 16, 84.S. Bs 1039°(1915) 0 Bakers 
Railroad, 173, N.C. °365;, 192), SABeeet co 
(1917); Castelloe v. Jenkins, 186 N. C. 
166, 119.S. E. 202 (1923); Byrd v. Tide- 
water Power Co., 205 N. C. 589, 172 S. 
B. 183 (1934); Jones v. Waldroup, 217 


Ni C 178. VOSS BS ed) ss6cmnae a 
Grissom v. Sternberger, 10 F. (2d) 764 
(1926). 


§ 55-76. Powers of those lacking full legal capacity and of fiduci- 
aries not enlarged.—Nothing in this article shall be construed as enlarging the 
powers of an infant or other person lacking full legal capacity, or of a trustee, ex- 
ecutor or administrator, or other fiduciary, to make a valid indorsement, assign- 
ment or power of attorney. (1941, c. 353, s.. 2°. G. S.; °s..55-825195 canto 
SoaZ) 


§ 55-77. Corporation not forbidden to treat registered holder as 
owner.—Nothing in this article shall be construed as forbidding a corporation : 
(1) To recognize the exclusive right of a person registered on its books as 
the owner of shares to receive dividends, and to vote as such owner, 
or 

(2) To hold liable for calls and assessments a person registered on its books 
as the owner of shares. (1941, c. 353, s. 3; G. S., s. 55-83; 1955, 

Cul3/es eZ.) 


§ 55-78. Title derived from certificate extinguishes title derived 
from a separate document.—The title of a transferee of a certificate under 
a power of attorney or assignment not written upon the certificate, and the title 
of any person claiming under such transferee, shall cease and determine if, at any 
time prior to the surrender of the certificate to the corporation issuing it, another 
person, for value in good faith, and without notice of the prior transfer, shall 
purchase and obtain delivery of such certificate with the indorsement of the per- 
son appearing by the certificate to be the owner thereof, or shall purchase and ob- 
tain delivery of such certificate and the written assignment or power of attorney 
of such person, though contained in a separate document. (1941, c. 303, eSamer 


G. S., s. 55-84; 1955, c. 1371, s. 2.) 


§ 55-79. Delivery of certificate by one without authority or right 
of possession.—The delivery of a certificate to transfer title in accordance with 
the provisions of § 55-75, is effectual, except as provided in § 55-81, though made 
by one having no right of possession and having no authority from the owner of 
the certificate or from the person purporting to transfer the title. (1941, c. 353, 
edo Gh Sha Cryst n MoMA OSS y Eh. Kis 745) 
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§ 55-80. Indorsement effectual in spite of fraud, duress, mistake, 
revocation, death, incapacity or lack of consideration or authority.— 
The indorsement of a certificate by the person appearing by the certificate to be 
the owner of the shares represented thereby is effectual, except as provided in § 
55-81, though the indorser or transferor : 

(1) Was induced by fraud, duress or mistake, to make the indorsement or 
delivery, or 

(2) Has revoked the delivery of the certificate, or the authority given by 
the indorsement or delivery of the certificate, or 

(3) Has died or become legally incapacitated after the indorsement, whether 
before or after the delivery of the certificate, or 

(4 Has. received mo: consideration. (1941, .07)4353,.s,. 6; (GL S., .s. (55-86: 
LOD AC el O/ Sue: 


§ 55-81. Rescission of transfer.—lI{ the indorsement or delivery of a 
certificate 
(1) Was procured by fraud or duress, or 
(2) Was made under such mistake as to make the indorsement or delivery 
inequitable; or 
If the delivery of a certificate was made 
(1) Without authority from the owner, or 
(2) After the owner’s death or legal incapacity, 
the possession of the certificate may be reclaimed and the transfer thereof re- 
scinded, unless, 

a. The certificate has been transferred to a purchaser for value in 
good faith without notice of any facts making the transfer 
wrongful, or 

b. The injured person has elected to waive the injury, or has been 
guilty of laches in endeavoring to enforce his rights. 

Any court of appropriate jurisdiction may enforce specifically such right to re- 
claim the possession of the certificate or to rescind the transfer thereof and, pend- 
ing litigation, may enjoin the further transfer of the certificate or impound it. 


SO SIG S/o a0. 71S. 00-07 LOSS cl SAL ss.) 2:) 


§ 55-82. Rescission does not invalidate subsequent transfer by 
transferee in possession.—Although the transfer of a certificate or of shares 
represented thereby has been rescinded or set aside, nevertheless, if the transferee 
has possession of the certificate or of a new certificate representing part or the 
whole of the same shares of stock, a subsequent transfer of such certificate by the 
transferee, mediately or immediately, to a purchaser for value in good faith, with- 
out notice of any facts making the transfer wrongful, shall give such purchaser an 
indefeasible right to the certificate and the shares represented thereby. (1941, 
PMS Soe (S538) 5O-O85) 1955; ca 1371 sie 22) 


§ 55-83. Delivery of unindorsed certificate imposes obligation to 
indorse.—The delivery of a certificate by the person appearing by the certificate 
to be the owner thereof without the indorsement requisite for the transfer of the 
certificate and the shares represented thereby, but with intent to transfer such 
certificate or shares, shall impose an obligation, in the absence of an agreement to 
the contrary, upon the person so delivering, to complete the transfer by making 
the necessary indorsement. The transfer shall take effect as of the time when the 
indorsement is actually made. This obligation may be specifically enforced. (1941, 


BOOS, i tao mesa100-O9 FLOSS CaS 7 ish Za) 


§ 55-84. Ineffectual attempt to transfer amounts to a promise to 
transfer.—An attempted transfer of title to a certificate or to shares repre- 
sented thereby without delivery of the certificate shall have the effect of a prom- 
ise to transfer and the obligation, if any, imposed by such promise shall be deter- 
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mined by the law governing the formation and performance of contracts. (1941, 


e353. TSO GiG Bese 55200 105 oeremel 37 Iasi 2a) 


§ 55-85. Warranties on sale of certificate.—A person who for value 
transfers a certificate, including one who assigns for value a claim secured by a 
certificate, unless a contrary intention appear, warrants: 

(1) That the certificate is genuine. 

(2) That he has a legal right to transfer it, and 

(3) That he has no knowledge of any fact which would impair the validity 
of the certificate. 

In the case of an assignment of a claim secured by a certificate, the liability of 
the assignor upon such warranty shall not exceed the amount of the claim. (1941, 
C83 53.6 Ga Se 355-91 M1059) Ca13/ acme) 


§ 55-86. No warranty implied from accepting payment of a debt. 
—A mortgagee, pledgee, or other holder for security of a certificate who in good 
faith demands or receives payment of the debt for which such certificate is secu- 
rity, whether from a party to a draft drawn for such debt, or from any other per- 
son, shall not by so doing be deemed to represent or to warrant the genuineness of 
such certificate, or the value of the shares-represented thereby. (1941, c. 353, 
sige, S..s. 55-922 195 55rcm 137 aces) 


§ 55-87. No attachment or levy upon shares unless certificate sur- 
rendered or transfer enjoined.—No attachment or levy upon shares of stock 
for which a certificate is outstanding shall be valid until such certificate be actually 
seized by the officer making the attachment or levy, or be surrendered to the cor- 
poration which issued it, or its transfer by the holder be enjoined. Except where 
a certificate is lost or destroyed, such corporation shall not be compelled to issue 
a new certificate for the stock until the old certificate is surrendered to it. (1941, 


rd, Sih ece SRO ese Ob WSs es HIE Go) 


§ 55-88. Creditor’s remedies to reach certificate.—A creditor whose 
debtor is the owner of a certificate shall be entitled to such aid from courts of ap- 
propriate jurisdiction, by injunction and otherwise, in attaching such certificate 
or in satisfying the claim by means thereof as is allowed at law or in equity, in re- 
gard to property which cannot readily be attached or levied upon by ordinary legal 
process, (1941) c. 303,580 14 Gon. 5041 Oo Cn sae) 


55-89. No lien or restriction unless indicated on certificate.— 
There shall be no lien in favor of a corporation upon the shares represented by a 
certificate issued by such corporation and there shall be no restriction upon the 
transfer of shares so represented by virtue of any bylaws of such corporation, or 
otherwise, unless the right of the corporation to such lien or the restriction is 
stated upon the certificate. (1941, c. 353, s. 15; G.5., s. 55-95: 1955 "cml 71e 
Sen) 


§ 55-90. Alteration of certificate does not divest title to shares.— 
The alteration of a certificate, whether fraudulent or not and by whomsoever 
made, shall not deprive the owner of his title to the certificate and the shares origi- 
nally represented thereby, and the transfer of such a certificate shall convey to the 
transferee a good title to such certificate and to the shares originally represented 


thereby MGLO41 cu 305.5810 Giro..8s. 00-00 uO lcm 17 eee 


55-91. Lost or destroyed certificate.—Where a certificate has been 
lost or destroyed, a court of competent jurisdiction may order the issue of a new 
certificate therefor on service of process upon the corporation and on reasonable 
notice by publication, and in any other way which the court may direct, to all per- 
sons interested, and upon satisfactory proof of such loss or destruction and upon 
the giving of a bond with sufficient surety to be approved by the court to protect 
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the corporation or any person injured by the issue of the new certificate from any 
liability or expense, which it or they may incur by reason of the original certifi- 
cate remaining outstanding. The court may also in its discretion order the pay- 
ment of the corporation’s reasonable costs and counsel fees. 

The issuance of a new certificate under an order of the court as provided in this 
section, shall not relieve the corporation from lability in damages to a person to 
whom the original certificate has been or shall be transferred for value without no- 
tice of the proceedings or of the issuance of the new certificate: Provided, noth- 
ing in this section shall prevent the issuance of a new stock certificate in the place 
of a lost or destroyed certificate in accordance with the provisions of § 55-57 (e). 
ie cm oo ow Sl /eeG.t os, S.) 09-97; 1 Oboe lo / linc; 2:) 

Loss Question of Fact——For decision Carolina R. Co., 125 N. C. 124, 34 S. E. 
under former law, see Hendon y. North 227 (1899). 


§ 55-92. Rules for cases not provided for by this article.—In any 
case not provided for by this article, the rules of law and equity, including the 
law merchant, and in particular the rules relating to the law of principal and agent, 
executors, administrators and trustees, and to the effect of fraud, misrepresenta- 
tion, duress or coercion, mistake, bankruptcy, or other invalidating cause, shall 


ove trie (0412 Gm JO 5,60 Los ages 0-0 Geel 900, Cald7 13S. 25) 


§ 55-93. Interpretation of article.—This article shall be so interpreted 
and construed as to effectuate its general purpose to make uniform the law of 
anoserstates which enact it: (1941, c. 353, 5s. 193.Go%S., es? 55-99;. 1955, *c) 1371, 
SY.) 


§ 55-94. Definition of indorsement.—A certificate is indorsed when an 
assignment or a power of attorney to sell, assign, or transfer the certificate or 
the shares represented thereby is written on the certificate and signed by the 
person appearing by the certificate to be the owner of the shares represented 
thereby, or when the signature of such person is written without more upon the 
back of the certificate. In any of such cases a certificate is indorsed though it 


fiasimot been delivered. (1941, c: 353, 5.20% G. 9.) s. 55-100; 1955, c. 1371,-s. 2.) 


§ 55-95. Definition of person appearing to be the owner of certif- 
icate.—The person to whom a certificate was originally issued is the person ap- 
pearing by the certificate to be the owner thereof, and of the shares represented 
thereby, until and unless he indorses the certificate to another specified person, 
and thereupon such other specified person is the person appearing by the certif- 
icate to be the owner thereof until and unless he also indorses the certificate to 
another specified person. Subsequent special indorsements may be made with 
itieme receen 94 lc. 355,185 2 Gr. St 0-1 Ol 955, C137 1isn2.) 


§ 55-96. Other definitions.—(a) In this article, unless the context or 
subject matter otherwise requires— 

(1) ‘Certificate’ means a certificate of stock in a corporation organized 
under the laws of this State or of another state whose laws are con- 
sistent with this article. 

(2) “Delivery” means voluntary transfer of possession from one person to 
another. 

(3) “Person” includes a corporation or partnership or two or more persons 
having a joint or common interest. 

(4) “Purchase” includes to take as mortgagee or as pledgee. 

(5) “Purchaser” includes a mortgagee and pledgee. 

(6) “Shares” means a share or shares of stock in a corporation organized 
under the laws of this State or of another state whose laws are 
consistent with this article. 

(7) “State” includes state, territory, district and insular possession of the 
United States. 

fale) 
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(8) “Title” means legal title and does not include a merely equitable or 
beneficial ownership or interest. 
(9) “Transfer” means transfer of legal title. 
(10) “Value” is any consideration sufficient to support a simple contract. 
An antecedent or pre-existing obligation, whether for money or not, 
constitutes value where a certificate is taken either in satisfaction 
thereof or as security therefor. 
(b) A thing is done “in good faith” within the meaning of this article, when it 
is in fact done honestly, whether it be done negligently or not. (1941, c. 353, 
Seo2 = GiLSs GS) 55-1023 10 bon eat os las ze 


§ 55-97. Article does not apply to existing certificates. — The pro- 
visions of this article apply only to certificates issued after March 15, 1941. (1941, 
ce 3535s) 230 GiS.a's, 55-103. 51050.0C 13/1 sacs) 

Applied in Scottish Bank v. Atkinson, 
B45 Na Ge 563, 960 ol (2d) eSemaniosi): 


55-98. Name of article. — This article may be cited as the Uniform 
Stock Transfer Act. (1941, c. 353, s. 26; G. S., s. 55-104; 1955, c. 13/lgeswece) 


ARTICLE 8. 
Fundamental Changes. 


55-99. Right to amend charter.—(a) Subject to the limitations set 
forth in G. S., 55-100, 55-101 and 55-103, a corporation may amend its charter 
at any time in any respect that may be desired, but no amendment shall contain 
provisions which would be forbidden in original articles of incorporation. No 
inference shall be drawn from the broad power of amendment conferred by this 
chapter that the exercise of that power in a particular case is fair and equitable. 

(b) In particular, and without limitation upon the foregoing general power 
of amendment, a corporation may amend its charter from time to time, so as: 

(1) To change its corporate name. 

(2) To change its period of duration. 

(3) To change, enlarge or diminish its corporate purposes. 

(4) To increase or decrease the aggregate number of shares, or shares of 
any class, which the corporation has authority to issue. 

(5) To increase or decrease the par value of the authorized shares of any 
class having a par value, whether issued or unissued. 

(6) To exchange, classify, reclassify or cancel all or any part of its shares, 
whether issued or unissued. 

(7) To change the designation of all or any part of its shares, whether 
issued or unissued, and to change any rights, preferences or limita- 
tions in respect of all or any part of its shares, whether issued or 
unissued. 

(8) To change shares having a par value, whether issued or unissued, into 
the same or a different number of shares without par value, and to 
change shares without par value, whether issued or unissued, into 
the same or a different number of shares having a par value. 

(9) To change the shares of any class, whether issued or unissued, and 
whether with or without par value, into a different number of shares 
of the same class or into the same or a different number of shares, 
either with or without par value, of other classes. 

(10) To create new classes of shares having rights and preferences either 
prior and superior or subordinate and inferior to the shares of any 
class then authorized, whether issued or unissued. 

(11) To cancel or otherwise affect the right of the holders of the shares of 
any class with respect to accrued dividends or dividend credits as 
defined in this chapter. 
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(12) To divide any preferred or special class of shares, whether issued or 
unissued, into series and fix and determine the designations of such 
series and the variations in the relative rights and preferences as be- 

tween the shares of such series. 

(13) To authorize the board of directors to establish, out of authorized but 
unissued shares, series of any preferred or special class of shares and 
fix and determine the relative rights and preferences of the shares 
of any series so established. 

(14) To authorize the board of directors to fix and determine the relative 
rights and preferences of the authorized but unissued shares of series 
theretofore established in respect of which either the relative rights 
and preferences have not been fixed and determined or the relative 
rights and preferences theretofore fixed and determined are to be 
changed. 

(15) To revoke, diminish, or enlarge the authority of the board of directors 
to establish series out of authorized but unissued shares of any pre- 
ferred or special class and fix and determine the relative rights and 
preferences of the shares of any series so established. 

(16) To limit, deny or grant to shareholders of any class the pre-emptive 
right to acquire additional or treasury shares of the corporation, 
whether then or thereafter authorized. 

(17) To change the corporation into a nonprofit corporation or a cooperative 
organization. 

(c) Any amendment of the charter made pursuant to this chapter extends 
to all rights theretofore existing under the charter as fully as if this chapter, in- 
cluding such future changes therein as may be made, had been in effect at the 
time of the filing of the original articles of incorporation. (1901, c. 2, ss. 29, 30, 
fei Uotce Ol OseRev:, ss. 017/75) 1178 eC Seis. 113391927, c42>G: S.>s. 55- 
mee 759 Cl BAL nS. hie 1959.) Cl 316,152 29.) 


Editor’s Note. — The 1959 amendment or securities of prior or equal rank is 


added subdivision (17) to subsection (b). 

Amendment Operates Prospectively. — 
Whether the law itself makes an amend- 
ment, or confers the power of amendment 
on the corporation, the amendment will 
not be construed to operate retrospec- 
tively to the detriment of rights already 
vested under the old charter. Patterson 
v. Durham Hosiery Mills, 214 N. C. 806, 
200 S. E. 906 (1939). 

A charter provision requiring consent 
of three fourths in interest of the pre- 
ferred stockholders to the issuing of bonds 


prospective in effect, and does not consti- 
tute a waiver of the right to the declara- 
tion of accrued, accumulated dividends, 
when earned, by permitting the inter- 
posing of new preferred stock by agree- 
ment of three fourths of the preferred 
stockholders, nor does legislative author- 
ity to amend the charter extend to au- 
thority to defeat the vested right to the 
declaration of such dividends by amend- 
ment of the charter. Patterson v. Dur- 
ham Hosiery Mills, 214 N. C. 806, 200 S. 
E. 906 (1939). 


§ 55-100. Procedure to amend charter. — (a) Before the issuance of 


any shares, including acceptance of any subscriptions for shares, amendments 

to the charter may be made, either by the directors named therein or by the in- 

corporators, by preparing and delivering to the Secretary of State articles of 

amendment complying with the provisions of G. S. 55-103. If any such amend- 

ment makes a material change, nonassenting subscribers for shares are entitled to 

rescind their subscriptions. 

(b) After the issuance of any shares, including acceptance of any subscription 
for shares, amendments to the charter shall be made in the following manner: 

(1) The board of directors or the executive committee shall adopt a resolu- 

tion setting forth the proposed amendment and directing that it be 

submitted to a vote at a meeting of shareholders, which may be either 

an annual or a special meeting. In lieu thereof, a resolution setting 

forth a proposed amendment and requesting its submission to such a 
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meeting may be approved in writing by such shareholders as would 
be entitled to a call of a shareholders’ meeting pursuant to the provi- 
Si0fiss 01 Gr 9.) 00-OlUE 

(2) Written or printed notice setting forth the proposed amendment or a 
summary of the changes to be effected thereby shall be given in or 
with the notice of the meeting to each shareholder of record entitled 
to vote thereon. If the amendment would give rise to a dissenter’s 
right of payment for his shares under this chapter, such notice shall 
contain a statement, displayed with a reasonable prominence, to the 
effect that dissenting shareholders are entitled, upon compliance with 
G. S. 55-113 including the twenty-day notice requirement, to be paid 
the fair value of their shares as therein provided, but failure of the 
notice to contain such a statement shall not invalidate the amend- 
ment. 

(3) At such meeting a vote of the shareholders entitled to vote thereon shall 
be taken on the proposed amendment. The proposed amendment 
shall be adopted upon receiving the affirmative vote of the holders of 
at least a majority of all the outstanding shares entitled to vote 
thereon, unless any class of shares is entitled to vote thereon as a 
class, in which event the proposed amendment shall be adopted upon 
receiving the affirmative vote of the holders of at least a majority 
of all the outstanding shares of each class of shares entitled to vote 
thereon as a class and a majority of all the other outstanding shares 
entitled to vote thereon. The charter may require more than the 
majority vote herein prescribed, either for all amendments or for a 
specific amendment, and any such requirement can itself be changed 
only by the greater vote so prescribed. 

(4) There shall be prepared and delivered to the Secretary of State articles 
of amendment complying with the provisions of G. S. 55-103. 

(c) Any number of amendments may be submitted to the shareholders, and 
voted upon by them, at one meeting. 

(d) At any time before delivery of the articles of amendment to the Secre- 
tary of State the board of directors may, in their discretion, abandon an amend- 
ment if so empowered in the resolutions of the shareholders adopting the amend- 
ment. (1893, c. 380; 1899, ¢. G18; 1901) ‘co 2\ss."° 28, 29300937 1909 semen on 
Rev, ss. 1174, 1175, 1178; C. Ss ss) 1V30 3 R131 1925 es Wii cc. tee ee 
142-1931) c, 243) ss. 495-1933, c 100, ss. 7,.8 71941) c.975.5.5) Gano 
30; 55-31: 1953, c. 54> c 119, ss. 1).2- 1955, cn 1371, 3s. 131959. cus lame 


Editor’s Note. — The 1959 amendment Change.—Any fundamental change in the 
added the second sentence to subdivision charter of a corporation relieves a nonas- 
(1) of subsection (b). senting subscriber from liability upon his 


Subscriber Released by Fundamental stock. Bank v. City, 85 N. C. 433 (1881). 


§ 55-101. Class voting and objecting shareholders’ rights on amend- 
ments.—(a) The holders of outstanding shares of a class shall be entitled as a 
class to vote, whether or not otherwise entitled to vote by the provisions of the 
charter, upon a proposed amendment which would: 

Cancel or otherwise affect their rights to accrued dividends or dividend 

credits as defined in this chapter, 

(2) Reduce the dividend preference thereof, 

(3) Make noncumulative, in whole or in part, the dividends thereof which 
had theretofore been cumulative, 

(4) Reduce the redemption price thereof or make them subject to redemp- 
tion when they are not otherwise redeemable, 

(5) Reduce any preferential amount payable thereon upon voluntary or 
involuntary liquidation, 

(6) Eliminate, diminish, or alter adversely conversion rights pertaining 
thereto, 
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(7) Eliminate, diminish or alter adversely voting rights pertaining thereto, 
either directly or by increasing the relative voting rights per share 
of the shares of another class, 

(8) Diminish or alter adversely any options or rights of the holders thereof 
to purchase other shares of the corporation, 

(9) Change adversely any sinking fund provision relating thereto. 

(10) Rearrange the preferences of such outstanding shares so as to make 
them subject to the preferences of other than authorized shares, is- 
sued or unissued, as to distribution by way of dividends or other- 
wise, 

(11) Increase the rights and preferences of any other class of shares having 
equal or prior or superior rights or preferences, or 

(12) Authorize a new class of shares having prior or superior rights or 
preferences. 

(13) Change the corporation into a nonprofit corporation or a cooperative 
organization, 


(b) Any objecting shareholder shall have the right to be paid the value of 
his shares in accordance with the provisions of G. S. 55-113, if an amendment 
of the charter would change the corporation into a nonprofit corporation or 
cooperative organization; and an objecting holder of shares entitled to any 
preference as to dividends or liquidation shall have the right to be paid the value 
of his shares in accordance with the provisions of G. S. 55-113 if: 


(1) An amendment of the charter would effect the changes in his shares 
described in subdivisions (1), (2), (3), (4), or (5) of subsection 
(a) of this section or would to his prejudice create or increase any 
priority, dividend preference, cumulative dividend right, redemption 
price or liquidation preference of any other then issued shares, or 


(2) Pursuant to a plan of recapitalization involving an offer to shareholders 
of his class to exchange their shares, on which there are accrued 
dividends or dividend credits as defined in this chapter, for a new 
class of shares having preferences as to dividends or liquidation prior 
to shares of the class, a currently adopted amendment would author- 
ize the corporation to issue shares of such new class, and such plan 
of recapitalization if consummated. (1955, c. 1371, s. 1; 1959, c. 
dLO sss 30, 131.) 


Editor’s Note. — The 1959 amendment of his shares in accordance with the pro- 


added subdivision (13) to subsection (a). 
It also added at the beginning of the in- 
troductory paragraph of subsection (b) 


visions of G. S. 55-113, if an amendment 
of the charter would change the corpora- 
tion into a nonprofit corporation or coop- 


the words “Any objecting shareholder erative organization; and.” 
shall have the right to be paid the value 

§ 55-102. Offer of exchange of securities for preferred shares; 
rights of objecting shareholders.—(a) If an offer is made by the corpora- 
tion to holders of any class of its shares having accrued dividends or dividend 
credits, as defined in this chapter, to exchange said shares for securities which 
would be entitled to preference in the receipt of any periodical payment or divi- 
dend over said shares, and if the authority of the corporation to issue such securi- 
ties would require no amendment of the charter, and if the offer is accepted by 
any shareholder, then any holder of said shares who objects to the terms of the 
offer shall have the right to be paid the value of his shares in accordance with the 
provisions of G. S. 55-113. 

(b) All such offers shall be in writing and shall contain the statement, dis- 
played with reasonable prominence, to the effect that shareholders objecting to 
its terms are entitled, upon compliance with the provisions of G. S. 55-113, in- 
cluding the twenty-day notice requirement, to be paid the fair value of their shares 
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as therein provided, but failure to set forth such a statement shall not invalidate 
any consummated exchanges. (1955, c. 1371, s. 1.) 

Cross References. — See G. S. 55-100 to-dissenter rights on amendments, merg- 
(b) (2) and 55-108 (a) for the correspond- ers, consolidations. For effect of failure so 
ing requirement calling attention to cash- to call attention, see G. S. 55-113 (f). 


§ 55-103. Articles of amendment.—(a) The articles of amendment, 
other than for an amendment under subsection (b) of this section, shall be exe- 
cuted by the corporation and filed, as provided in G. S. 55-4 and shall set forth: 

(1) The name of the corporation. 

(2) The amendment so adopted. And if the amendment changes the corpo- 
ration into a nonprofit corporation or a cooperative organization, 
there shall be included a statement of purpose appropriate for a non- 
profit corporation or a cooperative organization as the case may be. 

(3) The date of the adoption of the amendment by the shareholders. 

(4) The number of shares outstanding, and the number of shares entitled 
to vote thereon, and if the shares of any class are entitled to vote 
thereon as a class, the designation and number of outstanding shares 
entitled to vote thereon of each such class. 

(5) The number of shares voted for and against such amendment, respec- 
tively, and, if the shares of any class are entitled to vote thereon as 
a class, the number of shares of each such class voted for and against 
such amendment, respectively. 

(6) If such amendment provides for an exchange, reclassification or cancel- 
lation of issued shares, and if the manner in which the same shall be 
effected is not set forth in the amendment, then a statement of the 
manner in which the same shall be effected. 

(7) If such amendment effects a change in the amount of stated capital of 
the corporation, then a statement of the manner in which the same 
is effected and a statement expressed in dollars, of the amount of 
stated capital as changed by such amendment. If the amendment 
would reduce the stated capital of the corporation, the articles may 
be entitled “Articles of Amendment and Reduction of Capital.” 

(8) Either, (i) a recital of the statement, if any, contained in the notice to 
shareholders informing them, as and if required by G. S. 55-100 (b) 
(2), of dissenter’s rights to payment, or (ii) a brief explanation of 
why the amendment does not give rise to dissenter’s rights under 
Gap o55OURNGD a 

(b) If the amendment is made by the directors or incorporators as permitted 
by subsection (a) of G. S. 55-100, the articles of amendment shall be executed by 
the directors or incorporators, as the case may be, and be filed, as provided in G. 
S. 55-4, and shall set forth the name of the corporation, the amendment so 
adopted, and the statement that the amendment is made by the directors or incor- 
porators before the issuance of any shares. (1955, c. 1371, s. 1; 1959, c. 1316, 
Sh SP) 

Editor’s Note. — The 1959 amendment 
added the second sentence to subdivision 
(2) of subsection (a). 


§ 55-104. Effect of amendment.—No amendment shall affect any exist- 
ing cause of action in favor of or against such corporation, or its officers or di- 
rectors, or any pending suit to which such corporation or its officers or direc- 
tors shall be a party, or the existing rights of persons other than shareholders; 
and, in the event the corporate name shall be changed by amendment, no suit 
brought by or against such corporation under its former name shall abate for 
that reasons (1055 "6.0137 1ges ay) 
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§ 55-105. Restated charter.—(a) At any time after its charter has been 
amended a corporation may by action of its board of directors, without necessity 
of vote of the shareholders, cause to be prepared a document entitled “Restated 
Charter,” which shall integrate into one document its original articles of incorpo- 
ration (or articles of consolidation) and all amendments thereto, including those 
effected by articles of merger, and any statement of classification of shares filed 
pursuant to G. S. 55-42 (e), except that: 


(1) In lieu of the statement in the articles of incorporation regarding the 
minimum consideration to be received for its shares before commenc- 
ing business, the restated charter shall set forth the then stated 
capital of the corporation ; 

(Z) In lieu of the address of the initial registered office and the name of the 
initial registered agent, the restated charter shall state the address 
of the then registered office and the name of its then registered 
agent. 


(b) The restated charter shall also set forth that it purports merely to restate 
but not to change the provisions of the original articles of incorporation as sup- 
plemented and amended and that there is no discrepancy, other than as expressly 
permitted by this section, between the said provisions and the provisions of the 
restated charter. 

(c) The restated charter shall be executed by the corporation and be filed as 
provided in G. S. 55-4. 

(d) A copy of the restated charter certified by the Secretary of State shall be 
presumed, until otherwise shown, to be the full and true charter of the corpo- 
ration as in effect on the date when so certified. 

(e) A corporation may also integrate its articles of incorporation and all 
amendments thereto by the procedure provided in this chapter for amending 
mieacharter.e( 1955;..c) 1371 .s,,.1.) 


§ 55-106. Procedure for merger.—(a) One or more domestic corpo- 
rations may merge into another corporation pursuant to a plan of merger ap- 
proved in the manner provided in this chapter. 

(b) The board of directors of each corporation shall, by resolution adopted 
by each such board, approve a plan of merger setting forth: 

(1) The names of the corporations proposing to merge, and the name of 
the corporation into which they propose to merge, which is herein- 
after designated as the surviving corporation. 

(2) The name which the surviving corporation is to have, which name may 
be that of any of the corporations involved in the merger or any 
other available name permitted by this chapter. 

(3) The terms and conditions of the proposed merger. 

(4) The manner and basis of converting the shares of each merging 
corporation into shares or other securities or obligations of the sur- 
viving corporation. 

(5) A statement of any changes in the charter of the surviving corporation to 
be effected by such merger. 

(6) Such other provisions not inconsistent with law as are deemed neces- 
Bai Ondesitapleci(lO2 ee. 0/7. seal 1 O30 Bem 5 19436 O70 G eS: 
Sp Swed N shy Sober tes ARGV AL SMe) 


Editor’s Note. — This section must be the continuation of business under the 


considered in the light of G. S. 55-108 
(shareholders’ approval) and G. S. 55-109 
(filing of “articles of merger”). 

Statute Controls as to Merger or Con- 
solidation—Where two corporations en- 
ter into an agreement for their union and 
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name of one with the combined assets 
of both, the statute controls as to whether 
there is a merger or a consolidation. Car- 
olina Coach Co. v. Hartness, 198 N. C. 
524, 152 S. E. 489 (1930). 
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_§ 55-107. Procedure for consolidation.—(a) Any two or more domes- 
tic corporations may consolidate into a new corporation pursuant to a plan of 
consolidation approved in the manner provided in this chapter. 

(b) The board of directors of each corporation shall, by resolution adopted by 
each such board, approve a plan of consolidation setting forth: 


(1) The names of the corporations proposing to consolidate, and the name 
of the new corporation into which they propose to consolidate, which 
is hereinafter designated as the new corporation. The name of the 
new corporation may be that of any of the corporations involved 
in the consolidation or any other available name permitted by this 
chapter. 

(2) The terms and conditions of the proposed consolidation. 

(3) The manner and basis of converting the shares of each corporation into 
shares or other securities or obligations of the new corporation. 

(4) With respect to the new corporation, all of the statements required to 
be set forth in articles of incorporation for corporations organized 
under this chapter, except the names and addresses of the incorpo- 
rators. 

(5) Such other provisions not inconsistent with law as are deemed neces- 
sary Of desitabley \@1O25.5Cw a7 cael LO me 53 19435 cre, 0 mee 
Siro ileers Weer te, Vsy/ihe eh) 


§ 55-108. Approval of merger or consolidation by shareholders.— 
(a) The board of directors of each corporation, upon approving such plan of 
merger or plan of consolidation, shall, by resolution, direct that the plan be sub- 
mitted to a vote at a meeting of shareholders, which may be either an annual or 
a special meeting. Written or printed notice shall be given to each shareholder 
of record, not less than twenty days before such meeting, in the manner provided 
in this chapter for the giving of notice of meetings of shareholders, and shall 
state this as a purpose of the meeting, whether the meeting be annual or a special 
meeting. A copy or a summary of the plan of merger or plan of consolidation, 
as the case may be, shall be included in or enclosed with such notice. Such 
notice shall contain a statement, displayed with reasonable prominence, to the 
effect that dissenting shareholders are entitled, upon compliance with G. 5S. 55- 
113, including the twenty-day notice requirement, to be paid the fair value of 
their shares as provided in that section, but failure of the notice to contain such 
a statement shall not invalidate the merger or consolidation. 


(b) At each such meeting, a vote of the shareholders shall be taken on the 
proposed plan of merger or consolidation. Each outstanding share of each such 
corporation shall be entitled to vote on the proposed plan of merger or consoli- 
dation, whether or not such share otherwise has voting rights. The plan of 
merger or consolidation shall be approved upon receiving the affirmative vote 
of the holders of at least a majority of the outstanding shares of each such cor- 
poration, unless any class of shares of any such corporation is entitled to vote 
as a class thereon, in which event, as to such corporation, the plan of merger 
or consolidation shall be approved upon receiving the affirmative vote of the 
holders of at least a majority of the outstanding shares of each class of shares 
entitled to vote as a class thereon and a majority of all the other outstanding 
shares. Any class of shares of any such corporation shall be entitled to vote as 
a class if the plan of merger or consolidation, as the case may be, contains any 
provision which, if contained in a proposed amendment to the charter, would 
entitle such class of shares to vote as a class; and if the plan of merger or con- 
solidation contains any provisions which, if contained in a proposed amendment 
to the charter of a constituent corporation, would require by the express pro- 
visions of said charter a greater vote of its shareholders than is herein other- 
wise required for approval of a merger or consolidation, the said plan requires 
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the approval of the thus prescribed greater vote of the shareholders of that 
corporation. 

(c) After such approval by a vote of the shareholders of each corporation, 
and at any time prior to the filing of the articles of merger or consolidation, the 
merger or consolidation may be abandoned pursuant to provisions therefor, if 
any, set forth in the plan of merger or consolidation. (1925, c. 77, s. 1; 1939, 


eee 945,00" 2705° GP Se st558165991 9556 1 371.-Se 1h) 


§ 55-108.1. Merger of wholly-owned subsidiary into parent.—Un- 
less otherwise provided in the charter or bylaws, no approval by shareholders 
of the surviving corporation shall be required for a merger if at the time of 
approval of the plan of merger by the board of directors of each of the corpora- 
tions, domestic or foreign, who are parties thereto, the surviving corporation 
is the owner of all the outstanding shares of the other corporation, or corpora- 
tions, domestic or foreign, who are parties to the merger, and the plan of merger 
does not provide for any changes in the charter of, or the issuance of any shares 
by, the surviving corporation; and in such case the articles of merger shall contain 
statements showing compliance with the conditions of this section, and, in lieu 
of statements relating to the vote of shareholders of the surviving corporation, 
need only state the approval by its board of directors. (1955, c. 1371, s. 1; 
aD ec. 1316, .s..37.) 

Editor’s Note. — The 1959 amendment between the words “surviving” and “cor- 
deleted the word “domestic” in line three poration.” 


§ 55-109. Articles of merger or of consolidation.—(a) After the ap- 
proval by the shareholders as required by G. S. 55-108, articles of merger or of 
consolidation shall be executed by each corporation and be filed as provided in 
G. S. 55-4, except that a copy thereof certified by the Secretary of State shall 
also be recorded in the office of the clerk of the superior court of each county 
wherein the constituent corporations have their registered offices. 

(b) The articles of merger or of consolidation shall set forth: 

(1) The plan of merger or the plan of consolidation. 

(2) As to each corporation, the number of shares outstanding, and, if the 
shares of any class are entitled to vote as a class, the designation 
and number of outstanding shares of each such class. 

(3) As to each corporation, the number of shares voted for and against 
such plan, respectively, and, if the shares of any class are entitled 
to vote as a class, the number of shares of each such class voted 
for and against such plan, respectively. 

(c) The time when the merger or consolidation is effected is determined 
by the provisions of G. S. 55-4. (1925, c. 77, s. 1; 1939, c. 5; 1943, c. 270: G. 
imc 2-169 591955, c. 1371, s. 1.) 


§ 55-110. Effect of merger or consolidation.—(a) When such merger 
or consolidation has been affected: 

(1) The several corporations parties to the plan of merger or consolida- 
tion shall be a single corporation, which, in the case of a merger, 
shall be that corporation designated in the plan of merger as the 
surviving corporation, and, in the case of a consolidation, shall be 
the new corporation provided for in the plan of consolidation; 

(2) The separate existence of all corporations parties to the plan of merger 
or consolidation, except the surviving or new corporation, shall 
cease ; 

(3) Such surviving or new corporation shall have all the rights, privileges, 
immunities and powers and shall be subject to all the duties and lia- 
bilities of a corporation organized under this chapter. 

(b) Such surviving or new corporation shall thereupon and thereafter, to the 
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extent consistent with its charter as established or changed by the merger or 
consolidation, possess all the rights, privileges, immunities, and franchises, as 
well of a public as of a private nature, of each of the merging or consolidating 
corporations; and all property, real, personal and mixed, and all debts due on 
whatever account, and all other choses in action, and all and every other in- 
terest, of or belonging to or due to each of the corporations so merged or con- 
solidated, shall be taken and deemed to be transferred to and vested in such 
single corporation without further act or deed; and the title to any real estate, 
or any interest therein, vested in any of such corporations shall not revert or be 
in any way impaired by reason of such merger or consolidation. 

(c) Such surviving or new corporation shall thenceforth be responsible and 
liable for all the liabilities, obligations and penalties of each of the corporations 
so merged or consolidated; and any claim existing or action or proceeding, civil 
or criminal, pending by or against any such corporations may be prosecuted as 
if such merger or consolidation had not taken place, or such surviving or new 
corporation may be substituted in its place; and any judgment rendered against 
any of the merged or consolidated corporations may be enforced against the 
surviving or new corporation. Neither the rights of creditors nor any liens 
upon the property of any merged or consolidated corporations shall be impaired 
by the merger or consolidation. 

(d) In the case of a merger, the charter of the surviving corporation shall be 
deemed to be amended to the extent, if any, that changes in its charter are stated 
in the plan of merger. In the case of a consolidation, the articles of consolidation 
shall be deemed to be the articles of incorporation of the new corporation, (1925, 
Cush, S. 1s 1943.) CuZ70re Ge ors st) 0- (00s8 UO) Cael oa encun I) 

A merger does not create new or addi- only those rights. Good Will Distributors 
tional rights. The surviving corporation (Northern), Inc. v. Shaw, 247 N. C. 157, 
is vested with all the rights which each 100 S. E. (2d) 334 (1957), construing for- 
party to the merger could exercise but mer § 55-166. 


§ 55-111. Merger or consolidation of domestic and foreign corpo- 
rations.—(a) One or more foreign corporations and one or more domestic cor- 
porations may be merged or consolidated into a corporation of this State or of 
another state if such merger or consolidation is permitted by the laws of the 
state under which each such foreign corporation is organized. 

(b) Each domestic corporation shall comply with the provisions of this chap- 
ter with respect to the merger or consolidation, as the case may be, of domestic 
corporations and each foreign corporation shall comply with the applicable pro- 
visions of the laws of the state under which it is organized. 

(c) If the surviving or new corporation, as the case may be, is a corporation 
of any state other than this State, it shall comply with the provisions of this 
chapter with respect to foreign corporations if it is to transact business in this 
State; and if after the merger or consolidation it transacts no business in this 
State the courts of this State shall have jurisdiction in actions to enforce any 
obligation of any constituent corporation of this State and process therein may 
be served as provided in G. S. 55-145. 

(d) The effect of such merger or consolidation shall be the same as in the 
case of the merger or consolidation of domestic corporations, if the surviving or 
new corporation is to be a corporation of this State. If the surviving or new 
corporation is to be a corporation of any state other than this State, the effect 
of such merger or consolidation shall be the same as in the case of the merger 
or consolidation of domestic corporations except insofar as the laws of such 
other state provide otherwise. 

(e) If the new or surviving corporation is not a corporation in this State, 
then notwithstanding anything in the foregoing provisions of this section: 

(1) The rights of any holder of shares in any constituent corporation that 
is a corporation of this State to receive notice of dissenters’ rights, 
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to file his dissent, upon dissent to demand and receive payment of 
the fair value of his shares or to avail himself of any equitable relief 
to which he would be entitled if the surviving or new corporation 
were a corporation of this State shall not be impaired, and 

(2) The courts of this State shall have jurisdiction in actions to enforce 
the aforesaid rights against the surviving or new corporation re- 
gardless of whether or not said corporation is otherwise subject to 
the jurisdiction of the courts of this State and in any such action 
service of process may be made in the manner provided in this chap- 
ter that would be applicable if said corporation were transacting 
business in this State. (1925, c. 77, s. 1; 1939, c. 5; 1943, c. 270; 
GH oe isis 165501955) call 37iae ate) 


§ 55-112. Sale, lease, exchange and mortgage of assets. — (a) A 
mortgage of or other security interest in all or any part of the property of a cor- 
poration may be made by authority of the board of directors without authoriza- 
tion of the shareholders, unless otherwise provided in the charter or in bylaws 
adopted by the shareholders. 

(b) Unless otherwise provided in the charter or in the bylaws adopted by the 
shareholders, a sale, lease or exchange of all or substantially all the property 
and assets of a corporation, not made for shares of the purchasing corporation, 
foreign or domestic, whether in a single transaction or a series of transactions, 
may be made by the board of directors without authorization from the share- 
holders if: 


(1) In the judgment of the board of directors the corporation is in a fail- 
ing condition and a sale for cash or its equivalent is deemed by them 
advisable in meeting the liabilities of the corporation, or 

(2) The corporation was incorporated for the purpose of liquidating such 
property and assets, or 

(3) The sale, lease or exchange is not made to terminate or dispose of the 
business in which the corporation was organized to engage, but 
merely as a transaction or one of a series of transactions, whether 
usual or unusual, to further the said business. 

(c) Any other sale (whether for cash or for securities of the purchasing cor- 
poration or otherwise), or any other lease or exchange of all or substantially all 
the property of a corporation requires approval of the shareholders in the fol- 
lowing manner: 

(1) The board of directors shall adopt a resolution recommending such 
sale, lease or exchange and directing the submission thereof to a 
vote at a meeting of shareholders, which may be either an annual or 
a special meeting. 

(2) Written notice shall be given to each shareholder of record entitled to 
vote at such meeting within the time and in the manner provided 
in this chapter for the giving of notice of meetings of shareholders, 
and, whether the meeting be an annual or a special meeting, shall 
state that the purpose or one of the purposes of such meeting is to 
consider the proposed sale, lease or exchange. If the sale, lease or 
exchange would give rise to a dissenter’s right of payment for his 
shares under this chapter, such notice shall contain a statement, dis- 
played with reasonable prominence, to the effect that the dissenting 
shareholders are entitled, upon compliance with G. S. 55-113, in- 
cluding the twenty-day notice requirement, to be paid the fair value 
of their shares as therein provided, but failure of the notice to con- 
tain such a statement shall not invalidate the sale, lease or exchange. 

(3) At such meeting the shareholders may authorize such sale, lease or 
exchange and may fix, or may authorize the board of directors to 
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fix, any or all of the terms and conditions thereof and the considera- 
tion to be received by the corporation therefor. Each outstanding 
share of the corporation shall be entitled to vote thereon, whether 
or not otherwise entitled to vote. Such authorization shall require 
the affirmative vote of at least two-thirds of the outstanding shares 
of the corporation, unless any class of shares is entitled to vote as a 
class thereon, in which event such authorization shall require the 
affirmative vote of at least two-thirds of the outstanding shares of 
each class of shares entitled to vote as a class thereon and two-thirds 
of all other outstanding shares. Any class of shares shall be entitled 
to vote as a class if the sale, lease or exchange is for securities of 
another corporation, foreign or domestic, and such sale, lease or ex- 
change is part of a plan of distribution of such securities that would 
effectuate such changes in that class of shares as would entitle those 
shares to vote as a class if the changes were contained in a proposed 
amendment to the charter. 

(d) The board of directors may, if so empowered by such authorization of the 
shareholders, abandon such sale, lease or exchange, subject to the rights of third 
parties under any contracts relating thereto, without further action or approval 
by shareholders. (1925, c. 235; 1929, c. 269; 1939, c. 279; G. S., s. 55-26; 
195s acd 37s) 


§ 55-113. Rights of objecting shareholders upon fundamental 
changes and certain exchanges of shares.—(a) As used in this section: 


(1) “Sale of assets for shares” means a sale, exchange or other disposition 
of all, or substantially all, the property and assets of a corporation, 
if made for, or substantially for, shares of another corporation, for- 
eign or domestic. 

(2) “Corporation” includes, if the context so indicates, the successor cor- 
poration which acquires the property of the predecessor corporation 
upon merger, consolidation or sale of assets for shares. 

(3) With respect to offers of exchange of shares which entitle the pre- 
ferred shareholders designated in G. S. 55-102 to rights under this 
section, the term “effective date of the exchange” means the date on 
which the corporation first actually consummated such an exchange 
of shares or, in case it reserved the right to postpone the operation 
or effectiveness of all acceptances of its offer of exchange, the date 
on which it declared the acceptance operative or effective. 


(b) Any shareholder designated in G. S. 55-101 (b) as having rights under 
this section in connection with amendment of the charter or designated in G. S. 
55-119 (b) as having rights under this section in connection with dissolution 
and liquidation of assets in kind, or any shareholder of a corporation effecting a 
merger, consolidation or sale of assets for shares may give to the corporation, 
prior to or at the meeting of the shareholders to which the proposal of amend- 
ment, dissolution, merger, consolidation or sale of assets for shares is submitted 
to a vote, written notice that he objects to such proposal. Within twenty days 
after the date on which the vote was taken, such shareholder may, unless he 
voted in person or by proxy in favor of the proposal, make written demand on 
the corporation for payment of the fair value of his shares. Such demand shall 
state the number and class of shares owned by him. In addition to any other 
right he may have in law or equity, a shareholder giving such notice shall be 
entitled, if and when the amendment, dissolution, merger, consolidation or sale 
of assets for shares is effected, to be paid by the corporation the fair value of 
his shares, as of the day prior to the date on which the vote was taken, subject 
only to the surrender by him of the certificate representing his shares. 

(c) Any holder of preferred shares designated in G. S. 55-102 as having a 
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right to payment for his shares in connection with an offer of exchange of securi- 
ties may, within twenty days after the date when the offer was mailed or other- 
wise reasonably dispatched to him, give to the corporation written notice that he 
objects to the terms of said offer of exchange and that he demands payment for 
his shares. Such notice shall state the number and class of shares owned by him. 
Twenty days after the effective date of the exchange or twenty days after the 
date of mailing or otherwise reasonably dispatching such notice, whichever date 
is later, a shareholder giving such notice shall, in addition to any other right he 
may have in law or equity, be entitled to be paid by the corporation the fair 
value of his shares as of the day preceding the mailing or otherwise reasonably 
dispatching of the notice, unless all exchange or agreements to exchange there- 
tofore made shall have been rescinded within the applicable twenty-day period 
above mentioned, subject only to the surrender by him of his certificate represent- 
ing his shares. 


(d) If within thirty days after the date upon which the objecting shareholder 
becomes entitled to payment of his shares under subsections (b) and (c) of this 
section the value of the shares is agreed upon between the shareholder and the 
corporation, payment therefor shall be made within sixty days after the agree- 
ment, upon surrender of the certificate representing the shares, whereupon the 
shareholder shall cease to have any interest in such shares or in the corporation. 

(e) If within the thirty-day period mentioned in subsection (d) of this section 
the shareholder and the corporation do not agree as to the value of the shares 
the shareholder may, within sixty days after the expiration of the thirty-day 
period, file a petition in the superior court of the county of the registered office 
of the corporation asking for the appointment by the clerk of three qualified and 
disinterested appraisers to appraise the fair value of the shares. A summons as in 
other cases of special proceedings, together with a copy of the petition, shall be 
served on the corporation at least ten days prior to the hearing of the petition 
by the court. The award of the appraisers, or a majority of them, if no excep- 
tions be filed thereto within ten days after the award shall have been filed in 
court, shall be confirmed by the court, and when confirmed shall be final and 
conclusive, and the shareholder upon depositing the proper share certificates in 
court, shall be entitled to judgment against the corporation for the appraised value 
thereof as of the date prescribed in this section, together with interest thereon 
to the date of such confirmation. If either party files exceptions to such award 
within ten days after the award shall have been filed in court, the case shall be 
transferred to the civil issue docket of the superior court for trial during term 
and shall be there tried in the same manner, as near as may be practicable, as is 
provided in chapter 40 for the trial of cases under the eminent domain law of 
this State, and with the same right of appeal to the Supreme Court as is per- 
mitted in said chapter. The court shall assess the cost of said proceedings as it 
shall deem equitable. The fair value of any shares entitled to preference on liqui- 
dation shall in no event be found to be less than two-thirds of the amount of the 
preference to which said shares would have been entitled on a voluntary liquida- 
tion on the date herein prescribed for determining fair value if under the cor- 
porate change giving rise to the preferred shareholder’s rights of payment any 
shares junior thereto retain a participation in the corporation without payment 
for such retention, or if the participation received by them upon any payment 
for such retention is found to exceed in value the amount of the said payment. 
Upon payment of the judgment the shareholder shall cease to have any interest 
in the shares or in the corporation and the corporation shall be entitled to have 
said share certificates surrendered to it by the clerk of court for cancellation. 
Unless the shareholder shall file such petition within the time herein prescribed, 
he and all persons claiming under him shall have no right of payment hereunder 
but in that event nothing herein shall impair his status as shareholder. 

(f) If in the notices sent to shareholders in connection with the meeting to 


Zoo 


§ 55-114 Cu. 55. Business Corporation Act § 55-114 


vote upon a proposed amendment of the charter, dissolution, merger, consolida- 
tion or sale of assets for shares or if in the offer of exchange of securities de- 
scribed in G. §. 55-102 no reference is made as required by this chapter to the 
provisions of this section, any shareholder entitled to but who did not avail 
himself of the provisions of this section, unless he voted for the proposal or 
accepted the offer of exchange of securities, is entitled, if he so demands in 
writing within one year after the effective date of the amendment, dissolution, 
merger, consolidation, sale of assets for shares or exchange of securities in ques- 
tion, to recover from the corporation any damage which he suffered from failure 
of the corporation to make the aforesaid reference. 

(g) The liability to pay for shares or to pay damages imposed by this section 
on a corporation extends to the successor corporation which acquires the assets 
of the predecessor, whether by merger, consolidation or sale of assets for shares. 

(h) Shares acquired by a corporation pursuant to payment of the agreed value 
thereof or to payment of the judgment entered therefor, as in this section pro- 
vided, may be held and disposed of by the corporation as in the case of other 
treasury shares. 

(1) The provisions of this section shall not apply to a merger if on the date 
of the filing of the articles of merger the surviving corporation is the owner of 
all the outstanding shares of the other corporation or corporations, domestic or 
foreign, participating in the merger and if such merger makes no changes in the 
relative rights of the shareholders of the surviving corporation. (1925, c. 77, 
Soh 51943, 0050270 (GNSS 0-1 O/eal OD cml 3 /Abes alm) 

Editor’s Note. — For note as to bad 
faith of the majority in close corporations, 
see 35 N. C. Law Rev. 271. 


ARTICLE 9. 
Dissolution and Liquidation. 


§ 55-114. Dissolution and its effect.—(a) A corporation may be dis- 
solved in any of the following ways: 

(1) Automatically by expiration of any period of duration to which the cor- 
poration is limited by its charter ; 

(2) By filing in the office of the Secretary of State articles of dissolution in 
voluntary proceedings for dissolution as prescribed in G. S. 55-116, 
55-117 and 55-118; 

(3) By entry of a decree of dissolution by the superior court in involuntary 
proceedings for dissolution by the Attorney General, as prescribed in 
G. §. 55-122, or in proceedings to liquidate the assets and business of 
the corporation, as described in G. S, 55-125, or in proceedings un- 
der G. S. 55-135; 

(4) By suspension of its charter under the provisions of G. S. 105-230 when 
the time within which the corporation’s rights might be restored un- 
der G. $. 105-232 has expired; however, the provisions for liquidation 
of corporate assets in such cases shall be those provided in G. S. 
105-232 instead of those provided in this chapter. 

(b) A dissolved corporation, however dissolved, nevertheless continues to 
exist for the purpose of winding up its affairs, prosecuting and defending actions 
by or against it, and enabling it to collect and discharge obligations, dispose of 
and convey its property, and collect and distribute its assets, but not for the pur- 
pose of continuing business except so far as necessary for winding up its affairs 
or except where G. S$. 55-115 applies. Title to property of a dissolved corporation 
does not by reason of dissolution vest in its shareholders. 

(c) After the end of the tax year in which dissolution occurs a dissolved cor- 
poration is not subject to the annual franchise tax unless it engages in business 
activities not reasonably incidental to winding up its affairs. 
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(d) The dissolution of a corporation shall not take away or impair any remedy 
available to or against such corporation for any right or claim, not covered by 
subsection (f) of this section, existing or for any liability incurred prior to such 
dissolution if the action or proceeding is commenced within two years after the 
filing of a certificate of completed liquidation, and the plaintiff or petitioner must 
allege and prove that the action or proceeding is commenced within such period. 
Nothing herein shall extend any applicable period of limitation. No action or 
proceeding, civil or criminal, to which a corporation is a party shall abate by rea- 
son of such dissolution or filing. Any action or proceeding by or against a dis- 
solved corporation may be prosecuted or defended by the corporation in its cor- 
porate name, and such use of the corporate name is also available to a shareholder 
prosecuting or defending in a derivative capacity on behalf of a dissolved corpora- 
tion. 

(e) A corporation dissolved under this or any prior act shall have the power 
to maintain, or to re-establish after failure to maintain, a board of directors and 
officers to wind up its affairs, and its shareholders, directors and officers shall 
have the power to take corporate action appropriate to that end. 


(f) Even after the filing of a certificate of completed liquidation or the entry 
of a court order declaring liquidation completed, title to any corporate assets in- 
advertently omitted from a liquidation purportedly completed shall remain in the 
corporation and, for the purpose of administering or liquidating any such assets 
or determining the corporation’s interest therein, the dissolved corporation shall 
have power to sue and defend in legal actions or proceedings and fully to act in 
its corporate name through either its board of directors and officers maintained or 
re-established as permitted in this section or through a majority of the last board 
of directors then living, however reduced in numbers, acting either directly them- 
selves or through the last officers of the corporation. (1955, c. 1371, s. 1.) 

Editor’s Note.—Section 55-135 referred institute the action. Mica Industries, Inc. 
to at the end of subdivision (a) (3) was v. Penland, 249 N. C. 602, 107 S. E. (2d) 


omitted by the legislature. 

Temporary Suspension of Charter.—AI- 
legations in the complaint to the effect 
that plaintiff corporation’s charter was 
temporarily suspended under § 105-230 
less than a year prior to the institution of 
the action do not disclose that the cor- 


120 (1959). 

Where a corporation has been served 
with summons and has filed answer, the 
action against it does not abate upon its 
subsequent dissolution. Lertz v. Hughes 
Bros, 208 N-C.) 490, 9181 SS. E.) 342 
(1935). 


poration did not have legal capacity to 


§ 55-115. Extension of duration after expiration.—(a) If a corpora- 
tion has continued to conduct its business after the expiration of its charter, it 
may at any time amend its charter so as to extend or perpetuate its period of 
existence. Expiration of a charter does not of itself create any vested right on 
the part of any shareholder or creditor to prevent such charter amendment. 

(b) No acts or contracts of a corporation during the period within which it 
could have extended its existence as permitted in this section, whether or not it 
has taken action so to extend its existence, shall be in any degree invalidated by 
Piesexmirationrottheechatter. \(1929.-en271:;.1935,. ¢.16=.GaS% s. 55-32-1955, c. 
Bosloes. 11 )) 


§ 55-116. Voluntary dissolution by directors.—(a) A _ corporation 
may be voluntarily dissolved by majority vote of the directors then in office in the 
following cases: 

(1) When the corporation has not commenced business and has not re- 
ceived any payment on any subscription to its shares. 

(2) When a corporation has been adjudged to be bankrupt. 

(3) When a corporation has made a general assignment for the benefit of 
creditors. 
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(4) By leave of court, when a receiver has been appointed in any suit in 
which the affairs of the corporation are to be wound up. 

(5) When substantially all of the assets have been sold at judicial sale or 
have been sold for the purpose of terminating the business of the 
corporation. 

(b) To effectuate dissolution under this section, articles of dissolution shall be 
executed by a majority of the directors then in office and shall be filed, in accord- 
ance with the provisions of G. S. 55-4, setting forth: 

(1) The name of the corporation. 

(2) The names and respective addresses of its officers, if any. 

(3) The names and respective addresses of its directors. 

(4) A statement showing one or more of the grounds of voluntary dissolu- 
tion mentioned in subdivisions (1) to (5), inclusive, of subsection 
(a) of this section. 

(5) That a majority of the directors have determined by majority vote to 
dissolve the corporation. (1955, c. 1371, s. 1.) 


§ 55-117. Voluntary dissolution by written consent of sharehold- 
ers.—A corporation may be voluntarily dissolved pursuant to the written consent 
of all of its shareholders. No meeting or notice of meeting is necessary. To ef- 
fectuate such dissolution, articles of dissolution shall be executed by the corpora- 
tion and shall be filed, in accordance with the provisions of G. S. 55-4, setting 
forth: 

(1) The name of the corporation. 

(2) The names and respective addresses of its officers. 

(3) The names and respective addresses of its directors. 

(4) A statement that written consent to the dissolution of the corporation 
has been signed by all shareholders of the corporation or signed in 
their names by their attorneys thereunto duly authorized, which state- 
ment shall have attached thereto such written consent duly signed. 
(1901, ce 2, s. 34> Revi s: 119551C. 7S) s, 1182221941 ac 10 5a oe 
Sorte e195 ec L005 sea 1055 acolo owe 


Cross Reference.— See note to § 55-118. 


§ 55-118. Voluntary dissolution by action of directors and share- 
holders.—(a) A corporation may be voluntarily dissolved by action of the direc- 
tors and shareholders in the following manner: 

(1) The board of directors shall adopt a resolution recommending that the 
corporation be dissolved, and directing that the question of such 
dissolution be submitted to a vote at a meeting of shareholders, which 
may be either an annual or a special meeting. 

(2) Written or printed notice shall be given to each shareholder of record 
within the time and in the manner provided in this chapter for giving 
of notice of meeting of shareholders, and, whether the meeting be an 
annual or special meeting, shall state that the purpose or one of the 
purposes is to consider the advisability of dissolving the corporation. 
If the proposal to dissolve contemplates a plan of liquidation whereby 
substantially all the assets distributable to the shareholders are to be 
conveyed, transferred, or assigned to them collectively as co-owners, 
the notice shall so inform the shareholders and shall contain a state- 
ment displayed with reasonable prominence to the effect that dissent- 
ing shareholders are entitled, upon compliance with G. S. 55-113, 
to be paid the fair value of their shares as provided in that section, 
but failure of the notice to contain such a statement shall not in- 
validate the dissolution. 

(3) At such meeting a vote may be taken on any resolution to dissolve the 
corporation. Each outstanding share of the corporation shall be en- 
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titled to vote thereon, whether or not otherwise entitled to vote. Such 
resolution shall be adopted upon receiving the affirmative vote of at 
least two-thirds of the outstanding shares of the corporation, unless 
any class of shares is entitled to vote as a class thereon, in which 
event the resolution shall require for its adoption the affirmative vote 
of at least two-thirds of the outstanding shares of each class of shares 
entitled to vote as a class thereon and of two-thirds of the other out- 


standing shares. 


(b) To effectuate such dissolution, articles of dissolution shall be executed by 
the corporation and shall be filed, in accordance with the provisions of G. S. 55-4, 


setting forth: 
(1) The name of the corporation. 


(2) The names and respective addresses of its officers. 
(3) The names and respective addresses of its directors. 
(4) A copy of the resolution adopted by the shareholders authorizing the 


dissolution of the corporation. 


(5) The number of shares outstanding, and, if the shares of any class are 
entitled to vote as a class, the designation and number of outstanding 


shares of each such class. 


(6) The number of shares voted for and against the resolution, respectively, 
and, if the shares of any class are entitled to vote as a class, the num- 
ber of shares of each such class and of the other outstanding shares 
voted for and against the resolution, respectively. (1901, c. 2, s. 34; 
Revs 12) Cee asa toe. 194 lc 195 GES es 55-121; 1951, ¢. 
LOO ase OOD CwLOsleas irl.) 


Editor’s Note.—The paragraphs in the 
note below appeared under former § 55- 
121, which was the counterpart of this 
section and § 55-117 in the law in effect 
ptior (to. July’ 1,; (1957. 

Statute Settled Mooted Questions.—As 
‘far as North Carolina is concerned, 
former § 55-121 settled the question for- 
merly much mooted in the courts as to 
whether, and under what circumstances, 
a corporation could be dissolved by the 
stockholders, when no time was fixed for 
its duration, upholding and extending this 
power of voluntary dissolution as estab- 
lished by the better considered decisions 
on the subject. White v. Kincaid, 149 N. 
@m415, 63S.) F109 * (1908). 

A Part of Every Charter.—The provi- 
sion of the statute enters into every char- 
ter, and unless otherwise enacted by the 
legislature, every stockholder takes and 
holds his stock subject to the power of 
voluntary dissolution, by resolution of the 
directors concurred in by two thirds in 


interest of the stockholders. White v. 
Kaneaid,149 9N. .C.»415)).63. S. E: 109 
(1908). 


Directors Are Trustees.—The directors 
of a corporation in proceedings for disso- 
lution are trustees in the sense that they 
must act faithfully in their judgment for 
the benefit of the corporation and in fur- 
therance of its interest, and not for the 
purpose of unjustly oppressing the hold- 
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ers of the minority stock, or to attain 
their own personal ends. White v. Kin- 
caid, 149 N. C. 415, 63 S. E. 109 (1908). 

Motive for Dissolution Generally Im- 
material, — When a corporation lawfully 
proceeds to wind up its affairs in accord- 
ance with the statute, the motive prompt- 
ing the act, however reprehensible or 
malicious, is not, as a rule, relevant to the 
inquiry; and the courts will not undertake 
to interfere with the honest exercise of 
discretionary powers vested by statute in 
the management of a corporation, how- 
ever unwise or improvident it may seem 
in a given instance. White v. Kincaid, 
149 N. C. 415, 63 S. E. 109 (1908). 

Liquidation to Escape Judgment.—An 
attempted liquidation by a corporation, to 
escape judgment for the refund of money 
wrongfully distributed, is in fraud of 
creditors, Chatham v. Realty Co., 180 N. 
M8500, 9105 152329" C1920). 

Suits Pending Dissolution. — Where it 
appears in an action that the indebtedness 
sought to be recovered was claimed to 
be due a corporation, and that the suit 
Was instituted by the individual stock- 
holders, a judgment as of nonsuit is prop- 
erly entered, though proceedings in disso- 
lution of the corporation were being had 
under the statute, the proper party plain- 
tiff being the corporation or a _ receiver 
appointed therefor. Worthington yv. Gil- 
Miers 190) Noe Cwice.ete00S. Ee 153801925 ye 
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§ 55-119. Procedure after filing articles of dissolution.—(a) After 
the filing of articles of dissolution in the office of the Secretary of State, the cor- 
poration shall, except in case of dissolution under G. $. 55-116 (a) (2), (3) and 
(4), immediately cause notice of the dissolution to be mailed to each known cred- 
itor of the corporation, and to the Commissioner of Revenue, and such notice shall 
be published once a week for four successive weeks in a newspaper published in 
the county wherein the corporation has its registered office, and, if there be no 
newspaper published in such county, then in some newspaper of general circula- 
tion in such county. The corporation shall then proceed to collect its assets, con- 
vey and dispose of such of its properties as are not to be distributed in kind to its 
shareholders, pay, satisfy and discharge its liabilities and obligations and do all 
other acts required to liquidate its business and affairs, including the collection of 
unpaid subscriptions necessary to equalize the agreed payments by subscribers of 
its shares. After paying or adequately providing for the payment of all its obli- 
gations, the corporation shall distribute the remainder of its assets, either in cash 
or in kind, among its shareholders according to their respective rights and in- 
terests. 


(b) If liquidation is effected by transfer of assets in kind to the shareholders 
collectively as co-owners, and objecting shareholder so demanding is entitled to be 
aid the fair value of his shares or damages in accordance with the provisions of 
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Editor’s Note.—The paragraphs in the eral statute. Wilson v. Leary, 120 N. C. 


note below were decided under the former 
statute relating to the distribution of 
funds upon the dissolution of a corpora- 
tion. 

How Assets Distributed.— When the 
receiver has collected the assets he is re- 
quired to pay all the debts, if the funds 
are sufficient, and, if the funds are not 
sufficient, to distribute the same ratably, 
among all the creditors who prove their 
claims. When once the court of equity, 
through its receiver, takes charge of the 
assets, they are to be distributed pro rata 
among the creditors, subject to such pri- 
orities as have already accrued. Mer- 
chants National Bank v. Newton Cotton 
Mills, 115 N. C. 507, 20 S. E. 765 (1894). 

Property Does Not Revert or Escheat. 
—Upon the dissolution or extinction of a 
corporation for any cause, the real prop- 
erty conveyed to it in fee does not re- 
vert to the original grantors or their 
heirs, and its personal property does not 
escheat to the State; and this is so 
whether or not the duration of the corpo- 
ration was limited by its charter or gen- 


90, 26 S. E. 630 (1897), overruling Fox 
v. Horah, 36 N.C. 358 (1841): 

Creditors Come before Stockholders.— 
A corporation cannot settle with its mem- 
bers, by the application of assets to the 
retirement or redemption of the stock of 
the shareholders, until it has first settled 
and discharged all its liabilities, and any 
agreement among the shareholders look- 
ing to such arrangement will be void as 
to creditors. Heggie v. Building & Loan 
Ass'n, 107 N. C./581, 12°S:, Ee 7sa(s90), 

Bondholders Held General Creditors.— 
Where payment of interest on bonds is- 
sued to preferred stockholders in reor- 
ganization of corporation was not re- 
stricted to payment out of earnings, but 
on the contrary the obligation was fixed 
and certain in the payment of interest out 
of assets of the corporation, this made 
and constituted the holders of such bonds 
under North Carolina statutory law gen- 
eral creditors. Bemis Hardwood Lumber 
Co. v. United States, 117 F. Suppiaassa 
(1954). 


§ 55-120. Revocation and cancellation of voluntary dissolution 


proceedings. — (a) At any time after the filing of articles of dissolution and 
prior to the filing of a certificate of completed liquidation, a dissolution effected 
under G,. §. 55-116, G. S. 55-117 or G. S. 55-118 may be revoked by the filing of 
a statement of revocation of dissolution. The contents of such a statement and 
the proceedings taken so as to revoke a dissolution shall conform with such adap- 
tations as are appropriate to revocation to either (i) those prescribed in the sec- 
tion under which the dissolution was effected, or (ii) those prescribed in G. S. 


55-117 or G. §:'55-118. 


(b) Upon the filing of such statement of revocation of dissolution in the office: 
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of the Secretary of State, the revocation of the voluntary dissolution proceedings 
shall become effective and the corporation may again carry on business. 

(c) If a dissolution has been effected by the filing of articles of dissolution 
containing false statements of facts which if truthfully stated would not have met 
the requirements of this chapter for a dissolution, any shareholder may maintain 
an action to cancel the said articles of dissolution and to restore the charter of the 
corporation unless liquidation has theretofore proceeded so far as to make such 
cancellation and restoration impracticable. Such action shall be brought in the 
county in which the corporation has its registered office or its principal place of 
business. Upon the filing in the office of the Secretary of State of a decree of 
cancellation of said articles of dissolution, the corporation’s charter and its right 
to do business thereunder shall be thereby restored. (1955, c. 1371, s. 1.) 


§ 55-121. Completion of liquidation in voluntary dissolution pro- 
ceedings.—(a) When all liabilities and obligations of a dissolved corporation 
have been paid and discharged, or adequate provision has been made therefor, 
and all of the remaining property and assets of the corporation have been dis- 
tributed to its shareholders pursuant to G. S. 55-119, a certificate of completed 
liquidation shall be executed by the corporation and shall be filed in accordance 
with the provisions of G. S. 55-4, setting forth: 

(1) The name of the corporation. 

(2) That articles of dissolution have theretofore been filed in the office of 
the Secretary of State, the date on which articles were filed, and that 
the dissolution thereby effected has not been revoked. 

(3) That all liabilities and obligations of the corporation have been paid 
and discharged or that adequate provision has been made therefor. 

(4) That the remaining property and assets of the corporation have been 
distributed among its shareholders in accordance with their respective 
rights and interests. 

(b) Upon the filing of such certificate in the office of the Secretary of State in 
accordance with G. S. 55-4, the existence of the corporation shall cease except as 
otherwise provided in this article. 

(c) The Secretary of State shall not file the certificate of completed liquida- 
tion until the receipt by him of a notice from the Commissioner of Revenue to the 
effect that such corporation has met the requirements with respect to reports and 
taxes required by the revenue laws of the State of North Carolina. CLOOl = cy 2, 
Bee evors., 1195; C.'S.46:1182- 1941,%c. LO Gr ops posaie e951 =) 1005, 
pe 959,00,01371,;:s..1:) 


§ 55-122. Involuntary dissolution in action by Attorney General.— 
A corporation may be dissolved involuntarily by a decree of the superior court in 
an action brought by the Attorney General in the name of the State when it is es- 
tablished that: 

(1) The charter of the corporation was procured through fraud; or 

(2) The corporation has without justification refused to comply with a 
final court order for the production of its books, records, or other 
documents as provided in G. S. 55-38; or 

(3) The corporation has, after written notice by the Attorney General given 
at least twenty days prior thereto, continued to exceed or abuse the 
authority conferred upon it by law to the injury of the public or of its 
shareholders, creditors, or debtors; or 

(4) The corporation has, after written notice by the Attorney General given 
at least twenty days prior thereto, failed for thirty days to meet the 
requirements of G. S. 55-13 with respect to appointing and maintain- 
ing a registered agent in this State; or 

(5) The corporation has, after written notice by the Attorney General given 
at least twenty days prior thereto, failed for thirty days after change 
of its registered office or registered agent to file in the office of the 
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Secretary of State the statement required by G. S. 55-14. (Code, ss. 
604,605, 694; 1889, ¢.533-s1901, cr 2Zpsme/35, Rev..)ss: ISG aes 
G.+S.)'ss. 1185, 11873: G2 Ss ss, 55-1247 5521263) 19555 ¢c. 0137 eee 


§ 55-123. Duties of Attorney General with respect to actions for 
involuntary dissolution.—Whenever the Attorney General has reason to be- 
lieve that any corporation has given cause for dissolution as provided in G. $. 55- 
122 and the case involves the public interest, it is the duty of the Attorney Gen- 
eral to bring an action under that section. If the cause for dissolution does not 
involve the public interest, the Attorney General has a duty to bring an action 
if satisfactory security is given to indemnify the State against the costs and ex- 
penses to be incurred thereby. (Code, s. 605; Rev., s. 1198; C. S., s. 1187; 
FOS 00- 1201955 ,eCa lS / om ley 


§ 55-124. Venue and service of process.—Every action by the Attor- 
ney General for the involuntary dissolution of a corporation shall be commenced 
in the superior court of the county in which the registered office of the corpora- 
tion is situated. Summons shall issue and be served as in other civil actions. 


(1955, c. 1371, s. 1.) 


§ 55-125. Power of courts to liquidate and decree involuntary dis- 
solution.—(a) ‘The superior court shall have power to liquidate the assets and 
business of a corporation in an action by a shareholder when it is established that: 

(1) The directors are deadlocked in the management of the corporate 
affairs and the shareholders are unable to break the deadlock, so that 
the business can no longer be conducted to the advantage of all the 
shareholders; or 

(2) The shareholders are deadlocked in voting power, otherwise than by 
virtue of special provisions or arrangements designed to create veto 
power among the shareholders, and for that reason have been un- 
able at two consecutive annual meetings to elect successors to directors 
whose terms had expired; or 

(3) All of the present shareholders are parties to, or are transferees or sub- 
scribers of shares with actual notice of a written agreement, whether 
embodied in the charter or separate therefrom, entitling the complain- 
ing shareholder to liquidation or dissolution of the corporation at 
will or upon the occurrence of some event which has subsequently 
occurred; or 

(4) Liquidation is reasonably necessary for the protection of the rights or 
interests of the complaining shareholder. 

(b) The superior court shall have power to liquidate the assets and business of 
a corporation in an action by a creditor: 

(1) When the claim of the creditor has been reduced to judgment and an 
execution thereon returned unsatisfied; or 

(2) When the corporation admits in writing that the claim of the creditor 
is due and it is established that the corporation is unable to pay its 
debts in the ordinary course of business. 

(c) A court that has undertaken the liquidation of the assets and business of 
a corporation under subsections (a) or (b) of this section may at any time enter 
a decree dissolving the corporation, and shall upon application of any interested 
party enter an order declaring liquidation completed. 

(d) Actions under this section shall be brought in the county in which the 
corporation has its registered office or its principal place of business. 

(e) Summons shall issue and be served on the corporation as in other civil 
actions, and it shall not be necessary to make shareholders parties to any such 
actions unless relief is sought against them personally. 

(f{) The superior court shall have power to liquidate the assets and business 
of a corporation when an action has been filed by the Attorney General to dis- 
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solve a corporation and it is established that liquidation of its assets and business 
should precede the entry of a decree of dissolution. (1955, c. 1371, s. 1; 1959, c. 


1316, s. 26.) 


Editor's Note. — The 1959 amendment 
inserted in subdivision (2) of subsection 
(a) the words “otherwise than by virtue 
of special provisions or arrangements de- 
signed to create veto power among the 
shareholders.” 

Sufficient Allegations under Subdivision 
(4) of Subsection (a).—The superior 
court has authority, in the exercise of its 
discretion, under subsection (a) (4) of 
this section, to order the liquidation of a 
corporation upon application of a stock- 
holder alleging that the corporation had 
been operating at a loss and that to al- 
low it to continue operations would de- 
plete its assets and seriously damage the 


As to necessity for service on share- 
holders in suit under former statute for 
dissolution of corporation, see Glod_ v. 
Castle Hayne Growers and Shippers, Inc., 
239 N. C. 304, 79 S. E. (2d) 396 (1954). 

As to involuntary liquidation under 
former statutes, see Asheville Division v. 
Aston, 92 N. C. 579 (1885); Simmons v. 
Norfolk, sete); Steamboat | ‘Co.; (113N. \C. 
147,.18.S.' BR. 117 (1893); Greenleaf vy. 
Land & Lumber Co., 146 N. C. 505, 60 
s. E. 424 (1908); Lasley v. Mercantile 
Co., 179 N. C. 575, 103 S. EH. 213 (1920); 
Jones v. A. & W. Ry. Co., 193 N. C. 590, 
137 3, -E, 707 (1927); Bank vy. Gudger, 
212 F. 49 (1914). 


stockholders. Royall v. Carr Lumber Co., 
248 N. C. 735, 105 S. E. (2d) 65 (1958). 


§ 55-126. Application for liquidation by court after dissolution.— 
A corporation, at any time after voluntary dissolution and during the liquidation 
of its business and affairs, may make application to the superior court of the 
county in which the registered office or principal place of business of the corpo- 
ration is situated to have the liquidation conducted or continued under the super- 
vision of the court and, upon the granting of such application, the liquidation shall 
proceed as provided in this chapter. Similar application may be made after liqui- 
dation has been purportedly completed in either voluntary or involuntary disso- 
lution, when it subsequently appears that newly discovered or inadvertently 
omitted assets require liquidation, and if no director or appropriate officer makes 
such application, the application may be made by any creditor or any shareholder 
or any person having an interest in such liquidation, including the University of 
North Carolina. (Code, ss. 619, 668, 669; 1901, c. 2, ss. 61, G2 a lnev, nessa 1205: 
fea 2, 8.1195 5°G).S., 55-134. 1955."c.. 1371, s: 1) 


§ 55-127. Procedure in liquidation of corporation by court.—In an 
action to liquidate the assets and business of a corporation, the court shall appoint 
receivers and the receivers so appointed shall have such powers and duties as are 
provided in article 38, chapter 1 of the General Statutes of North Carolina. (1955, 
et o/15 0S; 11.) 


§ 55-128. Discontinuance of liquidation action. — The liquidation of 
the assets and business of a corporation may be discontinued at any time during 
the liquidation proceedings when it is established that cause for liquidation no 
longer exists. In such event the court shall dismiss the action and direct the re- 
delivery to the corporation of all its remaining property and assets, and shall de- 
cree cancellation of any prior dissolution. (1955, c. 1371, s. 1.) 

Proceedings on motion by intervening court to discontinue liquidation of the 
stockholders to vacate an order appointing corporation under this section. Royall v. 
receivers are without prejudice to the Carr Lumber (CO@y, BAS IN, (C, Wa, ss Se 
rights of the interveners to petition the FE, (2d) 65 (1958). 


§ 55-129. Duties of officials as to decrees and orders concerning 
dissolution.—A court decree effecting or canceling a dissolution of a corporation 
or a court order declaring liquidation completed shall contain a direction to the 
clerk of that court promptly to file one certified copy of such decree or order with 
the Secretary of State and also to file a certified copy thereof with the clerk of the 
superior court of the county wherein the corporation has its registered office, un- 
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less the decree or order was entered in that court. The fees for the preparation, 
certificates, and filing of such decree or order shall be taxed as a part of the costs 
Ifthe actions (1955, Calo/ asm 


§ 55-130. Disposition of amounts due to unavailable shareholders 
and creditors.—Upon liquidation of a corporation, the portion of the assets dis- 
tributable to a creditor or shareholder who is unknown or cannot be found, shall 
be reduced to cash and deposited with the clerk of the superior court of the county 
of the registered office of the corporation to be held three months for the persons 
respectively entitled thereto, as and when satisfactory evidence of their right to 
the same is furnished. After the clerk has held the unclaimed cash for the afore- 
said period of three months, he shall pay such assets to the University of North 
Carolina, to be held without liability for profit or interest until a just claim there- 
for shall be preferred’ by the parties entitled’ thereto. (1947, c. 613; °c. G213us: 
Us) Gr SD NOZ Os nC me ho den san lL.) 


§ 55-130.1. Voluntary surrender of corporate rights and franchises 
by incorporators. — The incorporators named in the articles of incorporation 
may, before the payment of any part of the capital stock, and before beginning 
the business for which the corporation was created, surrender the existing cor- 
porate rights and franchises, by filing a certificate in the office of the Secretary 
of State in the manner prescribed by G. S. 55-4, verified by oath, that no part 
of the capital stock has been paid and received by the corporation and such 
business has not been begun, and surrendering all rights and franchises, There- 
upon the corporation becomes nonexistent and is cancelled as if such corporation 
had never been created. (1959, c. 1316, s. 2614.) 


ArTIcLE 10. 
Foreign Corporations. 


§ 55-131. Right to transact business.—(a) A foreign corporation shall 
procure a certificate of authority from the Secretary of State before it shall trans- 
act business in this State. No foreign corporation shall be entitled to procure a 
certificate of authority under this chapter to transact in this State any business 
which a corporation organized under this chapter is not permitted to transact. A 
foreign corporation shall not be denied a certificate of authority by reason of the 
fact that the laws of the state or country under which such corporation is organ- 
ized governing its organization and internal affairs differ from the laws of this 
State. 

(b) Without excluding other activities which may not constitute transacting 
business in this State, a foreign corporation shall not be considered to be trans- 
acting business in this State, for the purpose of this chapter, by reason of carry- 
ing on in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes. 

(2) Holding meetings of its directors or shareholders or carrying on other 
activities concerning its internal affairs. 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions. 

(4) Maintaining offices or agencies for the transfer, exchange, and registra- 
tion of its securities, or appointing and maintaining trustees or 
depositaries with relation to its securities. 

(5S) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where such orders require acceptance with- 
out this State before becoming binding contracts. 
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(6) Making or investing in loans with or without security including servic- 
ing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sale, 
the acquiring of property at foreclosure sale and the management and 
rental of such property for a reasonable time while liquidating its 
investment, provided no office or agency therefor is maintained in 


this State. 


(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same. 


(8) Transacting business in interstate commerce. 


(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions 


of like nature. 


(c) No part of this section applies to insurance companies except subsection 
Pe GeO ee 2 sa Rcrrse 1 l9aes1 objec lO. Sy le Co. SL LOU, 


OES Moet LODO ACL OAL, Cont.) 


Editor’s Note.—The paragraphs in the 
note below appeared under former § 55- 
117, relating to foreign corporations’ 
powers existing independently of permis- 
sion to do business. 

A Matter of Comity Only.—A corpora- 
tion of one state may do business in an- 
other only by comity of the latter state, 
when not so permitted by a valid federal 
statute, as in matters of interstate com- 
merce, and may be prohibited from doing 
business therein entirely, or may be re- 
stricted with conditions made a _ prereq- 
uisite by statute. Lunceford v. Commer- 
cial Travelers Mutual Ass’n, 190 N. C. 
314, 129 S. E. 805 (1925). See Range Co. 
wa, Garver, o118 0N. GC. -328,, 2475S. B.352 
(1896); Blackwells Tobacco Co. v. Amer- 
ican Tobacco Co., 145 N. C. 367, 59 S. 
E. 1238 (1907). 

A foreign corporation can sue in the 
courts of another state by comity only, 
and the legislature may deny to a foreign 


corporation that right, or may impose 
conditions on its exercise. Exchange 
Bank v. Tiddy, 67 N. C. 169 (1872). 

Regulation of Contracts, etc-—A former 
statute relating to the requisites of certain 
corporate contracts was held not to ap- 
ply to contracts of foreign corporations. 
Rumbough y. Southern Improvement Co., 
106 sp Gt! wel bee Sete i58S 1890), 
wherein the court stated that the legisla- 
ture had not undertaken to regulate the 
powers and methods of business of for- 
eign corporations, nor to prescribe how 
their contracts should be executed, but 
that the general principles of law relating 
to corporations were applicable. 

Power to Acquire and Sell Land.—For- 
eign corporations, having a right under 
their charters to acquire and sell land, 
can exercise such rights in this State to 
the same extent that corporations of this 
State can do so. Barcello v. Hapgood, 
1187 Ne Ce 712 24S. Ei tet “(1896)- 


55-132. Powers of foreign corporation.—(a) A foreign corporation 
which shall have received a certificate of authority under this chapter shall, until 
a certificate of revocation or of withdrawal shall have been issued as provided in 
this chapter, enjoy the same, but not greater, rights and privileges as a domestic 
corporation organized for the purposes set forth in the application pursuant to 
which such certificate of authority is issued. 

(b) A foreign corporation, however, is not eligible or entitled to qualify in this 
State as executor, administrator, or guardian, or as trustee under the will of any 
person domiciled in this State at the time Obs hisuceath, (lOO) 6GaZ,0Sur93.5.;Rev., 
ee O3 1 1 5. can 96,'s.4 12, Goro piSipL LOU GMs, aon S40 Jalil 7; 1955;1e= 137 ),085 1.) 


Editor’s Note—vThe paragraphs in the 
note below appeared under former § 55- 
118, which provided for domestication of 
foreign corporations in the law in effect 
prior to July 1, 1957. 

Corporation Not Restricted to Author- 
ity Conferred in Home State—A corpora- 
tion incorporated in another state with 
authority to conduct business in North 
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Carolina, which has complied with the 
statutes of this State, can maintain an ac- 
tion in the courts of this State although 
its charter may not authorize it to do 
business in the state of its incorporation. 
Troy, etc., Co. v. Snow Lumber Co., 173 
N. C. 598, 92S. E. 494 (1917). 

Right to Sue and Be Sued.— Where a 
foreign corporation has submitted to do- 


§ 55-133 


mestication in this State by filing its cer- 
tificate of incorporation with the Secre- 
tary of State and by otherwise complying 
with the provisions of the statute, it 
thereby acquires the right to sue and be 
sued in the courts of this State as a do- 
mestic corporation, and where it brings 
action on a note in the county of its des- 
ignated residence the defendants are not 
entitled to removal to the county of their 
residence as a matter of right. Smith- 
Douglass Co. v. Honeycutt, 204 N. C. 
QM LCS ae bees LOM GLIS3)) 5 

When a foreign corporation complies 
with the provisions of the statute as to 
“domestication,” it subjects itself to the 
laws of this State and acquires in return 
certain compensating rights and _ privi- 
leges. Among these is the right to sue 
and be sued in the State courts under the 
rules and regulations which apply to do- 
mestic corporations. Hill v. Atlantic Grey- 
hound! Corp., 229° N.C. 728, 51S. Eo (2d) 
183 (1949). 

Section 1-80 Does Not Apply.—A for- 
eign corporation domesticated under the 
statute may sue and be sued under the 
rules and regulations which apply to do- 
mestic corporations, and is entitled to 
have an action against it, instituted by a 
nonresident, removed to the county of its 
main place of business in this State. In 
such case § 1-80 does not apply. Hill 
v. Atlantic Greyhound Corp., 229 N. C. 
728, 51 S. BE. (2d) 183 (1949). 

For purposes of venue domesticated 
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foreign corporations are residents of the 
State. Hill vy. Atlantic Greyhound Corp., 
229 N. C. 728, 51 S. E. (2d) 183 (1949). 

Right to Remove to Federal Courts.— 
A foreign corporation by compliance with 
the statute as to “domestication” does not 
lose its right to remove to the federal 
courts on the ground of diverse citizen- 
ship. Southern Ry. Co. v. Allison, 190 
U. $:9326,,.23..S- Ciwyis,e4 mnie camer aa 
(1903). ‘This decision reverses Allison v. 
Southern Ry. Co. 129 N. C. 336, 40 S. 
EB. 91 (1901), and overrules Debnam v. 
Southern Bell Tel., etc., Co., 126 N. C. 
831, 36 S. E. 269, 65 L. R. A. 915 G900)> 
and Beach v. Southern Ry. Co., 131 N. 
C. 399, 42 S. E. 856 (1902). 

Property Not Removed to State.—The 
statute requiring “domestication” enables 
a plaintiff to get personal service upon a 
foreign corporation, but does not remove 
its property to the State nor the situs of 
its debts created elsewhere. Strause Bros. 
v. Aetna Fire Ins. Co., 126 N. Ci 2237835 
SP 471 000) 

How Charter Proven.—The charter of 
a foreign corporation may be proven in 
this State by exhibiting a copy duly cer- 
tified by the Secretary of State of the 
state in which the corporation was cre- 
ated. Barcello v. Hapgood, 118 N. C. 
719, 22 S) Honie4 81896)8 

Effect of Domestication of Insurance 
Company.—See Occidental Life Ins. Co. 
v. Lawrence, 204 N. C. 707, 169 S. E. 636 
(1983). 


§ 55-133. Dismissal of actions against foreign corporations.—(a) 
No action in the courts of this State shall be dismissed solely on the ground that 
it involves the internal affairs of a foreign corporation but the court may in its 
discretion dismiss such an action if it appears that more adequate relief can be 
granted or that the convenience of the parties would be better served by an action 
brought in the jurisdiction of its incorporation or in the jurisdiction where the 
corporation has its executive or managerial headquarters or, because of the cir- 


cumstances, in some other jurisdiction. 


(b) Any action upon a cause of action not arising out of business transacted 
or activities performed in this State brought against a foreign corporation by a 
nonresident of this State may in the discretion of the court be dismissed if it ap- 
pears that the convenience of the parties would be better served by an action 
brought in some other jurisdiction. (1955, c. 1371, s. 1.) 


Under the former law it was held that 
the courts of North Carolina had not the 
power to and would not interfere with the 
internal management of the business mat- 
ters of foreign corporations. Howard v. 
Mutual Reserve Fund Life Ass’n, 125 N. 
C. 49, 34 S. E. 199 (1899); Reid v. Nor- 
folk etc), sho o1625Ne C1855, 78 (SE, 
306 (1913). 

Action to Compel Declaration of Divi- 
dend by Foreign Corporation. — Whether 
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the courts of North Carolina will enter- 
tain an action to compel the declaration 
of a dividend by a foreign corporation 
rests on expediency and convenience un- 
der subsection (a) of this section, and 
where in such action it appears that the 
foreign corporation is doing business in 
North Carolina, that the question of de- 
claring dividends had heretofore been de- 
termined by its directors in regular meet- 
ings in this State, and that the court has 
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power to enforce any decree it may ren- for want of jurisdiction was properly de- 
der by order directed to a majority of the nied. Belk v. Belk’s Dept. Store of Co- 
directors of the corporation who reside in lumbia, S. C., Inc., 250 N. C. 99, 108 S. 
the State, a motion to dismiss the action FE. (2d) 131 (1959). 


$§ 55-134 to 55-136: Omitted. 


§ 55-137. Corporate name of foreign corporation.—(a) No certificate 
of authority shall be issued to a foreign corporation unless the corporate name 
of such corporation shall contain the wording “corporation,” “incorporated,” 
“limited,” or “company,” or shall contain an abbreviation of one of such words, 
or such corporation shall, for use in this State, add at the end of its name one of 
such words or an abbreviation thereof. 

(b) The corporate name shall not contain any word or phrase which is likely 
to mislead the public or which indicates or implies that it is organized for any 
purpose other than one or more of the purposes contained in its charter. 

(c) The corporate name shall not be the same as, or deceptively similar to, 
the name of any domestic corporation or any foreign corporation authorized to 
transact business in this State, whether for profit or not for profit, or a name 
the exclusive right to which is, at the time, reserved in the manner prescribed 
in G. S. 55-12, except that the Secretary of State may in his discretion issue a 
certificate of authority to a foreign corporation which has a corporate name 
similar to that of some other domestic corporation or foreign corporation au- 
thorized to transact business in this State when he finds that: The similarly 
named corporations are engaged in dissimilar types of business; and further 
that the previously incorporated or authorized corporation consents in writing 
to the issuance of the certificate of authority to do business under the similar 
name. 

(d) Whenever a foreign corporation which is authorized to transact business 
in this State shall change its name to one under which a certificate of authority 
would not be granted to it on application therefor, the certificate of authority 
of such corporation shall not be deemed to permit the use in its business in this 
State of the new name nor shall any new certificate of authority be granted to 
it under the new name. (1901, c. 2, s. 8; 1903, c. 453; Rev., s. 1137; 1913, c. 
Pept nC ee iste! 1:14,761935) ccm 0050320) 939, er 222 5) Gio... 00-2 1955, 
Chose 959 x0 13.1 0553-9272) 

Editor’s Note.— The 1959 amendment 
added the exception clause at the end of 
subsection (c). 


§ 55-138. Application for certificate of authority.—(a) A foreign 
corporation, in order to procure a certificate of authority to transact business in 
this State, shall make application therefor to the Secretary of State, which ap- 
plication shall set forth: 

(1) The name of the corporation and the state or country under the laws of 
which it is incorporated. 

(2) If the name of the corporation does not contain the word “corpora- 
tion,” “incorporated,” “limited,” or “company,” or does not contain 
an abbreviation of one of such words, then the name of the corpora- 
tion with the word or abbreviation which it elects to add thereto for 
use in this State. 

(3) The date of incorporation and the period of duration of the corpora- 
tion. 

(4) The address of the principal office of the corporation in the state or 
country under the laws of which it is incorporated. 

(5) The address, including county and city or town, and street and number, 
if any, of the proposed registered office of the corporation in this 
State, and the name of its proposed registered agent in this State at 
such address. 

245 


§ 55-139 


Cu. 55. Business CorPORATION Act 


§ 55-139 


(6) The purpose or purposes of the corporation which it proposes to pursue 
in the transaction of business in this State. 
(7) The names and respective addresses of the directors and officers of the 


corporation. 


(8) A statement of the aggregate number of shares which the corporation 
has authority to issue, itemized by classes, par value of shares, shares 
without par value, and series, if any, within a class. 

(9) A statement of the aggregate number of issued shares itemized by 
classes, par value of shares, shares without par value, and series, if 


any, within a class. 


(10) A statement that, in consideration of the issuance of a certificate of 
authority to transact business in this State, the corporation appoints 
the Secretary of State of North Carolina as its agent to receive serv- 
ice of process, notice, or demand whenever the corporation fails to 
appoint or maintain a registered agent in this State, or whenever 
any such registered agent cannot with reasonable diligence be found 


at the registered office. 


(b) Such application shall be executed by the corporation by its president or 
a vice president and by its secretary or an assistant secretary, and verified by one 
of its officers signing such application. (1955, c. 1371, s. 1; 1957, c. 979; sas.) 


Cross References.—As to required filing 
of corporate charter, see G. §. 55-139. 
As to limitations on authority of Secre- 
tary of State to act as process agent, see 
G. S. 55-143. 

Editor’s Note.— The 1957 amendment 
inserted the words “including county and 
city or town, and street and number, if 
any” in subdivision (5) of subsection (a). 

The location of the principal office and 
place of business of a corporation is a 
fact. The instrument a foreign domesti- 
cated corporation is required to file in 
the office of the Secretary of State under 
this section is merely notice of that fact. 
It is not required for the benefit of the 
corporation but for the information of 
the public. And it does not, in and of it- 
self, fix the location of the place of busi- 


ness of the corporation which files the 
same. Noland Co. v. Laxton Constr. Co., 
244 N. C. 50, 92 S. E. (2d) 398 (1956), 
construing former § 55-118. 

Venue of Action against Domesticated 
Foreign Corporation. — Where it was 
found that defendant was a domesticated 
foreign corporation doing extensive busi- 
ness in the middle district of North Caro- 
lina and maintained warehouses in Salis- 
bury, High Point, Asheboro, Greensboro 
and Durham from which it distributed in 
the middle district its products, under 
both the State law and federal rules of 
procedure the venue was properly placed 
in the middle district of North Carolina. 
Graham v. Taylor Biscuit)\Con aise 
Supp. 496 (1957), construing former § 
55-118. 


§ 55-139. Filing of application for certificate of authority. — (a) 
The application of the corporation for a certificate of authority and one con- 
formed copy thereof shall be delivered to the Secretary of State, together with 
one copy of its articles of incorporation and all amendments thereto, or where 
that is permitted by the laws of the place of its incorporation, one copy of its 
restated or integrated or consolidated charter, duly authenticated by the proper 
officer of the state or country under the laws of which it is incorporated. 

(b) If the Secretary of State finds that the application conforms to law he 
shall, when all taxes and fees have been tendered as in this chapter prescribed: 


(1) Endorse on each of such documents the word “‘filed’’ and the hour, day, 
month, and year of the filing thereof. 

(2) File in his office the application and the copy of the articles of incorpora- 
tion and amendments thereto or of one of the substitute documents 
mentioned in subsection (a) of this section. 

(3) Issue a certificate of authority to transact business in this State to 
which he shall affix the conformed copy of the application. 

(4) Send to the corporation or its representative the certificate of author- 
ity, together with the conformed copy of the application affixed 
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thereto. (1901, c. 2, s. 57; 1903, c. 76; Rev., s. 1194; 1915, c. 263; 
Gren 180 109596 4419306 7 Gio. 6. Dor S: 1953 C1 1525 
1 Ore Ctn/ lee Sane) 


§ 55-140. Effect of certificate of authority.—Upon the issuance of a 
certificate of authority by the Secretary of State, the corporation shall be au- 
thorized to transact business in this State for those purposes set forth in its 
application, subject, however, to the right of this State to suspend or to revoke 
such authority as provided in this chapter. (1955, c. 1371, s. 1.) 


§ 55-141. Registered office and registered agent of foreign corpo- 
ration.—Each foreign corporation authorized to transact business in this State 
shall establish and continuously maintain in this State: 

(1) A registered office which may be, but need not be, the same as its place 
of business in this State. 

(2) A registered agent, which agent may be either an individual resident 
in this State whose business office is identical with such registered 
office, or a domestic corporation or a foreign corporation authorized 
to transact business in this State, having a business office identical 


with such registered office. (1901, c. 5; Rev., s. ae eo, S- 
87 GG Ces 55-685 1995. C oy Oa) 
Merger of Express Companies.—An own officials and shareholders distinct 


express company conveyed its property from those of the new corporation. In 


used in transportation, for its appraised 
value, to the American Railway Express 
Company, formed at the suggestion of the 
Director General of Railways, etc., under 
government control, but retained property 
of very large value, so that it remained 


such a case the American Railway Ex- 
press Company was not affected by the 
provisions of former § 55-38, requiring 
foreign corporations to keep a process 
agent in this State. McAlister v. Ameri- 
can Ry. Exp. Co. 179 N. C. 556, 103 S. 


perfectly solvent, and continued to do 


E. 129 (1920). 
business under its franchise, having its 


§ 55-142. Change of registered office or registered agent of for- 
eign corporation.—(a) A foreign corporation authorized to transact business 
in this State may change its registered office or change its registered agent, or 
both, upon filing in the office of the Secretary of State a statement setting forth: 

(1) The name of the corporation. 

(2) The address, including county and city or town, and street and num- 
ber, if any, of its then registered office. 

(3) If the address of its registered office be changed, the address, including 
county and city or town, and street and number, if any, to which the 
registered office is to be changed. 

(4) The name of its then registered agent. 

(5) If its registered agent be changed, the name of its successor registered 
agent. 

(6) That the address of its registered office and the address of the busi- 
ness office of its registered agent, as changed, will be identical. 

(b) Such statement shall be executed by the corporation by its president or 
a vice president and by its secretary or an assistant secretary, and verified by 
one of its officers signing the statement. 

(c) If the Secretary of State finds that such statement conforms to the provi- 
sions of this chapter, he shall file such statement in his office, and upon such 
filing the change of address of the registered office, or the appointment of a new 
registered agent, or both, as the case may be, shall become effective. (1955, c. 
BAT tisenl957 7c. 979/88. 9104) 

Editor’s Note.— The 1957 amendment 
inserted the words “county and city or 
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town, and” in subdivisions (2) and (3) of 
subsection (a). 
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Effect of Failure to File Notice of 
Change of Residence.—A foreign corpora- 
tion which neglected for a period of 18 
days to file notice of change of its resi- 
dence could not take advantage of its own 
delay by filing a suit in the county of its 
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398 (1956), decided under former statute, 
requiring a foreign corporation to file cer- 
tain information, including the location of 
its principal office in this State, with the 
Secretary of State as a prerequisite to ob- 
taining permission to do business in this 


old residence. Noland Co. v. Laxton State. 


Constr. | Co; 244, NivGx 50) 9255) Be ed) 


§ 55-143. Suits against foreign corporations authorized to trans- 
act business in this State.—(a) The registered agent appointed by a for- 
eign corporation authorized to transact business in this State shall be an agent 
of such corporation upon whom any process, notice, or demand required or per- 
mitted by law to be served upon the corporation may be served. 

(b) Whenever a foreign corporation authorized to transact business in this 
State shall fail to appoint or maintain a registered agent in this State, or when- 
ever any such registered agent cannot with reasonable diligence be found at the 
registered office, then the Secretary of State shall be an agent of such corpora- 
tion upon whom any process, notice, or demand may be served. 

(c) Service on any such agent may be made in a suit upon any cause of ac- 
tion, whether or not arising in this State or arising out of business transacted 
in this State, and whether or not the cause of action runs in favor of a resident 


of this State, (1901) cx 55) Rev, s* 1243+ Co Sy si s11375\ Geese -4o ee 


 ievalee Aly) 


Cross References. — As to validity of 
service of Secretary of State in suit by 
nonresident against foreign corporation, 
see § 1-97. As to what constitutes doing 
business in State, see annotation under § 
55-144. 

Editor’s Note—The paragraphs in the 
note below appeared under former § 55- 
38, which was the counterpart of this sec- 
tion and § 55-144 in the law in effect 
prion to) Julye5, 1957. 

This section changes the rule in Ham- 
ilton v. Atlantic Greyhound Corp., 220 
Ny GO. Si5.61sho. B. 42d) 367 (1942), and 
Central Motor Lines, Inc. v. Brooks 
Transp. Co., 225 N. C. 733, 36 S. E. (2d) 
271, 162 A. L. R. 1419 (1945), decided 
under the former statute. 

Constitutionality—Former § 55-38, sim- 
ilar to this and the following section, 
was held constitutional. Harrington v. 
Croft Steel Products, Inc, 244 N. C. 675, 
94 S. E. (2d) 803 (1956). See also Fisher 
Vee ince COnmeS Game Cc, wilt, 2 S. Is, OGr 
(1904); Currie v. Mining Co. 157 N. C. 
209, 72 S. E. 980 (1911). 

The purpose of former § 55-38 was, in 
recognition of reciprocal duties, to pre- 
vent a foreign corporation from accepting 
protection of our laws in the transaction 
of its ordinary business, create obligations 
and, by reason of its remoteness from any 
forum available to a local citizen, secure 
immunity from liability. State Highway, 
etc, Comm. v. Diamond Steamship 
Transp, sCorbum ceo ie G, T08no 4. oe ee 
(2d) 78 (1945). 
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Liberal Construction. — Within reason- 
able limits the statute relating to service 
of process on foreign corporations should 
be liberally construed to accomplish its 
remedial purpose. State Highway, etc., 
Comm. v. Diamond Steamship Transp. 
Corp., 225 .N. G. 198, 34'S: Es @dyas 
(1945). 

Service on Insurance Company. — In 
Fisher wi Ins, Cojwis6? Na Ce erie acme 
E. 667 (1904), it was held that service of 
process on an insurance company was 
not restricted to the method prescribed 
by § 58-153 but might be made also in the 
manner prescribed by former § 55-38. 
Bardien vee woshiet wl (4 sNe CanO 7,04 Sammi 
414 (1917). 

Service on Process Agent of Subsidiary 
Owned by Foreign Corporation.—A for- 
eign corporation, which contracted with 
and sold farm equipment to dealers in 
North Carolina for resale through a wholly 
owned subsidiary, was not doing business 
in the State and was not subject to suit in 
North Carolina by virtue of process served 
on the process agent of the subsidiary cor- 
poration. Harris v. Deere & Co., 128 F. 
Supp. 799 (1955), aff'd in 223 F.(2d) 161 
(1955). 

A federal land bank created by act of 
Congress and deriving its right to own 
property and to do business in this State 
solely through a federal statute is not a 
foreign corporation exercising such func- 
tions under express or implied authority 
of this State, and former § 55-38 was not 
applicable to such a corporation, and our 
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courts acquired no jurisdiction over it by 
service as provided in that section. Leg- 
gett v. Federal Land Bank, 204 N. C. 151, 
loge Souder 57, (1938) 

Foreign Corporation May Plead Stat- 
ute of Limitations—A foreign corpora- 
tion which has complied with the re- 
quirements of the statute in maintaining 
an agent in this State upon whom proc- 
ess may be served, as well as a public 
service corporation doing business in this 
State, may plead the statute of limita- 
tions. Volivar v. Richmond Cedar Works, 
162 N.C. 656, 68 S. E.) 200, (1910), over 
ruling Green v. Insurance Co., 139 N. C. 
309, 51 S. E. 887 (1905). See also, An- 
derson v. United States Fidelity Co., 174 
N. GC. 417.93 S! BE; 948. (1917): 

The nonresidence of a foreign corpora- 
tion will not prevent the running of the 
statute of limitations in its favor, where 
constantly from the accrual of the cause 
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of action it might have been served with 
summons under the provisions of a stat- 
hte, Shaavidel wz, lekki (Co By Inf, (e. 
S67 ie Eee Sou GOS 4). 

Formal Compliance Not Required. — 
Formal compliance with the statutory re- 
quirements for domesticating foreign cor- 
porations and the appointment of process 
agents is not required in order to entitle 
such corporations to the benefit of the 
statute of limitations; it is sufficient if 
such corporations doing business within 
the State have been continuously for the 
statutory period subject to valid service 
of process, so as to confer jurisdiction on 
our courts to render binding judgments 
in personam against them. Anderson v. 
United States Fidelity Co, 174 N. C. 
417, 93 S. E. 948 (1917). 

For other case applying former statute, 
see Housing Authority v. Brown, 244 N. 
Cr5o2tot SE ed) 582. (1956): 


§ 55-144. Suits against foreign corporations transacting business 
in the State without authorization.—Whenever a foreign corporation shall 
transact business in this State without first procuring a certificate of authority 
so to do from the Secretary of State or after its certificate of authority shall 
have been withdrawn, suspended, or revoked, then the Secretary of State shall 
be an agent of such corporation upon whom any process, notice, or demand in 
any suit upon a cause of action arising out of such business may be served. 


CIO) cro piney nse 243 1 Ga onmell3/ 1G. 3105). 95738; 1950,9¢., L143; c. 
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Cross Reference. — See note § 55-145. 

Editor’s Note—vThe cases in the note 
below bearing dates earlier than 1958 
were decided under former § 55-38, which 
governed service of process on foreign 
corporations under the law in effect prior 
to July 1, 1957. 

For note on jurisdiction over foreign 
corporations, see 35 N. C. Law Rev. 546. 

Constitutionality. — The former statute, 
similar to this section and § 55-143, was 
held constitutional. Harrington v. Croft 
Steel Products, Inc., 244 N. C. 675, 94 S. 
E. (2d) 803 (1956). 

Doing Business in State Is Acceptance 
of Statute. — Where foreign corporations 
come into the State to do business after 
the enactment of a statute providing a 
method of personal service on them, rea- 
sonably calculated to give them full notice 
of the pendency of suits against them, the 
statutory provisions are regarded as con- 
ditions on which they are allowed to do 
business within the State, and their doing 
business here thereafter is an acceptance 
by them of the statutory method and a 
recognition of its validity to confer juris- 
diction on our courts by service there- 
under. Anderson v. United States Fidel- 
ity, Co..174 N.C. 447; 93. 5.41%.09482(1917). 


This section requires more “contacts” 
in North Carolina than § 55-145, which 
provides for service on foreign corpora- 
tions even though not transacting business 
in this State. Worley’s Beverages, Inc. v. 
Bubble Up Corp., 167 F. Supp. 498 (1958). 

Effect of Change from “Doing Busi- 
ness” to “Transacting Business.” — Prior 
to 1955, the statute comparable to the 
present section required that a foreign cor- 
poration be “doing business” in this State, 
and most of the decisions of the North 
Carolina Supreme Court are under this 
earlier statute. However, it is generally 
considered that changing the statute from 
“doing business” to “transacting business” 
only had the effect of liberalizing it. Wor- 
ley’s Beverages, Inc. v. Bubble Up Corp., 
167 F. Supp. 498 (1958). 

What Constitutes Doing Business.—The 
expression “doing business in this State,” 
as used in a former statute of similar im- 
port, means engaging in, carrying on or 
exercising, in this State, some of the 
things, or some of the functions, for which 
the corporation was created. Radio Sta- 
tion v. Eitel-McCullough, 232 N. C. 287, 
59 S. E. (2d) 779 (1950); Troy Lumber 
Co. v. State Sewing Machine Corp., 233 
Nes 40785648G a Hoe(2d)f415 (195) sh Flar- 
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rington v. Croft Steel Products, Inc., 244 
N. C. 675, 94 S. E. (2d) 803 (1956); Wor- 
ley’s Beverages, Inc. v. Bubble Up Corp., 
167 F. Supp. 498 (1958). 


The phrase “doing business in this 
State’ is not susceptible of an all em- 
bracing definition, and each case must be 
decided upon the particular facts therein 
appearing, the general criteria being that 
a foreign corporation is doing business in 
this State if it transacts in this State the 
business it was created and authorized to 
do, through representatives in this State, 
and thus is present in this State through 
the person of its representatives. Parris 
ve Hischers@ Co, 219 N? C. 292, 13 SE 
(2d) 540 (1941). 

Where a corporation is engaging in, 
carrying on, and exercising in this State 
some of the functions for which it was 
created, which are of such character and 
extent as to warrant the inference that it 
has subjected itself to the jurisdiction and 
laws of the State, the statute providing for 
substituted service on the Secretary of 
State is applicable. Troy Lumber Co. v. 
State Sewing Machine Corp., 233 N. C. 
AUT 64 oO. (eds 415 (1951): 


Same—Within the State. — A foreign 
corporation cannot be held to be doing 
business in a state, and therefore subject 
to its laws, unless it shall be found as a 
fact that such corporation has entered the 
state in which it is alleged to be doing 
business and there transacted, by its offi- 
cers, agents or other persons authorized 
to act for it, the business in which it is au- 
thorized to engage by the state under 
whose laws it was created and organized. 
The presence within the state of such off- 
cers, agents or other persons, engaged in 
the transaction of the corporation’s busi- 
ness with citizens of the state, is generally 
held as determinative of the question as to 
whether the corporation is doing busi- 
ness in the state, Radio Station v. Hitel- 
McCullough, 232 N. C. 287, 59 S. E. (2d) 
779 (1950), citing Commercial Iny. Trust 
we (Gahines, aey IN, (. 28S, se S. 12) Gwe 
(1927). 

In determining the question whether 
a foreign corporation is doing business 
within a state, so as to be subject to its 
jurisdiction, and, to the end that such ju- 
risdiction may be exercised, subject to 
Service of process from its courts, in ac- 
cordance with statutory provisions for 
such service, it has been generally held 
that the foreign corporation must have 
entered the state and must have been 
within the state during the time such 
business was transacted. Ivy River Land, 
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étc., Conv, =National = Hire etc. Lise Coe 
192 N. C. 115, 133 S. E. 424 (1926). 

Same—Question of Due Process under 
United States Constitution, — Whether a 
foreign corporation is doing business in 
North Carolina, so as to subject it to the 
jurisdiction of the State’s courts, is es- 
sentially a question of due process of law 
under the United States Constitution, 
Amendment 14, which must be decided in 
accord with the decisions of the United 
States Supreme | Courts emtia nie yeti 
angle Publications, Inc., 245 N. C. 432, 96 
S. E. (2d) 445 (1957). 

Whether defendant, on the day the al- 
leged liability for damages was incurred, 
was engaged in business activities with- 
in the State, and thus was validly served 
with process under the statute, is a ques- 
tion of due process of law under the Con- 
stitution of the United States, which must 
be determined in harmony with the deci- 
sions of the Supreme Court of the United 
tates. Harrison iv. Cotley, 2067 N 306 164 
37 S. E. (2d) 489 (1946). See Ivy River 
Land, etc., Co. v. National Fire: etc,.ins, 
Cooma eee Til, UB) Ss I. Ct (1926). 

Same—Continuity of Conduct. — The 
court has been careful not to bring with- 
in the purview of the statute sporadic ac- 
tivities of a foreign corporation which are 
not directly in performance of its charter 
functions, or which are not of such a 
character as to indicate a course of busi- 
ness which might be expected to recur as 
opportunity offered; but the nature of the 
activities themselves, their magnitude, the 
multiplicity of contracts, the possibility 
that incidents may occur and_ liabilities 
be created—especially where the entrance 
into the State is in the ordinary prose- 
cution of the business which the corpora- 
tion is chartered to carry on and is carry- 
ing on, and which definitely regards the 
State as a theater for future transactions 
of a like sort as often as occasion might 
arise—these are important considerations 
in determining whether a corporation is, 
in a given instance, doing business in the 
State. On a single visitation to the State 
the matter in hand may explode into a 
multitude of transactions of far-reaching 
importance. State Highway, etc., Comm. 
v. Diamond Steamship Transp. Corp, 
225, N.C, 198, 34°S) Eh. (2d) wi Seren 

While the phrase “doing business in 
this State’ connotes some degree of con- 
tinuity, and an isolated instance is insuffi- 
cient to support service of process, evi- 
dence that defendant nonresident corpo- 
ration maintained dealer-representatives 
in this State, and that in the particular 
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instance in suit the corporation was doing 
business in this State through its dealer- 
representative, is sufficient to support 
service of process, since the fact that de- 
fendant employed dealer-representatives 
for the purpose of selling its products and 
carrying on its business, presumably in a 
similar manner, implies a sufficient conti- 
nuity of conduct within the purview of 
the statute. Parris v. Fischer & Co., 219 
N. Ce 292,138. E. (2d) 540 (1941). 

Same—Mere Incidental Services.—Mere 
incidental services not substantially of the 
character of the business carried on by a 
foreign corporation are not of the nature 
to subject it to the control and regulation 
of the state law or to invoke state law for 
its protection. Radio Station v. Eitel-Mc- 
Cullough, 232 N. C. 287, 59 S. E. (2d) 
779 (1950); Worley’s Beverages, Inc. v. 
Bubble Up Corp., 167 F. Supp. 498 (1958). 

Same — Taking Orders and Delivering 
Goods in State. — A foreign corporation 
which merely takes orders in this State to 
be transmitted to its home office for ac- 
ceptance and shipment of its goods into 
this State by common carrier is not doing 
business here within the meaning of the 
former statute similar to this section and 
§ 55-143, but if it transports its goods to 
this State in its own trucks and thus com- 
pletes the transaction by making deliveries 
here, it performs here one of its essential 
purposes and is doing business here within 
the purview of the statute. Harrington v. 
Croft Steel Products, Inc., 244 N. C. 675, 
94 S. E. (2d) 803 (1956). 

Same — Foreign Publishing Company 
Shipping Magazines into State.—A foreign 
publishing company which delivers to a 
common carrier in another state maga- 
zines for shipment to a wholesale dealer 
in this State for resale in this State by 
the dealer, with provision for credit to 
the dealer for unsold magazines, and 
which employs sales promotion represent- 
atives who make occasional visits in this 
State, is held not doing business in this 
State for the purpose of service of process 
by service upon the Secretary of State. 
Putnam vy. Triangle Publications, Inc., 245 
N. C. 432, 96 S. E. (2d) 445 (1957). 

Same—Employment of Soliciting Agent. 
—Where nonresident defendant corpora- 
tion employed a soliciting agent who took 
orders and forwarded them to the home 
office in another state, it was held that 
the contract in suit was entered into in 
the state where the home office was situ- 
ated and that the evidence failed to show 
that defendant was doing business in this 
State for the purpose of service of proc- 
ess on it by service on the Secretary of 
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State. Plott v. Michael, 
200 S. E. 429 (1939). 

Same—Insurance Business.—A foreign 
company acquiring membership of per- 
sons in North Carolina for life insurance, 
without soliciting agents to whom policies 
are issued, upon a mutual benefit plan and 
kept in force by the payments of dues, is 
doing a life insurance business here in 
contemplation of the statute, and valid 
service of summons may be had on such 
corporation upon compliance with the 
provisions of the statute in respect there- 
to. Lunceford v. Commercial ‘Travelers 
Mutual Accident Ass’n, 190 N. C. 314, 129 
S. Ev 805 (1925). 

It cannot be held that the issuance of 
one or more policies of fire insurance, by 
a corporation created and existing under 
the laws of another state, and not author- 
ized to do business in this State, insuring 
citizens of this State against loss or dam- 
age by fire to property situate in this 
State, the contracts for such policies hav- 
ing been made, and the premiums having 
been paid in the state in which the for- 
eign corporation has its principal office 
and place of business, not by or through 
any agent of such corporation or person 
authorized to act for it in this State, con- 
stitutes “doing business” in this State of 
North Carolina within the meaning of 
these words in the statute. Ivy River 
Land, etc., Co. v. National Fire, etc., Co., 
192 Ns-C. 115, 133 S..E. 424 (1926). 

Same—Foreign Banking Corporation.— 
A foreign banking corporation which 
sends its agents here for the purpose of 
investigating and looking after properties 
in its capacity as trustee, does business 
in the State, “doing business in this 
State’ meaning engaging in, carrying on 
or exercising in this State some of the 
functions for which the corporation was 
created. Ruark v. Virginia Trust Co., 
206 N. C. 564, 174 S. E. 441 (1934). 

Same—Lessor of Airports.— Where de- 
fendant foreign corporation leased air- 
ports to individual defendant and by 
terms of agreement lessor was to furnish 
planes, parts, repairs, etc., to provide in- 
surance for airports to be operated in 
name of corporate defendant, with right 
to demand that lessee devote full time to 
business, and to furnish forms for keep- 
ing records, it was held that corporation 
was doing business in this State so as to 
subject it to jurisdiction of courts and 
that process served on it under the stat- 
ute was valid. Harrison v. Corley, 226 N. 
C. 184, 37 S. E. (2d) 489 (1946). 

Same — Vessel Discharging Cargo at 
N. C. Port—Where a vessel of defendant 
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foreign corporation, a regular carrier of 
freight in the coastwise trade, entered the 
port of Wilmington and discharged a sub- 
stantial part of its valuable cargo in the 
regular course of business, and was there 
damaged by striking a bridge and re- 
mained some months in said port, under- 
going repairs and having considerable 
business dealings with local residents, the 
service of process upon the Secretary of 
State was valid and sufficient to bring 
defendant into court. State Highway, 
ete, “Comm Vv Diamond Steamship 
‘Lransparcorp.eces N. C. 198, 3485.9 B; 
(2d) 78 (1945). 

Same—Corporation Not Doing Business 
in State—Findings that a foreign corpo- 
ration, engaged in the business of manu- 
facturing certain goods and selling them 
direct to retail distributors in this State, 
maintained a sales representative here to 
aid in promotion of sales to dealer repre- 
sentatives and facilitate sales directly to 
customers in company with dealer repre- 
sentatives, and an agent, to investigate 
complaints by purchasers who is without 
authority to compromise or adjust them, 
its established procedure being for the 
customer to return defective merchandise 
directly to the corporation, and also an 
agent here to facilitate the collection of de- 
linquent or slow accounts owed by dealer 
representatives, without evidence that 
such agent had authority to collect or re- 
ceive money on behalf of the corporation 
were held insufficient to support the con- 
clusion that it was doing business in this 
State for the purpose of service of sum- 
mons under a formal statute of similar 


import. Radio Station v. Ejitel-McCul- 
lough, 232 N. C. 287, 59 S. E. (2d) 779 
(1950). 

Same—Question of Fact. — No satis- 


factory general definition can be made of 
the phrase “doing business” as found in 
our statutes, and, generally speaking, each 
case must be determined on its own facts. 
The question is one of fact, and must be 
determined largely according to the facts 
of each individual case, rather than by 
the application of fixed, definite and pre- 
cise rules. State Highway, etc., Comm. v. 
Diamond Steamship Transp. Corp., 225 
N. ‘Co 108, 3405, (ed) 7am (1945 ): 
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The question as to doing business is 
one of fact, and must be determined 
largely according to the facts of each in- 
dividual case, rather than by the applica- 
tion of fixed, definite and precise rules. 
In the last analysis, the question is one 
of due process of law under the Consti- 
tution of the United States. Ivy River 
Land, ete, Co, w: National Fire) vetes 
Ins. Coz, $1920 Ne-C. 2215),9133 (Saas 
(1926); Harrison “v7 Corley) 226 Nawe 
184, 37 S. E. (2d) 489 (1946). 

Same—Subject to Review. — Whether a 
corporation is “doing business” in this 
State is an inference of law and of fact to 
be drawn from the specific facts found, and 
is subject to review on appeal. Radio Sta- 
tion v. Eitel-McCullough, 232 N. C. 287, 59 
bn be (2d e795 (1950). 

Same—When Finding by Trial Court 
Conclusive, — Where there is evidence to 
show that a foreign corporation was do- 
ing business in this State at the time the 
summons in the action was served on the 
Secretary of State, but there is also ample 
evidence to the contrary, a finding by the 
trial court that the corporation was not 
so doing business is conclusive and not 
subject to review of the Supreme Court. 
Brown v. Tennessee Coal, etc., R. Co., 
208 N. C. 50, 178 S. E. 858 (1935). 

Discontinuance of Business.—The stat- 
ute authorizes service of process on the 
Secretary of State, in an action by a resi- 
dent of this State against a foreign cor- 
poration after the business once carried 
on by defendant has been discontinued. 
State Highway, etc., Comm. v. Diamond 
Steamship Transp: Corp), 225 N.2 Camoes 
34S. E. (2d) 78 (1945). 

The provisions for service of summons 
under the statute are a condition on which 
a foreign corporation is allowed to do 
business, and are accepted by it when it 
enters the State and engages in business 
without domesticating or appointing a 
process agent. It cannot, by the simple 
expedient of closing shop and departing 
the jurisdiction, withdraw such assent so 
as to defeat a suit on a cause of action 
which arose while it was engaged in 
business. Harrison v. Corley, 226 N. C. 
184, 37 S. E. (2d) 489 (1946). 


§ 55-145. Jurisdiction over foreign corporations not transacting 
business in this State.— (a) Every foreign corporation shall be subject to 
suit in this State, by a resident of this State or by a person having a usual place 
of business in this State, whether or not such foreign corporation is transacting 
or has transacted business in this State and whether or not it is engaged exclu- 
sively in interstate or foreign commerce, on any cause of action arising as fol- 


lows: 
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(1) Out of any contract made in this State or to be performed in this 
State’; or 

(2) Out of any business solicited in this State by mail or otherwise if the 
corporation has repeatedly so solicited business, whether the orders 
or offers relating thereto were accepted within or without the 
State; or 

(3) Out of the production, manufacture, or distribution of goods by such 
corporation with the reasonable expectation that those goods are to 
be used or consumed in this State and are so used or consumed, 
regardless of how or where the goods were produced, manufactured, 
marketed, or sold or whether or not through the medium of inde- 
pendent contractors or dealers; or 

(4) Out of tortious conduct in this State, whether arising out of repeated 
activity or single acts, and whether arising out of misfeasance or 
nonfeasance. 

(b) Whenever a foreign parent corporation is subject to liability for any obli- 
gations of a subsidiary corporation that is subject to suit in this State, the parent 
corporation is itself so subject in any action to enforce the said lability. In any 
such action against a foreign corporation, service may be made on any person 
who could be served in an action against such subsidiary corporation. 

(c) Any foreign corporation subject to suit under this section may, even 
though it is not transacting business in this State, appoint and maintain a regis- 
tered agent, which agent may be either an individual resident in this State, or a 
domestic corporation, or a foreign corporation authorized to transact business 
in this State. Such appointment shall take place by filing in the office of the 
Secretary of State a statement setting forth the name and address of the corpo- 
ration and the address of its principal office, and the name and address in this 
State of the registered agent. The registered agent appointed by a foreign cor- 
poration pursuant to this section shall be an agent of the corporation upon whom 
any process, notice, or demand in any cause of action arising under this section 
may be served. In any case where a foreign corporation is subject to suit under 
this section and has failed to appoint and maintain a registered agent upon 
whom process might be served, or whenever such registered agent cannot with 
reasonable diligence be found at the address given, then the Secretary of State 
shall be an agent of such corporation upon whom any process in any such cause 
of action may be served. (1955, c. 1143; c. 1371, s. 1.) 


Editor’s Note.—The cases in the follow- 
ing annotation which were decided prior 
to 1958 were decided under Session Laws 
1955, c. 1143, formerly codified as § 55- 
38.1, which was the same as this section. 

The statutes relating to foreign corpora- 
tions have no application to individuals. 
Edwards v. Scott & Fetzer, Inc., 154 F. 
Supp. 41 (1957). 

Section 55-144 requires more “con- 
tacts” in North Carolina than this section. 
Worley’s Beverages, Inc. v. Bubble Up 
Corp., 167 F. Supp. 498 (1958). 

Validity of Subsection (a) (3).—Sub- 
section (a) (3) of former § 55-38.1, iden- 
tical to subsection (a) (3) of this section, 
was unconstitutional as applied to an ac- 
tion for libel against a foreign publishing 
corporation which delivered magazines to 
a common carrier for shipment to a 
wholesale dealer in this State for resale 
by the dealer, and which employed sales 
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promotion representatives who made only 
occasional visits in this State, since such 
corporation had no contacts, ties or re- 
lations within this State so as to make it 
amenable to service of process here for 
the purpose of a judgment in personam. 
Putnam v. Triangle Publications, Inc., 
245 N. C. 432, 96 S. E. (2d) 445 (1957). 

Subsection (a) (3) of former § 55-38.1, 
which was identical to subsection (a) (3) 
of this section, was invalid insofar as it 
attempted to subject a New York corpo- 
ration to the jurisdiction of North Caro- 
lina for a single sale of goods consum- 
mated in New York “with the reasonable 
expectation that those goods are to be 
used in [North Carolina] and are so used 
and consumed.” Erlanger Mills, Inc. v. 
Cohoes Fibre Mills, Inc., 239 F. (2d) 502 
(1956). 

The constitutionality of subsection (a) 
(3) of this section involves a question of 
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due process of law, to be determined in 
accordance with the decisions of the Su- 
preme Court of the United States, and in 
this connection International Shoe Co. v. 
Washington, 326 U. S. 310, 66 S. Ct. 154, 
CKO, Mig Tel, WH, eal GAN, ILS IR, ala (GRS4ay} 
is decisive. ‘he subsection is not viola- 
tive of any provision of the North Caro- 
lina Constitution. Shepard v. Rheem 
Ines (Coy, BAO IN, C, 4a. is S, 1. (a) 
704 (1959), distinguishing Putnam v. Tri- 


angles Publications, Inc. 245 No Gy 432, 
96 Se) Hen (2d)445.(1957)) and Prlanger 
Mills, Inc. v. Cohoes Fibre Mills, Inc., 


239 F. (2d) 502 (1956) on the facts. 

The Supreme Court of North Carolina 
has only ruled that subsection (a) (3) of 
this section was invalid on the basis of 
the facts presented. It has not held that 
under a different set of facts the statute 
could not be constitutionally applied. 
Measuring the facts found in the present 
case, it is abundantly clear that the de- 
fendant was “transacting business” in 
North Carolina, as referred to in § 55-144, 
and that validity of service of process 
should also be sustained under this section 
for the reason that the litigation grows 
Outlol Gear contractmmade) i= thiss state 
and to be performed in this State, (2) 
business solicited in this State by the de- 
fendant, and (3) the production, manufac- 
ture and distribution of goods by the de- 
fendant with the reasonable expectation 
that those goods were to be used or con- 
sumed in this State. Worley’s Beverages, 
Tncy eyes Bubble Wp Corp. -167 EF. Supp. 
498 (1958). 

Application of (1), (2) and (4) of sub- 
section (a).—A foreign publishing corpo- 
ration purchased an article from a non- 
resident and published same in its maga- 
zine. Its magazines were delivered by it 
to a common carrier in another state for 
shipment to wholesale dealers in this 
State. Plaintiff brought a suit for libel 
based upon the article. It was held that 
the tortious act was not committed in this 
State, and therefore paragraph (4) of sub- 
section (a) of former § 55-38.1 was inap- 
plicable and did not authorize service of 
process on the corporation by service on 
the Secretary of State. Paragraphs (1) 
and (2) of subsection (a) were also inap- 
plicable to the facts of the case. Putnam 
v. Lrianele’ Publications, Inc., 245 N. C. 
432, 96 S. E. (2d) 445 (4957). 

A foreign corporation selling home ap- 
pliances to wholesalers in North Carolina 
is subject to service of process under sub- 
section (a) (3) of this section in an action 
by a resident of this State to recover for 
personal injury allegedly resulting from 
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a defective appliance manufactured by the 
foreign corporation, notwithstanding that 
title to appliances sold by the corporation 
in this State passes to the wholesalers 
at the point of shipment outside of this 
State and notwithstanding that the for- 
eign corporation maintains no agents or 
employees here except agents for the so- 
licitation of orders which are subject to 


approval by the home office, and such 
service subjects the foreign corporation 
to a judgment in personam. Shepard v. 


Rheem Mfg. Co., 249 N. C. 454, 106 S. E. 
(2d) 704 (1959). 

Tortious Acts Committed in State Suffi- 
cient to Support Service on Secretary of 
State—In an action against a nonresident 
corporation for wrongfully taking plain- 
tiffs property by duress and threats of 
arrest without legal process and for inva- 
sion of privacy and public humiliation 
findings of fact that the tortious acts were 
committed in this State were sufficient to 
support adjudication that service of proc- 
ess on it by service on the Secretary of 
State was valid. Painter v. Home Fi- 
nance’ Co., 245 °N. Cy576, 96 "Ss. acca 
731 (1957). 

An agent through whom the corpora- 
tion may be served with process is one 
who exercises some control over and dis- 
cretionary power in respect to the corpo- 
rate functions of the company. He is one 
who stands in the shoes of the corporation 
in relation to the matters of the corpora- 
tion committed to his care. He must rep- 
resent it in a general or limited capacity. 
He is the alter ego of the corporation. 
Edward’ v. Scott) &) Fetzer, [icy eae 
Supp. 41 (1957). 

A mere salesman or broker who takes 
orders and sends them to a foreign corpo- 
ration for acceptance, or a distributor 
who buys and takes title to the chattels, 
is not a managing or local agent and does 
not result in the corporation doing busi- 
ness in this State. Edwards v. Scott & 
Fetzer, Inc., 154-8, Sapp 41) (1950 

Where title to machines passed from 
foreign corporation to North Carolina 
distributor on cash purchases or C. O. D. 
order with draft attached and he was in 
full control of the ways and means of re- 
selling them, he was not an agent of the 
corporation for service of process. Ed- 
watds Ve. oCOtt )co) Metzer ine! 5 -amele 
Supp. 41 (1957). 

Effect of Entry of Corporation’s Agent 
into State—If a corporation had insufh- 
cient contact or relations with North 
Carolina to warrant the assertion of juris- 
diction over it, the entry of its agent on 
an isolated occasion to discuss the claim 
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could not supply the necessary tie to give Cohoes Fibre Mills, Inc., 239 F. (2d) 502 
the State power. Erlanger Mills, Inc. v. (1956). 


§ 55-146. Service on foreign corporations by service on Secretary 
of State.—(a) Service on the Secretary of State, when he is agent of a foreign 
corporation as provided in this chapter, of any process, notice or demand shall 
be made by the sheriff delivering to and leaving with the Secretary of State du- 
plicate copies of such process, notice or demand. Service of process on the for- 
eign corporation shall be deemed complete when the Secretary of State is so 
served. The Secretary of State shall endorse upon both copies the time of re- 
ceipt and shall forthwith send one of such copies by registered mail with return 
receipt requested addressed to such corporation at its principal office as it ap- 
pears in the records of the Secretary of State or, if there is no address of the 
corporation on file with the Secretary of State, then to said corporation at its 
office as shown in the official registry of the state of its incorporation. The Sec- 
retary of State may require the plaintiff or his attorney to furnish such address. 
A copy of the complaint or order of the clerk extending the time for filing the 
complaint must be mailed to the corporation with the copy of the summons. 
When a copy of the complaint is not mailed with the summons, the Secretary of 
State shall mail a copy of the complaint when it is served on him in the same 
manner as the copy of summons is required to be mailed. 

(b) Upon the return to the Secretary of State of the requested return receipt 
showing delivery and acceptance of such registered mail, or upon the return of 
such registered mail showing refusal thereof by such foreign corporation, the 
Secretary of State shall note thereon the date of such return to him and shall 
attach either the return receipt or such refused mail including the envelope, as 
the case may be, to the copy of the process, notice or demand theretofore retained 
by him and shall mail the same to the clerk of the court in which such action or 
proceeding is pending and in respect of which such process, notice or demand 
was issued. Such mailing, in addition to the return by the sheriff, shall consti- 
tute the due return required by law. The clerk of the court shall thereupon file 
the same as a paper in such action or proceeding. 

(c) Service made under this section shall have the same legal force and valid- 
ity as if the service had been made personally in this State. The refusal of any 
such foreign corporation to accept delivery of the registered mail provided for 
in subsection (a) of this section or the refusal to sign the return receipt shall 
not affect the validity of such service; and any foreign corporation refusing to 
accept delivery of such registered mail shall be charged with knowledge of the 
contents of any process, notice or demand contained therein. 

(d) Whenever service of process is made upon the Secretary of State as here- 
in provided the defendant foreign corporation shall have thirty (30) days from 
the date when the defendant receives or refuses to accept the registered mail 
containing the copy of the complaint sent as in this section provided in which to 
appear and answer the complaint in the action or proceeding so instituted. En- 
tries on the defendant’s return receipt or the refused registered mail shall be 
sufficient evidence of such date. If the date of acceptance or refusal to accept 
the registered mail cannot be determined from the entries on the return receipt 
or from notations of the postal authorities on the envelope, then the date when 
the defendant accepted or refused to accept the registered mail shall be deemed 
to be the date that the return receipt or the registered mail was received back 
by the Secretary of State. 

(e) The court in which the action is pending shall order such additional time 
as may be necessary to afford the defendant reasonable opportunity to answer 
the complaint and defend the action. 

(f) The Secretary of State shall keep a summarized record of all processes, 
notices, and demands served upon him under this section, and shall record there- 
in the time of such service and his action with reference thereto. 
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(g) Nothing herein contained shall limit or affect the right to serve any proc- 
ess, notice or demand to be served upon a corporation in any other manner now 
or hereatter permitted by law. (1901, ¢. 5; Rev.jse 124354 Caoe, Su ilS/esoe 
S. 002005 ol9D Oi Cral 45 cCwm O75 as 1.) 


§ 55-147. Amendment to charter of foreign corporation.—Whenever 
the charter of a foreign corporation authorized to transact business in this State 
is amended, such foreign corporation shall, within thirty days after such amend- 
ment becomes effective, file in the office of the Secretary of State a copy of such 
amendment duly authenticated by the proper officer of the state or country un- 
der the laws of which it is incorporated; but the filing thereof shall not of itself 
amend its certificate of authority. (1955, c. 1371, s. 1.) 


§ 55-148. Merger of foreign corporation authorized to transact 
business in this State.—Whenever a foreign corporation authorized to trans- 
act business in this State shall be a party to a statutory merger permitted by the 
laws of the state or country under which it is incorporated, and such corporation 
shall be the surviving corporation, it shall, within thirty days after such merger 
becomes effective, file with the Secretary of State a copy of the articles of merger 
duly authenticated by the proper officer of the state or country under the laws of 
which such statutory merger was effected. It shall not be necessary for such corpo- 
ration to procure either a new or amended certificate of authority to transact 
business in this State unless the name of such corporation be changed thereby or 
unless the corporation desires to pursue in this State other or additional pur- 
poses than those which it is then authorized to pursue in this State. (1955, c. 
137 Ieee day 

Cited in East Carolina Lumber Co. v. 
Weést..247) NeoC. 7699, 102) SB. (2d)9248 
(1958). 


§ 55-149. Amended certificate of authority.—(a) A foreign corpora- 
tion authorized to transact business in this State shall procure an amended certif- 
icate of authority in the event it changes its corporate name, or desires to pursue 
in this State other or additional purposes than those set forth in its prior appli- 
cation for a certificate of authority, by making application therefor to the Secre- 
tary of State. 

(b) The requirements in respect to the form, the manner of its execution, the 
filing of the application and the conformed copy thereof with the Secretary of 
State, the issuance of an amended certificate of authority and the effect thereof, 
shall be the same as in the case of an original application for a certificate of au- 
thority. The contents of such application need not be the same as in the case of 
an original application for a certificate of authority provided the application sets 
forth information as to the changes proposed. (1955, c. 1371, s. 1.) 


§ 55-150. Withdrawal of foreign corporation. — (a) A foreign cor- 
poration authorized to transact business in this State may withdraw from this 
State upon procuring from the Secretary of State a certificate of withdrawal. 

(b) In order to procure such certificate of withdrawal, such foreign corpora- 
tion shall deliver to the Secretary of State an application for withdrawal, together 
with a conformed copy thereof, which shall set forth: 

(1) The name and post-office address of the principal office of the corpo- 
ration and the state or country under the laws of which it is in- 
corporated. 

(2) That the corporation is not transacting business in this State. 

(3) That the corporation surrenders its authority to transact business in 
this State. 

(4) That the corporation either continues its registered agent in this State 
or revokes his authority to accept service of process and consents that 
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service of process in any action or proceeding based upon any cause 
of action arising in this State, or arising out of business transacted 
in this State, during the time the corporation was authorized to trans- 
act business in this State may thereafter be made on such corpora- 
tion by service thereof on the Secretary of State. 

(5) If required by the Commissioner of Revenue, such additional informa- 
tion as may be necessary or appropriate in order to determine and 
assess any unpaid taxes and fees payable under the laws of this State. 

(c) The application for withdrawal shall be executed by the corporation by 
its president or a vice president and by its secretary or an assistant secretary, and 
verified by one of its officers signing such application, or, if the corporation is in 
the hands of a receiver or trustee, shall be executed on behalf of the corporation 
by such receiver or trustee and verified by him. 

(d) If the Secretary of State finds that such application conforms to law, he 
shall, when notified by the Commissioner of Revenue that such corporation has 
met the requirements with respect to reports and taxes required by the revenue 
laws of this State: 

(1) Endorse on each of such documents the word “filed,” and the hour, day, 
month and year of the filing thereof. 

(2) File the application in his office. 

(3) Issue a certificate of withdrawal to which he shall affix the conformed 
copy. 

(e) The certificate of withdrawal, together with the conformed copy of the 
application for withdrawal affixed thereto by the Secretary of State, shall be re- 
turned to the corporation or its representative. Upon the issuance of such certif- 
icate of withdrawal, the authority of the corporation to transact business in this 
State shall cease. (1955, c. 1371, s. 1.) 


§ 55-151. Revocation of certificate of authority.—(a) The certificate 
of authority of a foreign corporation to transact business in this State may be re- 
voked by the Secretary of State upon the conditions prescribed in this section 
when: 

(1) The corporation has failed for a period of 30 days to establish and main- 
tain a registered office as required by G. S. 55-141; or 

(2) The corporation has failed for a period of 30 days to appoint and main- 
tain a registered agent in this State as required by G. S. 55-141; or 

(3) The corporation has failed for a period of 30 days after change of its 
registered office or registered agent to file in the office of the Secre- 
tary of State a statement of such change pursuant to G. 5. 55-142; or 

(4) The corporation has failed to file in the office of the Secretary of State 
any amendment to its charter or any articles of merger within the 
time prescribed by G. S. 55-147 and 55-148; or 

(5) A willful misrepresentation has been made of any material matter in 
any application, report, affidavit, or other document submitted by 
such corporation pursuant to this chapter; or 

(6) The corporation has, without justification, refused to comply with a 
court order made pursuant to G. S. 55-38; or 

(7) The corporation is exceeding the authority conferred upon it by this 
chapter. 

(b) On the happening of any of the events set out in subsection (a) of this sec- 
tion, the Secretary of State shall give not less than twenty days written notice to 
the corporation that he intends to revoke the certificate of authority of such cor- 
poration for one of the said causes, specifying the same. Such notice shall be given 
by mail duly addressed to the corporation at its registered office in this State and 
at its principal office outside the State, as shown by the records in the office of 
the Secretary of State. If, before the expiration of the time stated in the notice, 
the corporation establishes to the satisfaction of the Secretary of State the fact 
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that the stated cause for the revocation of its certificate of authority did not exist 
as of the time the notice was mailed or, if it did exist at said time, has been cured, 
then the Secretary of State shall take no further action. Otherwise, on the ex- 
piration of the time stated in the notice, he shall revoke the certificate of author- 
ity. 

ue Nothing herein shall be deemed to repeal or modify any provision of the 
Revenue Act relating to the suspension of the certificate of authority of foreign 
corporations for failure to comply with the provisions thereof. (1955, c. 1371, 


Szals) 


§ 55-152. Issuance of certificate of revocation.—(a) To revoke any 
such certificate of authority, the Secretary of State shall: 

(1) Issue a certificate of revocation in triplicate. 

(2) File one of such certificates in his office. 

(3) Mail one of such certificates to such corporation at its registered office 
in this State and one to the corporation at its principal office in the 
state or country under the laws of which it is incorporated, as shown 
by the records in the office of the Secretary of State. 

(b) Upon the issuance of such certificate of revocation, the authority of the 
corporation to transact business in this State shall cease. (1955, c. 1371, s. 1.) 


§ 55-153. Application of this chapter to foreign corporations here- 
tofore domesticated in this State.—(a) Subject to the provisions of subsec- 
tion (d) of this section, foreign corporations which have been duly domesticated 
in this State at the time this chapter takes effect shall be entitled to all the rights 
and privileges applicable to foreign corporations procuring authority to trans- 
act business in this State under this chapter, and from the time this chapter takes 
effect such corporations shall be subject to all the limitations, restrictions, lia- 
bilities, and duties prescribed herein for foreign corporations procuring under this 
chapter authority to transact business in this State. 

(b) Foreign corporations heretofore domesticated in this State which have 
not designated a principal office are required on and after July 1, 1957 to desig- 
nate a registered office and appoint a registered agent in the manner, as near as 
may be, provided in G. S. 55-142. 

(c) If any foreign corporation has, prior to the effective date of this chapter, 
filed with the Secretary of State a statement designating a principal office within 
this State and agent in charge thereof and has continued to maintain the same, 
it shall not be required to, but it may, designate a new registered office and agent 
in the manner, as near as may be, provided in G. S. 55-142. 

(d) If there is no office and agent registered in the office of the Secretary of 
State, then service of process may be made on the Secretary of State, as provided 
in G. S. 55-146 when there is no registered agent, until such time as a registered 
office is designated and a registered agent appointed. 

(e) No foreign corporation which has been domesticated under the provisions 
of prior acts before this chapter becomes effective shall hereafter have greater 
immunity from local jurisdiction than foreign corporations hereafter procuring a 
certificate of authority to transact business in this State and, to this end, every 
such domesticated foreign corporation, by continuing as a domesticated corpora- 
tion in this State for a period of 90 days after this chapter becomes effective, shall 
be deemed to have expressly appointed the Secretary of State as its agent to re- 
ceive service of process as fully as if it had made an application for a certificate of 
authority pursuant to the requirements of G. S. 55-138. (1955) G)1137 Teme 
LOD ApCw qo ussu 18019.) 

Editor’s Note.— The 1957 amendment ner, aS near as may be, provided in G. S. 
rewrote subsection (b) and substituted 55-142” for the words “as provided in 
in subsection (c) the words “in the man- subsection (b) of this section.” 
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§ 55-154. Transacting business without certificate of authority.— 
(a) No foreign corporation transacting business in this State without permission 
obtained through a certificate of authority under this chapter or through domesti- 
cation under prior acts shall be permitted to maintain any action or proceeding 
in any court of this State unless such corporation shall have obtained a certificate 
of authority prior to trial; nor shall any action or proceeding be maintained in 
any court of this State by any successor or assignee of such corporation on any 
cause of action arising out of the transaction of business by such corporation in 
this State until: 

(1) A certificate of authority shall have been obtained by such corporation 
or by a foreign corporation which has acquired substantially all of 
its assets, or 

(2) Substantially all of its assets have been acquired by a domestic corpo- 
ration or one or more individuals. 

An issue arising under this subsection must be raised by motion and determined 
by the trial judge prior to trial. 

(b) The failure of a foreign corporation to obtain a certificate of authority to 
transact business in this State shall not impair the validity of any contract or act 
of such corporation, and shall not prevent such corporation from defending any 
action or proceeding in any court of this State. 

(c) A foreign corporation failing to obtain permission to transact business in 
this State as required by this chapter or by prior acts then applicable shall be 
liable to the State for the years or parts thereof during which it transacted busi- 
ness in this State without such permission in an amount equal to all fees and taxes 
which would have been imposed by law upon such corporation had it duly applied 
for and received such permission plus interest and all penalties imposed by law 
for failure to pay such fees and taxes, plus five hundred dollars ($500.00) and 
costs. The Attorney General shall bring actions to recover all amounts due the 
State under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every foreign 
corporation transacting business in this State comply with the provisions of this 
chapter. The Secretary of State is authorized to employ such assistants as shall 
be deemed necessary in his office for the purpose of enforcing the provisions of 
this article and for making such investigations as shall be necessary to ascertain 
foreign corporations now transacting business in this State which may have failed 
to comply with the provisions of this chapter. (1901, c. 2, s. StI IOS Ca 76; 
Ree 1O4e 1915 1er 200 CO. Ss EIS Ie 1930 era: 19378 ew 343 ; 41.939. .c: 
BF GeS.) ss. 55-118)55-120 571953, c. 1152; 19554 celsZis. 1: ) 

Editor’s Note.—The paragraphs in the poration doing business in this State 
note below appeared under former § 55- without compliance with the statute as to 
118, which provided a penalty for non- domestication are not avoided; the pen- 
compliance with the domestication stat- alty alone is enforceable by action as the 
ute in effect prior to July 1, 1957. statute prescribes. Miller v. Howell, 184 

Constitutionality—There is nothing in N. C. 119, 113 S. E. 621 (1922). See Ober 


the United States or State Constitution 
which prohibits the State, in the exercise 
of its police power, from making the 
transaction of business by a foreign cor- 
poration prior to procuring a license an 
indictable offense. State v. Agency, 171 
Nec esti acs o,f reo (1916). 

The only restriction of the Constitution 
is that the license tax must not interfere 
with interstate commerce or be otherwise 
invalid. Pittsburg Life, etc., Co. v. Young, 
ize) N. C470, 90. S,.E. 568 (1916). 

Contracts Not Avoided by Noncom- 
pliance.—The contracts of a foreign cor- 
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& Sons Co. v. Katzenstein, 160 N. C. 439, 
165 Ab. 47641912). 

Action by State for Penalty.— See 
Blackwell’s Tobacco Co. v. American To- 
Hactou. Co. 144 N. ©.77352) 57 S$. E. 5 
(1907); Ober & Sons Co. v. Katzenstein, 
AGOMIN. Cy 489276 Sy Be 476" (1912). 

Attorney General as Party to Declara- 
tory Judgment Action.—In a proceeding 
for a declaratory judgment against the 
Attorney General and the Secretary of 
State relative to the application of the 
registration provisions of former statute, 
upon which this section was based in part, 


§ 55-155 


to plaintiff, a foreign corporation, the At- 
torney General was not a real party de- 
fendant, but, being charged with the en- 
forcement of the statute, he should be re- 
tained as a nominal defendant along with 
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the Secretary of State where the constitu- 
tionality of the statute was being chal- 
lenged. National Ass’n for Advancement 
of Colored People v. Eure, 245 N. C. 331, 
95S... (2d). 89s 01997) - 


AR TICLELL Is 
Fees and Taxes. 


§ 55-155. Fees.— (a) The Secretary of State shall collect the following 


fees and remit them to the State T'reasurer for the use of the State: 


(1) For filing an application to reserve a corporate name (G. 8. 

il AC Os ee Ie eee am Se ERE i 2 OI SO.S 5.8 $5.00 
(2) For filing a notice of transfer of a reserved corporate name (G: 

See D-1Z(8))) 5. aise ne ce eat telek oe lee ie te en ee 5.00 
(3) For filing articles of incorporation (G. 8. 55-7), ........++-+. 5.00 
(4) For filing an application of a foreign corporation for a certifi- 

cate of authority to transact business in this State and issuing 

a certificate of authotity CG. 6.9502138)) ees ut ee 5.00 
(5) For filing a statement of classification of shares (G. S$. 55-42(e)), 5.00 
(6) For filing a statement of the change of a registered office or reg- 

istered agent, or both, of a domestic or foreign corporation 

(Gy S. 55214, G) S,295-142,.G.55.090-103 eer ee 3.00 
(7) For filing a notice of resignation of a registered agent (G. 3. 

BB aTA Cd) i) 5 tee eo sye, oecele nue teele Siolelagee ebekeis ae Seek eae ee 1.00 
(8) For filing a notice of resignation of a nonresident director under 

Gs 55-33.Ca es ate he Siete cess © Sachs Stes neue g ae 1.00 
(9) For filing a certificate of reduction of capital (G. S. 55-48), .... 5.00 
(10) For filing articles of amendment (G. S$. 55-103), ............ 5.00 
(11) For filing a copy of an amendment to the articles of incorporation 

of a foreign corporation holding a certificate of authority to 

transact ‘business in this State (Ga, S..99:14/), 2...) ces eee 5.00 
(12). Fort filing a restated charter (G. 5.955-105) 50. oe ae 5.00 
(13) For filing an application of a foreign corporation for an amended 

certificate of authority to transact business in this State and is- 

suing an amended certificate of authority (G. S. 55-149), .. 5.00 
(14) For filing articles of merger or consolidation (G. S. 55-109), .. 5.00 
(15) For filing a statement of merger or consolidation of a domestic 

and. foreign ecorporations (Gelo.woo-) eee cee ee 5.00 
(16) For filing a copy of articles of merger of a foreign corporation 

holding a certificate of authority to transact business in this 

State (G. S. 55-148), 2... cece eee eee eee teeters 5.00 
(17) For filing a statement setting forth the name and address in this 

State of the registered agent of a foreign corporation not trans- 

acting “business in this State (Glow 50-145) 022. ones 5.00 
(18) For receiving any service of process as statutory agent either of 

a corporation or of a director of a corporation (G. S. 55-15(b), 

454455233 (ds Geto. 00-146). een a, ee Aa eee ee 1.00 

which amount may be recovered from the adverse party as tax- 

able costs by the party to the action or proceeding causing such 

AG to be made if such party prevails in the action or pro- 

ceeding. 
(19) For issuing a certificate of revocation of authority of a foreign 

Corporation g(GaeS 9150-152); warn ian sista Me tdatelic econ 5.00 
(20) For filing a certificate extending the period of existence of a cor- 

poration (G. S. 55-99(b)), .. 6. see cee e cee ee cece eee ees 5.00 
(21) For filing an application for withdrawal of a foreign corporation 

and issuing a certificate of withdrawal (G. S$. 55-150), .... 5.00 
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(22) For filing articles of voluntary dissolution by directors (Guess) 


SCANS hs ea Onis Oc hen ome ac bend 6 nec ee a eae ek 5.00 
(23) For filing articles of voluntary dissolution by written consent of 

shareholders 9( Gar Sebo ala) Pe OAR SOR ee eae Se 5.00 
(24) For filing articles of voluntary dissolution by action of directors 

eridestockholders=.( Gano mio o-LLe) Wren Snir cre Selene. «aie 5.00 


(25) For filing a statement of revocation of dissolution (G. 8. 552120)50 12.00 
(26) For filing a certificate of completed liquidation (G. 53. 5512 1) Z.00 
(27) For preparing and furnishing a copy of any document, instrument 

or paper filed or recorded relating to a corporation (G. §. 55- 


4(c)): 

Bor themurste paces ther eotqem emia stents att cra cit ctckeicte> a> aie 1.00 
Bor eachradditional paces, srt: am tektl yi 4 t® s ie also oto le 40 
For affixing his certificate and official seal thereto, .......... 2.00 


(28) For comparing a copy furnished to him of any document, in- 
strument or paper filed or recorded relating to a corporation: 
OEE CAC a Dat Cale cite art ee iets aia ge eee aah Beales cas .20 
For affixing his certificate and official seal thereto, .......... 2.00 
(29) For filing any other document not herein specifically provided for, 5.00 


(b) The filing fees hereinbefore prescribed do not include copies or certified 
copies and the fees for such copies are those prescribed by subdivisions (27) 
and (28) of subsection (a) of this section. 


(c) For recording and copying any corporate document or paper required by 
this chapter to be recorded in his office, the clerk of superior court shall collect 
such amounts as are prescribed by G. S. 2-26 or other applicable laws. (1957, 
Soul S0s) 


§ 55-156. Taxes.—(a) On filing any of the following certificates or papers 
relative to corporations in the office of the Secretary of State, the following taxes 
shall be collected by the Secretary of State, and remitted to the State Treasurer 
for the use of the State: 

(1) Articles of incorporation: 
For each $1,000.00 of the total amount of capital stock au- 


EHOTIZC CMM Re ee ees ee Rn kage eens wit aes es ges $ 40 
itt TenOe Case | eSSe CaN on oe cae oo ces. etre se scones oh cee 40.00 
Hee RANMA REAR A RS cope oe Acer ME oe PI ar Uns BR ee a rate i gre aS 1,000.00 


(2) Articles of amendment which include an authorization to in- 
crease capital stock: 


For each $1,000.00 of the total increase authorized, .... 40 

buteanancscases less: that (yg guee). sete te pee eee <. cet 40.00 

AG THANG Uae CAT ents Sod a Pre a Ne cure ose PAS 1,000.00 
(3) Articles of amendment which do not include an authorization 

HOw icreases Capita la StOCK et eal hit ark. a 4) tc a 40.00 
(A MATHCless Ot CISSOlQUION, 9. ae ai xeiiy tae Ocul e tel ois suring Bees 5.00 


(5) Application by foreign corporation for certificate of authority 
to transact business in this State: 


For each $1,000.00 of its authorized capital stock, ...... 40 
MATL TIOa CASE: LESSaRt liar ine rt ymee «te erares ia coeur kee ha ices siloye 40.00 
OETIMOLCR CATY ett ECT cs tions tens 500.00 


(6) Articles of merger or consolidation which increase the au- 
thorized capital stock which the surviving or new corpora- 
tion, domestic or foreign, will have authority to issue above 
the aggregate authorized capital stock which the constituent 
domestic corporations and constituent foreign corporations 
authorized to transact business in this State had authority 
TO MSSUe:.; 
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For each $1,000.00 of the total amount of such increase .. 40 
buts 1 116 CASE: LESS tlie cn conc, dss 2e sous cues perenne Eeeeters 40.00 
NOL MOE THAI eee. chic os oe Se eee ee eevee ema ae 1,000.00 


(7) Articles of merger or consolidation which do not increase the 

authorized capital stock which the surviving or new corpo- 

ration, domestic or foreign, will have authority to issue 

above the aggregate authorized capital stock which the con- 

stituent domestic corporations and constituent foreign cor- 

porations authorized to transact business in this State had 
atithOrityeOmiscU Cem nat ts. s+ ac sia lar sein eae 40.00 
(b) For the purpose of computing taxes under this section, shares of no par 
value shall be treated as if they were of one hundred dollar ($100.00) par 

value. (1957, c. 1180.) 


ArtTIcLE 12. 
Curative Provisions. 


§ 55-157. Curative act; amendments prior to 1901.—All amendments 
to the plan of incorporation of any corporation organized under the provisions 
of the general laws of North Carolina prior to the passage of the act entitled “An 
act to revise the corporation law of North Carolina,’ being chapter two, public 
laws of nineteen hundred and one, are declared to be valid in all respects, whether 
such amendments were made in accordance with the provisions of chapter three 
hundred and eighty of the public laws of eighteen hundred and ninety-three or in 
accordance with the provisions of chapter two of the public laws of nineteen hun- 
dred and one, but no amendment shall be validated by this section unless it is an 
amendment of such nature as is authorized to be made under the provisions of 
chapter two of the public laws of nineteen hundred and one. (1905, c. 316; Rev., 
S.11248 PCRS sell BAe eG shes 5255481 O55 CML S/ leas eae) 


§ 55-158. Certain corporate conveyances validated.—All deeds and 
conveyances of land in this State, made by any corporation of this State prior to 
January first, one thousand nine hundred fifty-seven, executed in its corporate 
name and signed and attested by its proper officers, from which the corporate seal 
was omitted, shall be good and valid, notwithstanding the failure to attach said 
corporate seal. (1939,1c. 23; 1949, c. 436; G, S., s..55-41; 1955, cy13/ ieee 
1957G U0 Sic) 

Editor’s Note.— The 1957 amendment 
substituted “fifty-seven” for “forty-eight” 
in line three, 


§ 55-159. Certain deeds executed by banks validated. — All deeds 
heretofore executed by banks and attested by the cashier, assistant cashier, secre- 
tary or assistant secretary thereof, which deeds are otherwise regular and valid, 


are hereby validated. (1943, c. 219, s. 114; G. S., s. 55-41.1; 1955, c. 1371, s. 2.) 


§ 55-160. Certain conveyances of corporations now dissolved vali- 
dated.—All deeds and conveyances of land in this State, made by any corpora- 
tion of this State prior to January 1, 1939, executed in its corporate name and 
signed by either its president, vice-president or secretary, and sealed with the 
common seal of the corporation, where said corporation has been dissolved for 
at least seven years, and said deed or conveyance has been on record for at least 
seven years, shall be good and valid, notwithstanding the failure of one of such 
officers to sign such instrument. (1949, c. 825; G. S., s. 55-41.2; 1955, c. 1371, 
S222) 


§ 55-161. Conveyances by corporations owned by the United States 
government.—The Home Owners Loan Corporation and any corporation, the 
majority of whose stock is owned by the United States government, may convey 


262 


§ 55-162 Cu. 55. Business CorPporATion Act § 55-164.1 


lands, and/or other property which is transferable by deed which is duly executed 
by either an officer, manager, or agent of said corporation, sealed with the com- 
mon seal and has attached thereto a signed and attested resolution under seal of 
the board of directors of said corporation authorizing the said officer, manager or 
agent to execute, sign, seal and attest deeds, conveyances and/or other instru- 
ments. This section shall be deemed to have been complied with if an attested 
resolution is recorded separately in the office of the register of deeds in the county 
where the land lies, which said resolution shall be applicable to all deeds executed 
subsequently thereto and pursuant to its authority. 

All deeds, conveyances or other instruments which have been executed prior to 
March 15, 1951, in the manner prescribed above, if otherwise sufficient, shall be 
valid, and shall have the effect to pass the title to the real and/or personal prop- 
erty described therein. (1941, c. 294; 1951, ¢. 395; .G.:S., s. 55-42; 1955, c. 
b3/1aSs.2:) 


§ 55-162. Validation of amendments to corporate charters extend- 
ing corporate existence.—In every case where a private corporation, char- 
tered under the general laws of the State of North Carolina, has continued to act 
and do business as a corporation after the expiration of its period of existence 
as theretofore fixed in its charter, and has thereafter filed in the office of the Sec- 
retary of State an amendment to its charter to extend or renew its corporate ex- 
istence, such amendment is hereby validated and made effective for all intents and 
purposes to the same extent and with the same effect as if such amendment had 
been made within the period of such corporation’s existence as theretofore fixed 


in its charter. (1947, c. 504, s. 1; G. S., s. 55-164.1; LOSoeeCet OA lees eee) 


§ 55-163. Limitation of actions attacking validity of corporate ac- 
tion on grounds amendment not filed during corporate existence.—No 
action or proceeding shall be brought or defense or counterclaim pleaded later 
than one year after the ratification of this article in which either the continued ex- 
istence of such corporation or the validity of any of the contracts, acts, deeds, 
rights, privileges, powers, franchises and titles of such corporation is attacked or 
otherwise questioned on the grounds that such amendment was not filed within 
the period of such corporation’s existence as theretofore fixed in its charter. 


SEV E Ze AO Ge Vaal Cn SE Ce emi en 948 (O55 eR canlos eos 52a) 


§ 55-164. Clarification of intent of preceding section.—In no event 
shall the limitation provided in § 55-163 bar any action, proceeding, defense or 
counterclaim based upon grounds other than those mentioned in § 55-163, unless 
the grounds set out in § 55-163 are an essential part thereof. (1947, c. 504, s. 3; 
GES 55-104. 3% 195o ec I3AL, s.32.) 


§ 55-164.1. New corporations organized to succeed to rights in 
corporate charter forfeited.—Wherever a corporation created under the 
laws of the State of North Carolina has, on account of failure to make reports 
to the different State authorities, for such a length of time as to lose its charter 
and where thereafter, under the laws of the State of North Carolina, a new 
charter is issued, in the same name as the original corporation, and on behalf 
of the same corporation, such new corporation shall succeed to the same prop- 
erties, to the same rights as the original corporation before losing its charter 
on account of neglect hereinbefore mentioned. 

Whenever such new corporation shall have been created, under the laws of 
this State, all the title, rights and emoluments to the property held by the original 
corporation shall inure to the benefit of the newer corporation and the new corpo- 
ration shall issue its stock to the stockholders in the defunct corporation, in the 
same number and with the same par value held by the stockholders of the defunct 
corporation. 

Such new corporation shall have the rights and privileges of maintaining any 
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action or cause of action which the defunct corporation might maintain, bring 
or defend and to all intents and purposes the new corporation shall take the 
place of the defunct corporation to the same intent and purposes as if the defunct 
corporation has never expired by reason of its failure to make the reports herein- 
before referred to. (1959, c. 1316, s. 2814.) 


ARTICLE 13. 
Miscellaneous Provisions. 


§ 55-165. Interrogatories by Secretary of State.—The Secretary of 
State may propound to any corporation, domestic or foreign which he has reason 
to believe is subject to the provisions of this chapter, and to any officer or direc- 
tor thereof, such written interrogatories as may be reasonably necessary and 
proper to enable him to ascertain whether such corporation is subject to the pro- 
visions of this chapter or has complied with all the provisions of this chapter ap- 
plicable to it. Such interrogatories shall be answered within thirty days after the 
mailing therefor, or within such additional time as shall be fixed by the Secretary 
of State, and the answers thereto shall be full and complete and shall be made in 
writing and under oath. If such interrogatories be directed to an individual they 
shall be answered by him, and if directed to a corporation they shall be answered 
by the president, vice president, secretary or assistant secretary thereof. The Sec- 
retary of State need not file any document to which such interrogatories relate 
until such interrogatories be answered as herein provided, and not then if the 
answers thereto disclose that such document is not in conformity with the pro- 
visions of this chapter. The Secretary of State shall certify to the Attorney Gen- 
eral, for such action as the Attorney General may deem appropriate, all interrog- 
atories and answers thereto which disclose a violation of any of the provisions of 
this chapter, requiring or permitting action by the Attorney General. (1955, c. 
LS 7 eacepl 4) 


§ 55-166. Penalties imposed upon corporations, officers and direc- 
tors for failure to answer interrogatories.—(a) Each corporation, domestic 
or foreign, that fails or refuses to answer truthfully and fully within the time 
prescribed by this chapter interrogatories propounded by the Secretary of State 
in accordance with the provisions of this chapter, shall be deemed to be guilty of 
a misdemeanor. 

(b) Each officer and director of a corporation, domestic or foreign, who fails 
or refuses within the time prescribed by this chapter to answer truthfully and fully 
interrogatories propounded to him by the Secretary of State in accordance with 
the provisions of this chapter, or who signs any articles, statement, report, appli- 
cation or other document filed with the Secretary of State which is known to such 
officer or director to be false in any material respect, shall be guilty of a misde- 
iMeanOb LO I0 5G elses la) 


§ 55-167. Information disclosed by interrogatories. — Interrogatories 
propounded by the Secretary of State and the answers thereto shall not be open 
to public inspection nor shall the Secretary of State disclose any facts or infor- 
mation obtained therefrom except insofar as his official duty may require the same 
to be made public or in the event such interrogatories or the answers thereto are 
required for evidence in any criminal proceedings or in any other action or pro- 
ceedinesubysthissotate. (19554, 1371,"suly) 


§ 55-168. Powers of Secretary of State.—The Secretary of State shall 
have the power and authority reasonably necessary to enable him to administer 
this chapter efficiently and to perform the duties therein imposed upon him. 


(1955, c. 1371, s. 1.) 


§ 55-169. Certificates and certified copies to be received in evi- 
dence.—All certificates issued by the Secretary of State in accordance with the 
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provisions of this chapter, and all copies of documents filed in his office in accord- 
ance with the provisions of this chapter when certified by him, shall be taken and 
received in all courts, public offices, and official bodies as prima facie evidence of 
the facts therein stated. (1955, c. 1371, s. 1.) 


Cross Reference.—See G. S. 55-8. 


§ 55-170. Forms of documents required to be filed in office of Sec- 
retary of State.—Any document required to be filed in the office of the Sec- 
retary of State shall be made in such form, if any, as may be prescribed by the 
Secretary of State pursuant to the provisions of this chapter. (1955, c. 1371, 
Sauls) 


§ 55-171. Photostatic copies of documents acceptable for filing or 
recording.—When any document is required or permitted to be filed or re- 
corded by this chapter, a photostatic or other photographic copy of such docu- 
ment may be filed or recorded in lieu of the original instrument. Such filing or 
recording shall have the same force and effect as if the original instrument had 


Decusso iiled) of recorded... (1055,.ca 13/1, s. 12) 


§ 55-172. Waiver of notice. — Whenever any notice is required to be 
given to any shareholder or director of a corporation under the provisions of 
this chapter or under the provisions of the charter or bylaws of the corporation, 
a waiver thereof in writing signed by the person or persons entitled to such 
notice, whether before or after the time stated therein, shall be equivalent to 
the giving of such notice.. (1955, ¢. 1371, s. 1.) 


§ 55-173. Notice to director or shareholder outside the United 
States.—Any requirement of this chapter or of the charter or bylaws, with re- 
spect to the giving or sending of any notice or communication to any shareholder 
or director as such whose address as it appears upon the records of the corpo- 
ration is outside of the United States, shall be dispensed with, and no action 
taken shall be affected or invalidated by the failure to give or send any such 
notice or communication, insofar as compliance with any such requirement is at 
the time prohibited by, or dependent upon, the obtaining of a license or consent 
under, any act of Congress or any rules, regulations, proclamations, or executive 
orders purported to be issued under authority of any such act. (1955, c. 1371, 
saul.) 


§ 55-174. Reserve power.—The General Assembly reserves the power 
to amend or repeal the charter of any corporation hereafter or heretofore formed 
and to amend or repeal this chapter or any part thereof, and the rights of any 
corporation or of any shareholder, director or officer in any corporation are sub- 
ject to this reservation. This chapter, including this reservation, is a part of the 
charter contract between the shareholders. The power so reserved includes the 
power to authorize charter amendments which are to be effectuated pursuant to 
consent by the shareholders in the manner permitted by this chapter, as now en- 
acted or as subsequently amended. (1901, c. 2, s. 7; Rev., s. 1136; C. 5., s. 
fob Goes o)-50 5 1955,, ca 13/1 s.415) 


§ 55-175. Cross references.—Whenever in this chapter, as enacted or 
as hereafter amended, whether by enactment of additional provisions or other- 
wise, reference is made to a section of this chapter or of any other chapter of 
the statutes of this State, such reference shall, unless otherwise provided, ex- 
tend to and include any amendment of the section so referred to or any section 
hereafter enacted in lieu of the section so referred to. (1955, c. 1371, s. 1.) 
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ARTICLE 1. 


General Provisions. 


55A-1. Title—This chapter shall be known and may be cited as the 
Non-Profit Corporation Act. (1955, c. 1230.) 


Editor’s Note.—Session Laws 1955, c. 
1230, inserting this chapter to become ef- 
fective July 1, 1957, repealed as of said 
date all provisions relating to non-profit 
corporations in chapter 55 of the General 
Statutes, as the same appears in Volume 
2B and former supplements thereto, ex- 


cept as the provisions apply to hospital 
service corporations regulated by chapter 
57 of the General Statutes. 

Cited in Adams v. Flora Macdonald 
College, 247 N. C. 648, 101 S. E. (2d) 809 
(1958). 


§ 55A-2. Definitions.—As used in this chapter, unless the context other- 


wise requires, the term: 


(1) “Board of directors” means the group of persons vested by the corpo- 
ration with the management of its affairs whether or not such group 
is designated as directors in the charter. 
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(2) “Bylaws” means rules adopted for the regulation: or management of 
the affairs of the corporation irrespective of the name or names by 
which such rules are designated. 

(3) “Charter” includes the original articles of incorporation and all amend- 
ments thereto including articles of merger. 

(4) “Corporation” or “domestic corporation” means a non-profit corpora- 
tion subject to the provisions of this chapter, except a foreign cor- 
poration. 

(5) “Foreign corporation” means a non-profit corporation organized under 
laws other than the laws of this State. 

(6) “Insolvent” means inability of a corporation to pay its debts as they 
become due in the usual course of its affairs. 

(7) “Member” means one having membership rights in a corporation in ac- 
cordance with the provisions of its charter or bylaws. 

(8) “Non-profit corporations” means a corporation intended to have no 
income or intended to have income none of which is distributable to 
its members, directors, or officers, and includes all marketing associa- 
tions without capital stock formed under chapter 54 of the General 
Statutes or under any act or acts replaced thereby. (1955, c. 1230; 
LOSO cre LG les 224.) 

Editor’s Note.— The 1959 amendment 
rewrote subdivision (1). 


§ 55A-3. Applicability of chapter.—(a) The provisions of this chapter 
relating to domestic corporations shall apply to: 

(1) All corporations hereafter organized under this chapter. 

(2) All non-profit corporations heretofore organized under any act hereby 
repealed, except non-profit corporations having capital stock. 

(3) All non-profit corporations without capital stock heretofore or hereafter 
organized under any other act, unless there is some other specific 
statutory provision particularly applicable to such corporations or 
inconsistent with some provisions of this chapter, in which case that 
other provision prevails. Nothing herein shall apply to hospital and 
medical service corporations regulated by chapter 57 of the General 
Statutes or repeal or modify the provisions of G. S. 54-138. 

(b) The provisions of this chapter relating to foreign corporations shall apply 
to all such corporations conducting affairs in this State for purposes for which 
a corporation might be organized under this chapter. (1955, c. 1230.) 


ARTICLE) 
Execution and Filing of Certain Corporate Documents. 


§ 55A-4. Execution of corporate documents for filing; filing, re- 
cording and effectiveness.—(a) Whenever the provisions of this chapter re- 
quire any document relating to a corporation to be executed and filed in accord- 
ance with this section, unless otherwise specifically stated in this chapter: 

(1) There shall be an original executed document and also one conformed 
copy. 

(2) The said original document shall, if required to be executed by the cor- 
poration, be signed by the president or a vice president and also by 
the secretary or an assistant secretary, with or without the corpo- 
rate seal. If required to be executed by designated individuals each of 
them shall sign. 

(3) Except where the provisions of this chapter specifically require ac- 
knowledgment, the said original document shall be verified by each 
of the individuals signing, whether in a representative capacity or 
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otherwise, by a statement under oath, made before and certified by 
an official who is authorized under the laws of this State to take 
acknowledgments, declaring that he signed the said document, that 
the statements therein are true, and, in the case of an individual who 
signed in a representative capacity, declaring the capacity in which 
he signed and that he was authorized so to sign. 

(4) The conformed copy may either extend its conformation with the origi- 
nal document through all the verifications (or acknowledgments, as 
the case may be) or may in lieu of such extension contain the legend, 
after the names of the signers, substantially as follows: 

“Original duly verified (acknowledged) by all signers.” 

(5) The original document so signed and verified (or acknowledged, as 
the case may be), together with the conformed copy, shall be delivered 
to the Secretary of State. Unless he finds that it does not conform 
to law, the Secretary of State shall, when the proper taxes and fees 
have been tendered, endorse upon the original the word “filed” and 
the hour, day, month, and year of the filing thereof, and shall file 
the same in his office. The Secretary of State shall thereupon im- 
mediately compare the copy with the original and if he finds that 
they are identical he shall make upon the conformed copy the same 
endorsement which appears on the original and shall attach to the 
copy a certificate stating that attached thereto is a true copy of the 
document, designated by an appropriate title, filed in his office and 
showing the date of such filing. He shall thereupon return the copy 
so certified to the corporation or its representative. 

(6) The copy, certified as aforesaid, shall be promptly delivered to the clerk 
of the superior court of the county wherein the corporation has its 
registered office, and, when the proper fees shall have been tendered, 
it shall be recorded and properly indexed in a book to be known as 
the Record of Incorporations. Promptly after recordation, the clerk 
shall note the fact of recordation on the said copy and return it to 
the corporation or its representative. 

(b) Any such document required to be filed shall be completely effective when 
filed by the Secretary of State and the transaction to be effectuated thereby shall 
thereupon be deemed as completely consummated as if all the required record- 
ing has been perfected and, unless otherwise provided in this chapter with re- 
spect to some specific document, the failure to deliver it for recording in the 
office of the clerk of the superior court shall only subject the corporation to a 
fine of one hundred dollars ($100.00) to be collected by the Secretary of State. 

(c) It shall be the duty of the Secretary of State, whenever so requested and 
upon tender of the proper fees, to certify as aforesaid any true copy of any such 
document on file in his office or, if such be the request, to make or cause to be 
made typewritten or photostatic copies of such documents and to certify the 
same as aforesaid. (1955, c. 1230.) 


ARTICLE 3. 
Formation, Name and Registered Office. 


55A-5. Purposes.—Non-profit corporations may be organized under 
this chapter for any lawful purposes. Where by law special provisions are made 
for the organization of designated classes of non-profit corporations, such cor- 
porations shall be formed under those provisions and not hereunder. (1955, c. 
1230.) 


§ 55A-6. Incorporators.—Three or more natural persons, whether or not 
residents of this State, of the age of 21 years or more may act as incorporators 
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of a corporation by signing and acknowledging articles of incorporation, which 
shall be filed according to G. S. 55A-4, The acknowledgment shall be before 
an officer duly authorized under the laws of this State to take the proof or ac- 
knowledgment of deeds. (1955, c. 1230.) 


§ 55A-7. Articles of incorporation.—(a) The articles of incorporation: 
shall set forth: 

(1) The name of the corporation. 

(2) The period of duration, which may be perpetual. 

(3) The purpose or purposes for which the corporation is organized. 

(4) If the corporation is to have no members, a statement to that effect. 

(5) If the corporation is to have one or more classes of members, any pro- 
vision which the incorporators elect to set forth in the articles of 
incorporation designating the class or classes of members and stating 
the qualifications and rights of the members of each class. 

(6) If the directors or any of them are not to be elected or appointed by 
one or more classes of members, a statement of the manner in which 
such directors shall be elected or appointed, in which case provision 
may be made for their election by other designated associations, 
corporations or individuals or by any combination of the votes of 
such persons. In lieu thereof, the charter may provide that the method 
of election of directors be left to the bylaws. 

(7) Any provisions, not inconsistent with law, which the incorporators 
elect to set forth in the charter (including, if desired, provisions with 
respect to the relative rights or interests of the members as among 
themselves or in the property of the corporation, the manner of ter- 
mination of membership in the corporation, the rights, upon such 
termination, of the corporation, the terminated member and the re- 
maining members, the transferability or non-transferability of mem- 
berships, and the distribution of assets on liquidation or for sub- 
ordinating and subjecting the corporation to the authority of any 
head or national association, lodge, order, beneficial association, 
fraternal or beneficial society, foundation, federation or other non- 
profit corporation, society, organization or association). 

(8) The address, including county and city or town, and street and number, 
if any, of its initial registered office, which shall be in this State, and 
the name of its initial registered agent at such address. 

(9) The number of persons constituting the initial board of directors, by 
whatever name called, and the names and addresses, including street 
and number, if any, of the persons who are to serve as the initial 
board. 

(10) The name and address, including street and number, if any, of each 
incorporator. 

(b) It shall not be necessary to set forth in the articles of incorporation any 
of the corporate powers enumerated in this chapter. (1955, c. 1230; 1957, c. 
O79 Ss Li eLOSO tem il oleae) 

Editor’s Note.—The 1957 amendment in- The 1959 amendment rewrote subdivi- 
serted the words “county and city or town, sion (9) of subsection (a). 
and” in subdivision (8) of subsection (a). 


§ 55A-8. Filing of articles of incorporation; effect.—Upon the filing 
of the articles of incorporation in the office of the Secretary of State the cor- 
porate existence shall begin, and a copy of the articles certified by the Secretary 
of State shall be conclusive evidence that all conditions precedent required to 
be performed by the incorporators have been complied with and that the cor- 
poration has been incorporated under this chapter, except as against this State 
in a proceeding to annul or revoke the articles of incorporation. (1955, c. 1230.). 
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§ 55A-9. Organization meeting of directors.—After the filing of the 
articles of incorporation in the office of the Secretary of State an organization 
meeting of the board of directors named in the articles of incorporation shall be 
held, either within or without this State, at the call of a majority of the direc- 
tors, for the purpose of adopting bylaws, electing officers and the transaction of 
such other business as may come before the meeting. The directors calling the 
meeting shall give at least three days notice thereof by mail to each director so 
named, which notice shall state the time and place of the meeting, unless notice 
is waived as hereinafter provided. (1955, c. 1230.) 


§ 55A-10. Corporate name.—The corporate name: 

(1) Shall not contain any word or phrase which indicates or implies that it 
is organized for any purpose other than one or more of the purposes 
contained in its charter. 

(2) Shall not be the same as, or deceptively similar to, the name of any 
corporation, whether for profit or not for profit, existing under any 
law of this State, or any foreign corporation, whether for profit or 
not for profit, authorized to transact business or conduct affairs in 
this State, or a corporate name reserved or registered as permitted 
by the laws of this State. (1955, c. 1230.) 


§ 55A-11. Registered office and registered agent.—(a) Each corpo- 
ration shall have and continuously maintain in this State: 

(1) A registered office which may be, but need not be, the same as its princi- 
pal office. 

(2) A registered agent, which agent may be either an individual resident 
in this State whose business office is identical with such registered 
office, or a domestic corporation, whether for profit or not for profit, 
or a foreign corporation, whether for profit or not for profit, au- 
thorized to transact business or conduct affairs in this State, having 
an office identical with such registered office. 

(b) A corporation formed prior to July 1, 1957, which has not designated a 
principal office is required on and after July 1, 1957, to designate a registered 
office and a registered agent in the manner, as near as may be, provided in G. S. 
55A-12; other corporations formed prior to July 1, 1957, shall not be required 
to, but may, designate a registered office and a registered agent in the manner, 
as near as may be, provided in G. S$. 55A-12. (1955, c. 1230; 1957, c. 979, s. 
20.) 

Editor’s Note.—The 1957 amendment re- 
wrote subsection (b). 


§ 55A-12. Change of registered office or registered agent.—(a) A 
corporation may change its registered office or its registered agent, or both. To 
effectuate such change, a statement shall be executed by the corporation and 
filed, in accordance with the provisions of G. S. 55A-4 setting forth: 

(1) The name of the corporation. 

(2) The address, including county and city or town, and street and num- 
ber, if any, of its then registered office. 

(3) If the address of its registered office be changed, the address, includ- 
ing county and city or town, and street and number, if any, to which 
the registered office is to be changed. 

(4) The name of its then registered agent. 

(5) If its registered agent be changed, the name of its successor registered 
agent. 

(6) That the address of its registered office and the address of the office of 
its registered agent, as changed, will be identical. 

(7) That such change was authorized by resolution duly adopted by its 
board of directors. 
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(b) If the change in the registered office is to another county, a copy of such 
statement certified by the Secretary of State shall be recorded both in the old 
county and in the new county, and there shall also be recorded in the new county, 
in the manner prescribed by G. S. 55A-4, a similarly certified copy of the cor- 
poration’s charter. 


(c) If the statement purporting to effectuate such changes is recorded in some 
but not in all the offices wherein recording is required by this section, persons 
asserting claims against the corporation may treat as the registered agent or 
registered office of the corporation either the one newly designated in the state- 
ment or the pre-existing one. 

(d) Any registered agent of a corporation may resign as such agent upon 
filing a written notice thereof, executed in duplicate, with the Secretary of State, 
who shall forthwith mail a copy thereof to the corporation at its registered office, 
or, in the case of a foreign corporation, to the address of the principal office of 
the corporation in the state or country under the laws of which it is incorpo- 
rated. The appointment of such agent shall terminate upon the expiration of 30 
days after receipt of such notice by the Secretary of State. (1955, c. 1230; 
Oe asl ol, ) 

Editor’s Note.—The 1957 amendment in- and” in subdivision (2) and (3) of subsec- 
serted the words “county and city or town, tion (a). 


§ 55A-13. Service of process on corporation.—(a) Service upon the 
registered agent appointed by a corporation of any process, notice or demand 
required or permitted by law to be served upon the corporation shall be binding 
upon the corporation. 


(b) Whenever a corporation shall fail to appoint or maintain a registered 
agent in this State, or whenever its registered agent cannot with due diligence 
be found at the registered office, then the Secretary of State shall be an agent 
of such corporation upon whom any such process, notice or demand may be 
served. Service on the Secretary of State of any such process, notice or demand 
shall be made by delivering to and leaving with him, or with any clerk having 
charge of the corporation department of his office, duplicate copies of such 
process, notice or demand. In the event any such process, notice or demand is 
served on the Secretary of State, he shall immediately cause one of the copies 
thereof to be forwarded by registered mail, addressed to the corporation at its 
registered office. Any such corporation so served shall be in court for all pur- 
poses from and after the date of such service on the Secretary of State. 


(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon him under this section, and shall record therein the time 
of such service and his action with reference thereto. 


(d) Nothing herein contained shall limit or affect the right to serve any proc- 
ess, notice or demand required or permitted by law to be served upon a corpora- 
tion in any other manner now or hereafter permitted by law. (1955, c. 1230.) 


§ 55A-14. Bylaws.—The initial bylaws of a corporation shall be adopted 
by its board of directors. The power to alter, amend, or repeal the bylaws or 
adopt new bylaws shall be vested in the board of directors unless otherwise pro- 
vided in the charter or the bylaws. The initial bylaws adopted by the directors 
or any bylaws adopted by the members may contain any provisions, not incon- 
sistent with law or the charter, with respect to: Voting rights and the manner of 
conducting votes on any matter, the relative rights or interests of the members 
as among themselves or in the property of the corporation, the manner of ter- 
mination of membership in the corporation, the rights, upon such termination, 
of the corporation, the terminated member and the remaining members, and 
the transferability or non-transferability of memberships. Any bylaws lawfully 
adopted may contain any additional provisions, not inconsistent with law or the 
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charter, for the regulation and management of the affairs of the corporation, in- 
cluding any provision for penalties for violation of its rules. (1955, c. 1230.) 


ARTICLE 4. 
Powers and Management. 


§ 55A-15. General powers.—(a) Every corporation shall have power: 

(1) To have perpetual succession by its corporate name unless a limited 
period of duration is stated in its charter. 

(2) To sue and be sued, complain and defend, in its corporate name. 

(3) To have a corporate seal which may be altered at pleasure, and to use 
the same by causing it, or a facsimile thereof, to be impressed or 
affixed or in any other manner reproduced. 

(4) To elect or appoint officers and agents of the corporation, and define 
their duties and fix their compensation. 

(5) To make and alter bylaws, not inconsistent with its charter or with the 
laws of this State, for the administration and regulation of the affairs 
of the corporation. 

(6) If the charter so provides, to make donations for the public welfare or 
for religious, charitable, scientific or educational purposes; and in 
time of war to make donations in aid of war activities. 

(7) If the charter so provides, to lend money to its employees other than 
its officers and directors and otherwise to assist its employees, offi- 
cers, and directors. 

(8) Subject to any restrictions in the charter, to indemnify any director or 
officer or former director or officer of the corporation or any person 
who may have served at its request as a director or officer of another 
corporation, whether for profit or not for profit, against expenses 
actually and necessarily incurred by him in connection with the de- 
fense of any action, suit or proceeding in which he is made a party 
by reason of being or having been such director or officer, except 
in relation to matters as to which he shall be adjudged in such action, 
suit or proceeding to be liable for negligence or misconduct in the 
performance of duty; but such indemnification shall not be deemed 
exclusive of any other rights to which such director or officer may 
be entitled, under any bylaw, agreement, vote of board of directors 
or members, or otherwise. 

(9) To cease its corporate activities and surrender its corporate franchise. 

(b) In connection with carrying out the purposes stated in its charter, and 
subject to any limitation prescribed by this chapter or in its charter, every cor- 
poration shall also have power: 

(1) To purchase, take, receive, lease, take by gift, devise or bequest, or 
otherwise acquire, own, hold, improve, use and otherwise deal in 
and with, real or personal property, or any interest therein, wher- 
ever situated. 

(2) To sell, convey, mortgage, pledge, lease, exchange, transfer and other- 
wise dispose of all or any part of its property and assets. 

(3) To acquire, by purchase, subscription, gift, will or otherwise, and to 
own, hold, vote, use, employ, sell, mortgage, lend, pledge, or other- 
wise dispose of, and otherwise use and deal in and with, shares or 
other interests in, or obligations of, domestic or foreign business 
corporations, associations, partnerships or individuals, or direct or 
indirect obligations of the United States or of any government, state, 
territory, governmental district or municipality or of any instru- 
mentality thereof. 

(4) To make contracts and incur liabilities, borrow money, issue its notes, 
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bonds, and other obligations, and secure any of its obligations by 
mortgage or pledge of all or any of its property, franchises and in- 
come. 

(5) To procure for its benefit insurance on the life of any employee, in- 
cluding any officer, or, in case of a religious, educational, or chari- 
table corporation, any sponsor, contributor, student or former stu- 
dent, whose death might cause financial loss to the corporation, and 
to this end the corporation has an insurable interest in the lives of 
each of such persons. 

(6) To lend money for its corporate purposes, invest its funds from time 
to time, and take and hold real and personal property as security 
for the payment of funds so loaned or invested. 

(7) To conduct its affairs, carry on its operations, and have offices and 
exercise the powers granted by this chapter anywhere in the world. 

(8) To have and exercise all powers necessary or convenient to effect any 
or all of the purposes for which the corporation is organized. (1955, 
Ce P2350 1997, A San Sess) 

Editor’s Note.—The 1957 amendment in- 
serted “religious” in subdivision (6) of sub- 

section (a). 


§ 55A-16. Special powers; public parks and drives and certain rec- 
reational corporations.—Any corporation heretofore or hereafter formed for 
the purpose of creating and maintaining public parks and drives shall have full 
power and authority to lay out, manage, and control parks and drives within the 
State, under such rules and regulations as the corporation may prescribe, and 
shall have power to purchase and hold property and take gifts or donations for 
such purpose. It may hold property and exercise such powers and trust for any 
town, city, township, or county, in connection with which said parks and drives 
shall be maintained. Any city, town, township, or county, holding such property, 
may vest and transfer the same to any such corporation for the purpose of con- 
trolling and maintaining the same as public parks and drives under such regula- 
tions and subject to such conditions as may be determined upon by such city, 
town, township, or county. All such lands as the corporation may acquire shall 
be held in trust as public parks and drives, and shall be held open to the public 
under such rules, laws, and regulations as the corporation may adopt through 
its board of directors, and it shall have power and authority to make and adopt 
all such laws and regulations as it may determine upon for the reasonable man- 
agement of such parks and drives. All property owned by it and appropriated 
exclusively for public parks and drives shall not be subject to taxation. The 
terms “public parks and drives” as used in this section shall be construed so 
as to include playgrounds, recreational centers, and other recreational activities 
and facilities which may be provided and established under the sponsorship of 
any county, city, town, township, or school district in North Carolina and con- 
structed or established with the assistance of the government of the United 


States or any agency thereof. (1955, c. 
Exclusion of Negroes from Golf Course 
Operated by Non-profit Corporation. — A 
city cannot own and operate a golf course 
for the public and exclude negro citizens 
from the privileges thereof on account of 
their color. Nor can negroes be excluded 
from a golf course owned by the city and 


1230.) 


leased to a non-profit corporation which 
was organized solely for the purpose of 
taking the lease and maintaining and op- 
erating the course as a public golf course. 
Simkins v. Greensboro, 149 F. Supp. 562 
(1957). 


§ 55A-17. Defense of ultra vires.—No act of a corporation and no con- 


veyance or transfer of real or personal property to or by a corporation shall be 
invalid by reason of the fact that the corporation was without capacity or power 
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to do such act or to make or receive such conveyance or transfer, but such lack 
of capacity or power may be asserted: 

(1) In any action by a member or a director against the corporation to en- 
join the doing of any act or the transfer of real or personal property 
by or to the corporation, but in any such action the plaintiff shall 
sustain the burden of proof that he has not at any time thereto as- 
sented to the act or transfer in question and that in bringing the 
action he is not acting in collusion with officials of the corporation. 
If the unauthorized acts or transfer sought to be enjoined are being, 
or are to be, performed or made pursuant to any contract to which 
the corporation is a party, the court may, if all of the parties to 
the contract are parties to the action and if deemed equitable, set 
aside and enjoin the performance of such contract, and in so doing 
may allow to the corporation or to the other parties to the contract, 
as the case may be, compensation for the loss or damage sustained 
by either of them which may result from the action of the court in 
setting aside and enjoining the performance of such contract, but 
anticipated profits to be derived from the performance of the con- 
tract shall not be awarded by the court as loss or damage sustained. 

(2) In an action by the corporation or by its reciver, trustee or other legal 
representative, or by its members in a representative suit, against 
the incumbent or former officers or directors of the corporation. 

(3) In an action by the Attorney General, to dissolve the corporation, or 
in an action by the Attorney General to enjoin the corporation from 
the transaction of unauthorized business, or in a proceeding by the 
Secretary of State to revoke a certificate of authority of a foreign 
corporation, pursuant to G. S. 55A-73. (1955, c. 1230.) 


§ 55A-18. Loans to directors and officers prohibited.—No loans 
shall be made by a corporation to its directors or officers. The directors of a 
corporation who vote for or assent to the making of a loan to a director or offi- 
cer of the corporation, and any officer or officers participating in the making 
of such loan, shall be jointly and severally liable to the corporation for the 
amount of such loan until the repayment thereof. (1955, c. 1230.) 


§ 55A-19. Board of directors.—The affairs of a corporation shall be 
managed by a board of directors. Directors need not be residents of this State 
or members of the corporation unless the charter or the bylaws so require. The 
charter or the bylaws may prescribe other qualifications for directors. (1955, 


c. 1230.) 


§ 554-20. Number, election and term of directors.—(a) The num- 
ber constituting the board of directors of a corporation shall be not less than 
three. The number shall be determined by the charter or bylaws except that 
the number constituting the first board of directors shall be determined by the 
articles of incorporation. In the absence of a bylaw determining the number of 
directors, the number shall be the same as that stated in the charter. 

(b) The number of directors may be increased or decreased from time to 
time only by amendment to the bylaws, unless the charter provides that a change 
in the number of directors shall be made only by amendment of the charter. 
No decrease in number shall have the effect of shortening the term of any in- 
cumbent director. 

(c) The first board of directors shall consist of those named in the articles 
of incorporation. Thereafter, if the corporation has members, directors shall be 
elected by the members entitled to vote at the first annual meeting and at each 
subsequent annual meeting of the members. Such election may be by mail if the 
bylaws so provide. If the corporation does not have members or members en- 
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titled to vote, directors shall be elected or appointed in the manner and for the 
terms as provided in the bylaws. In the absence of a provision fixing the term 
of office, the term of office of a director shall be one year. 

(d) Directors may be divided into classes and the terms of office of the sev- 
eral classes need not be uniform. Each director shall hold office for the term for 
which he is elected or appointed and until his successor shall have been elected 
or appointed and qualified. 

(e) Election of directors by the members shall be by ballot unless the charter 
or the bylaws otherwise provide. 

(f{) A director may be removed from office pursuant to any procedure there- 
for set forth in a charter provision, including one adopted by amendment after 
he was elected or appointed as director. (1955, c. 1230.) 


§ 55A-21. Vacancies.—Any vacancy occurring in the board of directors 
and any directorship to be filled by reason of an increase in the number of di- 
rectors may be filled by the board of directors unless the charter or the bylaws 
provide that a vacancy or directorship so created shall be filled in some manner, 
in which case such provision shall control. A director elected or appointed, as 
the case may be, to fill a vacancy shall be elected or appointed for the unexpired 
term of his predecessor in office. (1955, c. 1230.) 


§ 55A-22. Quorum of directors.—A majority of the number of directors 
fixed by the charter or bylaws, shall constitute a quorum for the transaction of 
business unless otherwise provided in the charter or the bylaws; but in no event 
shall a quorum consist of less than one-third of the number of directors so fixed 
or stated. If the number of directors of a non-profit corporation without mem- 
bers falls below the number necessary for a quorum, the remaining directors, 
however reduced in number, shall have authority to fill all vacancies in the 
board of directors. The act of the majority of the directors present at a meeting 
at which a quorum is present shall be the act of the board of directors, unless 
the act of a greater number is required by this chapter, the charter, or the by- 
laws. (1955, c. 1230.) 


§ 55A-23. Committees.—If the charter or the bylaws so provide, the 
board of directors, by resolution adopted by a majority of the directors in office, 
may designate one or more committees each of which shall consist of two or 
more directors, which committees, to the extent provided in such resolution, in 
the charter or in the bylaws of the corporation, shall have and exercise the au- 
thority of the board of directors in the management of the corporation; but the 
designation of such committees and the delegation thereto of authority shall 
not operate to relieve the board of directors or any individual director of any 
responsibility or liability imposed upon it or him by law. Other committees not 
having and exercising the authority of the board of directors in the management 
of the corporation may be designated by a resolution adopted by a majority of 
the directors present at a meeting at which a quorum is present. (1955, c. 12309) 


§ 55A-24. Place and notice of directors’ meeting.—(a) Meetings of 
the board of directors, regular or special, may be held either within or without 
this State, and upon such notice as the bylaws may prescribe. 

(b) Unless the bylaws otherwise provide, special meetings of the board of di- 
rectors may be called by the president or by any two directors. 

(c) Attendance of a director at any meeting shall constitute a waiver of no- 
tice of such meeting except where a director attends a meeting for the express 
purpose of objecting to the transaction of any business because the meeting is 
not lawfully called or convened. 

(d) Unless the bylaws otherwise provide, neither the business to be transacted 
at, nor the purpose of, any regular or special meeting of the board of directors 
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need be specified in the notice or written waiver of notice of such meeting. 


(1955, c. 1230.) 


§ 55A-25. Officers.—(a) The officers of a corporation shall consist of a 
president, one or more vice presidents, a secretary, a treasurer and such other 
officers and assistant officers as may be deemed necessary, each of whom shall 
be elected or appointed at such time and in such manner, and for such terms not 
exceeding three years, as may be prescribed in the charter or the bylaws. In the 
absence of any such provision, all officers shall be elected or appointed annually 
by the board of directors. If the bylaws so provide, any two or more offices may 
be held by the same person, except the offices of president and secretary. 

(b) The charter or the bylaws may provide that any one or more officers of 
the corporation shall be ex officio members of the board of directors. 

(c) The officers of a corporation may be designated by such additional titles 
as may be provided in the charter or the bylaws. (1955, c. 1230.) 





§ 55A-26. Removal of officers.—Any officer elected or appointed may be 
removed by the persons authorized to elect or appoint such officer whenever in 
their judgment the best interests of the corporation will be served thereby. The 
removal of an officer shall be without prejudice to the contract rights, if any, of 
the officer so removed. Election or appointment of an officer or agent shall not 
of itself create contract rights. (1955, c. 1230.) 


§ 55A-27. Books and records.—Each corporation shall keep correct 
and complete books and records of account and shall keep minutes of the pro- 
ceedings of its members, board of directors, and committees having any of the 
authority of the board of directors. It shall keep at its registered office or prin- 
cipal office in this State a record of the names and addresses of its members en- 
titled to vote and may keep all other books, records, and minutes without this 
State. All books and records of a corporation may be inspected by any member, 


or his agent or attorney, for any proper purpose at any reasonable time. (1955, 
71230) 


§ 55A-28. Shares of stock and dividends prohibited.—A corporation 
shall not have or issue shares of stock. No dividend shall be paid and no part of 
the income of a corporation shall be distributed to its members, directors or 
officers. A corporation may pay compensation in a reasonable amount to its 
members, directors or officers for services rendered, may confer benefits upon 
its members in conformity with its purposes, and may make distributions upon 
dissolution or final liquidation as permitted by this chapter. (1955, c. 1230.) 


ARTICLE 5, 
Members. 


§ 55A-29. Members.—(a) A corporation may have one or more classes 
of members or may have no members. If the corporation has one or more classes 
of members, the designation of such class or classes and the qualifications and 
rights of the members of each class shall be set forth in the charter or in the 
initial bylaws adopted by the directors or in any bylaws adopted by the mem- 
bers. A corporation may issue certificates evidencing membership therein which 
may be transferable or nontransferable, as stated in the charter or bylaws. 

(b) Unless the charter or bylaws contain provisions which adequately safe- 
guard the property rights of expelled members, upon expulsion of a member 
who would be entitled to a distributive share of the corporation’s assets upon its 
liquidation the corporation shall pay to the expelled member an amount equal to 
what the expelled member would receive if the corporation’s assets were liqui- 
dated at the time of the expulsion. If the parties cannot agree upon this amount, 
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each shall appoint an appraiser and those two appraisers shall appoint a third 
appraiser. The three appraisers shall, by majority action, after notice and hear- 
ing to both parties, determine the value of the expelled member’s distributive 
share and the corporation shall immediately pay the amount thereof to the ex- 
pelled member. If either party by registered letter addressed to the correct ad- 
dress of the other party requests in writing the appointment of appraisers and 
names the appraiser whom he appoints and indicates the amount which he be- 
lieves to be the value of the expelled member’s share, upon failure of the other 
party to appoint an appraiser within 30 days from receipt of, or refusal to re- 
ceive the registered letter, the amount so indicated shall be the value of the 
share of the expelled members. (1955, c. 1230.) 


§ 55A-30. Meetings of members.—(a) Meetings of members may be 
held at such place, either within or without this State, as may be provided in 
the bylaws. In the absence of any such provision all meetings shall be held at 
the registered office of the corporation in this State. 

(b) An annual meeting of the members shall be held at such time as may be 
provided in the bylaws. Failure to hold the annual meeting at the designated 
time shall not work a forfeiture or dissolution of the corporation. 

(c) Special meetings of the members may be called by the president or by 
the board of directors. Special meetings of the members may also be called by 
such other officers or persons or number or proportion of members as may be 
provided in the charter or the bylaws. In the absence of a provision fixing the 
number or proportion of members entitled to call a meeting, a special meeting of 
members may be called by members having one-twentieth of the votes entitled 
to be cast at such meeting. (1955, c. 1230.) 


§ 55A-31. Notice of members’ meetings.—Unless the charter or by- 
laws otherwise provide, written or printed notice stating the place, day and hour 
of the meeting and, in case of a special meeting, the purpose or purposes for 
which the meeting is called, shall be delivered not less than ten nor more than 
fifty days before the date of the meeting, either personally or by mail, by or at 
the direction of the president, or the secretary, or the officers or persons calling 
the meeting, to each member entitled to vote at such meeting. If mailed, such notice 
shall be deemed to be delivered when deposited in the United States mail ad- 
dressed to the member at his address as it appears on the records of the cor- 
poration, with postage thereon prepaid. (1955, c. 1230.) 


§ 55A-32. Voting.—(a) The right of the members, or any class or classes 
of members, to vote may be limited, enlarged or denied to the extent specified 
in the charter. Unless so limited, enlarged or denied, each member, regardless of 
class, shall be entitled to one vote on each matter submitted to a vote of 
members. 

(b) A member may vote in person or, unless the charter or the bylaws other- 
wise provide may vote by proxy executed in writing by the member or by his 
duly authorized attorney-in-fact. No proxy shall be valid after 11 months from 
the date of its execution, unless otherwise provided in the proxy. Where direc- 
tors or officers are to be elected by members, the bylaws may provide that such 
elections may be conducted by mail. 

(c) The charter or the bylaws may provide that in all elections for directors 
every member entitled to vote shall have the right to cumulate his vote and to 
give one candidate a number of votes equal to his vote multiplied by the number 
of directors to be elected, or by distributing such votes on the same principle 
among any number of such candidates. (1955, c. 1230.) 


§ 55A-33. Quorum.—The bylaws may provide the number or percentage 
of members entitled to vote represented in person or by proxy, or the number or 
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percentage of votes represented in person or by proxy, which shall constitute a 
quorum at a meeting of members. In the absence of any such provision, members 
holding one-tenth of the votes entitled to be cast represented in person or by 
proxy shall constitute a quorum. The vote of a majority of the votes entitled 
to be cast by the members present or represented by proxy at a meeting at which 
a quorum is present shall be necessary for the adoption of any matter voted 
upon by the members, unless a greater proportion is required by this chapter, 
the charter or the bylaws. (1955, c. 1230.) 


ARTICUE G. 
Fundamental Changes. 


§ 55A-34. Right to amend charter.—A corporation may amend its 
charter from time to time in any and as many respects as may be desired, so 


long as its charter as amended contains only such provisions as are lawful un- 
Gemriisicnapter., (1955, c- 1200.) 


§ 55A-35. Procedure to amend charter.—(a) Amendments to the 
charter shall be made in the following manner: 

(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution setting forth the proposed amendment, and, 
except as otherwise provided in this paragraph, directing that it be 
submitted to a vote at a meeting of members having voting rights, 
which may be either an annual or a special meeting. Written or 
printed notice setting forth the proposed amendment or a summary 
of the changes to be effected thereby shall be given to each member 
entitled to vote at such meeting within the time and in the manner 
provided in this chapter for the giving of notice of meetings of mem- 
bers. The proposed amendment shall be adopted upon receiving at 
least two-thirds of the votes entitled to be cast by members present 
or represented by proxy at such meeting. 

(2) Where there are no members, or no members having voting rights, 
an amendment shall be adopted at a meeting of the board of directors 
upon receiving the vote of a majority of the directors in office. 

(b) Any number of amendments may be submitted and voted upon at any one 
meeting. (1955, c. 1230.) 


§ 55A-36. Articles of amendment.—The articles of amendment shall be 
executed by the corporation and filed as provided in G. S. 55A-4, and shall set 
forth: 

(1) The name of the corporation. 

(2) The amendment so adopted. 

(3) Where there are members having voting rights a statement setting 
forth the date of the meeting of members at which the amendment 
was adopted, that a quorum was present at such meeting, and that 
such amendment received at least two-thirds of the votes entitled to 
be cast by members present or represented by proxy at such meeting. 

(4) Where there are no members, or no members having voting rights, a 
statement of such fact, the date of the meeting of the board of direc- 
tors at which the amendment was adopted, and a statement of the 
fact that such amendment received the vote of a majority of the di- 
rectors in office. (1955, c. 1230.) 


§ 55A-37. Effect of certificate of amendment.—No amendment shall 
affect any existing cause of action in favor of or against such corporation, or its 
officers or directors, or any pending action to which such corporation, or its 
officers or directors, shall be a party, or the existing rights of persons other 
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than members; and, in the event the corporate name shall be changed by amend- 
ment, no action brought by or against such corporation under its former name 
shall abate for that reason. (1955, c. 1230.) 


§ 55A-38. Procedure for merger.—(a) Any two or more domestic cor- 
porations may merge into one of such corporations pursuant to a plan of merger 
approved in the manner provided in this chapter. 

(b) The board of directors of each corporation shall, by resolution adopted 
by each such board, approve a plan of merger setting forth: 

(1) The names of the corporations proposing to merge, and the name of 
the corporation into which they propose to merge, which is herein- 
after designated as the surviving corporation. 

(2) The name which the surviving corporation is to have, which name 
may be that of any of the corporations involved in the merger or 
any other available name permitted by this chapter. 

(3) The terms and conditions of the proposed merger. 

(4) A statement of any changes in the charter of the surviving corporation 
to be effected by such merger. 

(5) Such other provisions not inconsistent with law as are deemed neces- 
sary or edesirable, ((1955;5c) 12308) 


§ 55A-39. Procedure for consolidation.—(a) Any two or more do- 
miestic corporations may consolidate into a new corporation pursuant to a plan 
of consolidation approved in the manner provided in this chapter. 

(b) The board of directors of each corporation shall, by resolution adopted 
by each such board, approve a plan of consolidation setting forth: 

(1) The names of the corporations proposing to consolidate, and the name 
of the new corporation into which they propose to consolidate, which 
is hereinafter designated as the new corporation. The name of the new 
corporation may be that of any of the corporations involved in the 
consolidation or any other available name permitted by this chapter. 

(2) The terms and conditions of the proposed consolidation. 

(3) With respect to the new corporation, all of the statements required to 
be set forth in articles of incorporation for corporations organized 
under this chapter, except the names and addresses of the incorpo- 
rators. 

(4) Such other provisions not inconsistent with law as are deemed neces- 
sary or desirable. (1955, ¢. 1230.) 


§ 55A-40. Approval of merger or consolidation._(a) A plan of 
merger or consolidation shall be adopted in the following manner: 

(1) Where the members of any merging or consolidating corporation have 
voting rights, the board of directors of such corporation shall adopt 
a resolution approving the proposed plan, and, except as otherwise 
provided in this paragraph, directing that it be submitted to a vote 
at a meeting of members having voting rights, which may be either 
an annual or a special meeting. Written or printed notice setting 
forth the proposed plan or a summary thereof shall be given to each 
member entitled to vote at such meeting within the time and in the 
manner provided in this chapter for the giving of notice of meetings 
of members. The proposed plan shall be adopted upon receiving at 
least two-thirds of the votes entitled to be cast by members present 
or represented by proxy at each such meeting. 

(2) Where any merging or consolidating corporation has no members, or 
no members having voting rights, a plan of merger or consolidation 
shall be adopted at a meeting of the board of directors of such corpo- 
ration upon receiving the vote of a majority of the directors in of- 
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(b) After such approval, and at any time prior to the filing of the articles of 
merger or consolidation, the merger or consolidation may be abandoned pursuant 
to provisions therefor, if any, set forth in the plan of merger or consolidation. 


195s" 6712309) 


§ 55A-41. Articles of merger or consolidation. — (a) Upon such ap- 
proval, articles of merger or articles of consolidation shall be executed by each 
corporation and filed as provided in G. S. 55A-4, except that a copy thereof cer- 
tified by the Secretary of State shall also be recorded in the office of the clerk of 
the superior court of each county wherein the constituent corporations have 
their registered offices. 

(b) The articles of merger or consolidation shall set forth: 

(1) The plan of merger or the plan of consolidation. 

(2) Where the members of any merging or consolidating corporation have 
voting rights, then as to each such corporation, a statement setting 
forth the date of the meeting of members at which the plan was 
adopted, that a quorum was present at such meeting, and that such 
plan received at least two-thirds of the votes entitled to be cast by 
members present or represented by proxy at such meeting. 

(3) Where any merging or consolidating corporation has no members, or 
no members having voting rights, then as to each such corporation a 
statement of such fact, the date of the meeting of the board of direc- 
tors at which the plan was adopted and a statement of the fact that 
such plan received the vote of a majority of the directors in office. 

(c) The time when the merger or consolidation is effected is determined by 


the provisions of G. S. 55A-4. (1955, c. 1230.) 


§ 55A-42. Effect of merger or consolidation.—When such merger or 
consolidation has been effected: 


(1) The several corporations, parties to the plan of merger or consolidation, 
shall be a single corporation, which, in the case of a merger, shall be 
that corporation designated in the plan of merger as the surviving 
corporation, and, in the case of a consolidation, shall be the new cor- 
poration provided for in the plan of consolidation. 

(2) The separate existence of all corporations parties to the plan of merger 
or consolidation, except the surviving or new corporation, shall cease. 

(3) Such surviving or new corporation shall have all the rights, privileges, 
immunities and powers and shall be subject to all the duties and 
liabilities of a corporation organized under this chapter. 

(4) Such surviving or new corporation shall thereupon and thereafter, to 
the extent consistent with its charter as established or changed by 
the merger or consolidation, possess all the rights, privileges, immuni- 
ties, and franchises, as well of a public as of a private nature, of each 
of the merging or consolidating corporations; and all property, real, 
personal, and mixed, and all debts due on whatever account, and all 
other choses in action, and all and every other interest, of or belong- 
ing to or due to each of the corporations so merged or consolidated, 
shall be taken and deemed to be transferred to and vested in such 
single corporation without further act or deed; and the title to any 
real estate, or any interest therein, vested in any of such corpora- 
tions shall not revert or be in any way impaired by reason of such 
merger or consolidation. 

(5) Such surviving or new corporation shall thenceforth be responsible and 
liable for all the liabilities, obligations, and penalties of each of the 
corporations so merged or consolidated; and any claim existing or 
action or proceeding, civil or criminal, pending by or against any of 
such corporations may be prosecuted as if such merger or consolida- 
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tion had not taken place, or such surviving or new corporation may 
be substituted in its place; and any judgments rendered against any 
of the merged or consolidated corporations may be enforced against 
the surviving or new corporation. Neither the rights of creditors nor 
any liens upon the property of any merged or consolidated corpora- 
tions shall be impaired by such merger or consolidation. 


(6) In the case of a merger, the charter of the surviving corporation shall 


be deemed to be amended to the extent, if any, that changes in its 
charter are stated in the plan of merger. In the case of a consolida- 
tion, the articles of consolidation shall be deemed to be the articles 
of incorporation of the new corporation. (1955, c. 1230.) 


§ 55A-43. Sale, lease, exchange, or mortgage of assets. —A sale, 
lease, exchange, mortgage, pledge or other disposition of all, or substantially all, 
the property and assets of a corporation may be made upon such terms and con- 
ditions and for such consideration, which may consist in whole or in part of 
money or property, real or personal, including shares of any corporation for profit, 
domestic or foreign, as may be authorized in the following manner: 

(1) Where there are members having voting rights, the board of directors 


shall adopt a resolution recommending such sale, lease, exchange, 
mortgage, pledge or other disposition and directing that it be sub- 
mitted to a vote at a meeting of members having voting rights, which 
may be either an annual or a special meeting. Written or printed 
notice stating that the purpose, or one of the purposes, of such meet- 
ing is to consider the sale, lease, exchange, mortgage, pledge or other 
disposition of all, or substantially all, the property and assets of the 
corporation shall be given to each member entitled to vote at such 
meeting, within the time and in the manner provided by this chapter 
for the giving of notice of meetings of members. At such meeting the 
members may authorize such sale, lease, exchange, mortgage, pledge 
or other disposition and may fix, or may authorize the board of 
directors to fix, any or all of the terms and conditions thereof and 
the consideration to be received by the corporation therefor. Such 
authorization shall require the vote of at least two-thirds of the votes 
entitled to be cast by members present or represented by proxy at 
such meeting. After such authorization by a vote of members, the 
board of directors, nevertheless, may, if so empowered by such 
authorization of the members, abandon such sale, lease, exchange, 
mortgage, pledge or other disposition of assets, subject to the rights 
of third parties under any contracts relating thereto, without further 
action or approval by members. 


(2) Where there are no members, or no members having voting rights, a 


sale, lease, exchange, mortgage, pledge or other disposition of all, or 
substantially all, the property and assets of a corporation shall be 
authorized upon receiving the vote of a majority of the directors in 
offices (1955,"c) 1230) 


ARTICLE 7. 


Dissolution and Liquidation. 


§ 55A-44. Voluntary dissolution.—(a) A corporation may dissolve and 
wind up its affairs in the following manner: 
(1) Where there are members having voting rights, the board of directors 


shall adopt a resolution recommending that the corporation be dis- 
solved, and directing that the question of such dissolution be sub- 
mitted to a vote at a meeting of members having voting rights, which 
may be either an annual or a special meeting. Written or printed 


282 


§ 55A-45 Cu. 55A. Non-Prorit Corporation Act § 55A-46 


notice stating that the purpose, or one of the purposes, of such meet- 
ing is to consider the advisability of dissolving the corporation, shall 
be given to each member entitled to vote at such meeting, within the 
time and in the manner provided in this chapter for the giving of 
notice of meetings of members. A resolution to dissolve the corpo- 
ration shall be adopted upon receiving at least two-thirds of the votes 
entitled to be cast by members present or represented by proxy. 

(2) Where there are no members, or no members having voting rights, the 
dissolution of the corporation shall be authorized at a meeting of the 
board of directors upon the adoption of a resolution to dissolve by 
the vote of a majority of the directors in office. 

(b) Upon the adoption of such resolution by the members, or by the board 
of directors where there are no members or no members having voting rights, 
the corporation shall cease to conduct its affairs except insofar as may be neces- 
sary for the winding up thereof, shall immediately cause a notice of the proposed 
dissolution to be mailed to each known creditor of the corporation, and shall 
proceed to collect its assets and apply and distribute them as provided in this 
chapter. (1955, ¢, 1230.) 


§ 55A-45. Distribution of assets.—The assets of a corporation in the 
process of dissolution shall be applied and distributed as follows: 

(1) All liabilities and obligations of the corporation shall be paid, satisfied 
and discharged, or adequate provision shall be made therefor ; 

(2) Assets held by the corporation upon condition requiring return, transfer 
or conveyance, which condition occurs by reason of the dissolution, 
shall be returned, transferred or conveyed in accordance with such 
requirements ; 

(3) Assets received and held by the corporation subject to limitations per- 
mitting their use only for charitable, religious, eleemosynary, benevo- 
lent, educational or similar purposes, but not held upon a condition 
requiring return, transfer or conveyance by reason of the dissolution, 
shall be transferred or conveyed to one or more domestic or foreign 
corporations, societies, or organizations engaged in activities substan- 
tially similar to those of the dissolving corporation, pursuant to a plan 
of distribution adopted as provided in this chapter; 

(4) Other assets, if any, shall be distributed in accordance with the pro- 
visions of the charter or the bylaws to the extent that the charter or 
bylaws determine the distributive rights of members, or any class or 
classes of members, or provide for distribution to others; 

(5) Any remaining assets may be distributed to such persons, societies, 
organizations or domestic or foreign corporations, whether for profit 
or not for profit, as may be specified in a plan of distribution adopted 
as provided in this chapter. (1955, c. 1230.) 


§ 55A-46. Plan of distribution.—A plan providing for the distribution 
of assets, not inconsistent with the provisions of this chapter, may be adopted 
by a corporation in the process of dissolution and shall be adopted by a corpora- 
tion for the purpose of authorizing any transfer or conveyance of assets for which 
this chapter requires a plan of distribution, in the following manner: 


(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution recommending a plan of distribution and 
directing the submission thereof to a vote at a meeting of members 
having voting rights, which may be either an annual or a special 
meeting. Written or printed notice setting forth the proposed plan of 
distribution or a summary thereof shall be given to each member en- 
titled to vote at such meeting, within the time and in the manner 
provided in this chapter for the giving of notice of meetings of mem- 
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bers. Such plan of distribution shall be adopted upon receiving at 
least two-thirds of the votes entitled to be cast by members present 
or represented by proxy at such meeting. 

(2) Where there are no members, or no members having voting rights, a 
plan of distribution shall be adopted at a meeting of the board of 
directors upon receiving the vote of a majority of the directors in 


ofices (1955.c; 1230.) 


§ 55A-47. Revocation of voluntary dissolution proceedings.—(a) A 
corporation may, at any time prior to the issuance of a certificate of dissolution 
by the Secretary of State, revoke the action theretofore taken to dissolve the cor- 
poration, in the following manner: 

(1) Where there are members having voting rights, the board of directors 
shall adopt a resolution recommending that the voluntary dissolution 
proceedings be revoked, and directing that the question of such 
revocation be submitted to a vote at a meeting of members having 
voting rights, which may be either an annual or a special meeting. 
Written or printed notice stating that the purpose, or one of the 
purposes of such meeting is to consider the advisability of revoking 
the voluntary dissolution proceedings, shall be given to each member 
entitled to vote at such meeting, within the time and in the manner 
provided in this chapter for the giving of notice of meetings of mem- 
bers. A resolution to revoke the voluntary dissolution proceedings 
shall be adopted upon receiving at least two-thirds of the votes en- 
titled to be cast by members present or represented by proxy at such 
meeting. 

(2) Where there are no members having voting rights, a resolution to re- 
voke the voluntary dissolution proceedings shall be adopted at a meet- 
ing of the board of directors upon receiving the vote of a majority 
of the directors in office. 

(b) Upon the adoption of such resolution by the members, or by the board of 
directors where there are no members or no members having voting rights, the 
corporation may thereupon again conduct its affairs. (LDS rc 2309) 


§ 55A-48. Articles of dissolution.—lIf the voluntary dissolution proceed- 
ings have not been revoked, then when all debts, liabilities and obligations of the 
corporation shall have been paid and discharged, or adequate provision shall have 
been made therefor, and all of the remaining property and assets of the corpora- 
tion shall have been transferred, conveyed or distributed in accordance with the 
provisions of this chapter, articles of dissolution shall be executed and filed in 
accordance with the provisions of G. S. S5A-4, setting forth: 

(1) The name of the corporation. 

(2) Where there are members having voting rights, a statement setting 
forth the date of the meeting of members at which the resolution to. 
dissolve was adopted, that a quorum was present at such meeting, 
and that such resolution received at least two-thirds of the votes en- 
titled to be cast by members present or represented by proxy at such 
meeting. 

(3) Where there are no members, or no members having voting rights, a 
statement of such fact, the date of the meeting of the board of directors 
at which the resolution to dissolve was adopted and a statement of 
the fact that such resolution received the vote of a majority of the 
directors in office. 

(4) That all debts, obligations, and liabilities of the corporation have been 
paid and discharged or that adequate provision has been made there- 
for. 

(5) That all the remaining property and assets of the corporation have been. 
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transferred, conveyed or distributed in accordance with the provisions 
of this chapter. 

(6) That there are no suits pending against the corporation in any court, 
or that adequate provision has been made for the satisfaction of any 
judgment, order or decree which may be entered against it in any 


pending suit. (1955, c. 1230.) 


§ 55A-49. Effect of filing of articles of dissolution; certificate of 
dissolution.—After the filing of articles of dissolution in the office of the Secre- 
tary of State he shall issue a certificate of dissolution and cause the same to be 
delivered to the corporation. Upon issuance of such certificate, the existence of 
the corporation shall cease, except for the purpose of suits, other proceedings and 
appropriate corporate action by members, directors and officers as provided in 
this chapter. (1955, c. 1230.) 


§ 55A-50. Involuntary dissolution in action by Attorney General.— 
A corporation may be dissolved involuntarily by a decree of the superior court 
in an action brought by the Attorney General in the name of the State when it 
is established that: 

(1) The corporation procured its charter through fraud; or 

(2) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, continued to exceed or abuse the au- 
thority conferred upon it by law, to the injury of the public, or of 
its members, creditors, or debtors; or 

(3) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, failed for 30 days to appoint and main- 
tain a registered agent in this State, as required by G. S. 55A-11; or 

(4) The corporation has, after written notice by the Attorney General given 
at least 20 days prior thereto, failed for 30 days after change of its 
registered office or registered agent to file in the office of the Secre- 
tary of State a statement of such change, as required by G. 6%. 
55A-12; or 

(5) The corporation has without justification refused to comply with a 
final court order for the production of its books, records, or other 
documents as required to be kept by G. S. 55A-27. (1955, c. 1230.) 


§ 55A-51. Duties of Attorney General with respect to actions for 
involuntary dissolution.—Whenever the Attorney General has reason to be- 
lieve that any corporation has given cause for dissolution as provided in G. S. 
55A-50 and the case involves the public interest, it is the duty of the Attorney 
General to bring an action under that section. If the cause for dissolution does 
not involve the public interest, the Attorney General has a duty to bring an ac- 
tion if satisfactory security is given to indemnify the State against the costs and 
expenses to be incurred thereby. (1955, c. 1230.) 


§ 55A-52. Venue and service of process.—Every action by the Attorney 
General for the involuntary dissolution of a corporation shall be commenced in 
the superior court of the county in which the registered office of the corporation 
is situated. Summons shall issue and be served as in other civil actions. (1955, 


c. 1230.) 


§ 55A-53. Power of court to liquidate assets and affairs of corpo- 
ration.—(a) The superior court shall have power to liquidate the assets and 
affairs of a corporation: 

(1) In an action by a member or director when it is made to appear: 

a. That the directors are deadlocked in the management of the 
corporate affairs and that irreparable injury to the corporation 
or the public is being suffered or is threatened by reason thereof, 
and either that the members are unable to break the deadlock 
or there are no members having voting rights; or 
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b. That the acts of the directors or those in control of the corpo- 
ration are illegal, oppressive or fraudulent; or 

c. That the corporate assets are being misapplied or wasted; or 

d. That the corporation is unable to carry out its purposes. 

(2) In an action by a creditor: 

a. When the claim of the creditor has been reduced to judgment 
and an execution thereon has been returned unsatisfied; or 

b. When the corporation has admitted in writing that the claim 
of the creditor is due and owing and it is established that the 

: corporation is insolvent. 

(3) Upon application by a corporation to have its voluntary dissolution con- 
tinued under the supervision of the court. 

(4) When an action has been filed by the Attorney General to dissolve a 
corporation and it is established that liquidation of its affairs should 
precede the entry of a decree of dissolution. 

(b) A court that has undertaken the liquidation of the assets and affairs of a 
corporation under subsection (a) of this section may at any time enter a decree 
dissolving the corporation, and shall upon application of any interested party 
enter an order directing liquidation completed. 

(c) Actions under this section shall be brought in the county in which the 
registered office or the principal office of the corporation is situated. 

(d) Summons shall issue and be served on the corporation as in other civil 
actions, and it shall not be necessary to make directors or members parties to any 
such action unless relief is sought against them personally. 

(e) The superior court shall have power to liquidate the assets and affairs of 
a corporation in an action brought by the Attorney General under G. S. 55A-51. 
(1955 5cn1230,) 


§ 55A-54. Procedure in liquidation of corporation by court.—In an 
action to liquidate the assets and affairs of a corporation, the court shall appoint 
receivers and the receivers so appointed shall have such powers and duties as are 
provided in article 38, chapter 1 of the General Statutes of North Carolina. 
G15 ece 1230.) 


§ 554-55. Discontinuance of liquidation action. — The liquidation of 
the assets and affairs of a corporation may be discontinued at any time during 
the liquidation proceedings when it is established that cause for liquidation no 
longer exists. In such event the court shall dismiss the action and direct the 
redelivery to the corporation of all its remaining property and assets, and shall 
decree cancellation of any prior dissolution. (1955, c. 1230.) 


§ 554-56. Duties of officials as to decrees and orders concerning 
dissolution.—A court decree effecting or canceling a dissolution of a corporation 
or a court order declaring liquidation completed shall contain a direction to the 
clerk of that court promptly to file one certified copy of such decree or order 
with the Secretary of State and also to file a certified copy thereof with the clerk 
of the superior court of the county wherein the corporation has its registered 
office, unless the decree or order was entered in that court. The fees for the 
preparation, certificates, and filing of such decree or order shall be taxed as a 
part of the costs in the action. (1955, c. 1230.) 


§ 554-57. Disposition of amounts due certain creditors, members, 
and other persons.—(a) Except as provided in subsection (b) of this section 
upon liquidation of a corporation, the portion of the assets distributable to a 
creditor or member who is unknown or cannot be found shall be reduced to cash 
and deposited with the clerk of the superior court of the county of the registered 
office of the corporation to be held three months for the persons entitled thereto, 
as and when satisfactory evidence of his right to the same is furnished. After 
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the clerk has held the unclaimed cash for the aforesaid period of three months, 
he shall pay such assets to the University of North Carolina, to be held without 
liability for profit or interest until a just claim therefor shall be preferred by the 
parties entitled thereto. 

(b) In proceedings to liquidate the assets and affairs of a corporation, any 
asset held by the corporation upon condition requiring return, transfer or con- 
veyance, which condition occurs by reason of the dissolution or liquidation, shall 
be returned, transferred or conveyed in accordance with such requirements. If 
the donor or designated transferee cannot be found, then such asset shall be dis- 
posed of as provided in subsection (c) of this section. 

(c) In case of assets received and held by the corporation subject to limita- 
tions permitting their use only for charitable, religious, eleemosynary, benevolent, 
educational or similar purposes, but not held upon a condition requiring return, 
transfer or conveyance by reason of the dissolution or liquidation, shall be trans- 
ferred or conveyed to one or more domestic or foreign corporations, societies 
or organizations engaged in activities substantially similar to those of the dis- 
solving or liquidating corporation, pursuant to a plan of distribution adopted as 
provided in this chapter, or where no plan of distribution has been adopted, shall 
be transferred or conveyed to one or more domestic or foreign corporations, 
societies or organizations engaged in activities susbtantially similar to those of 
the dissolving or liquidating corporation as the court may direct. (1955, c. 1230.) 


ARTICLE 8. 
Foreign Corporations. 


§ 55A-58. Right to conduct affairs.—(a) A foreign corporation shall 
procure a certificate of authority from the Secretary of State before it shall 
conduct affairs in this State. No foreign corporation shall be entitled to procure 
a certificate of authority under this chapter to conduct in this State any affairs 
which a corporation organized under this chapter is not permitted to conduct. 
A foreign corporation shall not be denied a certificate of authority by reason of 
the fact that the laws of the state or country under which such corporation is 
organized governing its organization and internal affairs differ from the laws of 
this State. 

(b) Without excluding other activities which may not constitute conducting 
affairs in this State, a foreign corporation shall not be considered to be conduct- 
ing affairs in this State, for the purpose of this chapter by reason of carrying on 
in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes. 

(2) Holding meetings of its directors or shareholders or carrying on other 
activities concerning its internal affairs. 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and contin- 
uous transactions. 

(4) Making or investing in loans with or without security provided no re- 
lated office or agency is maintained in this State. 

(5) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same. (1955, c. 1230.) 


§ 55A-59. Powers of foreign corporation.—(a) A foreign corporation 
which shall have received a certificate of authority under this chapter shall, until 
a certificate of revocation or of withdrawal shall have been issued as provided 
in this chapter, enjoy the same, but not greater, rights and privileges as a domes- 
tic corporation organized for the purposes set forth in the application pursuant 
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to which such certificate of authority is issued; and, except as in this chapter 
otherwise provided, shall be subject to the same duties, restrictions, penalties, 
and liabilities now or hereafter imposed upon a domestic corporation of like 
character. 

(b) A foreign corporation, however, is not eligible or entitled to qualify in 
this State as executor, administrator, or guardian, or as trustee under the will 
of any person domiciled in this State at the time of his death. (1955, c. 1230.) 


§ 55A-60. Corporate name of foreign corporation.—(a) No certifi- 
cate of authority shall be issued to a foreign corporation whose name contains 
any word or phrase which is likely to mislead the public or which indicates or 
implies that it is organized for any purpose other than one or more of the pur- 
poses contained in its charter. 

(b) The corporate name shall not be the same as, or deceptively similar to, 
the name of any domestic corporation or any foreign corporation authorized to 
conduct affairs in this State, whether for profit or nonprofit, or a name the ex- 
clusive right to which is, at the time, reserved in the manner prescribed by law. 

(c) Whenever a foreign corporation which is authorized to conduct affairs 
in this State shall change its name to one under which a certificate of authority 
would not be granted to it on application therefor, the certificate of authority 
of such corporation shall not be deemed to permit the use in its affairs in this 
State of the new name nor shall any new certificate of authority be granted to 
it under the new name. (1955, c. 1230.) 


§ 55A-61. Application for certificate of authority—(a) A foreign 
corporation, in order to procure a certificate of authority to conduct affairs in 
this State, shall make application therefor to the Secretary of State, which ap- 
plication shall set forth: 

(1) The name of the corporation and the state or country under the laws of 
which it is incorporated. 

(2) The date of incorporation and the period of duration of the corporation. 

(3) The address of the principal office of the corporation in the state or 
country under the laws of which it is incorporated. 

(4) The address, including county and city or town, and street and number, 
if any, of the proposed registered office of the corporation in this State, 
and the name of its proposed registered agent in this State at such 
address. 

(5) The purpose or purposes of the corporation which it proposes to pursue 
in conducting its affairs in this State. 

(6) The names and respective addresses of the directors and officers of the 
corporation. 

(7) A statement that, in consideration of the issuance of a certificate of 
authority to conduct affairs in this State, the corporation appoints 
the Secretary of State of North Carolina as its agent to receive serv- 
ice of process, notice, or demand whenever the corporation fails to 
appoint or maintain a registered agent in this State, or whenever any 
such registered agent cannot with reasonable diligence be found at 
the registered office. 

(b) Such application shall be executed by the corporation by its president 
or a vice president and by its secretary or an assistant secretary, and verified 
by one of its officers signing such application. (1955, c. 1230; 1957, c. 979, 
s. 14.) 

Editor’s Note.—The 1957 amendment in- city or town, and street and number, if 
serted the words “including county and any” in subdivision (4) of subsection (a). 


§ 55A-62. Filing of application and certificate of authority.—(a) 
The application of the corporation for a certificate of authority and one con- 
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formed copy thereof shall be delivered to the Secretary of State, together with 
one copy of its articles of incorporation and all amendments thereto, duly au- 
thenticated by the proper officer of the state or country under the laws of which 
it is incorporated. 


(b) If the Secretary of State finds that the application conforms to law he 
shall, when all taxes and fees have been tendered as in this chapter prescribed: 
(1) Endorse on each of such documents the word “filed” and the hour, 
day, month, and year of the filing thereof. 
(2) File in his office the application and the copy of the articles of incorpo- 
ration and amendments thereto. 
(3) Issue a certificate of authority to conduct affairs in this State to which 
he shall affix the conformed copy of the application. 
(4) Send to the corporation or its representative the certificate of authority, 
together with the conformed copy of the application affixed thereto. 


(1955, c. 1230.) 


§ 55A-63. Effect of certificate of authority.—Upon the issuance of a 
certificate of authority by the Secretary of State, the corporation shall be au- 
thorized to conduct affairs in this State for those purposes set forth in its ap- 
plication, subject, however, to the right of this State to suspend or to revoke 
such authority. (1955, c. 1230.) 


§ 554-64. Registered office and registered agent of foreign corpo- 
ration.—Each foreign corporation authorized to conduct affairs in this State 
shall establish and continuously maintain in this State: 

(1) A registered office which may be, but need not be, the same as its prin- 
cipal office. 

(2) A registered agent, which agent may be either an individual resident in 
this State whose business office is identical with such registered 
office, or a domestic corporation, whether for profit or not for profit, 
or a foreign corporation, whether for profit or not for profit, au- 
thorized to transact business or conduct affairs in this State, having 
an office identical with such registered office. (1955, c. 1230.) 


§ 55A-65. Change of registered office or registered agent of for- 
eign corporation.—(a) A foreign corporation authorized to conduct affairs 
in this State may change its registered office or change its registered agent, or 
both, upon filing in the office of the Secretary of State a statement setting forth: 

(1) The name of the corporation. 

(2) The address, including county and city or town, and street and number, 
if any, of its then registered office. 

(3) If the address of its registered office be changed, the address, including 
county and city or town, and street and number, if any, to which the 
registered office is to be changed. 

(4) The name of its then registered agent. 

(5) If its registered agent be changed, the name of its successor registered 
agent. 

(6) That the address of its registered office and the address of the business 
office of its registered agent, as changed, will be identical. 

(b) Such statements shall be executed by the corporation by its president or 
a vice president and by its secretary or an assistant secretary, and verified by 
one of its officers signing the statement. 

(c) If the Secretary of State finds that such statement conforms to the pro- 
visions of this chapter, he shall file such statement in his office, and upon such 
filing the change of address of the registered office, or the appointment of a new 
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registered agent, or both, as the case may be, shall become effective. (1955, c. 
1230291957G8979, seel5 e165) 

Editor’s Note. — The 1957 amendment town, and” in subdivisions (2) and (3) of 
inserted the words “county and city or subsection (a). 


§ 55A-66. Suits against foreign corporations authorized to con- 
duct affairs in this State.—(a) The registered agent appointed by a foreign 
corporation authorized to conduct affairs in this State shall be an agent of such 
corporation upon whom any process, notice, or demand required or permitted 
by law to be served upon the corporation may be served. 

(b) Whenever a foreign corporation authorized to conduct affairs in this 
State shall fail to appoint or maintain a registered agent in this State, or when- 
ever any such registered agent cannot with reasonable diligence be found at the 
registered office, then the Secretary of State shall be an agent of such corpo- 
ration upon whom any process, notice or demand may be served. 

(c) Service on any such agent may be made in a suit upon any cause of action, 
whether or not arising in this State or arising out of affairs conducted in this State, 
and whether or not the cause of action runs in favor of a resident of this State. 


(1955, c. 1230.) 


§ 55A-67. Suits against foreign corporations conducting affairs in 
the State without authorization. — Whenever a foreign corporation shall 
conduct affairs in this State without first procuring a certificate of authority so 
to do from the Secretary of State or after its certificate of authority shall have 
been withdrawn, suspended, or revoked, then the Secretary of State shall be an 
agent of such corporation upon whom any process, notice, or demand in any suit 
upon a cause of action arising out of such affairs may be served. (1955, c. 1230.) 


§ 55A-68. Service on foreign corporation by service on Secretary 
of State.—Service of any process, notice or demand on a foreign corporation 
by service on the Secretary of State shall be made as provided in G. S. 55-146 
and the provisions of that section shall apply to nonprofit corporations. (1955, 
G12302) 


§ 55A-69. Amendment to charter of foreign corporation. — When- 
ever the charter of a foreign corporation authorized to conduct affairs in this 
State is amended, such foreign corporation shall, within 30 days after such 
amendment becomes effective, file in the office of the Secretary of State a copy 
of such amendment duly authenticated by the proper officer of the state or 
country under the laws of which it is incorporated; but the filing thereof shall 
not of itself amend its certificate of authority. (1955, c. 1230.) 


§ 55A-70. Merger of foreign corporation authorized to conduct af- 
fairs in this State.—Whenever a foreign corporation authorized to conduct 
affairs in this State shall be a party to a statutory merger permitted by the laws 
of the state or country under which it is incorporated, and such corporation shall 
be the surviving corporation, it shall, within 30 days after such merger becomes 
effective, file with the Secretary of State a copy of the articles of merger duly 
authenticated by the proper officer of the state or country under the laws of 
which such statutory merger was effected. It shall not be necessary for such 
corporation to procure either a new or amended certificate of authority to con- 
duct affairs in this State unless the name of such corporation be changed thereby 
or unless the corporation desires to pursue in this State other or additional pur- 
poses than those which it is then authorized to pursue inthis State, (195 osc: 


1230.) 


§ 55A-71. Amended certificate of authority.—(a) A foreign corpora- 
tion authorized to conduct affairs in this State shall procure an amended certifi- 
cate of authority in the event it changes its corporate name, or desires to pursue 


290 


§ 55A-72 Cu. 55A. Non-Prorit Corporation Act § 55A-72 


in this State other or additional purposes than those set forth in its prior appli- 
cation for a certificate of authority, by making application therefor to the Secre- 
tary of State. 

(b) The requirements in respect to the form, the manner of its execution, the 
filing of the application and the conformed copy thereof, with the Secretary of 
State, the issuance of an amended certificate of authority and the effect thereof, 
shall be the same as in the case of an original application for a certificate of au- 
thority. The contents of such application need not be the same as in the case 
of an original application for a certificate of authority provided the application 
sets forth information as to the changes proposed. (1955, c. 1230.) 


§ 55A-72. Withdrawal of foreign corporation.—(a) A foreign corpo- 
ration authorized to conduct affairs in this State may withdraw from this State 
upon procuring from the Secretary of State a certificate of withdrawal. 

(b) In order to procure such certificate of withdrawal, such foreign corpora- 
tion shall deliver to the Secretary of State an application for withdrawal, to- 
gether with a conformed copy thereof, which shall set forth: 


(1) The name and post-office address of the principal office of the corpora- 
tion and the state or country under the laws of which it is incorpo- 
rated. 

(2) That the corporation is not conducting affairs in this State. 

(3) That the corporation surrenders its authority to conduct affairs in this 
State. 

(4) That the corporation either continues its registered agent or revokes 
the authority of its registered agent in this State to accept service of 
process and consents that service of process in any action or pro- 
ceeding based upon any cause of action arising in this State, or aris- 
ing out of affairs conducted in this State, during the time the corpo- 
ration was authorized to conduct affairs in this State may thereafter 
be made on such corporation by service thereof on the Secretary of 
State. 

(5) If required by the Commissioner of Revenue, such additional informa- 
tion as may be necessary or appropriate in order to determine and 
assess any unpaid taxes and fees payable under the laws of this 
state. 


(c) The application for withdrawal shall be on forms prescribed by the Sec- 
retary of State and shall be executed by the corporation by its president or a 
vice president and by its secretary or an assistant secretary, and verified by one 
of its officers signing such application, or, if the corporation is in the hands of a 
receiver or trustee, shall be executed on behalf of the corporation by such re- 
ceiver or trustee and verified by him. 


(d) If the Secretary of State finds that such application conforms to law, 
he shall when notified by the Commissioner of Revenue that such corporation 
has met the requirements with respect to reports and taxes required by the 
revenue laws of this State: 


(1) Endorse on each of such documents the word “filed”, and the hour, 
day, month, and year of the filing thereof. 

(2) File the application in his office. 

(3) Issue a certificate of withdrawal to which he shall affix the conformed 
copy. 

(e) The certificate of withdrawal, together with the conformed copy of the 
application for withdrawal affixed thereto by the Secretary of State, shall be re- 
turned to the corporation or its representative. Upon the issuance of such cer- 
tificate of withdrawal, the authority of the corporation to conduct affairs in this 
State shall cease. (1955, c. 1230.) 
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§ 55A-73. Revocation of certificate of authority.—(a) The certificate 
of authority of a foreign corporation to conduct affairs in this State may be 
revoked by the Secretary of State upon the conditions prescribed in this section 
when: 

(1) The corporation has failed for a period of 30 days to establish and main- 
tain a registered office as required by G. S. 55A-64; or 

(2) The corporation has failed for a period of 30 days to appoint and main- 
tain a registered agent in this State as required by G. S. 55A-64; or 

(3) The corporation has failed for a period of 30 days after change of its 
registered office or registered agent to file in the office of the Secre- 
tary of State a statement of such change pursuant to G. S. 55A- 
Oo); OF. 

(4) The corporation has failed to file in the office of the Secretary of State 
any amendment to its charter or any article of merger within the 
time prescribed by G. S. 55A-69 and 55A-70; or 

(5) A willful misrepresentation has been made of any material matter in 
any application, report, affidavit, or other document submitted by 
such corporation pursuant to this chapter; or 

(6) The corporation has, without justification, refused to comply with a 
court order directing it to produce for inspection its books and rec- 
ords; or 

(7) The corporation is exceeding the authority conferred upon it by this 
chapter. 

(b) On the happening of any of the events set out in subsection (a) of this 
section, the Secretary of State shall give not less than 20 days’ written notice 
to the corporation that he intends to revoke the certificate of authority of such 
corporation for one of said causes, specifying the same. Such notice shall be 
given by mail duly addressed to the corporation at its registered office in this 
State and at its principal office outside the State, as shown by the records in the 
office of the Secretary of State. If, before the expiration of the time stated in 
the notice, the corporation establishes to the satisfaction of the Secretary of 
State the fact that the stated cause for the revocation of its certificate of au- 
thority did not exist as of the time the notice was mailed or, if it did exist at 
said time, has been cured, then the Secretary of State shall take no further ac- 
tion. Otherwise, on the expiration of the time stated in the notice, he shall re- 
voke the certificate of authority. 

(c) Nothing herein shall be deemed to repeal or modify any provision of the 
Revenue Act relating to the suspension of the certificate of authority of foreign 
corporations for failure to comply with the provisions thereof. (1955, c. 1230.) 


§ 55A-74. Issuance of certificate of revocation.—(a) To revoke any 
such certificate of authority, the Secretary of State shall: 

(1) Issue a certificate of revocation in triplicate. 

(2) File one of such certificates in his office. 

(3) Mail one of such certificates to such corporation at its registered office 
in this State and one to the corporation at its principal office in the 
state or country under the laws of which it is incorporated, as shown 
by the records in the office of the Secretary of State. 

(b) Upon the issuance of such certificate of revocation, the authority of the 
corporation to conduct affairs in this State shall cease. (1955, 412305) 


§ 55A-75. Application of this chapter to foreign corporations here- 
tofore domesticated in this State.—(a) Subject to the provisions of sub- 
section (d) of this section, foreign corporations which have been duly domesti- 
cated in this State at the time this chapter takes effect shall be entitled to all 
the rights and privileges applicable to foreign corporations procuring authority 
to conduct affairs in this State under this chapter, and from the time this chapter 
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takes effect such corporations shall be subject to all the limitations, restrictions, 
liabilities, and duties prescribed herein for foreign corporations procuring under 
this chapter authority to conduct affairs in this State. 

(b) Foreign corporations heretofore domesticated in this State which have not 
designated a principal office are required on and after July 1, 1957, to designate 
a registered office and appoint a registered agent in the manner, as near as may 
be, provided in G. S. 55A-65. 

(c) If any foreign corporation has, prior to the effective date of this chapter, 
filed with the Secretary of State a statement designating a principal office with- 
in this State and agent in charge thereof, and has continued to maintain the 
same, it shall not be required to, but it may, designate a new registered office 
and agent in the manner, as near as may be, provided in G. S. 55A-65. 

(d) If there is no office and agent registered in the office of the Secretary of 
State then service of process may be made on the Secretary of State, as provided 
in G. S. 55A-68 when there is no registered agent, until such time as a registered 
office is designated and a registered agent appointed. 

(e) No foreign corporation which has been domesticated under the provisions 
of prior acts before this chapter becomes effective shall hereafter have greater 
immunity from local jurisdiction than foreign corporations hereafter procuring 
a certificate of authority to conduct affairs in this State and, to this end, every 
such domesticated foreign corporation, by continuing as a domesticated corpora- 
tion in this State, for a period of 90 days after this chapter becomes effective, 
shall be deemed to have expressly appointed the Secretary of State as its agent 
to receive service of process as fully as if it had made an application for a certifi- 
cate of authority pursuant to the requirements of G. S. 55A-61. (1955, c. 1230; 
1957702556 21,522?) 

Editor’s Note.—The 1957 amendment re- the manner, as near as may be, provided 
wrote subsection (b), and changed sub- in G. S. 55A-65” for the words “as pro- 
section (c) by substituting the words “in vided in subsection (b) of this section.” 


§ 55A-76. Conducting affairs without certificate of authority.—(a) 
No foreign corporation conducting affairs in this State without permission ob- 
tained through a certificate of authority under this chapter or through domestica- 
tion under prior acts shall be permitted to maintain any action or proceeding in 
any court of this State unless such corporation shall have obtained a certificate 
of authority prior to the trial; nor shall any action or proceeding be maintained 
in any court of this State by any successor or assignee of such corporation on 
any cause of action arising out of the conduct of affairs by such corporation in 
this State until 


(1) A certificate of authority shall have been obtained by such corpora- 
tion or by a foreign corporation which has acquired substantially all 
of its assets, or 

(2) Substantially all of its assets have been acquired by a domestic corpora- 
tion or one or more individuals. 


An issue arising under this subsection must be raised by motion and deter- 
mined by the trial judge prior to trial. 

(b) The failure of a foreign corporation to obtain a certificate of authority to 
conduct affairs in this State shall not impair the validity of any contract or act 
of such corporation, and shall not prevent such corporation from defending any 
action or proceeding in any court of this State. 

(c) A foreign corporation failing to obtain permission to conduct affairs in 
this State as required by this chapter or by prior acts then applicable shall be 
liable to the State for the years or parts thereof during which it conducted affairs 
in this State without such permission in an amount equal to all fees and taxes 
which would have been imposed by law upon such corporation had it duly ap- 
plied for and received such permission plus interest and all penalties imposed by 
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law for failure to pay such fees and taxes, plus five hundred dollars ($500.00) 
and costs. The Attorney General shall bring actions to recover all amounts due 
the State under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every foreign 
corporation conducting affairs in this State comply with the provisions of this 
chapter. The Secretary of State is authorized to employ such assistants as shall 
be deemed necessary in his office for the purpose of enforcing the provisions of 
this article and for making such investigations as shall be necessary to ascer- 
tain foreign corporations now conducting affairs in this State which may have 
failed to comply with the provisions of this chapter. (1955, c. 1230.) 


ARTICLE 9. 
Fees and Taxes. 


§ 5DA-77. Fees.—(a) The Secretary of State shall collect the following 
fees and remit them to the State Treasurer for the use of the State: 

(1) For filing articles of incorporation (G. $. 55A-7), .........--. $5.00 
(2) For filing an application of a foreign corporation for a certifi- 
cate of authority to conduct affairs.in this State and issuing a 

certificate of authority §(G. 5. 00A-G1) ene. oe nrmnerens 5.00 
(3) For filing an application of a foreign corporation for an amended 
certificate of authority to conduct affairs in this State and issu- 

ing an amended certificate of authority (G. S. 55A-71), .... 5.00 

(4) For filing articles of amendment (G. S. 55A-36), ............ 5.00 
(5) For filing a copy of an amendment to the articles of incorpora- 
tion of a foreign corporation holding a certificate of authority 

to conduct) affairstinsthissotate nm Galodi00A-O7))) cou «  eretiieeee 5.00 

(6) For filing articles of merger or consolidation (G. S. 55A-41), .. 5.00 
(7) For filing a copy of articles of merger of a foreign corporation 
holding a certificate of authority to conduct affairs in this State 


(Ge Sé&S5A-70) eis cltstetstils cle chet ehersialete sites at feel nie a clr tte te eae 5.00 
(8) For receiving any service of process as statutory agent of a cor- 
poration, (G. S.55AcI3—Giato, 5oA-0s) Gi os30477 5) eee ee 1.00 


which amount may be recovered from the adverse party as tax- 
able costs by the party to the action or proceeding causing such 
service to be made if such party prevails in the action or pro- 
ceeding. 
(9) For filing a notice of resignation of a registered agent (G. S. 
SS A=12 Cd) ) gtk salad 0 agenesis nO tec te tneet Onset alee meri 1.00 
(10) For filing a statement of the change of registered office or reg- 
istered agent of a domestic or foreign corporation (G. S. 55A- 


654Gr S/nS5Aq752°G05S, | SARI 2 eee eee oe ree cet needa 3.00 
(11) For filing an application for withdrawal of a foreign corporation 

and issuing a certificate of withdrawal (G. S. 55A-72), ...... 5.00 
(12) Issuance of a certificate of revocation of authority (G. S. 55A- 

TAY 5 heed gh eyngeletandpenstctic 28 cag shad Sica Oh gta eR tee oe 5.00 
(13). Por filing articles; of dissolution (G:t>:8o0e—46 smeyer 4 -erae oes 5.00 


(14) For preparing and furnishing a copy of any document, instru- 
ment or paper filed or recorded relating to a corporation (G. 8. 


55A-4(c)): 

foruthes fins paventhereoi, ss. .5:-..n . ye eee elena is serena 1.00 
fOLeeache additional s paces Wis..lsc < ost. - heeeees arena any ramen 40 
for atuxing his: certincate and official seal hereto, (%..1.c apie 2.00 


(15) For comparing a copy furnished to him of any document, instru- 
ment or paper filed or recorded relating to a corporation: 
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FOr REACH PACE! Lane REET Heras 5 A ON TEE aes lath, clay .20 
for affixing his certificate and official seal thereto, .......... 2.00 
(16) For filing any other document not herein specifically provided for, 5.00 

(b) The filing fees hereinbefore prescribed do not include copies or certified 
copies and the fees for such copies are those prescribed by subdivisions (14) 
and (15) of subsection (a) of this section. 

(c) For recording and copying any corporate document or paper required by 
this chapter to be recorded in his office, the clerk of superior court shall collect 
puch amounts as are prescribed by G. S. 2-26 or other applicable laws. (1957, c. 
1179.) 


§ 55A-78. Taxes.—(a) On filing articles of incorporation in the office of 
the Secretary of State, a tax in the amount of fifteen dollars ($15.00) shall be 
collected by the Secretary of State, and remitted to the State Treasurer for the 
use of the State. 

(b) On filing in the office of the Secretary of State an application of a foreign 
corporation for a certificate of authority to conduct affairs in this State, a tax 
in the amount of forty dollars ($40.00) shall be collected by the Secretary of 
State and remitted to the State Treasurer for the use of the State. (1957, c. 
1179.) 


ARTICLE 10. 
Miscellaneous Provisions. 


§ 55A-79. Interrogatories by Secretary of State.—The Secretary of 
State may propound to any corporation, domestic or foreign, subject to the pro- 
visions of this chapter, and to any officer or director thereof, such written inter- 
rogatories as may be reasonably necessary and proper to enable him to ascer- 
tain whether such corporation has complied with all the provisions of this chap- 
ter applicable to such corporation. Such interrogatories shall be answered within 
30 days after the mailing thereof, or within such additional time as shall be fixed 
by the Secretary of State, and the answers thereto shall be full and complete 
and shall be made in writing and under oath. If such interrogatories be directed 
to an individual they shall be answered by him, and if directed to a corporation 
they shall be answered by the president, vice president, secretary or assistant 
secretary thereof. The Secretary of State need not file any document to which 
such interrogatories relate until such interrogatories be answered as herein pro- 
vided, and not then if the answers thereto disclose that such document is not in 
conformity with the provisions of this chapter. The Secretary of State shall 
certify to the Attorney General, for such action as the Attorney General may 
deem appropriate, all interrogatories and answers thereto which disclose a vio- 
lation of any of the provisions of this chapter, requiring or permitting action by 
the Attorney General. (1955, c. 1230.) 


§ 55A-80. Penalties imposed upon corporations, officers and direc- 
tors for failure to answer interrogatories.—(a) Each corporation, foreign 
or domestic, that fails or refuses to answer truthfully and fully within the time 
prescribed by this chapter interrogatories propounded by the Secretary of State, 
in accordance with the provisions of this chapter, shall be deemed to be guilty of 
a misdemeanor. 

(b) Each officer and director of a corporation, domestic or foreign who fails 
or refuses within the time prescribed by this chapter to answer truthfully and 
fully interrogatories propounded to him by the Secretary of State in accordance 
with the provisions of this chapter, or who signs any articles, statement, report, 
application or other document filed with the Secretary of State which is known 
to such officer or director to be false in any material respect, shall be guilty of a 


misdemeanor. (1955, c. 1230.) 
Zo 
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§ 55A-81. Powers of Secretary of State.—The Secretary of State shall 
have the power and authority reasonably necessary to enable him to administer 
this chapter efficiently and to perform the duties therein imposed upon him. 


(1955, c. 1230.) 


§ 55A-82. Certificates and certified copies to be received in evi- 
dence.—All certificates issued by the Secretary of State in accordance with the 
provisions of this chapter, and all copies of documents filed in his office in accord- 
ance with the provisions of this chapter when certified by him, shall be taken and 
received in all courts, public offices, and official bodies as prima facie evidence 
of the facts therein stated. (1955, c. 1230.) 


§ 55A-83. Forms of documents required to be filed in office of Sec- 
retary of State.—Any document required to be filed in the office of the Sec- 
retary of State shall be made in such form, if any, as may be prescribed by the 
Secretary of State pursuant to the provisions of this chapter. (1955, c. 1230.) 


55A-84. Photostatic copies of documents acceptable for filing or 
recording.—When any document is required or permitted to be filed or re- 
corded by this chapter, a photostatic or other photographic copy of such docu- 
ment may be filed or recorded in lieu of the original instrument. Such filing or 


recording shall have the same force and effect as if the original instrument had 
been so filed or recorded. (1955, c. 1230.) 


§ 55A-85. Waiver of notice.—Whenever any notice is required to be 
given to any member or director of a corporation under the provisions of this 
chapter or under the provisions of the charter or bylaws of the corporation, a 
waiver thereof in writing signed by the person or persons entitled to such notice, 
whether before or after the time stated therein, shall be equivalent to the giving 
of such notice. (1955, c. 1230.) 


§ 55A-86. Action by members without a meeting. — (a) Any action 
required by this chapter to be taken at a meeting of the members or directors of 
the corporation, or any action which may be taken at a meeting of the members 
or directors, or of a committee of directors, may be taken without a meeting if 
a consent in writing, setting forth the action so taken, shall be signed by all of 
the members entitled to vote with respect to the subject matter thereof, or all of 
the directors, or all of the members of the committee of directors, as the case may 
be. 

(b) Such consent shall have the same force and effect as a unanimous vote, 
and may be stated as such in any articles or document filed with the Secretary 
of State under this chapter. (1955, c. 1230.) 


§ 55A-87. Reserve power. — The General Assembly reserves the power 
to amend or repeal the charter of any corporation hereafter or heretofore formed 
and to amend or repeal this chapter or any part thereof, the rights of any cor- 
poration or any member, director or officer in any corporation are subject to this 
reservation. This chapter, including this reservation, is a part of the charter 
contract between members. The power so reserved includes the power to au- 
thorize charter amendments which are to be effectuated pursuant to consent by 
the members in the manner permitted by this chapter, as now enacted or as 
subsequently amended. No amendment or repeal of this chapter or any part there- 
of shall impair any liability previously incurred. (1955, c. 1230.) 


§ 55A-88. Certain religious, etc., associations deemed incorporated. 
—-In all cases where a religious, educational or charitable association has been 
formed prior to January first, one thousand eight hundred and ninety-four, and 
has since said date been acting as a corporation, exercising the powers and per- 
forming the duties. of religious, educational or charitable corporations as pre- 
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scribed by the laws of this State, then such association shall be conclusively pre- 
sumed to have been duly and regularly organized and existing as a corporation 
under the laws of this State on January first, one thousand eight hundred and 
ninety-four, and all of its acts as a corporation from and after said date, if other- 
wise valid, are hereby declared to be valid corporate acts. (1955, c. 1230.) 


§ 55A-89. Cross references.—Whenever in this chapter, as enacted or 
as hereafter amended, whether by enactment of additional provisions or other- 
wise, reference is made to a section of this chapter or of any other chapter of the 
statutes of this State, such reference shall, unless otherwise provided, extend to 
and include any amendment of the section so referred to or any section here- 
after enacted in lieu of the section so referred to. (1955, c. 1230.) 


ARTICLE 11. 
Curative Provisions. 


§ 55A-89.1. Validation of amendments to corporate charters ex- 
tending corporate existence; limitation of actions; intent.—(a) In every 
case where a corporation chartered under either the general or private laws of 
the State of North Carolina, has continued or shall continue to act and conduct 
affairs as a corporation after the expiration of its period of existence as thereto- 
fore fixed in its charter and has thereafter filed in the office of the Secretary of 
State an amendment to its charter to extend or renew its corporate existence, 
such amendment is hereby validated and made effective for all intents and pur- 
poses to the same extent and with the same effect as if such amendment had been 
made within the period of such corporation’s existence as theretofore fixed in its 
charter. 

(b) No action or proceeding shall be brought or defense or counterclaim 
pleaded later than July 1, 1958 in which either the continued existence of such 
corporation or the validity of any of the contracts, acts, deeds, rights, privileges, 
powers, franchises and titles of such corporation is attacked or otherwise ques- 
tioned on the grounds that such amendment was not filed within the period of 
such corporation’s existence as theretofore fixed in its charter. 

(c) In no event shall the limitation provided in subsection (b) of this section 
bar any action, proceeding, defense or counterclaim based upon grounds other 
than those mentioned in subsection (b), unless the grounds set out in subsection 
(b) are an essential part thereof. (1957, c. 509.) 


2o7, 


§ 56-1 
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§ 56-1 


Chapter 56. 


Electric, Telegraph and Power Companies. 


Article 1. 


Acquisition and Condemnation 
of Property. 


Sec. 

56-1. Use of public highways. 

56-2. Electric and hydro-electric power 
companies may appropriate high- 
ways; conditions. 

56-3. Powers granted corporations un- 
der chapter exercisable by per- 
sons, firms or copartnerships. 

56-4. Acquisition of right of way by con- 
tract. 

56-5. Grant of eminent domain; excep- 


tion as to mills and water powers. 


Sec. 

56-6. Residences, etc., may be taken un- 
der certain cases. 

56-7. Condemnation on petition; parties’ 
interests only taken; no survey re- 
quired. 

56-8. Copy of petition to be served. 

56-9. Proceedings as under eminent do- 
main. 

56-10. Commissioners to inspect premises. 


Article 2. 
Intrastate Telegraph Messages. 


56-11. Penalty for nondelivery of intra- 


state telegraph message. 


ARTICLE 1. 


Acquisition and Condemnation of Property. 


§ 56-1. Use of public highways.— Any person, firm or copartnership 
operating electric power lines for lights or power, or authorized by law to estab- 
lish such lines, or any duly incorporated company possessing the power to con- 
struct telegraph or telephone lines, lines for the conveying of electric power or 
for lights, either or all, has the right to construct, maintain and operate such 
lines along any railroad or other public highway, but such lines shall be so con- 
structed and maintained as not to obstruct or hinder the usual travel on such rail- 
road or other highway. (1874-5, c. 203, s. 2; Code, s. 2007; 1899, c. 64, s. 1; 


1903 Wena) Revs. t1o/1 5 CS)? S84 1695281950 Sem Zamc me) 


Editor’s Note.—The 1939 amendment 
added that part of this section preceding 
the words “any duly incorporated com- 
pany.” 

Constitutionality. — The provisions of 
§§ 56-1 to 56-10, empowering electric power 
or lighting companies, etc., to condemn 
lands for the erection of poles, establish- 
ment of offices, and other appropriate pur- 
poses, are constitutional and valid. Wissler 
v. Yadkin River Power Co., 158 N. C. 465, 
74S. E. 460 (1912). 

Application to Foreign Companies, — 
The right to construct and operate tele- 
graph lines along any railroad or other 
public highway in the State, and to obtain 
the right of way therefor by a condemna- 
tory proceeding, is expressly conferred up- 
on any telegraph company incorporated by 
this or by any other state. North Carolina, 
etc,, RCo. .v. Carolina Cent., etc, R. 
Co., 83 N. C. 489 (1880); Yadkin River 
Power Co. v. Wissler, 160 N. C. 269, 76 S. 
He 2677 (1912 5 

No Rights over Private Land. — This 
section applies to constructing lines along 
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the highway and not to constructing the 
lines over private land. Wade v. Carolina 
Hel.;. etc:,|Co., 147) N. Cz 219, 6ORSiE os? 
(1908). 

An Additional Burden.—A telegraph line 
along a railroad and on the right of way of 
the railroad is an additional burden upon 
the land, for which the landowner is en- 
titled to just compensation. Phillips v. 
Postal Tel.-Cable Co., 130 N. GJ 513, 41°S; 
E. 1022 (1902); Hodges v. Western Union 
Tel. Cos 138N, (Ci 9225)7 45 0S seo 
(1903); Query v. Postal Tel.-Cable Co., 
178 N. C. 639, 101 S. E. 390 (1919). The 
same rule applies to electric light wires 
placed along the street. Brown v. Electric 
Co., 188 N. C, 533, 51 S. E62 (1905)asuc 
the construction of a street passenger 
railway does not impose any additional 
servitude upon the property fronting on 
the street so occupied. Hester v. Traction 
Co., 138 N. C. 288, 50 S. E. 411 (1905). 

Cited in Hildebrand v. Southern Bell 
Tel., etc, Co, 216) No C.-235, 4-5. ements 
439 (1939). 


§ 56-2 Cu. 56. Exectric, TELEGRAPH AND PowER COMPANIES § 56-5 

§ 56-2. Electric and hydro-electric power companies may appro- 
priate highways; conditions.—Every electric power or hydro-electric power 
corporation, person, firm or copartnership which may exercise the right of emi- 
nent domain under the chapter Eminent Domain, where in the development of 
electric or hydro-electric power it shall become necessary to use or occupy any 
public highway, or any part of the same, after obtaining the consent of the pub- 
lic road authorities having supervision of such public highway, shall have power 
to appropriate said public highway for the development of electric or hydro-elec- 
tric power: Provided, that said electric power or hydro-electric power corpora- 
tion shall construct an equally good public highway, by a route to be selected by 
and subject to the approval and satisfaction of the public road authorities havy- 
ing supervision of such public highway: Provided further, that said company 
shall pay all damages to be assessed as provided by law, by the damming of water, 
the discontinuance of the road, and for the laying out of said new road. (1911, 


SULA sO tS, 41090) 61939) ce 228.084 2.) 


Cross Reference.—As to what corpora- 
tions, etc., may exercise the right of 
eminent domain, see § 40-2. 

Editor’s Note——The 1939 amendment in- 
serted the words “person, firm or copart- 
nership” near the beginning of this section. 

Change in Section of Highway.—Where 


and built another section in lieu thereof, 
the provision of the statute that the com- 
pany pay all damages assessed as provided 
by law does not entitle the plaintiff to re- 
cover damages for the slight change in 
the road causing inconvenience to him in 
hauling wood, etc., to and from his market 


town. Crowell v. Tallassee Power Co., 200 
N. C, 208, 156 S. E. 493 (1931). 


under the provisions of this section, a 
hydro-electric power company has ap- 
propriated a section of a public highway 


§ 56-3. Powers granted corporations under chapter exercisable by 
persons, firms or copartnerships. — All the rights, powers and obligations 
given, extended to, or that may be exercised by any corporation or incorporated 
company under this chapter shall be extended to and likewise be exercised and 
are hereby granted unto all persons, firms or copartnerships engaged in or au- 
thorized by law to engage in the business herein described. Such persons, firms, 
copartnerships and corporations engaging in such business shall be subject to the 
provisions and requirements of the public laws which are applicable to others 
engaged in the same kind of business. (1939, c. 228, s. 3.) 


§ 56-4. Acquisition of right of way by contract.—Such telegraph, tele- 
phone, or electric power or lighting company has power to contract with any per- 
son or corporation, the owner of any lands or of any franchise or easement there- 
in, over which its lines are proposed to be erected, for the right of way for 
planting, repairing and preservation of its poles or other property, and for the 
erection and occupation of offices at suitable distances for the public accommoda- 
tion. This section shall not be construed as requiring electric power or lighting 
companies to erect offices for public accommodation. (1874-5, c. 203, s. 3; Code, 
eZ a OO9 fc O40 1003. Cc O02 26S" InsZ whey, Saclo/2; C. S:,$:.1697. ) 


Cross References. — As to recording 
deeds of easement, see § 47-27. 

Owner Must Grant Easement.—A rail- 
road company, not being the owner of the 
soil, cannot grant an easement to a tele- 
graph company. Hodges v. Western Union 


How Easement Acquired.—A telegraph 
company can acquire an easement in lands 
for construction and maintenance of its 
lines by grant, or pursuant to statute, or 
by adverse and continuous use for the 
period of twenty years. Teeter v. Postal 


Tel.-Cable Co., 172 N. C. 783, 90 S. E. 941 
(1916). 


elvCoy tas) Nee G °225, 45° "SH a572 
(1903). See also Narron v. Wilmington 
Stes Gorties NiUC. 8567-297 Si er 356 
(1898). 


§ 56-5. Grant of eminent domain; exception as to mills and water 
powers.—Such telegraph, telephone, electric power or lighting company shall be 
entitled, upon making just compensation therefor, to the right of way over the 
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lands, privileges and easements of other persons and corporations, including rights 
of way for the construction, maintenance, and operation of pipe lines for trans- 
porting fuel to their power plants; and to the right to erect poles and towers, to 
establish offices, and to take such lands as may be necessary for the establishment 
of their reservoirs, ponds, dams, works, railroads, or sidetracks, or powerhouses, 
with the right to divert the water from such ponds or reservoirs and conduct the 
same by flume, ditch, conduit, waterway or pipe line, or in any other manner, to 
the point of use for the generation of power at its said powerhouses, returning 
said water to its proper channel after being so used. Nothing in this section 
authorizes interference with any mill or power plant actually in process of con- 
struction or in operation; or the taking of water powers, developed or un- 
developed, with the land adjacent thereto necessary for their development: Pro- 
vided, however, that if the court, upon filing of the petition by such electric 
power or lighting company, shall find that any mill, excepting cotton mills now 
in operation, whether operated by water power or otherwise, together with the 
lands and easements adjacent thereto or used in connection therewith, or that 
any water power, developed or undeveloped, with land adjacent thereto neces- 
sary for its development, excepting any water power, right or property of any 
person, firm or corporation engaged in the actual service of the general public 
where such water power, right or property is. being used or held to be used or 
to be developed for use in connection with or in addition to any power actually 
used by such person, firm or corporation serving the general public, is neces- 
sary for the development of any hydro-electric power plant which is to be 
operated for the purpose of generating electric power for sale to the general pub- 
lic, and that said electric power or lighting company is unable to agree for the 
purchase of such property with the owners thereof, and that the failure to acquire 
such property will affect the ability of such electric power or lighting company 
to supply power to the general public, and that the taking of such mill or water 
power will be greatly more to the benefit of the public than the continued existence 
of such mill or the continuation of the existing ownership of such water power, 
then the court, upon such finding, shall make an order authorizing the condem- 
nation of such property and easements in all respects as in the cases of other 
property referred to in this section. Any provisions in conflict with this chapter 
in any special charters granted before January thirty-first, one thousand nine 
hundred and seven, in respect to the exercise of the right of eminent domain are 
repealed. (1874-5, c. 203, s. 4; Code, s. 2009; 1899, c. 64; 1903, c. 562; Rev., 
sy 1573; 1907, ¢. 174; C. S.;-s. 1698; 1921), c71153" 1923 -%er 60 1 O25 erie 
1957, c. 1046.) 


Cross Reference.—As 
eminent domain 


to the right of 
in general, see § 40-1 


tion in 1919. See 1 N. C. Law Rev. 290; 3 
N. C. Law Rev. 144. 


et seq. 


Editor’s Note.—This section as it stood 
in 1919 expressly prohibited interference 
with any mill or power plant actually in 
process of construction or operation, also 
the taking of water powers, developed or 
undeveloped, with the necessary adjacent 
land. The 1923 amendment added a pro- 
vision for condemning mills, except cotton 
mills, when to the best interests of the 
public. And the 1925 amendment added a 
provision giving the power to condemn 
any water powers, developed or unde- 
veloped, not being held for use or actually 
used in the furnishing of power to the 
public. Thus by these two amendments 
the legislature has practically abolished 
the restrictions which existed in the sec- 


The 1957 amendment inserted in the first 
sentence the words “including rights of 
way for the construction, maintenance, and 
operation of pipe lines for transporting fuel 
to their power plants.” 

The General Assembly originally in- 
serted the proviso “water powers, de- 
veloped or undeveloped with the neces- 
sary land adjacent thereto for their de- 
velopment, shall not be taken,” for the 
purpose of preventing the acquisition of 
all of the water powers by one or more of 
the great aggregations of capital. Blue 
Ridge Interurban R. Co. v. Hendersonville 
Light, ete., Co., 169 N. C. 471, 86 GS) 2296 
(1915). 

Right Granted for Public Benefit—The 
power of eminent domain is conferred up- 
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on corporations affected with public use, 
not so much for the benefit of the corpora- 
tions themselves, but for the use and bene- 
fit of the people at large. Wissler v. Yad- 
kin River Power Co., 158 N. C. 465, 74 S. 
E. 460 (1912). 

Limitation of Right of Eminent Domain. 
—This section limits the right of eminent 
domain and any special power claimed by 
the charter must clearly appear. Yadkin 
River Power Co. v. Whitney Co., 150 N. 
C. 31, 63 S. E. 188 (1908). See Blue Ridge 
Interurban R. Co. v. Hendersonville Light, 
Stes, Co.1690 Ni Ce 4715586 Si. F.1296 
(1915). 

The right of eminent domain is not 
necessarily exhausted by a single exercise 
of the power, but, within the limits estab- 
lished by the general law or special 
charter, a subsequent or further exercise 
of the power may be permissible. Thoma- 
son) vw Railrodd; 142)N.1 C.. 318, 55~S: E. 
205 (1906); Yadkin River Power Co. v. 
Wissler, 160 N. C. 269, 76 S. E. 267 (1912). 

Effect of Federal Statute—See Phillips 
Vem ostaletel-<Caple! Co, 1305 Nw CG. 513,41 
S. E. 1022 (1902). 

Quasi-Public Corporations also Con- 
ducting Business of Private Character. — 
Where a charter is granted a corporation, 
conferring quasi-public as well as private 
powers, the corporation may proceed to 
condemn lands when so empowered, in 
pursuance of its business of a quasi-public 
nature, and this will not be denied it be- 
cause it was authorized to conduct a busi- 
ness of a private character. Carolina- 
Tennessee Power Co. v. Hiawassee River 
Power COns lit eNeeC eu 248, SoA. Lawst® 
(1916). 

Compensation Essential.—Private prop- 
erty may not be taken for public use, 
directly or indirectly, without just com- 
pensation. Phillips v. Postal Tel.-Cable 
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Cone S0n Nee CAols, Gai) 5.06. L022 aCL902). 
See §$§ 40-16, 40-17 as to fixing compensa- 
tion. 

Conflict of Claims.——Where the claims 
of two companies conflict, the prior right 
belongs to that company which first de- 
fines and marks its route. Carolina- 
Tennessee Power Co. v. Hiawassee River 
Power Co. NC. 2485) 8885. h).849 
(1916). 

Effect of Subsequent Charter. — Where 
a legislative charter has been granted since 
this section was passed, the powers given 
therein are not subject to the restriction of 
this section. Carolina-Tennessee Power Co. 
v. Hiawassee River Power Co., 171 N. C. 
248, 88 S. E. 349 (1916). 

Extent of Rights Usually Determined 
by Companies.—The extent of the rights 
to be acquired is primarily and very 
largely referred to the companies or 
grantees of the power, and only becomes 
an issuable question, usually determinable 
by the court, on allegation of facts tending 
to show bad faith on the part of the com- 
panies, or an oppressive or manifest abuse 
of their discretion. Love v. R. R., 81 N. C. 
432 (1879), cited and distinguished. Yad- 
kin River Power Co. v. Wissler, 160 N. C. 
269, 26.9 Ar 267 (1912). 

Burden of Proof on Defendant.—Where 
a quasi-public corporation brings action 
for condemnation, and the defendant re- 
sists upon the ground that the lands or 
power sought to be taken are protected by 
the statute, the burden of proof is upon the 
defendant to bring the lands or water 
power within the provision of the statute 
excepting them. Blue Ridge Interurban R. 
Co. v. Hendersonville Light, etc., Co., 171 
N. C. 314, 88 S. EF. 245 (1916). 

Applied in Carolina Power, etc., Co. v. 
Bowman, 229 N. C. 682, 51 S: BE. (ed) 191 
(1949). 


§ 56-6. Residences, etc., may be taken under certain cases.—Resi- 
dence property or vacant lots adjacent thereto in towns or cities, or other resi- 
dences, gardens, orchards, graveyards or cemeteries, may be taken under § 56-5 
only when the company alleges, and upon the proceedings to condemn makes it 
appear to the satisfaction of the court, that it owns or otherwise controls not 
less than seventy-five per cent of the fall of the river or stream on which it pro- 
poses to erect its works, from the location of its proposed dam to the head of 
its pond or reservoir; or when the utilities commission, upon the petition filed 
by the company, shall, after due inquiry, so authorize. Nothing in this section 
repeals any part or feature of any private charter, but any firm or corporation 


acting under a private charter may operate under or adopt any feature of this 
ection ( 1907,1¢, 745 1917, 0c: 108; Ce Ses.01699 91933, c.. 134, iss. 7,8.) 


§ 56-7. Condemnation on petition; parties’ interests only taken; no 
survey required.—When such telegraph, telephone, electric power or lighting 
company fails on application therefor to secure by contract or agreement such 
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right of way for the purposes aforesaid over the lands, privilege or easement of 
another person or corporation, it is lawful for such company, first giving security 
for costs, to file its petition before the superior court for the county in which 
said lands are situate, or into or through which such easement, privilege or fran- 
chise extends, setting forth and describing the parcels of land, privilege or ease- 
ment over which the way, privilege or right of use is claimed, the owners of the 
land, easement or privilege, and their place of residence, if known, and if not 
known that fact shall be stated, and such petition shall set forth the use, ease- 
ment, privilege or other right claimed, and must be sworn to, and if the use or 
right sought be over or upon an easement or right of way, it shall be sufficient 
to give jurisdiction if the person or corporation owning the easement or right 
of way be made a party defendant. 

Only the interest of such parties as are brought before the court shall be con- 
demned in any such proceedings, and if the right of way of a railroad or rail- 
way company sought to be condemned extends into or through more counties 
than one, the whole right and controversy may be heard and determined in one 
county into or through which such right of way extends. 

It is not necessary for the petitioner to make any survey of or over the right 
of way, nor to file any map or survey thereof, nor to file any certificate of the 
location of its line by its board of directors. (1874-5, c. 203, s. 5; Code, s. 2010; 


1890" € 64,7s.°2 "1903 Mca G2 Bievnts. 15/45 -Ces.s Snl7 00.) 


Telegraph, etc., Company Alone Can 
File Petition—The telegraph, etc., com- 
pany named in this section alone has the 
right to file the petition in condemnation 
proceedings. The landowner is not given 
such right. Phillips v. Postal Tel.-Cable 
Co., 130 N. C. 518, 41 S. EB. 1022 (1902). 

Condemnation Not Confined to Right of 
Way.—The power of condemnation granted 
to the companies named in this section is 
not confined to a right of way, delimited 
by surface boundaries, but may be ex- 
tended to cutting of trees or removing ob- 
structions outside of these boundaries 
when required for reasonable preservation 
and protection of their lines and other 
property. Yadkin River Power Co. v. 
Wissler, 160. N.C. 269, 76S. HE. 267 (1912). 

No Entry Until Damage Paid.—Under 
this section a telegraph company seeking 
to condemn a right of way for its line can- 
not be authorized to enter into possession 
and construct its line until the damages 
have been assessed and paid into court. 
Postal Tel: Cable Co. v. Southern” R2 Co, 
89 F. 190 (1898). 

Permanent Damage Awarded. — Per- 
manent damages may be awarded a land- 
owner who was injured by telegraph poles 
placed on his land. And the company then 
acquires an easement. Phillips v. Postal 
Tel-Cable Co, 130° N. Ci 513) 41 oe he 
1022 (1902); Lamberth v. Southern Power 
Cos toe Ne @. 371,67) 5. Ber o2telolins 

Subsequent Purchaser May Recover 
Damages.—A purchaser of land subse- 
quent to the taking and erection thereon of 
a telegraph line may recover permanent 
damages for the easement taken, and the 
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telegraph company thereby acquires the 
easement and right to maintain its line 
thereon. Phillips v. Postal Tel.-Cable Co., 
130, N. C,518, 41 S/H: 1022: (19022 
Limitation of City Authority.—Author- 
ity granted by a city to the defendant 
electric company to remove a shade tree 
in front of the plaintiff's home in order to 
put up its poles and wires does not justify 
the act of the defendant in removing the 
tree; the city has no power to deprive the 
plaintiff of his own property for such pur- 


pose without compensation. Brown v. 
Blectric’ Co, 138 N. Cr 533) 150) oon eee 
(1905). 


When Jury Trial Necessary. — While 
ordinarily a jury trial is not required in 
condemnation proceedings, except as to 
the assessment of damages, the general 
rule does not apply where the pleadings 
put at issue the question as to whether the 
character of the lands is such as to be em- 
braced within the right conferred, or with- 
in an exception to that right under the 
terms of a statute. Blue Ridge Interurban 
R. Co; v.02 Oates, 164° Nie C16i 3 s05s see 
398 (1913). 

Condemnation of Railroad Right of 
Way.—The words “right of way,” as used 
in the second paragraph of this section,. 
are not used as synonymous with “ease- 
ment,” but, as applied to railroads, they 
include in their meaning the strip of land 
over which the track is laid through the 
country, and which is used in connection 
therewith, whether the railroad company 
owns only an easement therein or the title 
in fee. Postal Tel. Cable Co. v. Southern 
R. Co., 90 F. 30 (1898). 


§ 56-8 


Same — Petition Need Not State Rail- 
road Company’s Tenure.—Under this sec- 
tion it is not necessary that a petition ask- 
ing for the condemnation of a right of way 
over the right of way of a railroad should 
state by what tenure the railroad company 
holds. Postal Tel. Cable Co. v. Southern 
R. Co., 89 F. 190 (1898). 

Same — Proceeding Does Not Affect 
Landowner Not a Party. — Condemnation 
proceeding by a telegraph company against 
a railroad company to condemn the right 
of way, to which the landowner is not a 
party, gives no rights against the land- 
owner, but gives rights only against the 
parties before the court. Phillips v. Postal 
mel Cable™.Co: 130) Nj, Ca 513, 41 SE. 
1022 (1902). 

Limitation of Federal Statute. — The 
federal statute authorizing telegraph com- 
panies to construct their lines over and 
along any military or post roads of the 
United States does not give such com- 


Cu. 56. ELectric, TELEGRAPH AND PowER COMPANIES 


§ 56-10 


panies the right to build their lines over 
the right of way of a railroad or other 
private property without the consent of the 
owner, or the condemnation of the right 
of way over such property in accordance 
with the laws of the state where situated. 
Postal Tel. Cable Co. v; Southern’ R. Co., 
89 F. 190 (1898). 

Judgment Necessary to Give Vested 
Right under Prior Act. — In order to ac- 
quire a vested right under a statute to 
condemn lands, which has _ subsequently 
been repealed, it is necessary to show a 
finality by judgment in the proceedings 
before the later act has become effective; 
and where it appears that the summons 
was served in time, but that the prosecu- 
tion bond, made a prerequisite by § 1-109, 
was not, no vested right in the former 
statute can be acquired by the further 
prosecution of the condemnation proceed- 
ings. Blue Ridge Interurban R. Co. v. 
Oates, 164 N. C. 167, 80 S. E. 398 (1913). 


§ 56-8. Copy of petition to be served.—A copy of such petition, with a 


notice of the time and place the same will be presented to the superior court, 
must be served on the persons whose interests are to be affected by the proceed- 
ing at least ten days prior to the presentation of the same to the said court. 
ieee 200.18. 68 Codes, 2011+ 1899. c/64,"53s Revi) sl575* Cn Sis. 
1701.) 

Cross Reference.—As to failure to serve 
prosecution bond, see note to § 56-7. 


§ 56-9. Proceedings as under eminent domain.—The proceedings for 
the condemnation of lands, or any easement or interest therein, for the use of 
telegraph, telephone, electric power or lighting companies, the appraisal of the 
lands, or interest therein, the duty of the commissioners of appraisal, the right 
of either party to file exceptions, the report of commissioners, the mode and 
manner of appeal, the power and authority of the court or judge, the final judg- 
ment, and the manner of its entry and enforcement, and the rights of the com- 
pany pending the appeal, shall be as prescribed in Article 2, entitled ‘“Condem- 
nation Proceedings,” of the chapter Eminent Domain. (Code, s. 2012; 1899, c. 


O41 903" 6.1002) Rev.7-s. 10/6" .C. 9, S702.) 
This section refers to proceedings sub- article 2 of the chapter on Eminent Do- 
sequent to the filing of the petition and the main incorporates into the telegraph 


service of the required notices. In other 
words, it refers to the proceedings after 
the parties are all before the court. Hence 
§ 40-12, as to filing and service, does not 
apply. Phillips v. Postal Tel.-Cable Co., 130 
N. C. 513, 41 S. E. 1022 (1902). 

Subsequent Provisions Not Incorpo- 
rated.—The reference in this section to 


statute the provisions of the railroad stat- 
ute referred to, only as they existed at the 
time of the enactment, and not as there- 
after amended. Postal Tel. Cable Co. v. 
Southern R. Co., 89 F. 190 (1898). 

Cited in Carolina Power & Light Co. v. 
Reeves, 198 N. C. 404, 151 S. E. 871 
(1930). 


§ 56-10. Commissioners to inspect premises.—In considering the 


question of damages when the interest sought is over an easement, privilege or 
right of way, the commissioners may inspect the premises or rest their finding on 
such testimony as to them may be satisfactory. (1874-5, c. 203, s. 9; Code, s. 
Pulse evs 015/72) C,.0.,.S. cl 2059) 
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ARTICLE 2. 
Intrastate Telegraph Messages. 


§ 56-11. Penalty for nondelivery of intrastate telegraph message. 
—Any telegraph company doing business in this State that shall fail to transmit 
and deliver any intrastate message within a reasonable time shall forfeit and pay 
to anyone who may sue for same a penalty of twenty-five dollars. Such pen- 
alty shall be in addition to any right of action that any person may have for the 
recovery of damages. Proof of the sending of any message from one point in 
this State to another point in this State shall be prima facie evidence that it is 
an intrastate message. (1919, c. 175; C. S., s. 1704.) 

Sending Message Through Another Same—Burden of Proof. — Where a 
State to Avoid Liability for Damages—A telegraph company has direct available 
telegraph company accepting a telegram facilities for transmitting an intrastate 


to be transmitted between points in this 
State, where a recovery for mental anguish 
is allowed, may not avoid such liability by 
unnecessarily sending the message through 
another state, when it could have reason- 
ably been otherwise transmitted. Speight 
v. Western Union Tel. Co., 178 N. C. 146, 
100 S. E. 351 (1919). 


telegram altogether within the State, and 
relays it at offices in another state, the 
burden of proof is upon it to show that it 
was not done to evade the jurisdiction of 
the State court. Speight v. Western Union 
Tel. Col, 1789" N) °C. 146,° 100) See Beeocs 
(1919). 
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Chapter 57. 


Hospital and Medical Service Corporations. 
Sec. Sec. 


57-1. Regulation and definition; applica- 57-10. Visitations and examinations. 
tion of other laws; profit and for- 57-11. Expenses. 


eign corporations prohibited. 57-12. Licensing of agents. 
57-1.1. Contract for joint assumption or  57-12.1. Medical and hospital service asso- 
underwriting of risks. ciations and agent to transact 
57-1.2. Premium or dues paid by employer, business through licensed agents 
employee, principal or agent or only. 
jointly and severally. 57-13. Revocation of certificate of author- 
57-2. Incorporation. ity; dissolution. 
57-3. Hospital and physician contracts. 57-14. Taxation. 
57-3.1. Dentists’ services. 57-15. Amendments to certificate of incor- 
57-4. Supervision of Commissioner of In- poration. 
surance; form of contract with 57-16. Cost plus plans. 
subscribers; schedule of rates. 57-17. Pre-existing hospital service corpo- 
57-4.1. Public hearings on _ revision of rations. 
existing schedule or establish- 57-18. Construction of chapter as to single 
ment of new schedule; publica- employer plans; associations ex- 
tion of notice. empt. 
57-5. Application for certificate of au- 57-19. Merger or consolidation, proceed- 
thority or license. ings for. 
57-6. Issuance of certificate. 57-19.1. Merger. 
57-7. Subscribers’ contracts; required and 57-20. Commissioner of Insurance deter- 
prohibited provisions. mines corporations exempt from 
57-8. Investments and reserves. this chapter. 
57-9. Reports filed with Commissioner of 
Insurance. 


§ 57-1. Regulation and definition; application of other laws; profit 
and foreign corporations prohibited.—Any corporation heretofore or here- 
after organized under the general corporation laws of the State of North Carolina 
for the purpose of maintaining and operating a nonprofit hospital and/or medical 
service plan whereby hospital care and/or medical service may be provided in 
whole or in part by said corporation or by hospitals and/or physicians participat- 
ing in such plan, or plans, shall be governed by this chapter and shall be exempt 
from all other provisions of the insurance laws of this State, heretofore enacted, 
unless specifically designated herein, and no laws hereafter enacted shall apply to 
them unless they be expressly designated therein. 

The term “hospital service plan” as used in this chapter includes the contract- 
ing for certain fees for, or furnishing of, hospital care, laboratory facilities, X- 
ray facilities, drugs, appliances, anesthesia, nursing care, operating and obstetrical 
equipment, accommodations and/or any and all other services authorized or per- 
mitted to be furnished by a hospital under the laws of the State of North Caro- 
lina and approved by the North Carolina Hospital Association and/or the Amer- 
ican Medical Association. 

The term “medical service plan” as used in this chapter includes the contract- 
ing for the payment of fees toward, or furnishing of, medical, obstetrical, surgi- 
cal and/or any other professional services authorized or permitted to be furnished 
by a duly licensed physician. 

The term “hospital service corporation” as used in this chapter is intended to 
mean any nonprofit corporation operating a hospital and/or medical service plan, 
as herein defined. Any corporation heretofore or hereafter organized and com- 
ing within the provisions of this chapter, the certificate of incorporation of which 
authorizes the operation of either a hospital or medical service plan, or both, may, 
with the approval of the Commissioner of Insurance, issue subscribers’ contracts 
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or certificates approved by the Commissioner of Insurance, for the payment of 
either hospital or medical fees, or the furnishing of such services, or both, and 
may enter into contracts with hospitals for physicians, or both, for the furnishing 
of fees or services respectively under a hospital or medical service plan, or both. 

No foreign or alien hospital or medical service corporation as herein defined 
shall be authorized to do business in this State. (1941, c. 338, s. 1; 1943, c. 537, 


eee Wel io eee Les *Ss 1 ka) 

Cross Reference. — As to authority of 
State Board of Health to the sanitation of 
private hospitals, etc., see § 130-170. 

Editor’s Note.—For comment on 
chapter, see 19 N. C. Law Rev. 487. 

The 1943 amendment, which made this 
section applicable to medical service cor- 
porations, changed the first, fourth and 
fifth paragraphs and inserted the second 
and third paragraphs. 

The 1953 amendment struck out the 


this 


ration into a corporation organized for pe- 
cuniary profit and required every such cor- 
poration to be maintained and operated as 
a co-operative corporation. 

Applicable Provisions of Chapter 58. — 
For provisions of chapter 58 of the Gen- 
eral Statutes made applicable to hospital 
and medical service corporations, see notes 
to §§ 58-41, 58-44.6, 58-54.4, 58-250.1, 58- 
252, 58-257 and 58-257.1. 

Cited in Cato v. Hospital Care Ass’n, 


former fifth paragraph, which prohibited 


220 N. Gy 479, 17. S. E. (2d) 671,941): 
the conversion of a hospital service corpo- 


§ 57-1.1. Contract for joint assumption or underwriting of risks.— 
Any corporation organized or regulated by the provisions of this chapter is au- 
thorized to enter into such contracts with any other firm or corporation for joint 
assumption or underwriting of any part or all of any risks undertaken upon such 
terms and conditions as are approved by the Commissioner of Insurance. (1955, 
c. 894, s. 1.) 


§ 57-1.2. Premium or dues paid by employer, employee, principal 
or agent or jointly and severally.—Any premium or dues charged by a cor- 
poration regulated under the provisions of this chapter may be paid by the em- 
ployer, employee, principal, or agent, or jointly and severally. The term “em- 
ployer” as used herein includes counties, municipal corporations, and all depart- 
ments or subdivisions of the State, county, municipal corporation, and official 
boards including city and county boards of alcoholic control, together with all 


others occupying the status of employer and employee, principal and agent. (1955, 
c. 894, s. 2.) 


§ 57-2. Incorporation.—Any number of persons not less than seven, de- 
siring to form a nonprofit hospital service corporation, shall incorporate under 
the provisions of the general laws of the State of North Carolina governing cor- 
porations, but subject to the following provisions : 


(1) The certificate of incorporation of each such corporation shall have en- 
dorsed thereon or attached thereto, the consent of the Commissioner 
of Insurance, if he shall find the same to be in accordance with the 
provisions of this chapter. 

(2) A statement of the services to be rendered by the corporation and the 
rates currently to be charged therefor which said statement shall be 
accompanied by two copies of each contract for services which the 
corporation proposes to make with its subscribers, and two copies of 
the type of contract which said corporation proposes to make with 
participating hospitals, shall have been furnished the Commissioner 
of Insurance; provided, however, that if the articles of incorporation 
of any such corporation within the meaning of this chapter shall 
have been filed with the Secretary of State prior to the effective date 
of this chapter, the approval thereof by the Commissioner of Insur- 
ance shall be evidenced by a separate instrument in writing filed 
with the Secretary of State. (1941, c. 338, s. 2.) 
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§ 57-3. Hospital and physician contracts.—Any corporation organized 
under the provisions of this chapter may enter into contracts for the rendering 
of hospital service to any of its subscribers by hospitals approved by the Ameri- 
can Medical Association and/or the North Carolina Hospital Association, and 
may enter into contracts for the furnishing of, or the payment in whole or in 
part for, medical services rendered to any of its subscribers by duly licensed phy- 
sicians. All obligations arising under contracts issued by such corporations to 
its subscribers shall be satisfied by payments made directly to the hospital or hos- 
pitals and/or physicians rendering such service, or direct to the subscriber or 
his, her, or their legal representatives upon the receipt by the corporation from 
the subscriber of a statement marked paid by the hospital(s) and/or physician(s) 
or both rendering such service, and all such payments heretofore made are here- 
by ratified. Nothing herein shall be construed to discriminate against hospitals 
conducted by other schools of medical practice. 

On and after January 1, 1956, all certificates, plans or contracts issued to sub- 
scribers or other persons by hospital and medical service corporations operating 
under chapter 57 of Volume 2B of the General Statutes shall contain a provision 
as follows: “After two years from the date of issue of this certificate, contract or 
plan no misstatements, except fraudulent misstatements made by the applicant in 
the application for such certificate, contract or plan, shall be used to void said cer- 
tificate, contract or plan, or to deny a claim for loss incurred or disability (as 
therein defined) commencing after the expiration of such two-year period. No 
claim for loss incurred or disability (as defined in the certificate, contract or plan) 
commencing after two years from the date of issue of this certificate, contract or 
plan shall be reduced or denied on the ground that a disease or physical condition 
not excluded from coverage by name or specifically described, effective on the 
date of loss, had existed prior to the effective date of coverage of this certificate, 
Conpiacr.or plan. (1941338 )'s3 1943 Mer saAisi2 1947867820; $71 1955, 
GeooU sn 75) 

Editor’s Note—The 1943 amendment the 1947 amendment rewrote the latter part 
added the provisions of the first paragraph of the second sentence. And the 1955 
relating to contracts with physicians. And amendment added the second paragraph. 


§ 57-3.1. Dentists’ services.—Any corporation organized under the pro- 
visions of this chapter may, in addition to its authority to contract under G. S. 
57-3, enter into contracts to pay duly licensed dentists for treatment of fractures 
and dislocations of the jaw, and cutting procedures in the oral cavity other than 
extractions, repairs and care of the teeth and gums. (1957, c. 987.) 


§ 57-4. Supervision of Commissioner of Insurance; form of contract 
with subscribers; schedule of rates.—No hospital service corporation shall 
enter into any contract with subscribers unless and until it shall have filed with 
the Commissioner of Insurance a specimen copy of the contract or certificate and 
of all applications, riders, and endorsements for use in connection with the issu- 
ance or renewal thereof to be formally approved by him as conforming to the 
section of this chapter entitled ‘Subscribers’ Contracts,” and conforms to all rules 
and regulations promulgated by the Commissioner of Insurance under the pro- 
visions of this chapter. The Commissioner of Insurance shall, within a reason- 
able time after the filing of any such form, notify the corporation filing the same 
either of his approval or of his disapproval of such form. 

No corporation subject to the provisions of this chapter shall enter into any 
contract with a subscriber after the enactment hereof unless and until it shall 
have filed with the Commissioner of Insurance a full schedule of rates to be paid 
by the subscribers to such contracts and shall have obtained the Commissioner’s 
approval thereof. The Commissioner may refuse approval if he finds that such 
rates are excessive, inadequate or discriminatory or if he finds the form of sub- 
scribers’ contracts is unfair or discriminatory. At all times such rates and form 
of subscribers’ contracts shall be subject to modification and approval of the Com- 
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missioner of Insurance under rules and regulations adopted by the Commissioner, 
in conformity to this chapter. (1941, c. 338, s. 4.) 


§ 57-4.1. Public hearings on revision of existing schedule or estab- 
lishment of new schedule; publication of notice.—Whenever any hospital 
service corporation licensed under this chapter makes a rate filing or any pro- 
posal to revise an existing rate schedule or contract form, the effect of which is 
to increase or decrease the charge for its contracts, or to set up a new rate sched- 
ule, and such rate schedule is subject to the approval of the Commissioner, such 
hospital service corporation shall file its proposed rate change or contract form 
and supporting data with the Commissioner, who shall thereatter, before acting 
on any such proposal, order a public hearing thereon, if such hearing is required 
by the rules and regulations adopted by the Commissioner of Insurance; and then 
in accordance therewith fix a time and place for such hearing not earlier than 
twenty days thereafter. The hospital service corporation making such proposal 
shall, not more than ten days prior to the time of such public hearing, cause to 
be published in a daily newspaper or newspapers published in North Carolina, 
and in accordance with the rules and regulations of the Commissioner of Insur- 
ance, a notice, in the form and content approved by the Commissioner, setting 
forth the nature and effect of such proposal and the time and place of the pub- 
lic hearing to be held. (1953, c. 1118.) 


§ 57-5. Application for certificate of authority or license.—No cor- 
poration subject to the provisions of this chapter shall issue contracts for the 
rendering of hospital or medical service to subscribers, until the Commissioner 
of Insurance has, by formal certificate or license, authorized it to do so. Appli- 
cation for such certificate of authority or license shall be made on forms to be 
supplied by the Commissioner of Insurance, containing such information as he 
shall deem necessary. Each application for such certificate of authority or li- 
cense, as a part thereof shall be accompanied by duplicate copies of the following 
documents duly certified by at least two of the executive officers of such corpo- 
ration: 

(1) Certificate of incorporation with all amendments thereto. 

(2) Bylaws with all amendments thereto. 

(3) Each contract executed or proposed to be executed by and between the 
corporation and any participating hospital, and/or physicians under 
the terms of which hospital and/or medical service is to be furnished 
to subscribers to the plan. 

(4) Each form of contract, application, rider, and endorsement, issued or 
proposed to be issued to subscribers to the plan, or in renewal of any 
of contracts with subscribers to the plan, together with a table of 
rates charged or proposed to be charged to subscribers for each form 
of such contract. 

(5) Financial statement of the corporation which shall include the amounts 
of each contribution paid or agreed to be paid to the corporation for 
working capital, the name or names of each contributor and the 
terms of each contribution. (1941, c. 338, s. 5; 1943, c. 537, s. 3.) 

Editor’s Note.—The 1943 amendment in- in subdivision (3) the words “and/or phy- 
serted the words “or medical” near the  sicians”’ and “and/or medical.” 
beginning of the section. It also inserted 


§ 57-6. Issuance of certificate.—Before issuing any such license or cer- 
tificate the Commissioner of Insurance may make such an examination or investi- 
gation as he deems expedient. The Commissioner of Insurance shall issue a cer- 
tificate of authority or license upon the payment of an annual fee of one hun- 
dred dollars ($100.00) and upon being satisfied on the following points: 

(1) The applicant is established as a bona fide nonprofit hospital service cor- 
poration as defined by this chapter. 
(2) The rates charged and benefits to be provided are fair and reasonable. 
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(3) The amounts provided as working capital of the corporation are re- 
payable only out of earned income in excess of amounts paid and 
payable for operating expenses and hospital and medical expenses 
and such reserve as the Department of Insurance deems adequate, as 
provided hereinafter. 

(4) That the amount of money actually available for working capital be 
sufficient to carry all acquisition costs and operating expenses for a 
reasonable period of time from the date of the issuance of the certifi- 
Caters (E4160 335.7 Ge O4 GMC mog7, 6.04; 1947.66. 820, “Ss. 2)) 

Editor’s Note—The 1943 amendment to subdivision (1) the words “as defined by 
inserted the words “and medical” in subdi- this chapter.” 
vision (3). And the 1947 amendment added 


§ 57-7. Subscribers’ contracts; required and prohibited provisions. 
—(a) Every contract made by a corporation subject to the provisions of the chap- 
ter shall be for a period not to exceed twelve months, and no contract shall be 
made providing for the inception of benefits at a date later than one year from the 
date of the contract. Any such contract may provide that it shall be automatically 
renewed for a similar period unless there shall have been one month’s prior writ- 
ten notice of termination by either the subscriber or the corporation. 

(b) Contracts may be issued which entitle one or more persons to benefits 
thereunder, provided that persons entitled to benefits thereunder, other than the 
certificate holder, are either spouse, lawful or legally adopted child of the certifi- 
cate holder or his spouse, or other members of the immediate family of the certifi- 
cate holder who reside in the same household with certificate holder and are 
legally, equitably, or morally dependent upon and rely upon certificate holder to 
a material degree for the reasonable necessities of life, such as food, clothing, 
lodging, maintenance, support, and/or education. 

(c) Every contract entered into by any such corporation with any subscriber 
thereto shall be in writing and a certificate stating the terms and conditions there- 
of shall be furnished to the subscriber to be kept by him. No such certificate form, 
other than to group subscribers of groups of ten or more certificate holders or 
those issued pursuant to a master group contract covering ten or more certificate 
holders shall be made, issued or delivered in this State unless it contains the fol- 
lowing provisions, provided, however, groups between five and ten certificate 
holders complying with and maintaining eligibility status under regulations ap- 
proved by the Commissioner of Insurance for group enrollment may be cancelled 
if such participation falls below the minimum participation of five certificate 
holders; or if the group takes other group hospital, medical or surgical coverage: 

(1) A statement of the amount payable to the corporation by the subscriber 
and the times at which and manner in which such amount is to be 
paid; this provision may be inserted in the application rather than 
in the certificate. Application need not be attached to certificate. 

(2) A statement of the nature of the benefits to be furnished and the period 
during which they will be furnished. 

(3) A statement of the terms and conditions, if any, upon which the con- 
tract may be canceled or otherwise terminated at the option of either 
party. Said statement shall be in the following language: 

a. “Renewability”: Any contract subject to the provisions hereof 
is renewable at the option of the subscriber unless sufficient 
notice in writing of nonrenewal is mailed to the subscriber by 
the corporation addressed to the last address recorded with 
the corporation. 

b. “Sufficient notice” shall be as follows: 

1. During the first year of any such contract, or during the 
first year following any lapse and reinstatement, or re- 
enrollment, a period of thirty (30) days. 

2. During the second and subsequent years of continuous. 
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coverage, a number of full calendar months most nearly 
equivalent to one-fourth the number of months of con- 
tinuous coverage from the first anniversary of the date 
of issue or reinstatement or re-enrollment, whichever 
date is more recent, to the date of mailing of such notice. 
3. No period of required notice shall exceed two years, and 
no renewal hereunder shall renew any such contract for 
any period beyond the required period of notice except 
by written agreement of the subscriber and corporation. 
Any such contract may be modified, terminated or cancelled by 
the corporation at any time at its option, upon: 
a. Nonpayment of fees or dues as required, or 
b. Failure or refusal to comply with rate or benefit changes ap- 
proved by the State Insurance Department after public hear- 
ine as outlined in G. 5. /9/4.e 
c. Failure or refusal after thirty (30) days’ written notice to sub- 
scriber to transfer into hospital and medical service plan serv- 
ing the area to which he has changed residence and is eligible 
for or to which corporation is required to transfer by inter- 
plan agreement of transfer. 
d. ‘The provisions of these amendments to subsection (c) and (c) 
(3) shall apply only to such contracts as are first issued on 
and after January 1, 1956. 

(4) A statement that the contract includes the endorsements thereon and 
attached papers, if any, and together with the applications contains 
the entire contract. 

(5) A statement that if the subscriber defaults in making any payment, un- 
der the contract, the subsequent acceptance of a payment by the cor- 
poration at its home office shall reinstate the contract, but with re- 
spect to sickness and injury, only to cover such sickness as may be 
first manifested more than ten days after the date of such acceptance. 

(d) In every such contract made, issued or delivered in this State: 

(1) All printed portions shall be plainly printed; 

(2) The exceptions from the contract shall appear with the same prominence 
as the benefits to which they apply; and 

(3) If the contract contains any provision purporting to make any portion 
of the articles, constitution or bylaws of the corporation a part of the 
contract, such portion shall be set forth in full. 

(e) A hospital service corporation may issue a master group contract with 
the approval of the Commissioner of Insurance provided such contract and the 
individual certificates issued to members of the group, shall comply in substance 
to the other provisions of this chapter. Any such contract may provide for the 
adjustment of the rate of the premium or benefits conferred as provided in said 
contract, and in accordance with an adjustment schedule filed with and approved 
by the Commissioner of Insurance. If such master group contract is issued, 
altered or modified, the subscribers’ contracts issued in pursuance thereof are 
altered or modified accordingly, all laws and clauses in subscribers’ contracts to 
the contrary notwithstanding. Nothing in this chapter shall be construed to pro- 
hibit or prevent the same. Forms of such contract shall at all times be furnished 
upon request of subscribers thereto. 

(f) Any hospitalization contract renewed in the name of the subscriber during 
the grace period shall be construed to be a continuation of the contract first is- 


sued, (1041)-c.'338, s..7; 1947, -c: 820, ss..3,.4; 1955, ¢..679;)ssi 1-3. BIOS Zeer 


1085, s. 1.) 

Editor’s Note.—The 1947 amendment re- The 1955 amendment inserted in the in- 
wrote subsection (b) and the second sen-  troductory paragraph of subsection (c) the 
tence of subsection (e). words “other than to group subscribers or 
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The 1957 amendment rewrote the second 
sentence of the preliminary paragraph of 
subsection (c). 


those issued pursuant to a master group 
contract.” The amendment also added all 
of subsection (c) (3) appearing after the 
first sentence and extending to subdivision 
(4). It also added subsection (f) at the 
end of the section. 


§ 57-8. Investments and reserves.—No hospital service corporation shall 
invest in any securities other than securities permitted by the laws of this State 
for the investment of assets of life insurance companies, banks, trust companies, 
executors, administrators and guardians. 

Every such corporation after the first full year of doing business after the pas- 
sage of this chapter shall accumulate and maintain, in addition to proper reserves 
for current administrative liabilities and whatever reserves are deemed adequate 
and proper by the Commissioner of Insurance for unpaid hospital and/or medical 
bills, and unearned membership dues, a special contingent surplus or reserve at 
the following rates annually of its gross annual collections from membership 
dues, exclusive of receipts from cost plus plans, until said reserve shall equal 
three times its average monthly expenditures for hospital and/or medical claims 
and administrative and selling expenses: 


BHR 520000000) ites ela EPEAT, 0 a ARN SPE onl nye 4% 
2 VE Net $200, 000008 Re MONG Nak tng ANY Ate situa a, 2% 
Pei Bove? $4.00,000:00, CRS NN, Sm rahi ds 1% 


Any such corporation may accumulate and maintain a contingent reserve in ex- 
cess of the reserve hereinabove provided for, not to exceed an amount equal to 
six times the average monthly expenditures for hospital and/or medical claims 
and administrative and selling expenses. 

In the event the Commissioner of Insurance finds that special conditions exist 
warranting an increase or decrease in the reserves or schedule of reserves, herein- 
above provided for, it may be modified by the Commissioner of Insurance ac- 
cordingly, provided however, when special conditions exist warranting an increase 
in said schedule of reserves, said schedule shall not be increased by the Commis- 
sioner of Insurance until a reasonable length of time shall have elapsed after no- 


tice of such increase. (1941, c. 338, s. 8; 1943, c. 537, s. 5; 1947, c. 820, s. 5.) 


Cross References. — As to investments 
by banks, see §§ 53-44, 53-45 and 53-60. As 
to investments by executors, administra- 
tors and guardians, see §§ 36-1 to 36-5.1. 


inserted the words “and/or medical” in 
the second and third paragraphs, and the 
1947 amendment substituted “six” for 
“three” in the third paragraph. 


Editor’s Note. — The 1943 amendment 


§ 57-9. Reports filed with Commissioner of Insurance.—Every such 
corporation shall annually on or before the first day of March of each year, file 
in the office of the Commissioner of Insurance a sworn statement verified by 
at least two of the principal officers of the said corporation showing its condi- 
tion on the thirty-first day of December, then next preceding; which shall be in 
such form and shall contain such matter as the Commissioner of Insurance shall 
prescribe. In case any such corporation shall fail to file any such annual state- 
ment as herein required, the said Commissioner of Insurance shall be authorized 
and empowered to suspend the certificate of authority issued to such corporation 
until such statement shall be properly filed. (1941, c. 338, s. 9.) 


§ 57-10. Visitations and examinations.—The Commissioner of Insur- 
ance or any deputy or examiner or other person whom he may appoint, shall 
have the power of visitations and examination into the affairs of any such cor- 
poration and free access to all the books, papers and documents that relate to the 
business of the corporation, and may summon and qualify witnesses under oath 
to examine its officers, agents, or employees or other persons in relation to the 
affairs, transactions and conditions of the corporation, the actual expense of which 
shall be paid by the association so examined. (1941, c. 338, s. 10.) 
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§ 57-11. Expenses.—All acquisition expenses in connection with the solici- 
tation of subscribers to such hospital and/or medical service plan and administra- 
tion costs including salaries paid to officers of the corporations, if any, shall at all 
times be subject to inspection by the Commissioner of Insurance. (1941, c. 338, 
Sel Oto COs ES.) 

Editor’s Note.—The 1943 amendment in- 
serted the words “and/or medical.” 


§ 57-12. Licensing of agents.—Every agent of any hospital service cor- 
poration authorized to do business in this State under the provisions of this chap- 
ter shall be required to obtain annually from the Commissioner of Insurance a 
license under the seal of his office showing that the company for which he is agent 
is licensed to do business in this State and that he is an agent of such company 
and duly authorized to do business for it. And every such agent, on demand, 
shall exhibit his license to any officer or to any person from whom he shall solicit 
hospital service. For said license, each agent shall annually pay the sum of one 
($1.00) dollar. Before a license is issued to an agent, hereunder, the agent and 
the company for which he desires to act, shall apply for the license on forms to 
be prescribed by the Commissioner of Insurance, and before he issues a license 
to such agent, the Commissioner of Insurance shall satisfy himself by exami- 
nation, or otherwise, that the person applying for a license as an agent is a per- 
son of good moral character, that he intends to hold himself out in good faith 
as a hospital and/or medical service agent and has sufficient knowledge of the 
business proposed to be done; that he has not willfully violated any of the in- 
surance laws of the State, and that he is a proper person for such position, and 
that such license, if issued, shall serve the public’s interest. For said examina- 
tion applicant shall pay the sum of ten ($10.00) dollars: Provided, that where 
an applicant has already paid the ten ($10.00) dollar examination fee prescribed 
in § 105-228.7, such applicant shall not be required to pay an additional exami- 
nation fee. All agents operating as such for a corporation subject to the provisions 
of this chapter on the date of its ratification are deemed qualified to act as such 
without the examination herein provided for. Licenses issued hereunder shall 
be subject to revocation by the Commissioner of Insurance for cause and if any 
person shall assume to act as an agent or broker without obtaining the license 
herein provided for, or makes any false statements or representations concern- 
ing the said hospital and/or medical service, knowingly or willfully, he shall be 
guilty of a misdemeanor and upon conviction shall be punished by a fine of not 
less than one hundred ($100.00) dollars nor more than five hundred ($500.00) 
dollars for each offense. (1941, c. 338, s. 12; 1943, c. 537, s. 7; 1947, c. 1023, 
Sale) 

Editor’s Note.—The 1943 amendment in- sentence the words “and/or medical.” The 
serted in the fourth sentence the words 1947 amendment substituted in the proviso 
“or otherwise,” and also the words “and/ to the fifth sentence “§ 105-228.7” for 
or medical.” It added the proviso to the “sub-section three of section 105-121.” 
fifth sentence, and inserted in the last 


§ 57-12.1. Medical and hospital service associations and agent to 
transact business through licensed agents only.—No medical or hospital 
service association ; nor any agent of any association shall on behalf of such associ- 
ation or agent, knowingly permit any person not licensed as an agent as provided 
by law, to solicit, negotiate for, collect or transmit a premium for a new contract 
of medical or hospital service certificate or to act in any way in the negotiation 
for any contract or policy; provided, no license shall be required of the following: 

(1) Persons designated by the association or subscriber to collect or deduct 
or transmit premiums or other charges for medical care or hospital 
contracts, or to perform such acts as may be required for providing 
coverage for additional persons who are eligible under a master con- 
tract. 
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(2) An agency office employee acting in the confines of the agent’s office, 
under the direction and supervision of the duly licensed agent and 
within the scope of such agent’s license, in the acceptance of request 
for insurance and payment of premiums and the performance of 
clerical, stenographic, and similar office duties. (1955, c. 1268.) 


§ 57-13. Revocation of certificate of authority; dissolution.—When- 
ever the Commissioner of Insurance shall find as a fact that any corporation sub- 
ject to the provisions of this chapter, is being operated for profit or fraudulently 
conducted, or is not complying with the provisions of this chapter, he shall be 
authorized to revoke the certificate of authority or license theretofore granted 
and may at any time thereafter institute or cause to be instituted the necessary 
proceedings under the laws of this State looking to the dissolution of such cor- 
poration, and any dissolution, liquidation, merger, or reorganization of a corpo- 
ration or corporations subject to the provisions of this chapter shall be under 
the supervision of the Commissioner of Insurance who shall have all powers 
with respect thereto granted to him under the insurance laws of this State. If, 
at any time, a corporation organized under the provisions of this chapter is fi- 
nancially unable to comply with the provisions of this chapter or to comply with 
any of the provisions of any of the hospital contracts or subscribers’ contracts 
issued by said corporation in pursuance of this chapter, the Commissioner of 
Insurance shall have the right without court action, to transfer all its assets, lia- 
bilities, and obligations, to any other corporation, whether organized under the 
provisions of this chapter, or not, under such contract of reinsurance with such 
transferee corporation, that he deems to the best interests of the corporation, its 
members and creditors whose assets, obligations and liabilities, are transferred. 
This action on the part of the Commissioner of Insurance is without prejudice 
to the rights of the corporations whose assets, liabilities and obligations are so 
transferred, to institute other and proper legal remedies, and to question the ac- 
tion so taken by the Commissioner of Insurance as herein provided, provided, 
however, that the action taken by the Commissioner of Insurance herein shall not 
be affected pending a final determination by the court with reference thereto. 
(G14 rer 338j785-43 319437 68537;-8. 8.) 

Editor’s Note.—The word “affected” proper correction was made by the 1943 
near the end of this section erroneously amendment. 
appeared as “effected” in the 1941 act. The 


§ 57-14. Taxation.—Every corporation subject to the provisions of this 
chapter is hereby declared to be a charitable and benevolent corporation and all 
of its funds and property shall be exempt from every State, county, district, mu- 
nicipal and school tax or assessment, and all other taxes and license fees, from 
the payment of which charitable and/or benevolent institutions are now or shall 
be hereafter exempt. For the purpose of raising revenues sufficient to defray 
the expenses of the administration of this chapter, and in lieu of all other taxes, 
an annual franchise or privilege tax is hereby levied upon every corporation sub- 
ject to the provisions of this chapter at the rate of one-third of one per cent of 
the gross annual collections from membership dues exclusive of receipts from 
cost plus plans. The General Assembly of North Carolina does hereby appro- 
priate the sum of four thousand dollars ($4,000.00) annually from its general 
funds to be paid over to the Department of Insurance of this State for its use 
in the discharge of the duties by this chapter imposed upon the Commissioner of 
Insurance of this State. (1941, c. 338, s. 14.) 

Editor’s Note——For comment on. this 
provision, see 19 N. C. Law Rev. 518. 


§ 57-15. Amendments to certificate of incorporation.—Any corpora- 
tion subject to the provisions of this chapter may hereafter amend its charter in 
the following manner only: 
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(1) a. A meeting of the board of directors, trustees or other governing au- 
thority shall be called in accordance with the bylaws specity- 
ing the amendment to be voted upon at such meeting. 

b. If at such meeting two-thirds of the directors, trustees or other 
governing authority present vote in favor of the proposed 
amendment, then the president and secretary shall under oath 
make a certificate to this effect, which certificate shall set forth 
the call for such meeting, a statement showing service of such 
call upon all directors, and a certified copy of so much of the 
minutes of the meeting as relate to the adoption of the proposed 
amendment ; 

c. Said officers shall cause said certificate to be published once a 
week for two consecutive weeks in a newspaper in Raleigh and 
in the county where the corporation’s principal office is lo- 
cated, or posted at the courthouse door if no newspaper be 
published within the county. Said printed or posted notices 
shall be in such form and of such size as the Commissioner 
may approve, and in addition to setting forth in full the cer- 
tificate required in paragraph b shall state that application 
for amending the corporation’s charter in the manner specified 
has been proposed by the board of directors, trustees, or other 
governing authority, and shall also state the time set for the 
meeting of certificate holders thereby called to be held at the 
principal office of the corporation to take action on the pro- 
posed amendment. A true copy of such notice shall be filed 
with the Commissioner. Such publication and filing of notice 
shall be completed at least thirty days prior to the date set 
therein for the meeting of the certificate holders and due proof 
thereof shall be filed with the Commissioner at least fifteen 
days prior to the date of such meeting. If the meeting at which 
the proposed amendment is to be considered is a special meet- 
ing, rather than a regular annual meeting of certificate hold- 
ers, such special meeting can be called only after the Com- 
missioner has given his approval in writing, and the published 
notice shall show the fact of such approval. At said meeting 
those present in person or represented by proxy shall con- 
stitute a quorum. 

d. If at such certificate holders’ meeting two-thirds of those present 
in person or by proxy shall vote in favor of any proposed 
amendment, the president and secretary shall make a certifi- 
cate under oath setting forth such fact together with the full 
text of the amendment thus approved. Said certificate shall, 
within thirty days after such meeting, be submitted to the 
Commissioner for his approval as conforming to the require- 
ment of law, and it shall be the duty of the Commissioner to 
act upon all proposed amendments within ten days after filing 
of such certificates with him. Should the Commissioner ap- 
prove the proposed amendment or amendments, he shall certify 
this fact, together with the full text of such amendments as 
are approved by him, to the Secretary of State who shall there- 
upon issue the charter amendment in the usual form. Should 
the Commissioner disapprove of any amendment, then the 
same shall not be allowed. 

(2) All charters and charter amendments heretofore issued upon application 
of the board of directors, trustees or other governing authority of any 
corporations subject to the provisions of this chapter are hereby vali- 


dated. 
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(3) The charter of any corporation subject to the provisions of this chapter 
may be amended to convert that corporation, so amending its charter, 
into either a mutual nonstock or stock accident and health insurance 
company or life insurance company subject to the provisions of chap- 
ter 58 of the General Statutes of North Carolina provided the rights 
of the subscribers or certificate holders in the reserves and capital 
of such corporation are adequately protected under rules and regula- 
tions adopted by the Commissioner of Insurance. (1941, c. 338, s. 15; 
L947 ce 820 155163 LOSSHOm IZ 4s 28) 

Editor’s Note. — The 1947 amendment The 1953 amendment added subdivision 
rewrote this section. (3) at the end of this section. 


§ 57-16. Cost plus plans.—Any corporation organized under the provi- 
sions of this chapter shall be authorized as agent of any other corporation, firm, 
group, partnership, or association, or any subsidiary or subsidiaries thereof, mu- 
nicipal corporation, State, federal government, or any agency thereof, to admin- 
ister on behalf of such corporation, firm, group, partnership, or association, or 
any subsidiary or subsidiaries thereof, municipal corporation, State, federal gov- 
ernment, or any agency thereof, any group hospitalization or medical service plan, 
promulgated by such corporation, firm, group, partnership, or association, or any 
subsidiary or subsidiaries thereof, municipal corporation, State, federal govern- 
ment, or any agency thereof, on a cost plus administrative expense basis, pro- 
vided said other corporation, firm, group, partnership, or association, or any sub- 
sidiary or subsidiaries thereof, municipal corporation, State, federal government, 
or any agency thereof shall have had an active existence for at least one (1) 
year preceding the establishment of such plan, and was formed for purposes other 
than procuring such group hospitalization and/or medical service coverage on a 
cost plus administrative expense basis, and provided only that administrative costs 
of such a cost plus plan administered by a corporation organized under the pro- 
visions of this chapter, acting as an agent as herein provided, shall not exceed 
the remuneration received therefor, and provided further that the corporation 
organized under this chapter administering such a plan shall have no liability to 
the subscribers or to the hospitals for the success or failure, liquidation or dis- 
solution of such group hospitalization or medical service plan and provided 
further, that nothing herein contained shall be construed to require of said cor- 
poration, firm, group, partnership, or association, or any subsidiary or subsidiaries 
thereof, municipal corporation, State, federal government, or any agency thereof, 
conformity to the provisions of this chapter if such group hospitalization is admin- 
istered by a corporation organized under this chapter, on a cost plus expense basis. 
The administration of any cost plus plans as herein provided, shall not be sub- 
ject to regulation or supervision by the Commissioner of Insurance. (1941, c. 
838856 16°°1943 0.1537, '8. 9; 1947} cr 820)'s: 7.) 

Editor’s Note—The 1943 amendment in- and the 1947 amendment rewrote portions 
serted the words “or medical service plan,’ of the section. 


§ 57-17. Pre-existing hospital service corporations.—No corpora- 
tions organized under the laws of this State prior to the ratification of this chap- 
ter, for the purposes herein provided, shall be required to reincorporate as pro- 
vided for herein, and the provisions of this chapter shall apply to said corpora- 
tions only with regard to operations by said corporations with respect to sub- 
scribers’ contracts, participating hospital contracts, reserves, investments, reports, 
visitations, expenses, taxation, amendments to charters, supervision of Commis- 
sioner of Insurance, application for certificate, issuance of certificates, licensing 
of agents after the date of the passage of this chapter, provided, however, as 
soon as practical hereafter and in accordance with rules and regulations adopted 
by the Commissioner of Insurance said corporations shall conform to this chap- 
ter as near as practical with respect to subscribers’ contracts, endorsements, rid- 
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ers, and applications entered into prior to the ratification of this chapter. (1941, 
CHO5G; 6-4 /a) 


§ 57-18. Construction of chapter as to single employer plans; as- 
sociations exempt.—Nothing in this chapter shall be construed to affect or ap- 
ply to hospital or medical service plans which limit their membership to employees 
and the immediate members of the families of the employees of a single employer 
or his or its subsidiary or subsidiaries and which plans are operated by such em- 
ployer of such limited group of the employees; nor shall this chapter be construed 
to affect or apply to any nonstock, nonprofit medical service association which 
was, on January first, one thousand nine hundred and forty-three, organized solely 
for the purpose of, and actually engaged in, the administration of any medical 
service plan in this State upon contracts and participating agreements with phy- 
sicians, surgeons, or medical societies, whereby such physicians or surgeons un- 
derwrite such plan by contributing their services to members of such association 
upon agreement with such association as to the schedule of fees to apply and the 
rate and method of payment by the association from the common fund paid in 
periodically by the members for medical, surgical and obstetrical care; and such 
hospital service plans, and such medical service associations as are herein specifi- 
cally described, are hereby exempt from the previsions of this chapter. The Com- 
missioner of Insurance may require from any such hospital service plan or medi- 
cal service association such information as will enable him to determine whether 
such hospital service plan or medical service association is exempt from the pro- 
visions of this chapter. (1941, c. 338, s. 18; 1943; c. 537,'s. 10; 1947) c.1140)) 

Editor’s Note.—The 1943 amendment ex- the words “or his or its subsidiary or sub- 
tended the exemption to the specified medi- _ sidiaries” after the word “employer” near 
cal service plans and medical service asso- the beginning of the section. 
ciations. And the 1947 amendment inserted 


§ 57-19. Merger or consolidation, proceedings for.—Any two (2) or 
more hospital and/or medical service corporations organized under and/or sub- 
ject to the provisions of this chapter as determined by the Commissioner of In- 
surance may, as shall be specified in the agreement hereinafter required, be- 
merged into one of such constituent corporations, herein designated as the sur- 
viving corporation, or may be consolidated into a new corporation to be formed 
by the means of such consolidation of the constituent corporations, which new 
corporation is herein designated as the resulting or consolidated corporation, and 
the directors and/or trustees, or a majority of them, of such corporations as de- 
sire to consolidate or merge, may enter into an agreement signed by them and 
under the corporate seals of the respective corporations, prescribing the terms 
and conditions of consolidation or merger, the mode of carrying the same into 
effect and stating such other facts as can be stated in the case of a consolidation 
or merger, stated in such altered form as the circumstances of the case require, 
and with such other details as to conversion of certificates of the subscribers as 
are deemed necessary and/or proper. 

Said agreement shall be submitted to the certificate holders of each constituent 
corporation, at a separate meeting thereof, called for the purpose of taking the 
same into consideration; of the time, place and object of which meeting due no- 
tice shall be given by publication once a week for two consecutive weeks in some 
newspaper published in Raleigh, North Carolina, and in the counties in which the 
principal offices of the constituent corporations are located, and if no such paper 
is published in the county of the principal office of such constituent corporations, 
then said notice shall be posted at the courthouse door of said county or coun- 
ties for a period of two weeks. 

Said printed or posted notices shall be in such form and of such size as the 
Commissioner of Insurance may approve. A true copy of said notices shall be- 
filed with the Commissioner of Insurance. 
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Such publication and filing of notices shall be completed at least fifteen (15) 
days prior to the date set therein for the meeting, and due proof thereof shall be 
filed with the Commissioner of Insurance at least ten days prior to the date of 
such meeting. 

At this meeting those present in person or represented by proxy shall consti- 
tute a quorum and said agreement shall be considered and voted upon by ballot 
in person or by proxy or both taken for the adoption or rejection of the same; 
and if the votes of two thirds of those at said meeting voting in person or by 
proxy shall be for the adoption of the said agreement, then that fact shall be cer- 
tified on said agreement by the president and secretary of each such corporation, 
under the seal thereof. 

The agreement so adopted and certified shall be signed by the president or vice- 
president and secretary or assistant secretary of each of such corporations under 
the corporate seals thereof and acknowledged by the president or vice-president 
of each such corporation before any officer authorized by the laws of this State 
to take acknowledgment of deeds to be the respective act, deed, and agreement 
of each of said corporations. 

The said agreement shall be submitted to and approved by the Commissioner 
of Insurance, in advance of the merger or consolidation and his approval thereof 
shall be indicated by his signature being affixed thereto under the seal of his of- 
fice. 

The Commissioner shall not approve any such plans, unless, after a hearing, 
he finds that it is fair, equitable to certificate holders and members, consistent with 
law, and will not conflict with the public interest. 

The agreement so certified and acknowledged with the approval of the Com- 
missioner of Insurance noted thereon, shall be filed in the office of the Secretary 
of State, and shall thenceforth be taken and deemed to be the agreement and 
act of consolidation or merger of said corporations; and a copy of said agree- 
ment and act of consolidation or merger duly certified by the Secretary of State 
under the seal of his office shall also be recorded, in the office of the clerk of the 
superior court of the county of this State in which the principal office of the sur- 
viving or consolidated corporation is, or is to be established, and in the office of 
the clerks of the superior courts of the counties of this State in which the respec- 
tive corporations so merging or consolidating shall have their original certifi- 
cates of incorporation recorded, and also in the office of the register of deeds in 
each county in which either or any of the corporations entering into merger or 
consolidation owns any real estate; and such record, or a certified copy thereof, 
shall be evidence of the agreement and act of consolidation or merger of said 
corporations, and of the observance and performance of all acts and conditions 
necessary to have been observed and performed precedent to such consolidation 
or merger. When an agreement shall have been signed, authorized, adopted, ac- 
knowledged, approved, and filed and recorded as hereinabove set forth in this sec- 
tion, for all purposes of the laws of this State, the separate existence of all constitu- 
ent corporations, parties to said agreement, or of all such constituent corporations 
except the one into which the other or others of such constituent corporations 
have been merged, as the case may be, shall cease and the constituent corpora- 
tions shall become a new corporation, or be merged into one of such corpora- 
tions, as the case may be, in accordance with the provisions of said agreement, 
possessing all the rights, privileges, powers and franchises as well of a public as 
of a private nature, of each of said constituent corporations, and all and singular, 
the rights, privileges, powers and franchises of each of said corporations, and all 
property, real, personal and mixed, and all debts due to any of said constituent 
corporations on whatever account, shall be vested in the corporation resulting 
from or surviving such consolidation or merger, and all property, rights, priv- 
ileges, powers, and franchises and all and every other interest shall be thereafter 
as effectually the property of the resulting or surviving corporation as they were 
of the several and respective constituent corporations, and the title to any real 
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estate, whether vested by deed or otherwise, under the laws of this state, vested 
in any such constituent corporations shall not revert or be in any way impaired 
by reason of such consolidation or merger; provided, however, that all rights of 
creditors and all liens upon the property of either of or any of said constituent 
corporations shall be preserved, unimpaired, limited in lien to the property af- 
fected by such lien at the time of the merger or consolidation, and all debts, lia- 
bilities, and duties of the respective constituent corporations shall thenceforth 
attach to said resulting or surviving corporation, and may be enforced against 
it to the same extent as if said debts, liabilities, and duties had been incurred or 
contracted by it; and further provided that notice of any said liens, debts, lia- 
bilities, and duties is given in writing to the resulting or surviving corporation 
within six months after the date of the filing of the agreement of merger in the 
office of the Secretary of State. All such liens, debts, liabilities, and duties of 
which notice is not given as provided herein are forever barred. The certificate 
of incorporation of the surviving corporation shall be deemed to be amended to 
the extent, if any, that the changes in its certificates of incorporation are stated 
in the agreement of merger. All certificates theretofore issued and outstanding 
by each constituent corporation and in good standing upon the date of the filing 
of such agreement with the Secretary of State without reissuance thereof by 
the resulting or surviving corporation shall be the contract and agreement of the 
resulting or surviving corporation with each of the certificate holders thereof and 
subject to all terms and conditions thereof and of the agreement of merger filed 
in the office of the Secretary of State. 

Any action or proceeding pending by or against any of the corporations con- 
solidated or merged may be prosecuted to judgment as if such consolidation or 
merger had not taken place, or the corporations resulting from or surviving such 
consolidation or merger may be substituted in its place. 

The liability of such constituent corporations to the certificate holders thereof, 
and the rights or remedies of the creditors thereof, or persons doing or trans- 
acting business with such corporations, shall not, in any way, be lessened or im- 
paired by the consolidation or merger of two or more of such corporations under 
the provisions of this section, except as provided in this section. 

When two or more corporations are consolidated or merged, the corporation 
resulting from or surviving such consolidation or merger shall have the power 
and authority to continue any contracts which any of the constituent corpora- 
tions might have elected to continue. All contracts entered into between any 
constituent corporations and any other persons shall be and become the contract 
of the resulting corporations according to the terms and conditions of said con- 
tract and the agreement of consolidation or merger. 

For the filing of the agreement as hereinabove provided, the Secretary of State 
is entitled to receive such fees only as he would have received had a new corpo- 
ration been formed. 

Any agreement for merger and/or consolidation as shall conform to the pro- 
visions of this section, shall be binding and valid upon all the subscribers, cer- 
tificate holders and/or members of such constituent corporations, provided only 
that any subscriber, certificate holder and/or member who shall so indicate his 
disapproval thereof to the resulting, consolidated or surviving corporation with- 
in ninety days after the filing of said agreement with the Secretary of State shall 
be entitled to receive all unearned portions of premiums paid on his certificate 
from and after the date of the receipt of the application therefor by the result- 
ing, surviving, or consolidated corporation; each subscriber, certificate holder 
and/or member who shall not so indicate his or her disapproval of said agree- 
ment and said merger within said period of ninety days is deemed and presumed 
to have approved said agreement and said merger and/or consolidation and shall 
have waived his or her right to question the legality of said merger and/or con- 
solidation. 

No director, officer, subscriber, certificate holder and/or member as such of 
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any such corporation, except as is expressly provided by the plan of merger or 
consolidation, shall receive any fee, commission, other compensation or valuable 
consideration whatever, for in any manner aiding, promoting or assisting in the 
merger or consolidation. (1947,"'c. 820; "s7°8-) 


§ 57-19.1. Merger.—Nothing in this chapter shall be construed to prohibit 
or prevent a corporation organized under, or subject to, the provisions of this 
chapter from merging or consolidating with a mutual nonstock or stock accident 
and health insurance company or life insurance company operating under the 
provisions of chapter 58 of the General Statutes of North Carolina provided the 
rights of the subscribers or certificate holders in the reserves and capital of such 
merging or consolidating corporation are adequately protected under rules and 
regulations adopted by the Commissioner of Insurance. The provisions of this 
chapter shall be followed with reference to the adoption of such contract of 
merger or consolidation by the corporation operating under this chapter and such 
contract, upon adoption, shall be approved and filed as herein provided. The laws 
of merger or consolidation applicable to the other corporation with which merger 


or consolidation is proposed shall be followed by such other corporation. (1953, 
el24)"s773. ) 


§ 57-20. Commissioner of Insurance determines corporations ex- 
empt from this chapter.—The Commissioner of Insurance may require from 
any corporation writing any hospital service contracts and any corporation writ- 
ing medical service contracts or both, such information as will enable him to de- 
termine whether such corporation is subject to the provisions of this chapter. 
(1947, c. 820, s. 9.) 


Aye) 


Cu. 58. INSURANCE 


Chapter 58. 


Insurance. 
SUBCHAPTER I. INSURANCE Sec. 
DEPARTMENT. 58-21. Annual statements to be filed with 
A Commissioner, 
Article 1. 58-22. Punishment for making false state- 
Title and Definitions. ment. 
Sec 58-23, 58-24. [Repealed.] 
58-1. Title of the chapter. 58-25. Record of business kept by compa- 
58-2. Definitions. nies and agents; Commissioner 
58-3. Contract of insurance. may inspect. 


58-3.1. Motor vehicle warranties. 


Article 2. 


Commissioner of Insurance. 


58-4. Department established. 

58-5. Commissioner’s election and term 
of office. 

58-6. Salary of Commissioner. 

58-7. Bond of Commissioner. 

58-7.1. Chief deputy commissioner. 

58-7.2. Chief actuary. 

58-7.3. Other deputies, actuaries, exam- 
iners and employees. 

58-8. Seal of Department. 

58-9. Powers and duties of Commis- 
sioner. 

58-9.1. Orders of Commissioner; when 
writing required. 

58-9.2. Examinations, investigations and 


hearings; notice of hearing. 
58-9.3. Court review of orders and deci- 
sions. 
58-10. Commissioner to provide books; 
make inspection; compensation. 


. Office of Commissioner a public of- 
fice; records, etc., subject to in- 
spection. 

. Original documents 
copies as evidence. 

. Admissibility as evidence of agent’s 
authority. 


. Reports of Commissioner to the 
Governor and General Assembly. 
. Authority over all insurance com- 
panies; no exemptions from li- 
cense. 
58-16. Examinations to be made. 
58-16.1. Examination dispensed with un- 
der certain circumstances. 
58-16.2. Results of examination not to be 
made public until company is 
given opportunity to be heard; 
exception. 
58-17. Oath required for compliance with 
law. 
58-18. Investigation of charges. 
58-19, 58-20. [Repealed.] 


and certified 
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58-25.1. Commissioner require 
cial reports. 

58-26. [Repealed.] 

58-27. Books and papers required to be 
exhibited. 

58-27.1. Insurance advisory board; organ- 
ization and powers. 

58-27:2. Public hearings on revision of 
existing schedule or establish- 
ment of new schedule; publica- 
tion of notice. 


Article 3. 
General Regulations for Insurance. 


may spe- 


58-28. State law governs insurance con- 
tracts. 
58-29. No insurance contracts except un- 
der this chapter. 
58-30. Statements in application not war- 
ranties. 
58-30.1. Additional or coinsurance clause. 
58-30.2. Group plans other than life, an- 
nuity or accident and health. 
58-31. Stipulations as to jurisdiction and 
limitation of actions. 
58-31.1. Proof of loss forms required to 
be furnished. 
58-32. Insurance as security for a loan by 
the company. 
58-33. Companies must do business in 
own name; emblems, insignias, 
ELC: 
58-33.1. Must not pay death benefits in 
services. 
58-34. Publication of assets and liabilities; 
penalty for failure. 

58-35. Unearned premium reserves. 
58-35.1. Loss reserves of fire and marine 
insurance companies. 

58-35.2. Loss and loss expense reserves of 


casualty insurance and _ surety 
companies. 
58-36. Corporation or association main- 


taining office in State required to 
qualify and secure license. 

58-37. Revocation of license of foreign 
company; publication of notice. 
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Sec. 
58-38. Revocation of license of domestic 
company; injunction and receiver. 

58-39. Revocation, suspension and refusal 
to renew license. 

58-39.1. Limitation of risk. 

58-39.2. Limitation of liability assumed. 

58-39.3. Reinsurance, when permitted; ef- 
fect on reserves. 

58-39.4. Definitions. 

58-39.5, 58-39.6. [Struck out.] 

58-40. Agents and adjusters must procure 
license. 

58-40.1. Insurance brokers 
license. 


58-40.2. Bond required of brokers. 

58-40.3. Broker’s authority and commis- 
sions. 

58-40.4. Salaried officers 
be licensed. 


58-40.5. Exceptions 
licensing. 

58-41. Agent’s and 
tions. 

58-41.1. Examinations for license. 

§8-41.2. Limited license. 

58-41.3. Temporary license. 

58-41.4. Employment in agency. 

58-42. Revocation of license. 

58-43. Nonresident agents forbidden; ex- 

ception. 

58-44. Resident agents required. 

58-44.1. Agents not to pay commissions 
to nonresidents or unlicensed 
persons. 

58-44.2. Licensing nonresident brokers. 

58-44.3. Discrimination forbidden. 

58-44.4. Revocation of license for viola- 
tion; power of Commissioner. 

58-44.5. Rebates prohibited. 

58-44.6. Imposition of civil penalty. 

58-44.7, Rebate of premiums on credit life 
and credit accident and health 


must procure 


not required to 
to requirements for 


adjuster’s qualifica- 


insurance; retention of funds 
by agent. 

58-44.8. Agents prohibited from _ repre- 
senting unauthorized compa- 
nies. 

58-45. Agents personally liable, when. 

58-46. Payment of premium to agent 

valid; obtaining by fraud a crime. 

58-47. Representing unlicensed company 

prohibited; penalty. 

58-48. Agent failing to exhibit license. 

58-49. Agents making false statements. 

58-50. Agents signing certain blank poli- 

cies. 

58-51. Adjuster acting for unauthorized 
company. 


58-51.1. Agent may adjust. 
58-51.2. Nonresident adjusters. 
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Sec. 

58-51.3. Companies and agents to  trans- 
act business through licensed 
agents. 

58-51.4. Lending institutions. 

58-52. Agent acting without a license or 
violating insurance law. 

58-52.1. Process against nonresident li- 
censees. 

58-53. Informer to receive half of penalty. 

58-53.1. Citizens authorized to procure 
policies in unlicensed foreign 
companies. 

58-53.2. Punishment for failure to file af- 
fidavit and statements. 

58-53.3. Tax deducted from premium; re- 
ports filed. 

58-54. Forms to be approved by Commis- 

sioner of Insurance. 


Article 3A. 
Unfair Trade Practices. 


58-54.1. Declaration of purpose. 

58-54.2. Definitions. 

58-54.3. Unfair methods of competition 
or unfair and deceptive acts or 
practices prohibited. 

58-54.4. Unfair methods of competition 
and unfair or deceptive acts or 
practices defined. 

58-54.5. Power of Commissioner. 

58-54.6. Hearings, witnesses, appear- 
ances, production of books and 
service of process. 

58-54.7. Cease and desist orders and 
modifications thereof. 

58-54.8. Judicial review of cease and de- 
sist orders. 

58-54.9. Procedure as to unfair methods 
of competition and unfair or 
deceptive acts or practices 
which are not defined. 

58-54.10. Judicial review by intervenor. 

58-54.11. Penalty. 

58-54.12. Provisions of article additional 
to existing law. 

58-54.13. Immunity from prosecution. 

Article 4, 
Deposit of Securities. 
58-55 to 58-61. [Transferred.] 


Article 5. 


License Fees and Taxes. 


58-62. Commissioner to report and pay 
monthly. 

58-63. Schedule of fees and charges. 

58-64. [Repealed.] 


58-65. Licensing of underwriters reinsur- 


ance agencies. 
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58-66. Licenses run from July first; pro 
rata payment. 

58-67. Statements of gross receipts filed 
and tax paid. 

58-68. Policyholders to furnish 
tion. 


informa- 


SUBCHAPTER II. INSURANCE 
COMPANIES. 


Article 6, 
General Domestic Companies. 


58-69. Application of this chapter and 


general laws. 


58-70. Extension of existing charters. 

58-71. Certificate required before issuing 
policies. 

58-72. Kinds of insurance authorized. 

58-73. Manner of creating such corpora- 
tions. 

58-74. First meeting; organization;  li- 
cense. 

58-75. Bylaws; classification and election 
of directors. 

58-76. [Repealed.] 

58-77. Amount of capital and/or surplus 


required. 


58-78. Capital stock fully paid in cash. 
58-79. Investments; life. 
58-79.1. Investments; fire, 
miscellaneous. 
58-80. Valuation of bonds and other evi- 
dences of debt; discretion of 
Commissioner of Insurance. 


casualty and 


58-81. Authority to increase or reduce 
capital stock. 

58-82. Assessment of shares; revocation 
of license. 

58-83. Increase of capital stock. 

58-84. Reduction of capital stock. 

58-85. Dividends not payable when capi- 


tal stock impaired; liability of 
stockholders for unlawful divi- 
dends. 

58-85.1. Payment of dividends impairing 
financial soundness of company 
or detrimental to policyholders. 

58-86. Loans insufficiently secured. 

58-86.1. Certain officers debarred 
commissions. 


Article 7. 


Guaranty Fund for Domestic 
Companies. 


from 


58-87. 
58-88. 


Guaranty fund established. 

Separate accounts; application of 
fund. 

Reduction or retirement of fund. 

Insolvency; return of fund. 

Conversion to guaranty fund. 


58-89. 
58-90. 
58-91, 
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Article 8. 
Mutual Insurance Companies. 
Sec. 
58-92. Mutual insurance companies or- 
ganized; requisites for doing 
business. 


58-92.1. Manner of amending charter. 


58-93. [Transferred.] 

58-94. Policyholders are members of mu- 
tual companies. 

58-95. Directors in mutual companies. 

58-96. Mutual companies with a guaranty 
capital. 

58-97. Dividends to policyholders. 

58-97.1. Contingent liability of policyhold- 
ers. 

58-97.2. Contingent liability printed on 
policy. 


58-97.3. Nonassessable policies; foreign or 
alien companies. 

Waiver of forfeiture in policies as- 
signed or pledged; notice of as- 
signment; payment of assessment 
or premium by assignee or mort- 
gagee. 

Guaranty against assessments pro- 
hibited. 

58-100. Manner of making assessments; 
rights and liabilities of policy- 
holders. 

58-101, 58-102. [Repealed.] 


Article 9. 


Conversion of Stock Corporations into 
Mutual Corporations. 


58-98, 


58-99. 


58-103. Domestic stock life insurance cor- 
porations authorized to convert 
into mutual corporations; pro- 
cedure. 

Stock acquired to be turned over 
to voting trust until all stock ac- 
quired; dividends repaid to cor- 
poration for beneficiaries. 


58-104. 


Article 10. 
Assessment Companies, 


58-105. 
58-106. 


Copies of charter and bylaws filed. 
Contracts must accord with char- 
ter and bylaws. 


58-107. “Assessment plan” printed on ap- 
plication and policy. 
58-108. Revocation for noncompliance. 


58-109. Deposits and advance assessments 
required. 

Deposits by foreign 
companies or orders. 

58-111. [Repealed.] 

58-112. Revocation of license. 

58-112.1. Mutual life insurance companies; 

assessments prohibited. 


58-110. assessment 
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Article 11. 


Fidelity Insurance Companies. 
Sec. 
58-113 to 58-119. [Repealed.] 


Article 12. 
Promoting and Holding Companies. 


58-120. Terms defined. 

58-121. Certificate of authority to sell se- 
curities required. 

58-122. Application for certificate by agent. 

58-123. Application for certificate by cor- 
poration. 

58-124. Approval of advertising matter; 
misrepresentation. 

Article 13. 


Fire Insurance Rating Bureau. 


58-125. North Carolina fire insurance rat- 
ing bureau created. 


58-126. Scope of article. 
58-126.1. Policies combining other cover- 
age with fire insurance. 


Rating bureau. 

Power to secure information. 
Rate information. 

58-130. Statistical reports. 

58-131. Reasonableness of rates. 
58-131.1. Approval of rates. 

58-131.2. Reduction or increase of rates. 
58-131.3. Deviations. 

58-131.4. Pools, groups or associations. 
58-131.5. Hearing. 

58-131.6. Revocation or suspension of li- 
cense. 


58-131.7. Penalties. 

58-131.8. Review of 
sioner. 

58-131.9. Limitation. 


Article 183A. 
Casualty Insurance Rating Regulations. 


58-127. 
58-128. 
58-129. 


order of Commis- 


58-131.10. Scope of article. 

58-131.11. License. 

§8-131.12. Organization. 

58-131.13. Filing of rates; approval. 

58-131.14. Statistical reports. 

58-131.15. Deviation. 

58-131.16. Discrimination; revision of rates. 

§8-131.17. Filing rate amendments. 

58-131.18. Restriction on use of rates. 

58-131.19. Examinations. 

58-131.20. False information. 

58-131.21. Suspension of license; hearing. 

58-131.22. Revocation or suspension of li- 
cense. 

58-131.23. Penalties. 

58-131.24. Review of order of Commis- 
sioner. 

58-131.25. Exceptions. 
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Article 13B. 
Rate Regulation of Miscellaneous Lines. 
Sec. 


58-131.26. Information to be filed with 
Commissioner. 

58-131.27. Examination by Commissioner; 
reports. 

58-131.28. Schedule of rates filed. 

58-131.29. Certain conditions forbidden; no 
discrimination. 

58-131.30. Record to be kept; hearing on 
rates. 

58-131.31. Hearing on rates before the 
Commissioner. 

58-131.32. Review of order of Commis- 
sioner. 

58-131.33. Certain insurance contracts ex- 


cepted. 


Article 14. 
Real Estate Title Insurance Companies. 


58-132. Purpose of organization. 

58-133. Certificate of authority to do busi- 
ness. 

58-134. Annual statement and license re- 
quired. 

58-134.1. Investment of capital. 


Article 15. 


Title Insurance Companies and 
Land Mortgage Companies 
Issuing Collateral Loan 
Certificates. 


58-135. Issuance of collateral loan certifi- 
cates; security. 

58-136. Licenses. 

58-137. Annual statements furnished. 


Article 16. 
Reciprocal or Inter-Insurance Exchanges. 


58-138. Exchange of insurance contracts 
authorized; power of attorney. 
Statement to be filed with Com- 
missioner of Insurance. 
Agreement for service of process. 
Statement as to amount of risks. 
Certificate issued by Commis- 
sioner. 
Reserve fund. 
Annual _ reports; 
Commissioner. 
Corporations empowered to. ex- 
change insurance. 
Punishment for failing to comply 
with law. 
Certificate to attorney; revocation. 
Application of other sections. 


58-139. 


58-140. 
58-141. 
58-142. 


58-143. 


58-144. examination by 


58-145. 
58-146. 


58-147. 
58-148. 


Article 17. 
Foreign or Alien Insurance Companies. 
58-149. Admitted to do business. 
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58-150. Conditions of admission. 
§8-151. Limitation as to kinds of insur- 


ance. 

58-151.1. Foreign companies; requirements 
for admission. 

58-151.2. Company owned or controiled by 


alien government prohibited 
from doing business. 

58-152. Retaliatory laws. 

58-153. Service of legal process upon 


Commissioner of Insurance. 

58-153.1. Unauthorized Insurers Process 
Act. 

58-154. Commissioner to notify company 
of service of process. 

58-155. Action to enforce compliance with 
this chapter. 


Article 17A. 


Mergers, Rehabilitation and Liquidation 
of Insurance Companies. 


Merger or consolidation. 
Grounds for rehabilitation. 
Order of rehabilitation; 
nation. 
Grounds for liquidation. 
Order of liquidation. 
Liquidation of alien insurers. 
Conservation of assets of for- 
eign insurer. 


Conservation of assets of alien 
insurer. 

Order of conservation or ancil- 
lary liquidation of foreign or 
alien insurers. 

Uniform Insurers 
Act; definitions. 


Conduct of delinquency pro- 
ceedings against insurers dom- 
iciled in this State. 

Conduct of delinquency pro- 
ceedings against insurers not 
domiciled in this State. 


Claims of nonresidents against 
domestic insurers. 


Claims against foreign insurers. 

Priority of certain claims. 

Attachment and garnishment of 
assets. 


Uniformity of interpretation. 

Commencement of proceedings. 

Injunctions. 

Removal of proceedings. 

Deposit of monies collected. 

Exemption from filing fees. 

Borrowing on pledge of assets. 

Report to the General Assem- 
bly. 

Date rights fixed on liquidation. 

Voidable transfers or liens. 


58-155.1. 
58-155.2. 
58-155.3. termi- 
58-155.4. 
58-155.5. 
58-155.6. 
58-155.7. 


58-155.8. 


58-155.9. 


58-155.10. Liquidation 


58-155.11. 


58-155.12. 


58-155.13. 


58-155.14. 
58-155.15. 
58-155.16. 


58-155.17. 
58-155.18. 
58-155.19. 
§8-155.20. 
§8-155.21. 
§8-155.22. 
§8-155.23. 
§8-155.24. 


58-155.25. 
58-155.26. 
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58-155.27. Priority of claims for compen- 

sation. 

58-155.28. Offsets. 

58-155.29. Allowance of certain claims. 

58-155.30. Time to file claims. 

58-155.31. Report for assessment. 

58-155.32. Levy of assessment. 

58-155.33. Order to pay assessment. 
58-155.34. Publication and transmittal of 
assessment order. 

58-155.35. Judgment upon the assessment. 

58-155.36. Special deputy commissioners, 

counsel, clerks and assistants; 
expenses of liquidation or re- 
habilitation. 
SUBCHAPTER III. FIRE 
INSURANCE. 
Article 18. 
General Regulations of Business. 

58-156. [Repealed. | 

58-157. Performance of contracts as to de- 
vices not prohibited. 

58-158. Limitation as to amount and term; 
indemnity contracts for differ- 
ence in actual value and cost of 
replacement. 

58-159. Limit of liability on total loss. 

58-160. Policies for the benefit of mort- 
gagees. 

58-161. [Repealed.] 

58-162. Reinsurance assumed from unli- 


censed companies prohibited. 

58-162.1. Limitation of fire insurance risks. 

58-163. [Repealed.] 

58-164. Uniform Unauthorized 
Act. 

58-165. [Repealed.] 

58-166, 58-167. [Transferred. ] 

58-168. Resident agents required. 

58-169. Policies through nonresident agent 
prohibited. 

58-170, 58-171. [Repealed.] 

58-172. Agreements restricting agent’s 
commission; penalty. 

58-173. Punishment for issuing fire pol- 
icies contrary to law. 


Insurers 


Article 19. 
Fire Insurance Policies. 


. Terms and conditions must be set 

out in policy. 
75. Items to be expressed in policies. 
75.1. Agent to inspect risks. 
76. Fire insurance contract; 

policy provisions. 

58-177. Standard policy; permissible vari- 
ations. 


58-1 
58-1 
58-1 


standard 
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58-178. Notice by insured or agent as to 
increase of hazard, unoccupancy 
and other insurance. 

58-178.1. Judge to select umpire. 

58-179. [Repealed. ] 

58-180. Effect of failure to give notice of 
encumbrance. 

58-180.1. Policy issued to husband or wife 
on joint property. 

58-181. [ Repealed. ] 


Article 20. 
Deposits by Insurance Companies. 


58-182. Amount of deposits required of 
foreign or alien fire and/or ma- 
rine insurance companies. 

58-182.1. Amount of deposits required of 
foreign or alien fidelity, surety 
and casualty insurance compa- 
nies. 

58-182.2. Minimum deposit required upon 
admission. 

58-182.3. Type of deposits. 

58-182.4. Replacements upon depreciation 
of securities. 


58-182.5. Power of attorney. 

58-182.6. Securities held by ‘Treasurer; 
faith of State pledged therefor; 
nontaxable. 


58-182.7. Authority to increase deposit. 

58-182.8. Deposits of domestic companies. 

58-183. Right of company to receive inter- 
est on deposits. 


58-184. Sale of deposits for payment of 
liabilities. 

58-185. Lien of policyholders; action to 
enforce. 

58-186. Substitution for securities paid. 


58-187. 
58-188. 


Return of deposits. 
Deposit required before 
granted; exception. 
58-188.1. Deposits held in trust by Com- 
missioner or Treasurer. 
58-188.2. Deposits subject to approval and 
control of Commissioner. 


license 


58-188.3. Deposits by alien companies re- 
quired and regulated. 


58-188.4. Deposits by life companies not 
chartered in United States. 

58-188.5. Registration of bonds deposited 
in name of Treasurer. 

58-188.6. Notation of registration; release. 

58-188.7. Expenses of registration. 

58-188.8. Bond in lieu of deposit. 


Article 21. 
Insuring State Property. 


58-189. State property fire insurance fund 
created. 


Sec. 

58-190. Appropriations; fund to pay ad- 
ministrative expenses. 

58-191. Payment of losses; rules and reg- 
ulations; sprinkler leakage insur- 
ance. 

58-191.1. Extended coverage insurance. 
58-191.2. Use and occupancy and business 
interruption insurance. 

58-192. Information furnished Commis- 
sioner by officers in charge. 

58-193. Commissioner to inspect 
property; plans submitted. 

58-194. Report required of Commissioner. 

58-194.1. Liability insurance required for 
State-owned vehicles. 


SUBCHAPTER IV. LIFE 
INSURANCE. 


Article 22. 


General Regulations of Business. 


State 


58-195. Definitions; requisites of contract. 
58-195.1. Industrial life insurance defined. 
58-195.2. Credit life insurance defined. 
58-195.3. Any type of survivorship fund in 
life insurance contract prohib- 


ited. 

58-195.4. Tie-in sales with life insurance 
prohibited. 

58-196. [Transferred. ] 

58-197. Soliciting agent represents the 
company. 

58-198. Discrimination between insurants 
forbidden. 

58-199. Misrepresentations of policy for- 
bidden. 

58-200. | Repealed. ] 


58-201. Reserve fund of domestic compa- 


nies to be calculated. 


58-201.1. Standard Valuation Law. 

58-201.2. Standard nonforfeiture provisions. 

58-202. Reinsurance of companies regu- 
lated. 


58-203. [Repealed. ] 
58-204. Insurable interest as between 
stockholders, partners, etc. 


58-204.1. Insurable interest in life and 
physical ability of employee or 
agent. 

58-204.2. Insurable interest in life 
physical ability of partner. 

58-204.3. Insurable interest in life of per- 
son covered by pension plan. 

58-204.4. Construction of §§ 58-2041 to 
58-204.3. 

58-205. Rights of beneficiaries. 

58-205.1. Minors may enter into insurance 
or annuity contracts and have 
full rights, powers and _ privi- 
leges thereunder. 


and 
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Sec. 

58-206. Creditors deprived of benefits of 
life insurance policies except in 
cases of fraud. 

58-207. Notice of nonpayment of premium 
required before forfeiture. 

58-208. Minimum premium rates for as- 
sessment life insurance compa- 
nies. 

58-209. Distribution of surplus in mutual 
companies. 

58-210. Group life insurance defined. 

58-211. Group life insurance standard pro- 
visions. 

58-211.1. Group annuity contracts defined; 
requirements. 


58-211.2. Employee life insurance defined. 

58-212. Voting power under policies of 
group life insurance. 

58-213. Exemption from execution. 


Article 23. 
Registered Policies. 


58-214. Deposits to secure registered pol- 
icies. 

58-215. Additional deposits may be re- 
quired. 

58-216. Withdrawal of deposits. 

58-217. [ Repealed. ] 

58-218. Record of securities kept by Com- 
missioner; deficit made good. 

58-219. Registered policies certified. 


58-220, 58-221. [ Repealed. ] 
58-222. Power of Commissioner in case of 
insolvency. 


58-223. Fees for registering policies. 
§8-223.1. Registration of policies. 


Article 24. 
Mutual Burial Associations. 


58-224. Mutual burial associations placed 
under supervision of Burial As- 


sociation Commissioner. 


Maintenance of separate branches, 
when operated for benefit of 
both races. 


Requirements as to rules and by- 
laws. 

Limitation of soliciting agents; 
licensing and qualifications; of- 
ficers exempt from license; is- 
suance of membership  certifi- 
cates. 


Assessments against associations 
for supervision expense. 

Unlawful to operate without writ- 
ten authority of Commissioner. 

58-229.1. Revocation of license. 

58-229.2. Deposit or investment of funds 

of mutual burial associations. 


58-225. 


58-226. 


58-227. 


58-228. 


58-229. 
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Sec. 

58-230. Penalty for failure to operate in 
substantial compliance with arti- 
cle 24. 

Penalty for wrongfully inducing 
person to change membership. 

Penalty for making false 
fraudulent entries. 

Accepting application without col- 
lecting fee. 

Removal of secretary-treasurer for 
failure to maintain proper rec- 
ords. 

Acceptance of donations, failure to 
make proper assessments, etc., 
made misdemeanor. 


58-231. 


58-232. and 


58-233. 


58-234. 


58-235. 


58-236. Right of appeal upon revocation or 


suspension of license. 

58-237. Bond of secretary or secretary- 
treasurer of burial associations. 

58-237.1. Number of assessments; reduc- 
tion and increase. 

58-237.2. Minimum membership required. 

58-237.3. [Repealed.] 

58-237.4. Making false or fraudulent state- 
ment a misdemeanor. 

58-238. State-wide organization of asso- 
ciations. 

58-239. Article 24 deemed exclusive au- 
thority for organization, etc., of 
mutual burial associations. 

58-240. Operation of association in viola- 
tion of law prohibited. 

58-241. Appointment and removal of Bur- 
ial Association Commissioner; 
bond. 

58-241.1. Election for benefits or return 
of assessments on death of 
member in armed forces. 

58-241.2. Member in armed forces failing 


to pay assessments; reinstate- 
ment. 

58-241.3. Prior death of member in armed 
forces. 


58-241.4. Hearing by Commissioner of dis- 
pute over liability for funeral 
benefits; appeal. 

58-241.5. Commissioner authorized to sub- 
poena witnesses, administer 
oaths and compel attendance 
at hearings. 


SUBCHAPTER IV. AUTOMOBILE 
LIABILITY INSURANCE. 


Article 25. 


Regulation of Automobile Liability 
Insurance Rates. 


58-242 to 58-245. [Repealed.] 
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Sec. 

58-246. North Carolina Automobile Rate 
Administrative Office created; 
objects and functions; hearings 
on rates. 


58-247. Membership as a prerequisite for 
writing insurance; governing 
committee; rules and _ regula- 
tions; expenses; Commissioner 
of Insurance ex officio chairman. 

58-248. Personnel and assistants; general 
manager; authority of Com- 
missioner of Insurance. 

58-248.1. Order of Commissioner revising 
improper rates, classifications 
and classification assignments. 

58-248.2. Insurance policy must conform 
to rates, etc. filed by rating 
bureau; when deviation allowed. 

58-248.3. Revocation or suspension of li- 
cense for violation of article. 

58-248.4. Punishment for violation of arti- 
cle. 

58-248.5. Review of order 
sioner. 

58-248.6. Appeal to Commissioner 
decision of bureau. 

58-248.7. Validation of experience rating 
plans in use prior to April 7, 
TODS. 

58-248.8. Rates to distinguish between safe 
and nonsafe drivers. 


of Commis- 


from 


SUBCHAPTER VI. ACCIDENT AND 
HEALTH INSURANCE. 


Article 26. 
Nature of Policies. 


58-249. Form, classification and rates to 
be approved by Commissioner of 
Insurance. 

58-250. Form of policy. 

58-250.1. Right to return policy and have 
premium refunded. 

58-251. [Repealed. | 

58-251.1. Accident and health policy pro- 
visions. 

58-251.2. Renewability of individual and 
blanket hospitalization and ac- 
cident and health insurance pol- 
icies. 

58-252. Meaning of term “pre-existing con- 
ditions” in certain policies. 

58-258, 58-254. [Repealed.] 


58-254.1. Industrial sick benefit insurance 
defined. 

58-254.2. Industrial sick benefit insurance; 
provisions. 


58-254.3. Blanket accident and health in- 
surance defined. 

58-254.4. Group accident and health insur- 
ance defined. 


Sec. 

58-254.5. Group or blanket accident and 
health insurance; approval of 
forms and filing of rates. 

58-254.6. Definition of franchise accident 
and health insurance. 

58-254.7. Approval by Commissioner of 
forms, classification and rates; 
hearing; exceptions. 

58-254.8. Credit accident and health in- 


surance. 
58-254.9. Hospitalization insurance defined. 
Article 27. 


General Regulations. 


58-255. [Repealed. ] 

58-256. Waiver by insurer. 

58-257. Application. 

58-257.1. Claim forms. 

58-258. Conforming to statute. 

58-259. [Repealed.] 

58-259.1. Age limit. 

58-260. Discrimination forbidden. 

58-260.1. Notice of nonpayment of pre- 
mium required before forfeiture. 

58-260.2. Premium rates on credit accident 
and health insurance. 


58-261. Certain policies of insurance not 
affected. 
58-262. Punishment for violation. 


SUBCHAPTER VII. FRATERNAL 
ORDERS AND SOCIETIES. 


Article 28. 
Fraternal Orders. 


. General insurance law not appli- 
cable. 


58-264. Fraternal orders defined. 

58-265. Funds derived from assessments 
and dues. 

58-266. Appointment of member as_ re- 


ceiver or collector; appointee as 
agent for order or _ society; 
rights of members. 


58-267. Meetings of governing body; 


principal office; separation of 
races. 

58-268. Conditions precedent to doing busi- 
ness. 

58-269. Certain lodge systems exempt. 


. Fraternal benefit society defined. 


58-271. Lodge system defined. 

58-272. Representative form of govern- 
ment defined. 

58-273. Organization. 

58-274. Constitution and bylaws. 

58-275. Amendments to constitution and 
bylaws. 

58-276. Waiver of the provisions of the 
laws. 
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§ 58-1 


Sec. 

58-277. Place of meeting; location of of- 
fice. 

No personal liability for benefits. 

Qualifications for membership. 

Benefits. 

Beneficiaries. 

Benefit certificates. 

Benefits not subject to debts. 

Certificates of insurance to mem- 
bers. 

Funds provided. 

Investment of funds. 

Application of funds. 

Powers of existing societies re- 
tained; reincorporation. 

Mergers and transfers. 

Accident societies may be licensed. 

Certain societies not included. 

Reports to Commissioner of In- 
surance. 

Additional or increased rates. 

Provisions to insure future secu- 
rity. 

Valuation on accumulation basis; 
tabular basis. 

Examination of domestic societies. 

Proceedings for dissolution. 

Proceedings only by Attorney 
General. 

Examination of foreign societies. 

No adverse publications. 

Revocation of license. 

Criminal offenses. 

Merger, consolidation or reinsur- 
ance of fraternal risks with li- 
censed life insurance companies 
or with other fraternal orders or 
benefit societies. 


58-278. 
58-279. 
58-280. 
58-281. 
58-282. 
58-283. 
58-284. 


58-285. 
58-286. 
58-287. 
58-288. 


58-289. 
58-290. 
58-291. 
58-292. 


58-293. 
58-294. 


58-295. 


58-296. 
58-297. 
58-298. 


58-299. 
58-300. 
58-301. 
58-302. 
58-303. 
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§ 58-2 


Sec. 

58-304. Contracts approved by boards of 
directors or governing bodies of 
parties to same; approval by 
Commissioner of Insurance. 

58-304.1. Application of §§ 58-155.1 to 58- 
155-35, inclusive. 

58-305. Expenses; compensation to offi- 
cers or employees of contracting 
parties and State employees. 

Violation of law a felony. 


Appointment of Commissioner of 
Insurance as process agent. 


Article 29. 
Whole Family Protection. 


58-306. 
58-307. 


Insurance on children. 
Medical examination; 
and contributions. 
Reserve fund; exchange of certifi- 
cates. 

Separation of funds. 

Payments to expense or general 
fund. 


Continuation of certificates. 


Article 30. 
General Provisions for Societies. 


58-308. 


58-309. certificates 


58-310. 


58-311. 
58-312. 


58-313. 


58-314. Appointment of trustees to hold 
property. 

58-315. Unauthorized wearing of badges, 
etc. 


Article 31. 
Nonprofit Life Benefit Association. 
58-316 to 58-340. [ Repealed. ] 


SUBCHAPTER I. INSURANCE DEPARTMENT. 


ARTICLE 1 
Title and Definitions. 


§ 58-1. Title of the chapter. — This chapter may be cited and shall be 
known as the Insurance Law. (1899, c. 54; Rev., s. 4677; C. S., s. 6260.) 


Editor’s Note.——For article on the 1945 
revision of the Insurance Law, see 23 N. 
C. Law Rev. 283. For changes made by 
the Session Laws of 1947, see 25 N. C. 
Law Rev. 429. 

Purpose of Chapter.—The statute law 
makes elaborate and minute provisions for 


the protection of the people from imposi- 
tion under the guise of insurance, and the 
Department of Insurance is charged with 
the special duty of seeing that these pro- 
visions are complied with. State v. Ar- 
lington, 157 N: C..640,°73 "5S: E2122) Genin 


§ 58-2. Definitions. —In this chapter, unless the context otherwise re- 


quires, 


(1) “Alien company” means a company incorporated or organized under 
the laws of any jurisdiction outside of the United States. 
(2) “Commissioner” means Commissioner of Insurance of North Carolina. 
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(3) “Company” or “insurance company” or “insurer” shall be deemed to 
include any corporation, association, partnership, society, order, indi- 
vidual or aggregation of individuals engaging or proposing or 
attempting to engage as principals in any kind of insurance business, 
including the exchanging of reciprocal or interinsurance contracts be- 
tween individuals, partnerships and corporations. 

(4) “Department” means Department of Insurance of North Carolina. 

(5) “Domestic company” means a company incorporated or organized un- 
der the laws of this State. 

(6) “Foreign company” means a company incorporated or organized under 
the laws of the United States or of any jurisdiction within the United 
States other than this State. 

(7) “Person” includes an individual, aggregation of individuals, corpora- 
tion, company, association and partnership. 

(8) The singular form shall include the plural, and the masculine form shall 
include the feminine wherever appropriate. (1899, c. 54, s. 1; Rev., 
S4/S.eCiwowns.vO2Z0lee 19045 Fon 3S5.) 

Editor’s Note. — The 1945 amendment corporated and unincorporated companies. 


rewrote this section. State v. Arlington, 157 N. C. 640, 73 S. E. 
Companies Contemplated.— The Insur- 122 (1911). 
ance law clearly contemplates both in- 


§ 58-3. Contract of insurance.— A contract of insurance is an agree- 
ment by which the insurer is bound to pay money or its equivalent or to do 
some act of value to the insured upon, and as an indemnity or reimbursement 
for, the destruction, loss, or injury of something in which the other party has an 
interest. (1899, c. 54, s. 2; Rev., s. 4679; C. S., s. 6262; 1945, c. 383.) 

Editor’s Note. — The 1945 amendment Cited in Charleston, etc. Ry. Co. v. 
substituted the words “the insurer is Lassiter & Co., 207 N. C. 408, 177 S. E. 
bound” for the words “one party for a 9 (1934). 
consideration promises,’ and inserted the 
words “or reimbursement.” 


§ 58-3.1. Motor vehicle warranties. — Any motor vehicle warranty is- 
sued by a person as defined in this article, other than a warranty made solely 
by the manufacturer or seller without charge, guaranteeing indemnity for defec- 
tive parts, mechanical breakdown and labor shall be a contract of insurance. 


(1959, c. 866.) 
ARTICLE 2. 


Commissioner of Insurance. 


§ 58-4. Department established.—The Insurance Department is hereby 
established as a separate and distinct department, which is charged with the 
execution of laws relating to insurance and other subjects placed under the De- 
partment. (1899, c. 54, s. 3; 1901, c. 391, s. 1; Rev., s. 4680; C. S., s. 6263.) 

Cited in O’Neal v. Wake County, 196 
Ne MC SUR aes Sy, 1d 2c KGRED 


§ 58-5. Commissioner’s election and term of office.—The chief officer 
of the Insurance Department shall be called the Commissioner of Insurance; 
whenever in the statutes of this State the words “Insurance Commissioner” ap- 
pear, they shall be deemed to refer to and to be synonymous with the term “Com- 
missioner of Insurance.” He shall be elected by the people in the manner pre- 
scribed for the election of members of the General Assembly and State officers, 
and the result of the election shall be declared in the same manner and at the same 
time as the election of State officers is now declared. His term of office begins 
on the first day of January next after his election, and is for four years or until his 
successor is elected and qualified. If a vacancy occurs during the term, it shall 
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be filled by the Governor for the unexpired term. (Rev., ss. 4680, 4681; 1907, 
C083) CoS. 670264. 5:11943;c11703) 

Cross References.—As to Commissioner sentence, and added the part of the sen- 
taking oath and being inducted into office, tence appearing after the semi-colon. By 
see § 147-4. As to penalty for failure to virtue of this amendatory act the words 


take oath, see § 128-5. “Insurance Commissioner” wherever ap- 
Editor’s Note—The 1943 amendments pearing in this chapter have been changed 
substituted “Commissioner of Insurance” to “Commissioner of Insurance.” 


for “Insurance Commissioner” in the first 


§ 58-6. Salary of Commissioner. — The salary of the Commissioner of 
Insurance shall be twelve thousand dollars ($12,000.00) a year, payable in equal 
monthly installments. (1899, c. 54, ss. 3, 8; 1901, c. 710; 1903, cc. 42, 771, s. 3; 
Rey., s. 2756; 1907, c. 830, s. 10, c. 994; 1909, c. 839; 1913, c. 194; 1915, cc. 158, 
1/1 -31917 66.703 1919, c2247 "sh 4s CoS s. 3874 192i 2a ee. Ie 1033 Nemes 
8.5% 1935, ¢.'293':"1937, c. 342; 19459. 383 71947,°e 1041 71949" 1275 419053) 
Coelmesee LOS /seCr 1s) 

Editor’s Note—The 1945 amendment amendment increased it to nine thousand 
increased the salary from six thousand to dollars. The 1953 amendment increased it 
six thousand six hundred dollars. The to ten thousand dollars. And the 1957 
1947 amendment increased it to seven amendment increased it to twelve thousand 
thousand five hundred dollars. The 1949 dollars. 


§ 58-7. Bond of Commissioner.—The Commissioner of Insurance, before 
he enters upon the execution of his official duties, must give a bond to the State 
in the sum of twenty-five thousand dollars, with sufficient surety, to be approved 
by the State Treasurer, conditioned upon the faithful performance of the duties 
of his office during his term of office; this bond extends to the faithful execution 
of the office of Commissioner of Insurance by the person elected or appointed 
thereto until a new election or appointment of Commissioner of Insurance is 
made and a new bond given. (1899, c. 54, s. 55; 1905, c. 430, s. 2; Rev., s. 293; 
(OS Ss OE) 


§ 58-7.1. Chief deputy commissioner.—The Commissioner shall ap- 
point and may remove at his discretion a chief deputy commissioner, who, in the 
event of the absence, death, resignation, disability or disqualification of the Com- 
missioner, or in case the office of Commissioner shall for any reason become va- 
cant, shall have and exercise all the powers and duties vested by law in the Com- 
missioner. He shall receive such compensation as fixed and provided by the 
Budget Bureau. (1945, c. 383.) 


§ 58-7.2. Chief actuary.—The Commissioner shall appoint and may re- 
move at his discretion a chief actuary, who shall receive such compensation as 
fixed and provided by the Budget Bureau. (1945, c. 383.) 


§ 58-7.3. Other deputies, actuaries, examiners and employees.— 
The Commissioner shall appoint or employ and may remove at his discretion such 
other deputies, actuaries, examiners, clerks and other employees as may be found 
necessary for the proper execution of the work of the Insurance Department, at 
such compensation as shall be fixed and provided by the Budget Bureau. (1945, 
CROCS a) 


§ 58-8. Seal of Department.—The Commissioner of Insurance, with the 
approval of the Governor, shall devise a seal, with suitable inscription, for his 
office, a description of which, with the certificate of approval by the Governor, 
shall be filed in the office of the Secretary of State, with an impression thereof, 
which seal shall thereupon become the seal of office of the Commissioner of the 


Insurance Department. The seal may be renewed whenever necessary. (1899, 
C154, 6: LipReve s #4682 8G. 26962068) 
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§ 58-9.1 


§ 58-9. Powers and duties of Commissioner. — The Commissioner 


shall: 


(1) See that all laws of this State governing insurance companies, associa- 


tions, orders or bureaus relating to the business of insurance are 
faithfully executed, and to that end he shall have power and authority 
to make rules and regulations, not inconsistent with law, to enforce, 
carry out and make effective the provisions of this chapter, and to 
make such further rules and regulations not contrary to any provi- 
sion of this chapter which will prevent practices injurious to the 
public by insurance companies, fraternal orders and societies, agents 
and adjusters. The Commissioner may likewise, from time to time, 
withdraw, modify or amend any such regulation. 


(2) Furnish to the companies, associations, orders or bureaus required by 


this chapter to report to him, the necessary blank forms for the state- 
ments required, which forms may be changed by him from time to 
time when necessary to secure full information as to the standing, 
condition and such other information desired of companies, associa- 
tions, orders or bureaus under the Insurance Department. 


(3) Receive and thoroughly examine each annual statement required by 


this chapter and prepare an abstract of each annual statement at the 
expense of the company, association, order or bureau making the 
same and receive therefor the sum of four dollars. If the annual state- 
ment is made in compliance with the laws of this State, the Commis- 
sioner shall publish the abstract of the same, at the expense of the 
company, association, order or bureau making it, in one of the news- 
papers of the State, which newspaper may be selected by the company, 
association, order or bureau making the statement, if within thirty 
days after the filing of the statement, the Commissioner is notified in 
writing of the name of the paper selected. 


(4) Report in detail to the Attorney General any violations of the laws rela- 


tive to insurance companies, associations, orders and bureaus or the 
business of insurance, and he shall have power to institute civil 
actions or criminal prosecutions either by the Attorney General or 
such other attorney as the Attorney General may select, for any vio- 
lation of the provisions of this chapter. 


(5) Upon a proper application by any citizen of this State, give a state- 


ment or synopsis of the provisions of any insurance contract offered 
or issued to such citizen. 


(6) Administer by himself or by his deputy all oaths required in the dis- 


charge of his official duty. (1899, c. 54, s. 8; 1905, c. 430, s. 3; Rev., 
Su AGC SONS sis) 0209591945. 7013835 19470 Cc. 721.) 
1947 amend- 


Cross References—As to control over rewrote this section. The 
building and loan associations, see §§ 
54-24 to 54-33. As to duties with regard 
to Fireman’s Relief Fund, see § 118-1 et 
seq. As to certain duties with regard to 
fire inspection and prevention, see §§ 69-1 
to 69-7. 


Editor’s Note—The 1945 amendment 


ment added to the first sentence of sub- 
division (1) the provisions as to rules and 
regulations, struck out former subdivision 
(4) relating to certain filings with the 
clerk of the superior court, and renum- 
bered the remaining subdivisions. 


§ 58-9.1. Orders of Commissioner; when writing required.—When- 
ever by any provision of this chapter, the Commissioner is authorized to grant 
any approval, authorization or permission or to make any other order affecting 
any insurer, insurance agent, insurance broker or other person or persons sub- 
ject to the provisions of this chapter, such order shall not be effective unless made 
in writing and signed by the Commissioner or by his authority. (1945, c. 383.) 
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§ 58-9.2. Examinations, investigations and hearings; notice of 
hearing.—All examinations, investigations and hearings provided for by this 
chapter may be conducted by the Commissioner personally or by one or more of 
his deputies, actuaries, examiners or employees designated by him for the pur- 
pose. All hearings shall, unless otherwise specially provided, be held at such 
time and place as shall be designated in a notice which shall be given by the 
Commissioner in writing to the person cited to appear, at least ten days be- 
fore the date designated therein. The notice shall state the subject of inquiry 
and the specific charges, if any. It shall be sufficient to give such notice either 
by delivering it to such person or by depositing the same in the United States 
mail, postage prepaid, and addressed to the last known place of business of such 
person. (1045 ce 339) 


§ 58-9.3. Court review of orders and decisions.—(a) Any order or 
decision made, issued or executed by the Commissioner, except an order to make 
good an impairment of capital or surplus or a deficiency in the amount of ad- 
mitted assets, shall be subject to review in the superior court of Wake County 
on petition by any person aggrieved filed within thirty days from the date of the 
delivery of a copy of the order or decision made by the Commissioner upon such 
person. A copy of such petition for review as filed with and certified to by the 
clerk of said court shall be served upon the Commissioner or in his absence upon 
someone in active charge of the Department within five days after the filing there- 
of. If such petition for review is not filed within the said thirty days, the parties 
aggrieved shall be deemed to have waived the right to have the merits of the 
order or decision reviewed and there shall be no trial of the merits thereof by any 
court to which application may be made by petition or otherwise, to enforce or 
restrain the enforcement of the same. 


(b) The Commissioner shall within thirty days, unless the time be extended 
by order of court, after the service of the copy of the petition for review as pro- 
vided in subsection (a) of this section, prepare and file with the clerk of the 
superior court of Wake County a complete transcript of the record of the hear- 
ing, if any, had before him, and a true copy of the order or decision duly certi- 
fied. The order or decision of the Commissioner if supported by substantial evi- 
dence shall be presumed to be correct and proper. The court may change the 
place of hearing, 

(1) Upon consent of the parties; or 


(2) When the convenience of witnesses and the ends of justice would be 
promoted by the change; or 


(3) When the judge has at any time been interested as a party or counsel. 
The cause shall be heard by the trial judge as a civil case upon transcript of 
the record for review of findings of fact and errors of law only. It shall be the 
duty of the trial judge to hear and determine such petition with all convenient 
speed and to this end the cause shall be placed on the calendar for the next 
succeeding term for hearing ahead of all other cases except those already given 
priority by law. If on the hearing before the trial judge it shall appear that the 
record filed by the Commissioner is incomplete, he may by appropriate order 
direct the Commissioner to certify any or all parts of the record so omitted. 

(c) The trial judge shall have jurisdiction to affirm or to set aside the order 
or decision of the Commissioner and to restrain the enforcement thereof. 

(d) Appeals from all final orders and judgments entered by the superior 
court in reviewing the orders and decisions of the Commissioner may be taken 
to the Supreme Court of North Carolina by any party to the action as in other 
civil cases, 

(e) The commencement of proceedings under this section shall not operate 
as a stay of the Commissioner’s order or decision, unless so ordered by the court, 
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except orders increasing or reducing rates and orders affecting the continuation 
of the license of a rating organization. (1945, c. 383; 1947, c. 721.) 

Editor’s Note. — The 1947 amendment Applied in In re Blue Bird Taxi Co., 237 
rewrote subsection (b) and substituted N. C. 373, 75 S. E. (2d) 156 (1953); In re 
“trial judge” for “court” in subsection (c). North Carolina Fire Ins. Rating Bureau, 
For comment on amendment, see 25 N. 245 N. C. 444, 96 S. E. (2d) 344 (1957). 
C. Law Rev. 439. 


§ 58-10. Commissioner to provide books; make inspection; com- 
pensation.—The Commissioner of Insurance shall provide all books and blanks 
of every kind required to carry out the provisions of the law for inspection of 
buildings in towns and cities, and he or his deputy shall make inspections of the 
cities and towns of the State. Whenever the Commissioner has reason to be- 
lieve that the local inspectors are not doing their duty, he or his deputy shall 
make special trips of inspection and take proper steps to have all the provisions 
of law relative to the investigation of fires and the prevention of fire waste en- 


forced. (1905, c. 506, s. 6; Rev., s. 4690; C. S., s. 6270; 1925, c. 89.) 


§ 58-11. Office of Commissioner a public office; records, etc., sub- 
ject to inspection.—The office of the Commissioner shall be a public office and 
the records, reports, books and papers thereof on file therein shall be accessible 
to the inspection of the public, except that the records compiled as a part of an in- 
vestigation for the crime of arson, that of unlawful burning, or of fraud, shall not 
be considered as public records and may be made available to the public only up- 
on an order of court of competent jurisdiction. Provided that such records shall 
upon request be made available to the solicitor of any district if the same concerns 
persons or investigations in his district. (1899, c. SAN ss. 919775 Revars. 4683; 
100 74cm 1000 sa1. C. S., $6271 71945, c) 383; 195 Tee 78i, sill) 1955;"e8 456: ) 

Editor’s Note. — The 1945 and 1951 For brief comment on the 1951 amend- 
amendments rewrote this section. And ment, see 29 N. C. Law Rev. 398. 
the 1955 amendment inserted in the first 
sentence the references to “unlawful burn- 
ie sande italia, - 

§ 58-12. Original documents and certified copies as evidence.— 
Every certificate, assignment, or conveyance executed by the Commissioner, in 
pursuance of any authority conferred on him by law and sealed with his seal of 
office, may be used as evidence and may be recorded in the proper recording of- 
fices, in the same manner and with like effect as a deed regularly acknowledged 
or proved before an officer authorized by law to take the probate of deeds; and all 
copies of papers in the office of the Commissioner, certified by him and authen- 
ticated by his official seal, shall be evidence as the original. (1899, c. 54, s. 11; 
ev. s, 4684.) C.1S+5) 6272.) 


§ 58-13. Admissibility as evidence of agent’s authority.—In any case 
or controversy arising in any court of original jurisdiction within this State 
wherein it is necessary to establish the question as to whether any insurance or 
other corporation or agent thereof is or has been licensed by the State Insurance 
Department to do business in this State, the certificate of the Commissioner of 
Insurance under the seal of his office shall be admissible in evidence as proof 
of such corporation or agent’s authority as conferred by the State Insurance 
Department. (1929, c. 289, s. 1.) 


§ 58-14. Reports of Commissioner to the Governor and General As- 
sembly. — The Commissioner shall biennially submit to the General Assembly, 
through the Governor, a report of his official acts, including a summary of official 
rulings and regulations. The Commissioner shall, from time to time, report to 
the General Assembly any change which in his opinion should be made in the laws 
relating to insurance and other subjects pertaining to his department. On or be- 
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fore the first day of February of each year in which the General Assembly is in 
session he shall make to the Governor the recommendations called for in this 
section, to be transmitted to the General Assembly, with the last annual report 
of this department, including receipts and disbursements. (1899, c. 54, ss. 6, 
7,105 LOOT cwsO1s.'2 3) Rev.,'ss: 4687, 468871911 We] Its a2 ee Caine oa a8 : 
1927.0 CR21 pesca O45 C3835) 
Editor’s Note—Before the 1927 amend- 
ment an annual report to the Governor 
was required. The 1945 amendment added 


at the end of the first sentence the words. 
“including a summary of official rulings 
and regulations.” 


§ 58-15. Authority over all insurance companies; no exemptions 
from license.—Every insurance company must be licensed and supervised by the 
Commissioner of Insurance, and must pay all licenses, taxes, and fees as pre- 
scribed in the insurance laws of the State for the class of company, association, 
or order to which it belongs. No provision in any statute, public or private, may 
relieve any company, association, or order from the supervision prescribed for 
the class of companies, associations, or orders of like character, or release it 
from the payment of the licenses, taxes, and fees prescribed for companies, as- 
sociations, and orders of the same class; and all such special provisions or exemp- 
tions are hereby repealed. It is unlawful for.the Commissioner of Insurance to 
grant or issue a license to any company, association, or order, or agent for them, 
claiming such exemption from supervision by his department and release for the 
payment of license, fees, and taxes. (1903, c. 594, ss. 1, 2, 3; Rev., s. 4691 : 
C. S., s. 6274; 1945, c. 383.) 


Editor’s Note.— The 1945 amendment 
struck out the words “association or or- 
der, as well as every bond, investment, 
dividend, guarantee, registry, title guar- 
antee, debenture, or such other like com- 
pany (not strictly an insurance company, 
as defined in the general insurance laws).” 
The stricken words formerly appeared 
after the word “company” near the begin- 


A fraternal insurance order incorporated 
under the laws of another state, but with 
branch offices in this State, comes with- 
in the meaning of this section and must 
be licensed and supervised by the Com- 
missioner of Insurance. State v. Arlington, 
157 NaC 6407257. teen Cloris 

Cited in Fuller v. Lockhart, 209 N. C. 
Cis Zep ma tewese ose 


ning of the section. 


§ 58-16. Examinations to be made.—Before granting certificates of au- 
thority to an insurance company to issue policies or make contracts of insurance 
the Commissioner shall be satisfied, by such examination and evidence as 
he sees fit to make and require, that the company is otherwise duly qualified un- 
der the laws of the State to transact business therein. As often as once in three 
years he shall personally or by his deputy visit each domestic insurance com- 
pany and thoroughly inspect and examine its affairs, especially as to its financial 
condition and ability to fulfill its obligations and whether it has complied with 
the laws. He shall also make an examination of any such company when- 
ever he deems it prudent to do so, or upon the request of five or more of the 
stockholders, creditors, policyholders, or persons pecuniarily interested therein, 
who shall make affidavit of their belief, with specifications of their reasons there- 
for, that the company is in an unsound condition. Whenever the Commissioner 
deems it prudent for the protection of policyholders in this State he shall in like 
manner visit and examine, or cause to be visited and examined by some com- 
petent person appointed by him for that purpose, any foreign insurance com- 
pany applying for admission or already admitted to do business in this State, 
and such company shall pay the proper charges incurred in this examination, 
including the expenses of the Commissioner or his deputy and the expenses and 
compensation of his assistants employed therein. The refusal of any insurer 
to submit to examination, or the refusal or failure of an insurer to pay the ex- 
penses of examination upon presentation of a bill therefor by the Commis- 
sioner, shall be grounds for the revocation or refusal of a license. The Com- 


334 


§ 58-16.1 Cu. 58. INSURANCE § 58-17 


missioner is authorized to make public any such revocation or refusal of license 
as he may determine and to give his reasons therefor. The Commissioner shall 
promptly institute a civil action to recover the expenses of examination against 
any insurer which refuses or fails to pay. For these purposes the Commissioner 
or his deputy or persons making the examination shall have free access to all the 
books and papers of the insurance company that relate to its business, and to the 
books and papers kept by any of its agents, or to the books and papers of any 
affliated or subsidiary corporations or partnerships that affect the affairs or 
financial condition of said company and may summon, administer oaths to, and 
examine as witnesses, the directors, officers, agents, and trustees of any such 
company, and any other person, affiliate or subsidiary in relation to its affairs, 
transactions, and condition. (1899, c. 54, s. 13; Rev., s. 4692; C. S., s. 6275; 


1945, c. 383.) 
Editor’s Note.— The 1945 amendment  tences. It also made the last sentence 
inserted the fifth, sixth and seventh sen- applicable to affiliates and subsidiaries. 


§ 58-16.1. Examination dispensed with under certain circum- 
stances.—Before ordering or making the examination provided for in § 58-16 
of any foreign or alien company, the Commissioner shall first inquire of the 
insurance department of the state or country (if there be any such department 
therein), in which is located the principal office of such company, as to the 
financial and business standing and solvency of such company. If, upon such 
inquiry, it shall appear that such company is of good financial and business stand- 
ing, and is solvent, and it be certified, in writing, attested by the seal (if any) 
of the insurance department of the state or country wherein is located the prin- 
cipal office of such company, that it has been examined by the insurance depart- 
ment of such state or country in the manner prescribed by the laws thereof, and 
was by such examination found to be in sound condition, that there is no rea- 
son to doubt its solvency, and that it is still permitted, under the laws of such 
state or country, to do business therein, then in the discretion of the Commis- 
sioner, further examination may be dispensed with, and the information so ob- 
tained, and such certificate so furnished, may be accepted as sufficient evidence of 
the solvency of such company. (1945, c. 383.) 


§ 58-16.2. Results of examination not to be made public until com- 
pany is given opportunity to be heard; exception.—Pending, during and 
after the examination of any domestic, foreign or alien insurance company neither 
the Commissioner nor his representative or representatives shall make public 
or allow to be made public the financial statement, findings or report of examina- 
tion, or any report affecting the status or standing of the company examined un- 
til the company has either accepted and approved the final report of examina- 
tion or has been afforded a reasonable opportunity to be heard thereon and to 
answer or rebut any statements or findings therein. Such hearing, if requested, 
shall be informal and private. 

If within thirty days after the final report of examination has been submitted 
to it, the company examined has neither notified the Commissioner of its ac- 
ceptance and approval of the report nor requested to be heard thereon, the report 
shall thereupon be filed as a public document and shall be open to public inspec- 
tion. 

The provisions of this section shall not, however, prohibit the Commissioner 
from taking any action provided for, or from exercising any power conferred by, 
any other provision of this chapter to suspend or revoke the license of any in- 
surance company. (1945, c. 383.) 


§ 58-17. Oath required for compliance with law.—Before issuing li- 
cense to any insurance company to transact the business of insurance in this State, 
the Commissioner of Insurance shall require, in every case, in addition to the 
other requirements provided for by law, that the company file with him the 
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affidavit of its president or other chief officer that it has not violated any of the 
provisions of this chapter for the space of twelve months last past, and that it 
accepts the terms and obligations of this chapter as a part of the consideration 
of the license. (1899, c. 54, s. 110; 1901, c. 391, s. 8; Rev., s. 4693)3\ Gates: 
6276. ) 


§ 58-18. Investigation of charges.—Upon his own motion or upon com- 
plaint being filed by a citizen of this State that a company authorized to do busi- 
ness in the State has violated any of the provisions of this chapter, the Commis- 
sioner shall investigate the matter, and, if necessary, examine, under oath, by him- 
self or his accredited representatives the president and such other officer or agents 
of such companies as may be deemed proper; also all books, records, and papers 
of the same. In case the Commissioner shall find upon substantial evidence that 
any complaint against a company is justified, said company, in addition to such 
penalties as are imposed for violation of any of the provisions of this chapter, 
shall be liable for the expenses of the investigation, and the Commissioner shall 
promptly present said company with a statement of such expenses. If the com- 
pany refuses or neglects to pay, the Commissioner is authorized to bring a civil 
action for the collection of these expenses. (1899, c. 54, s. 111 ; 1903 ci 458 a6: 
Ths; Rev.,7s. 4694; C.°S., 8.6277; 1921, c. 136;#594.11925 10027 5meu oe 1945, ‘ec. 
383. ) 


Cross Reference—As to penalties for bond to secure expenses could be required 
using funds of insurance companies for by the Commissioner from the complain- 
political purposes, see § 163-206. ing party. And the 1945 amendment re- 

Editor’s Note—The 1925 amendment wrote this section. 
struck out the former provision that a 


§§ 58-19, 58-20: Repealed by Session Laws 1945, c. 383. 


§ 58-21. Annual statements to be filed with Commissioner.—Every 
insurance company shall file in the office of the Commissioner of Insurance, on 
or before the first day of March in each year, in form and detail as the Com- 
missioner of Insurance prescribes, a statement showing the business standing and 
financial condition of such company, association, or order on the preceding thirty- 
first day of December, signed and sworn to by the chief managing agent or officer 
thereof, before the Commissioner of Insurance or some officer authorized by law 
to administer oaths. The Commissioner of Insurance shall, in December of each 
year, furnish to each of the insurance companies authorized to do business in the 
State two or more blanks adapted for their annual statements. Provided, the 
Commissioner may, for good and sufficient cause shown by an applicant com- 
pany, extend the filing date of such annual statement for such company, for a 
reasonable period of time, not to exceed thirty days. (1899, c. 54, ss. 72, Fas) 
90, 97; 1901, c. 706, s. 2; 1903, c. 438, s. 9; Reyv., s. 4698 ;. Co Six’su 6280 al O4S 
c. 383% 1957, c.. 407.) 


Editor’s Note—The 1945 amendment merly appearing after the word “com- 


struck out the words “association, or or- pany” near the beginning of the section. 
der — domestic, through its officers, and The 1957 amendment added the proviso 
foreign, through its general agent—” for- at the end of the section. 


§ 58-22. Punishment for making false statement.—If any insurance 
company in its annual or other statement required by law shall wilfully misstate 
the facts, the insurance company and the person making oath to or subscribing 
the same shall severally be punished by a fine of not less than five hundred nor 
more than one thousand dollars. (1899, c. 54, s. 07; Revs s.. 3493). Cae 
s. 6281.) 


§§ 58-23, 58-24: Repealed by Session Laws 19457 C1380. 
§ 58-25. Record of business kept by companies and agents; Com- 
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missioner may inspect.—All companies, agents, or brokers doing any kind of 
insurance business in this State must make and keep a full and correct record of 
the business done by them, showing the number, date, term, amount insured, 
premiums, and the persons to whom issued, of every policy or certificate or re- 
newal. Information from these records must be furnished to the Commissioner 
of Insurance on demand, and the original books of records shall be open to the 
inspection of the Commissioner when demanded. (1899, c. 54, s. 108; 1903, 
Cm4o0 ns. disrRevs .s 46963. C.iSs,"s) 6284; 1945) *c. 3833) 

Editor’s Note.— The 1945 amendment formerly appearing after the word “Com- 
struck out the words “his deputy or clerk” missioner’ near the end of the section. 


§ 58-25.1. Commissioner may require special reports. —’The Com- 
missioner may also address to any authorized insurer or its officers any inquiry 
in relation to its transactions or condition or any matter connected therewith. 
Every corporation or person so addressed shall reply in writing to such inquiry 
promptly and truthfully, and such reply shall be verified, if required by the Com- 
missioner, by such individual, or by such officer or officers of a corporation, as 
he shall designate. (1945, c. 383.) 


§ 58-26: Repealed by Session Laws 1945, c. 383. 


§ 58-27. Books and papers required to be exhibited.—It is the duty 
of any person having in his possession or control any books, accounts, or papers 
of any company licensed under this chapter, to exhibit the same to the Commis- 
sioner of Insurance or to any deputy, actuary, accountant, or persons acting with 
or for the Commissioner of Insurance. Any person who shall refuse, on demand, 
to exhibit the books, accounts, or papers, as above provided, or who shall know- 
ingly or willfully make any false statement in regard to the same, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined or impris- 
oned, or both, at the discretion of the court. (1899, c. 54, s. 76; Rev., ss. 3494, 
AGO 73119075) 11000))Si)'3 3) Cyrsiy $2:62863 11945) 3832) 

Editor's Note—The 1945 amendment formerly appearing after the word “com- 
struck out the words “order, or person” pany” near the beginning of the section. 


58-27.1. Insurance advisory board; organization and powers.— 
(a) There shall be in the Insurance Department an insurance advisory board 
which shall consist of seven members. The Commissioner shall be a member of 
the board and its chairman and executive head. The remaining six members 
shall be appointed by the Governor and any of them may be removed from office 
by the Governor whenever, in his judgment, the public interest may require. 
Of the six members appointed, three shall have had experience of such a nature 
as to make them familiar with the purposes and practices of the insurance busi- 
ness. Three members shall be appointed for two years and three for four years, 
and thereafter all appointments shall be for a term of four years and until a suc- 
cessor has been appointed; and in case of a vacancy for any reason, the Governor 
shall appoint a member to fill the unexpired term of office. The members of the 
insurance advisory board shall receive no salary but shall be paid for their serv- 
ices seven dollars ($7.00) per diem and their expenses. The board shall meet 
in regular session at least once each three months on call of the chairman. Special 
meetings may be had at any time upon call of the Commissioner, or at the request 
of any two members of the board. The board may adjourn its meetings from 
day to day or until a day certain until all its business has been transacted. The 
Commissioner shall keep a record of all proceedings of the board, which records 
shall be open to public inspection. 

(b) The insurance advisory board shall have power to consider and, by a 
majority vote of its members present, to make recommendations to the Commis- 
sioner upon any matter which may be submitted to the board. 

(c) The insurance advisory board shall, within three months of the ratifica- 
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tion of this subsection promulgate rules and regulations to provide for the hold- 
ing of public hearings before the Commissioner of Insurance, or any person em- 
ployed by the Insurance Department authorized by the Commissioner to act 
in his stead, on such proposals, to revise an existing rating schedule the effect of 
which is to increase or decrease the charge for insurance or to set up a new rat- 
ing schedule, as are subject to the approval of the Commissioner and as, in the 
judgment of the board, are of such nature and importance as to justify and re- 
quire a public hearing. The board shall have authority to determine by such 
rules and regulations the circumstances under which such public hearings shall 
be held and the Commissioner of Insurance shall hold public hearings in accord- 
ance with such rules and regulations. From time to time the board may revise 
and change its promulgated rules and regulations in such manner as, in its judg- 
ment, the public interest may require. (1945, c. 383; 1949, c. 1079, s. 1.) 
Editor’s Note——The 1949 amendment 
added subsection (c). See 27 N. C. Law 
Rev. 460. 


§ 58-27.2. Public hearings on revision of existing schedule or estab- 
lishment of new schedule; publication of notice.—(a) Whenever any statu- 
tory or licensed insurance rating bureau or any insurance company making its 
own rate filings makes any proposal to revise an existing rating schedule, the 
effect of which is to increase or decrease the charge for insurance, or to set up a 
new rating schedule, and such rating schedules are subject to the approval of 
the Commissioner, such bureau or company shall file its proposed change and 
supporting data with the Commissioner who shall thereafter, before acting upon 
any such proposal, order a public hearing thereon, if such hearing is required 
by the rules and regulations adopted by the insurance advisory board and then 
in accordance therewith, and fix a time and place for such hearing not earlier 
than twenty days thereafter. The bureau or the company making such proposal 
shall, not more than ten days prior to the time of such public hearing, cause to 
be published in a daily newspaper or newspapers published in North Carolina, 
and in accordance with the rules and regulations of the insurance advisory 
board, a notice, in the form and content approved by the Commissioner, setting 
forth the nature and effect of such proposal and the time and place of the public 
hearing to be held. 


(b) The provisions of this section shall be applicable to all rating bureaus 
operating in North Carolina and all companies making independent filings un- 
der the provisions of chapters 58 and 97 of the General Statutes of North 
Carolina, and shall be in addition to any requirements otherwise made specifically 
applicable to said bureaus and companies. (1949, c. 1079, s. 1.) 


ARTICLE 3, 


General Regulations for Insurance. 


§ 58-28. State law governs insurance contracts.—All contracts of in- 
surance on property, lives, or interests in this State shall be deemed to be made 
therein, and all contracts of insurance the applications for which are taken with- 
in the State shall be deemed to have been made within this State and are sub- 
ject to the laws thereof. (1899, c. 54, s. 2; 1901, c. 705, s. 1; Rev., s. 4806; C. 
Sus, 62879) 


Editor’s Note—See 13 N. C. Law Rev. Section Held Inapplicable—See Turner 


213, for note on validity of statutes local- 
izing insurance contracts. 

Constitutionality.— This section is con- 
Stitutional. Williams v. Life Ass’n, 145 
N&iCr 12828: Sy 1802 +(1907), 
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v. Liberty Mut. Ins. Co., 105 F. Supp. 
723 (1952). 

Laws in Force Become Part of Insur- 
ance Contract.—Laws in force at the time 
of executing a policy of insurance are 


§ 58-29 


binding on the insurer and become a part 
of the insurance contract. Fuller v. Lock- 
hart, 209 N. C. 61, 182 S. E. 733 (1935). 

Application Taken Out of State. — 
When neither party was a resident of the 
State at the time of the contract of insur- 
ance and the application was taken out of 
the State the rule of lex loci contractu will 
apply. Keesler v. Mutual Ben. Life Ins. 
Co., 177 N. C. 394, 99 S. E. 97 (1919). 

Applications Taken within State.—Poli- 
cies of insurance issued by a foreign com- 
pany, the applications for which are taken 
in this State, are to be construed in ac- 
cordance with the laws of this State. Hor- 
fotiev. Lilie Ins.).Co.,122.N.- C,; 498,129 
E. 944 (1898). This is true although the 
insurance company may under its char- 
ter be allowed privileges which are con- 
trary to statutes of this State. Wilson v. 
Supreme Conclave, 174 N. C. 628, 94 S. 
EK. 443 (1917). See Cordell v. Brother- 
hood of Locomotive Firemen, etc., 208 
N. C. 632, 182 S. E. 141 (1935). 

A contract of insurance, based upon the 
application of insured made while residing 
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in this State, must be construed in accord- 
ance with the laws of this State rather 
than the laws in force at the time of the 
inception of the contract in the state in 
which insurer is incorporated. Pace v. 
New York Life Ins. Co., 219 N. C. 451, 14 
Saba ( 2d) 4tte G1941)% 

Stipulation Making Policy a Foreign 
Contract.—A provision in a contract of 
insurance that, “This contract shall be 
governed by, subject to, and construed 
only according to the laws of the State of 
New York, the home office of said associa- 
tion,’ is void in so far as the courts of 
this State are concerned. Blackwell v. 
dre ‘Ass n,.141, N.) G,) 117, 53 Sa BE. 833 
(1906). See Cordell v. Brotherhood of 
Locomotive Firemen, etc., 208 N. C. 632, 
TES SESE GIR Ia, 

Applied in Wells v. Jefferson Standard 
Lite Ins., Co., 211,N,, C. 427,190 S.. BE. 744 
(1937); Petty v. Pacific Mut. Life Ins. 
Con 2igaN ate loves Oo mots CoSallos i): 
Fountain v. Mutual Life Ins. Co., 55 F. 
(2d) 120 (1932). 


§ 58-29. No insurance contracts except under this chapter.—It is 


unlawful for any company to make any contract of insurance upon or concerning 
any property or interest or lives in this State, or with any resident thereof, or 
for any person as insurance agent or insurance broker to make, negotiate, solicit, 
or in any manner aid in the transaction of such insurance, unless and except as 
authorized under the provisions of this chapter. (1899, c. 54, s. 2; Rev., s. 4807; 


C. S., s. 6288.) 


Recovery by Insured Where Contract 
Void as to Insurer.—The statute does not 
impose on the insured the duty of show- 
ing the authority of the company or its 
agent, as the statute is for the protection 
of the policyholder, and a recovery can be 
had by the insured although as to the in- 
surer the contract may be void. Gazzam 
werinss Go tis) N) G, 380, 71° 5.7. 434 
(1911). 

When a statute or valid regulation in 
restraint only of the company’s action is 
made for protection of the policyholder, 
a recovery may ordinarily be had, though 
the contract is in breach of the regulation. 
Blount v. Fraternal Ass’n, 163 N. C. 167, 
on. EB. 299 (1913); Robinson v. Life, etc., 
Caei63uN: 6C.0415) 79 S48. 681 (1913); 
Morgan y. Fraternal Ass’n, 170 N. C. 75, 
S680. Ee 975 (1915). 


When Resident Process Agent Not Re- 
quired for Foreign Company.—The issu- 
ance of one or more policies of fire insur- 
ance, by a corporation, created and exist- 
ing under the laws of another state, not 
by or through any agent, did not consti- 
tute “doing business” in the State of 
North Carolina, so as to require a resi- 
dent process agent. Ivy River Land, etc., 
Cotsv. Nationals Fire, etci, Co. 192 NEG 
115, 133 S. EB. 424 (1926). 

Applied in Wells v. Jefferson Standard 
ILS Ie, (Co, Pill IN, KC, 2h TOM Sy 1B. ee! 
(1937); Glover v. Rowan Mut. Fire Ins. 


Coe osS MIN eG a0) e145 25.c0t 1 (2d) i45 
(1947). 
Cited in Charleston, etc. Ry. Co. v. 


Wassiter. & .Co.,, 20% Ni Ci 2408 2077 Slik. 
9 (1934); Petty v. Pacific Mut. Life Ins. 
Combe le Ne@at5 7 193m be, 228 (1987 )e 


§ 58-30. Statements in application not warranties. — All statements 


or descriptions in any application for a policy of insurance, or in the policy itself, 
shall be deemed representations and not warranties, and a representation, unless 
material or fraudulent, will not prevent a recovery on the policy. (1901, c. 705, 
Bu2eehevy., s..4008> C.. S., s..6289;) 
The purpose of the statute is to prevent 
insurance companies from escaping the 


33) 


payment of honest losses upon technicali- 
ties and strict construction of contracts. 


§ 58-30 


Cottingham v. Maryland Motor Car Ins. 
Co.) 168 NGOs 984 “Sy En 2742C1915)5 
Garvey v. Old: Colony Ins. Co., 153 F. 
Supp. 755 (1957). 

Material Representations. — In an ap- 
plication for a policy of life insurance 
every fact stated will be deemed material, 
which would materially influence the 
judgment of the insurance company either 
in accepting the risk or in fixing the pre- 
mium rate. Bryant v. Metropolitan Life 
InsiiCo,an sate NweO 218th? 60aS.oby . 983 
(1908); Gardner y. North State Mut. Life 
Insa) Cos i630 Ne 1G. (8675.79.55. 1. 806 
(1913)'; Garvey vs Old Colony. "Ins: Co., 
153 F. Supp. 755 (1957). 

A material representation shall avoid 
the policy if it is also false and calculated 
to influence the company, if without notice 
of its falsity, in making the contract at all, 
or in estimating the degree and character 
of the risk, or in fixing the premiums. 
Gardner v. North State Mut. Life Ins. 
CospicaeNa C2 36700799 SE.) S06 (1913). 

The North Carolina cases declare the 
rule to be that “the materiality of the rep- 
resentation depends on whether it was 
such as would naturally and reasonably 
have influenced the insurance company 
with respect to the contract or risk.’ Car- 
rolley, Carolina Cas: “Ins. -Co., S27) Nee 
456, 458, 42 S. E. (2d) 607 (1947); Walker 
v. Philadelphia Life Ins. Co., 127 F. Supp. 
26 (1954); Old Colony Ins. Co. v. Garvey, 
253 F. (2d) 299 (1958). 

A representation in an application for 
a policy of life insurance is deemed mate- 
rial if the knowledge or ignorance of it 
would naturally influence the judgment of 
insurer in making the contract, and writ- 
ten questions relating to health and their 
answers in an application are deemed 
material as a matter of law. Tolbert v. 
Mutual Benefit Life Ins. Co., 236 N. C. 
416, 72 S. E. (2d) 915 (1952). 

Answers to questions in application for 
life insurance were material, and being al- 
so false, the contract of insurance is viti- 
ated and there can be no recovery. Walker 
v. Philadelphia Life Ins. Co., 127 F. Supp. 
26 (1954). 

Misrepresentations admitted, of which 
the court will take judicial notice, must 
be deemed material as a matter of law; 
and their making is sufficient ground for 
canceling of the policy, whatever may be 
proved in extenuation of the conduct of 
insured in making them. Jeffress v. New 
York Life Ins. Co., 74 F. (2d) 874 (1985). 

Same—As to Attendance of Physicians, 
Diseases, etc.—Where the application de- 
clares that the statements the applicant 
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makes below are true and there is no evi- 
dence that the company or its agents were 
aware of any facts to the contrary, all of 
the misrepresentations made as to the 
prior attendance of physicians, diseases, 
surgical operations, and the like are 
deemed material. Alexander v. Metropol- 
itan Life Ins. Co., 150 N. C. 536, 64 S. E. 
432 (1909); Mutual Life Ins. Co. v. Leaks- 
ville Woolen Mills, 172 N. C. 534, 90 S. 
E. 574 (1916). 

A statement in an application for rein- 
statement of an insurance policy that ap- 
plicant, in the year previous, had not had 
any injury, sickness, or ailment of any 
kind, and had not required the services of 
a physician, being a statement of fact 
within the knowledge of applicant is a 
material representation as a matter of law. 
Petty v. ‘Pacific Mut. “Life Ins. €o,ec12 
Nw C2157, 193.45. Bi 225s. 

A representation by insured that he had 
never consulted a physician or been in a 
hospital is material, and testimony of 
physicians that insured was not in sound 
health at the date of the delivery of the 
policy is competent on the issue of fraud. 
Potts v. Life Ins: Co., 206 N. Co 257.8174 
Sie 123 (1934)s 

Same—As to Applications for Other In- 
surance.—Answers made in response to 
questions in the application as to appli- 
cations for other insurance, where the ap- 
plicant declares that they are true and of- 
fers them as an inducement to the issu- 
ance of the policy, are deemed material as 
a matter of law. Fountain v. Mutual Life 
Ins; Co. 5S. «(2d ) e120 nts oso 


Immaterial Representations.—The false 
representation of the relationship between 
insured and beneficiary is, as a matter of 
law, immaterial. Howell v. American Nat. 
Ins. ‘Co., 189 N.. Cy 212, "126 “Sy Hoes 
(1925). 

A treatment for a mere temporary in- 
disposition may well be regarded as im- 
material where an applicant fully discloses 
medical treatment for a serious ailment 
administered at or about the same time. 
Jeffress v. New York Life Ins. Co., 74 F. 
(2d) 874 (1935). 

Under this section, a failure to disclose 
the fact that insured had had some time 
previous to her application one-half de- 
gree of fever due to a mild form of ma- 
laria and from which she had entirely re- 
covered, taken in connection with the 
further fact that she was at the time of the 
application in sound health and otherwise 
insurable, was held not material. Wells 
v. Jefferson Standard Life Ins. Co., 211 
N. C., 427;°190 So.E.. 744, (4987). 
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Misrepresentation Need Not Contribute 
to Loss.—It is not necessary, to defeat 
a recovery, that a material misrepresenta- 
tion by the applicant must contribute in 
some way to the loss for which indemnity 
is claimed. Bryant v. Metropolitan Life 


free co, J47° N. C 781, 60S: FE. 963 
(1908). 
Unintentional Misrepresentations.—The 


company is entitled to have the pol- 
icy canceled on bringing suit within the 
proper time, especially where, even if the 
misrepresentations are not intentional, the 
policy, when delivered, plainly discloses 
the untruthfulness of the representations. 
Mutual Life Ins. Co. v. Leaksville Woolen 
Mills, 172 N. C. 534, 90 S. E. 574 (1916). 


The North Carolina law is that a fraud- 
ulent or material misrepresentation in the 
application for insurance, even though in- 
nocently made, will prevent recovery on 
the policy. Garvey v. Old Colony Ins. 
Co., 153 F. Supp. 755 (1957). 


Fraud is not essential under this section 
and as a general rule recovery will not be 
allowed if the statements made and ac- 
cepted as inducements to the contract of 
insurance are false and material. Wells v. 
Jefferson Standard Life Ins. Co., 211 N. 
227, 190° S..E. 744 (19387). 


False Material Representations, Al- 
though Not Fraudulent, Void Policy.— 
Where representations were material to 
the issuance of an insurance certificate, 
the certificate was void notwithstanding 
the evidence tended to show that the 
representations, although false, were not 
fraudulent. Inman v. Sovereign Camp, W. 
O. W., 211 N. C. 179, 189 S. E. 496 (1937). 

It is well settled that a material repre- 
sentation which is false will constitute 
sufficient ground upon which to avoid the 
policy. Tolbert v. Mutual Benefit Life 
Baer O S60 N.C. 4169720 So. (2d) 
915 (1952). 


Clearly a representation which is mate- 
rial and false will prevent recovery, even 
though not fraudulent. Walker v. Phila- 
Beiphia Lite Ins Co., 127° F. Supp: 26 
(1954). 

Same—Instruction—An instruction of 
the court which tends to leave the impres- 
sion that it was not only necessary that 
insurer show that the representations were 
false and material but also that they were 
fraudulently made with intent to deceive, 
must be held for prejudicial error. Tol- 
bert v. Mutual Benefit Life Ins. Co., 236 
oe. 41607295. Be (2d) 915 (1958). 

Verbal Answers Made to Agent by Ap- 
plicant for Fire Policy—Whatever be the 
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North Carolina rule with respect to the 
effect to be given to written answers to 
written questions in an application for a 
life insurance policy, which is attached to 
and made a part of the policy, there is 
nothing in the law of North Carolina, or 
anywhere else, which requires that any 
such rule be applied to verbal answers 
made by an applicant for a fire policy to 
an agent asking questions for the purpose 
of obtaining information upon which to 
describe the insured property in the policy. 
To hold that such answers are to be 
deemed material as a matter of law would 
be to give them the status of warranties 
in contravention of this section. Old 
Colony Ins. Co. v. Garvey, 253 F. (2d) 
299 (1958). 

Identification of Insured Vehicle. — A 
vehicle covered by a policy of liability in- 
surance may be identified as between the 
parties not only by the motor and serial 
numbers entered on the policy but also by 
descriptive insignia resorted to in the 
Policy, or, in case of an ambiguous de- 
scription, by evidence aliunde, and_ this 
without resort to the equitable doctrine of 
reformation for mutual mistake or fraud. 
Ratliff v. Virginia Surety Co., 232 N. C. 
166, 59 S. E. (2d) 609 (1950). 

The complaint alleged in effect that in- 
sured owned but two White tractors, one 
of which had been scrapped for junk at 
the time the policy was issued and that 
the other was involved in the collision in 
suit, but that through mistake the motor 
and serial numbers of the scrapped vehicle 
were entered in the policy instead of those 
of the vehicle in use, and that the vehicle 
in use was the one actually insured. It was 
held that a demurrer to the complaint was 
improperly sustained, since, as between 
the parties, insured is entitled under the 
allegations of the complaint, admitted by 
the demurrer, to attempt to identify the 
property insured by other descriptive 
insignia contained in the policy and by evi- 
dence aliunde. Ratliff v. Virginia Surety 
Co., 232 N. C. 166, 59 S. E. (2d) 609 
(1950). 

Unoccupancy of Insured House. — Evi- 
dence held insufficient to show that knowl- 
edge of the unoccupancy of the house in- 
sured would have influenced the company 
naturally and materially on the question 
of risk. Garvey v. Old Colony Ins. Co., 
153 F. Supp. 755 (1957). 

If the insurance company knew that the 
representations made by the insured were 
false, it cannot set the policy aside on the 
grounds that they were material or fraud- 
ulent. Gardner vy. North State Mut. Life 


§ 58-30 


Dns. © Coe eiGe, Nee Ge s6T. 
(1913). 

The failure of insured to disclose treat- 
ment by a physician within five years 
prior to the application was held not a 
suppression of a material fact in light of 
the evidence, and was not adequate cause 
for cancellation of the policy. Anthony v. 
‘Teachers’ Protective Union, 206 N. C. 7, 
73S Eo | (L934), 

Where an insurance company has given 
a “binding slip” to an applicant for in- 
surance, it only protects the applicant 
against the contingency of his sickness in- 
tervening its date and the delivery of the 
policy, if the applicant for insurance is 
accepted, and as such slip does not in- 
sure of itself, it does not affect the right 
of the insurer to avail itself of all defenses 
it may have, under the policy, after its 
delivery, to avoid payment thereof by rea- 
son of material misrepresentation made in 
the application for it. Gardner v. North 
StatesMaute icitesins. Co. 163 NivC e367, 
ROS. 8806 C1913): 

Where insured stated she was not preg- 
nant and died of childbirth in less than 
nine months, this statement did not pre- 
clude recovery, in view of the evidence 
that insurer issued its policy on the life 
of the insured when it knew she was 33 
years of age, had been married about a 
year, and that ordinarily pregnancy might 
be expected, and it required an additional 
premium on that account. Wells v. Jef- 
ferson Standard Life Ins. Co., 211 N. C. 
497 8190.5. 744 (1937). 

Burden Is on Insurer to Prove Misrep- 
resentation.—By offering in evidence the 
policy of insurance and the insurer’s ad- 
mission of its execution and delivery and 
of the death of the insured, the benefici- 
aries made out a prima facie case, and the 
burden was then upon the insurer to re- 
but it by proof of the alleged misrepresen- 
tation. And though the beneficiaries, in 
anticipation of the defense, elected to offer 
testimony as to misrepresentations, this 
did not change the rule as to the burden 
of proof. Wells v. Jefferson Standard Life 
Insts Gos meelis Ne C427. 19005. 2H rd 
(1937). 

Evidence Admissible-——After a contract 
of life insurance has become effective, its 
terms may not be contradicted so as to 
affect its continued validity; but it may 
be shown that the delivery of the policy 
was made upon false representations in 
the application therefor, as to the health 
of the insured and as to his not having 
been subjected to contagious diseases for 
a prior period of one year, and the like, 


wa) Sy 18, BOE 
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for such matters bear upon the question 
as to whether the policy had ever taken ef- 
fect as a contract of insurance. Gardner 
v. North State Mut. Life Ins. Co., 163 N. 
Cr 36779 (Seeks, S06 “C191 ye 

Evidence Not Showing Fraud.—Where 
the evidence shows that insured was suf- 
fering with an incurable disease, but the 
uncontradicted evidence shows he was ig- 
norant of this fact, and that he had been 
assured by a physician, whom he had con- 
sulted, that there was nothing the mat- 
ter with him at the date of application, 
there is no evidence from which the jury 
could find that the statement made by the 
applicant in the application was fraudu- 
lent and this section is applicable. Mis- 
souri State Life Ins. Co. v. Hardin, 208 
Nu GC; 22,)179°S. Been (1986)e 

Questions for Jury—Where the insured 
had hernia at the time of his application, 
and, without specific question as to this, 
stated he was in sound physical and men- 
tal condition, “no exceptions,’ and there 
is evidence tending to show that the 
hernia did not affect the soundness of his 
health, it was for the jury to determine 
whether his representation was false and 
material. Hines v. New England Casualty 
Co., 172 N: C225) 9029.0 130 Sigs 


Whether a misrepresentation is made 
with fraudulent intent by insured, or 
whether it is material, so that insurer 
would not have issued the policy had it 
known the truth, are ordinarily questions 
for the jury. Harrison v. Metropolitan 
Life Ins. Co 5.'207 NmiC. 487,37 7eoaen 
423 (19384). 

Same—Instruction. — The evidence 
tended to show that in her application for 
hospital insurance plaintiff inadvertently 
misrepresented that she did not have her- 
nia, and that subsequent to the issuance of 
the policy plaintiff was hospitalized for 
appendicitis. The court held that a charge 
to the effect that the misrepresentation 
would bar recovery if the hernia in any 
way contributed to the hospitalization or 
materially affected the acceptance of the 
risk by insurer so that insurer would not 
have written the policy in the form it was 
issued if the existence of the hernia had 
been known, was without error, the ques- 
tion of materiality of misrepresentation 
being for the jury upon the evidence. Car- 
roll) va Carolina asus (nce Commo] memes 
456, 42 S. E. (2d) 607 (1947), discussed in 
26 N. C. Law Rev. 78. 


Fraternal Benefit Associations and Fra- 
ternal Orders.— Fraternal benefit asso- 
ciations fall within the provision of this 


§ 58-30.1 Cu. 58. INSURANCE § 58-31 
section as to representations, but frater- 


Gray v. Woodmen of the World, 179 N. 
nal orders as defined in § 58-264 do not. 


CP 210; 102"SME. 195. (1920): 


§ 58-30.1. Additional or coinsurance clause.—No insurance company 
or agent licensed to do business in this State may issue any policy or contract of 
insurance covering property in this State which shall contain any clause or pro- 
vision requiring the insured to take or maintain a larger amount of insurance 
than that expressed in such policy, nor in any way provide that the insured 
shall be liable as a coinsurer with the company issuing the policy for any part 
of the loss or damage to the property described in such policy, and any such 
clause or provision shall be null and void, and of no effect: Provided, the coin- 
surance clause or provision may be written in or attached to a policy or policies 
issued when there is printed or stamped on the filing face of such policy or on 
the form containing such clause the words “coinsurance contract,’ and the Com- 
missioner may, in his discretion, determine the location of the words “coinsur- 
ance contract’ and the size of the type to be used. If there be a difference in the 
rate for the insurance with and without the coinsurance clause, the rates for each 
shall be furnished the insured upon request. (1915, c. 109, s. 5; C. S., s. 6441; 
feo ce / Ons. 45:19452°02 377401947, c.</21.) 

Cross Reference.—See § 58-177 and The 1947 amendment added the latter part 


note. of the proviso and made other changes 
Editor’s Note—The 1945 amendment therein. 


rewrote former § 58-181 as this section. 


§ 58-30.2. Group plans other than life, annuity or accident and 
health.—No policy of insurance other than life, annuity or accident and health 
may be written in North Carolina on a group plan which insures a group of in- 
dividuals under a master policy at rates lower than those charged for individual 
policies covering similar risks. The master policy and certificates, if any, shall 
be first approved by the Commissioner and the rate, premiums or other essential 
information shall be shown on the certificate. (1945, c. 377.) 


§ 58-31. Stipulations as to jurisdiction and limitation of actions.— 
No company or order, domestic or foreign, authorized to do business in this State 
under this chapter, may make any condition or stipulation in its insurance con- 
tracts concerning the court or jurisdiction wherein any suit or action thereon 
may be brought, nor may it limit the time within which such suit or action may 
be commenced to less than one year after the cause of action accrues or to less 
than six months from any time at which a plaintiff takes a nonsuit to an action 
begun within the legal time. All conditions and stipulations forbidden by this 
section are, void. (1899, c. 54, ss. 23, 106; 1901, c. 391, s. 8; Rev., s. 4809: C. 
5.20290. ) 

History of Section—See Boyd v. Bank- 
ers) Go Shippers) Ins. .Co., 245. N. C.«503, 


preme Court to be valid when it does not 
conflict with any provision of the statute. 


Pogo. 1.) (2d)..703 (1957). 

Section Repealed to Extent of Conflict 
with Contractual Limitation in Standard 
Form Fire Policy.—This section was re- 
pealed by chapter 378, Session Laws of 
1945 (G. S. 58-176) insofar as it is in con- 
flict with the contractual limitation in a 
standard form of a fire insurance policy 
that suit on the policy be instituted within 
one year of the inception of loss. Boyd 
v. Bankers & Shippers Ins. Co., 245 N. C. 
503, 96 S. E. (2d) 703 (1957). 

Limitation Not in Conflict with Statute 
Is Valid—aA stipulation in a policy as to 
time of bringing action is a contractual 
limitation, and has been held by the Su- 


Parker v. Insurance Co., 143 N. C. 339, 55 
S. E. 717 (1906), citing Muse v. London 
UNSSiita.Cocps, 109, N.« C.ne40Na3e5. by, 94 


(1891), and Dibbrell v. Georgia Home 
PicmecOcul tO) Nie Ce los. 14. 5. He 783 
(1892). 


Section Construed with Standard Fire 
Insurance Policy.—The provisions of a 
standard fire insurance policy, as set out 
in the statute, must be construed with the 
provision of this section, and when the ac- 
tion is brought within the time herein 
prescribed it will not be barred. Modlin 
vy. Atlantic Fire Ins. Co., 151 N.C, 35,65 
S. E. 605 (1909). Under the standard 
policy the insured has sixty days to file 
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his proof of loss and then, according to 
the provisions of the statute, he has 
twelve months within which to commence 
his suit. Lowe v. United States Mut. 
ACCEL ASS nad 5 PINGIC (MIS ec 0nIG aie” 269 
(1894); Gerringer v. North Carolina 
Home ins, CosedsseN mica 40%) 45050) be 
773 (1903). See § 58-176. 


The standard policy is not regulated 
by the statute of limitations, and the dis- 
abilities which stop the running of the 
statute have no effect upon it. Hence, the 
imprisonment of the insured will not give 
him the right to recover when he has de- 
layed his action for more than a year. 
This rule applies likewise to minors. 
Hollye vy. Wondon AssuriGCo.7 170) Nu Ce 
4, 86 S. E. 694 (1915). 

Waiver of Stipulation of Standard Pol- 
icy—Estoppel—As the stipulation of the 
standard policy is a contract, and not a 
statute of limitations, it may be waived, or 
the party for whose benefit it was pro- 
vided may be estopped by his conduct 
from insisting upon its enforcement. Dib- 
brell v. Georgia Home Ins. Co., 110 N. C. 
193 P14 S20 E31 7835 (1892); 


The stipulations in accident insurance 
policies that proceedings shall not be be- 
gun until ninety days after proof of loss 
do not contravene this section, when the 
policy also states that the insured may 
bring his action within twelve months 
after the accident, this being construed to 
mean that he will have twelve months 
after the cause of action accrues. Heilig 
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v. Aetna Life Ins. Co., 152 N. C. 358, 67 
S. E. 927 (1910). 

Fraternal Orders.—Provisions of the 
constitution and bylaws of a fraternal in- 
surance order, that suits shall not be 
brought or maintained for any cause or 
claim arising out of the benefit certificate 
of a member unless within one year from 
the time the right of action accrues, are 
valid. Faulk vy. Fraternal Mystic Circle, 
L71 NO. 801, 88.6.8 He 431. (10a e 

Contracts of indemnity against loss or 
surety bonds for the faithful performance 
of a building contract are regarded in the 
nature of contracts of insurance and any 
conflicting restriction in such contract as 
to the time of bringing an action to re- 
cover damages for the breach of the con- 
tract is void. Guilford Lumber Mfg. Co. 
v. Johnson, 177 Ns Gs 44) 97.25 2 eeree 
(1919). 

Limitation Must Be Pleaded.—A limita- 
tion in a surety bond as to the time 
in which an action may be maintained 
against the surety thereon, after notice of 
default, is contractual, and affects the 
remedy, and it is necessary that the surety 
plead it in the action for it to be available 
as a defense. Ideal Brick Co. v. Gentry, 
191 N. €.' 636, 132° S. E. 800 (1926): 

Nonsuit.—In case a nonsuit is entered 
and it does not appear on record when 
the nonsuit was entered it will be pre- 
sumed that it was within six months prior 
to the date on which action was com- 
menced. Parker v. Insurance Co., 143 N. 
C339, 5579S. A717, 1906); 


§ 58-31.1. Proof of loss forms required to be furnished.—When any 


company under any insurance policy requires a written proof of loss after notice 
of such loss has been given by the insured or beneficiary, the company or its 
representative shall furnish a blank to be used for that purpose. If such forms 
are not so furnished within fifteen days after the receipt of such notice the claim- 
ant shall be deemed to have complied with the requirements of this policy as to 
proof of loss, upon submitting within the time fixed in the policy for filing proofs 
of loss, written proof covering the occurrence, character, and extent of the loss 
for which claim is made. (1945, c. 377.) 


§ 58-32. Insurance as security for a loan by the company.—Where 
an insurance company, as a condition for a loan by such company, of money 
upon mortgage or other security, requires that the borrower insure either his 
life or that of another, or his property, or the title to his property, with the com- 
pany, and assign or cause to be assigned to it a policy of insurance as security 
for the loan, and agree to pay premiums thereon during the continuance of the 
loan, whether the premium is paid annually, semiannually, quarterly, or monthly, 
such premiums shall not be considered as interest on such loans, nor will any 
loan be rendered usurious by reason of any such requirements, where the rate 
of interest charged for the loan does not exceed the legal rate and where the 
premiums charged for the insurance do not exceed the premiums charged to other 
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persons for similar policies who do not obtain loans. (1915, c. 8; 1917, c. 61; 


8 4es 62910) 

Section Does Not Exempt from Usury 
Laws.—This section was held not to ex- 
empt insurance companies from the pro- 
visions of § 24-1 and § 24-2, relating to 
usury, the purport and effect of the sec- 
tion being merely to allow insurance com- 
panies to require as a condition precedent 
to the loan of money that the borrower 
take out a policy of insurance and as- 
sign same as security for the loan. If this 
section did provide that insurance com- 
panies should be exempt from § 24-1 and 


Art. I, § 7, of the Constitution. Cowan v. 
pecurity edie, etc... Cos 211 °N.-Cj18, 48s 
S. E. 812 (1936). 

Endowment Policy.—A ten-year endow- 
ment policy comes within the provisions 
of this section, when such endowment pol- 
icy provides that the face amount thereof 
shall be paid to the beneficiary if insured 
dies during the ten-year period while the 
policy is in force. Cowan vy. Security Life, 
Gus, Cer, Biel ING GS Te, GRE Sy 1p che 
(1936). 


§ 24-2, it would be void as in violation of 


§ 58-33. Companies must do business in own name; emblems, in- 
signias, etc.—Every insurance company must conduct its business in the State 
in, and the policies and contracts of insurance issued by it shall be headed or en- 
titled only by, its proper or corporate name. There shall not appear on the face of 
the policy or on its filing back anything that would indicate that it is the obliga- 
tion of any other than the company or companies responsible for the payment of 
losses under the policy, though it will be permissible to stamp or print on the bot- 
tom of the filing back, the name or names of the department or general agency is- 
suing the same, and the group of companies with which the company is financially 
affiliated. The use of any emblem, insignia, or anything other than the true and 
proper corporate name of such company shall be permitted only with the approval 
of the Commissioner. (1899, c. 54, s. 18; Rev., s. 4811; C. S., s. 6292; 1945, c. 
eal O71, S410.) 

Editor’s Note.—The 1945 amendment 
struck out the words “foreign or domes- 
tic’ formerly appearing after the word 
“company” in line one. 


§ 58-33.1. Must not pay death benefits in services.—No insurance 
company now doing business in this State or that may hereafter be authorized 
to do business in this State issuing contracts providing benefits in the event 
of death shall issue any contract providing for the payment of benefits in merchan- 
dise or service to be rendered to such policyholder or his beneficiary. (1945, 


23/75) 


§ 58-34. Publication of assets and liabilities; penalty for failure.— 
When any company publishes its assets, it must in the same connection and with 
equal conspicuousness publish its liabilities computed on the basis allowed for 
its annual statements; and any publications purporting to show its capital must 
exhibit only the amount of such capital as has been actually paid in cash. Any 
company or agent thereof violating the provision of this section shall be punished 
by a fine of not less than fifty nor more than two hundred dollars. (1899, c. 54, 
Bewley, 96> Rey: ss 03492) 48121 Co Sits: 6293.) 


The 1951 amendment added the second 
and third sentences. For brief comment 
on the amendment, see 29 N. C. Law Rev. 
398. 


§ 58-35. Unearned premium reserves.—Every insurance company other 
than life and real estate title insurance shall maintain unearned premium reserves 
equal to the unearned portions of the gross premiums charged on unexpired or 
unterminated risks and policies, provided, that excluding commissions thereon, 
unmatured installment premiums on such risks and policies may be treated as 
admitted assets or allowed as deductions from liabilities in computing the neces- 
sary reserves therefor, subject to regulations issued by the Commissioner. No 
deductions may be made from the gross premiums in force except for original 
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premiums canceled on risks terminated or reduced before expiration, or except 
for premiums paid or credited for risks reinsured with other solvent assuming 
insurers. Premiums charged for bulk or portfolio reinsurance assumed from 
other insurers shall be included as premiums in force on the basis of the original 
premiums and the original terms of the policies of the ceding insurer. Reinsur- 
ance ceded to such an assuming insurer may be deducted on the basis of original 
premiums and original terms except in the case of excess loss or catastrophe 
reinsurance which may be deducted only on the basis of actual reinsurance 
premiums and actual reinsurance terms. The Commissioner of Insurance may 
accept the valuation made by the company upon such evidence of its correctness 
as the Commissioner may require. 

If in the opinion of the Commissioner the above method does not produce an 
adequate reserve he may require the company to calculate its unearned premium 
reserve upon the monthly pro rata fractional basis, or, if necessary, on each re- 
spective risk from the date of the issuance of the policy, and in case of premiums 
covering indefinite terms he may prescribe special regulations. (1899, c. 54, s. 
67, 1901, c. 391, s..5; Rev., s..4704 51907, ¢..1000, cs. 4% CaS. s6294.m oe 
O17 aN o47 C721.) 

Editor’s Note—The 1945 amendment 
repealed the former section and inserted 


in lieu thereof the present section and §§ 
58-35.1 and 58-35.2. The 1947 amendment 


Section Constitutional—This section in 
no way impinges on the Constitution. 
Hardware Mut. Fire Ins. Co. v. Stinson, 
210 N. C, 69,185 'S, E7449" (1936). 


substituted in the first sentence the word 
“unterminated” for the word “undeter- 
mined”, and added the proviso to the sen- 
tence. For comment on the 1947 amend- 


Unearned premiums are a liability of 
the company. Hardware Mut. Fire Ins. 
Co. v. Stinson, 210 N. C. 69, 185 S. E. 449 
(1936). 


ment, see 25 N. C. Law Rev. 440. 


§ 58-35.1. Loss reserves of fire and marine insurance companies.—- 
In any determination of the financial condition of any fire or marine or fire and 
marine insurance company authorized to do business in this State, such company 
shall be charged, in addition to its unearned premium liability as prescribed in 
§ 58-35, with a liability for loss reserves in an amount equal to the aggregate of 
the estimated amounts payable on all outstanding claims reported to it which 
arose out of any contract of insurance or reinsurance made by it, and in addition 
thereto an amount fairly estimated as necessary to provide for unreported losses 
incurred on or prior to the date of such determination, and including, both as to 
reported and unreported claims, an amount estimated as necessary to provide 
for the expense of adjusting such claims, and there shall be deducted, in determin- 
ing such liability for loss reserves, the amount of reinsurance recoverable by 
such company, in respect to such claims, from assuming insurers. (1945, c. 377 %, 


§ 58-35.2. Loss and loss expense reserves of casualty insurance and 
surety companies. — (a) In determining the financial condition of any casualty 
insurance or surety company and in any financial statement or report of any 
such company, there shall be included in the liabilities of such company loss re- 
serves and loss expense reserves at least equal to the amounts required under 
the provisions of this section, and the amount of such reserves shall be dimin- 
ished by allowance or credit for reinsurance recoverable from assuming insurers. 
The date as of which such determination, statement or report is made is herein- 
after referred to as the date of determination. 

(b) For all outstanding losses, other than those incurred under policies of work- 
men’s compensation, employer’s liability or personal injury liability insurance, 
such loss reserves shall include the following : 

(1) The aggregate estimated amounts due or to become due on account of all 
losses and claims incurred but not paid, including the estimated lia- 
bility on any notice received by the company of the occurrence of any 
event which may result in a loss. 
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(2) The aggregate amounts of liability for all losses incurred but on which 
no notice has been received, estimated in accordance with the com- 
pany’s prior experience, if any, otherwise in accordance with the ex- 
perience of similar companies under similar contracts of insurance. 
The estimated liabilities for such losses under all its bonds, policies or 
contracts of, or covering any of the risks of, fidelity insurance, shall be 
not less than ten per cent of the net premiums in force thereon, and 
the estimated liabilities for all such losses under all its surety contracts 
shall be not less than five per cent of the net premium in force thereon. 


In any loss reserves computed in accordance with rules or regulations pre- 
scribed by the Commissioner under the provisions of subsections (g) or (h) 
there shall be included, for liability upon all losses incurred but on which no 
notice has been received, an amount not less than that indicated by the com- 
pany’s experience. 

(c) The reserves for outstanding losses and loss expenses under policies of 
personal injury liability insurance and under policies of employer’s liability in- 
surance, except as provided in subsections (g) and (h), shall be computed as 
follows: 

(1) For all liability suits being defended under policies written: 

a. Ten years or more prior to the date of determination, one thou- 
sand five hundred dollars for each suit. 

b. Five or more and less than ten years prior to the date of determi- 
nation, one thousand dollars for each suit. 

c. Three or more and less than five years prior to the date of deter- 
mination, eight hundred fifty dollars for each suit. In any event 
the total loss and loss expense reserves for all such liability 
policies written more than three years prior to the date of deter- 
mination shall be not less than the aggregate of the estimated 
unpaid losses and loss expenses under such policies computed 
on an individual case basis. 

(2) For all such liability policies written during the three years immediately 
preceding the date of determination, such reserves shall be the sum of 
the reserves for each such year, which shall be sixty per cent of the 
earned premiums on liability policies written during such year less 
all loss and loss expense payments made under such policies written 
in such year. In any event such reserves for each of such three years 
shall be not less than the aggregate of the estimated unpaid losses and 
loss expense for claims incurred under liability policies written in 
the corresponding year computed on an individual case basis. 

(d) The reserves for outstanding losses and loss expenses under policies of 
workmen’s compensation insurance, except as provided in subsections (g) and 
(h), shall be computed as follows: 

(1) For all such compensation policies written more than three years prior 
to the date of determination, such reserves shall be the present values, 
at three and one-half per cent interest per annum, of the determined 
and estimated future loss and loss expense payments under such poli- 
cies computed on an individual case basis. 

(2) For all such compensation policies written during the three years im- 
mediately preceding the date of determination, such reserve shall be 
the sum of the reserves for each such year, which shall be sixty-five 
per cent of the earned premiums on such compensation policies written 
during such year less all loss and loss expense payments made under 
such policies written in such year. In any event such reserves for 
each of such three years shall be not less than the present values at 
three and one-half per cent interest per annum, of the determined and 
estimated unpaid losses and loss expenses in connection with claims 
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incurred under compensation policies written in the corresponding 
year computed on an individual basis. 

(e) The earned premiums referred to in this section shall be computed as fol- 
lows: Determine the gross premiums charged on all such policies written or as- 
sumed, including all determined excess and additional premiums thereon; then 
deduct return premiums thereon other than premiums returned to policyholders 
as dividends, and deduct premiums for reinsurance ceded thereon to assuming 
insurers, and from such net premiums deduct the unearned premiums on such 
policies in force. The policy year basis as used in this section means the year 
in which a policy is written and all premiums, losses and loss expenses relating 
to policies written in such year shall be credited or charged to such year. 

The terms “loss payments” and “loss expense payments” as used in this sec- 
tion shall be determined by including all payments to claimants under such 
policies, payments for medical and surgical attendance, legal expenses, salaries 
and expenses of investigators, adjusters and field men, apportionable salaries 
and expenses of the home office and branch offices and all other payments made 
by such insurer on account of claims under such policies, whether such payments 
shall be allocated to specific claims or unallocated. Loss and loss expense pay- 
ments shall be reduced by the amount of reinsurance recovered therefor from 
any assuming insurer. 

(f£) All unallocated payments of liability loss expenses on policies referred to in 
subsection (c), made in a given calendar year subsequent to the first four years 
in which an insurer has been issuing liability policies shall be distributed by 
policy years as follows: Thirty-five per cent shall be charged to that year, forty 
per cent to the preceding year, ten per cent to the second year preceding, ten per 
cent to the third year preceding and five per cent to the fourth year preceding. 
Such payments made in each of the first four calendar years in which an insurer 
issued liability policies shall be distributed by policy years as follows: In the 
first calendar year one hundred per cent shall be charged to that year, in the 
second calendar year fifty per cent to that year and fifty per cent to the preced- 
ing year, in the third calendar year forty per cent to that year and forty per cent 
to the preceding year and twenty per cent to the second year preceding, and in 
the fourth calendar year thirty-five per cent to that year and forty per cent to 
the preceding year and fifteen per cent to the second year preceding and ten per 
cent to the third year preceding. A schedule showing such distribution shall be 
included in the annual statement. 

All unallocated payments of compensation loss expenses on policies referred 
to in subsection (d), made in a given calendar year subsequent to the first three 
years in which an insurer has been issuing compensation policies shall be dis- 
tributed by policy years as follows: Forty per cent shall be charged to that year, 
forty-five per cent to the preceding year, ten per cent to the second year preced- 
ing and five per cent to the third year preceding. Such payments made in each 
of the first three calendar years in which an insurer issues compensation policies 
shall be distributed by policy years as follows: In the first calendar year one 
hundred per cent shall be charged to that year, in the second calendar year fifty 
per cent to that year and fifty per cent to the preceding year, in the third calen- 
dar year forty-five per cent to that year, and forty-five per cent to the preceding 
year and ten per cent to the second year preceding. A schedule showing such 
distribution shall be included in the annual statement. 

(g) Whenever in the judgment of the Commissioner the loss and loss expense 
reserves of any casualty or surety company doing business in this State calcu- 
lated in accordance with the foregoing provisions are inadequate, he may, in his 
discretion, modify the formulas hereinbefore set forth or prescribe any other 
basis which will produce adequate reserves. Each insurer that writes liability 
or compensation policies shall include in the annual statement required by law a 
schedule of its experience thereunder in such form as the Commissioner may 
prescribe. 
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(h) For the purpose of determining loss reserves every casualty insurance and 
every surety company doing business in this State shall keep a complete and 
itemized record showing all losses and claims on which it has received notice, in- 
cluding all notices received by it of the occurrence of any event which may result 


in a loss. ©( 1945, c. 377.) 


§ 58-36. Corporation or association maintaining office in State re- 
quired to qualify and secure license.—Any corporation or voluntary associa- 
tion, other than an association of companies, the members of which are licensed 
in this State, issuing contracts of insurance and maintaining a principal, branch, 
or other office within this State, whether soliciting business in this State or in 
foreign states, shall qualify under the insurance laws of this State applicable to 
the type of insurance written by such corporation or association and secure license 
from the Commissioner of Insurance as provided under this chapter on in- 
surance, as amended, and the officers and agents of any such corporation or 
association maintaining offices within this State and failing to qualify and secure 
license as herein provided shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be fined or imprisoned, or both, at the discretion of the 


court. (1937, c, 39.) 


§ 58-37. Revocation of license of foreign company; publication of 
notice.—lIf the Commissioner of Insurance is of the opinion, upon examination 
or other evidence, that a foreign insurance company is in an unsound condition, 
or, if a life insurance company, that its actual funds, exclusive of its capital, are 
less than its liabilities; or that it has failed to comply with the law, or if it, its 
officers or agents, refuse to submit to examination or to perform any legal ob- 
ligation in relation thereto, he shall revoke or suspend all certificates of authority 
granted to it or its agents, and shall cause notification thereof to be published in 
one or more newspapers published in this State; and no new business may there- 
after be done by it or its agents in this State while such default or disability con- 
tinues, or until its authority to do business is restored by the Commissioner. 


WS tewo4, sla lO0h Cll/Osal> Rey. ica4701; C5.) 0295, ) 


§ 58-38. Revocation of license of domestic company; injunction and 
receiver. — If, upon examination, the Commissioner of Insurance is of the 
opinion that any domestic insurance company is insolvent, or has exceeded its 
powers, or failed to comply with any provision of law, or that its condition is 
such as to render its further proceeding hazardous to the public or to its policy- 
holders, he shall revoke its license, and, if he deems it necessary, shall apply to 
a judge of the superior court to issue an injunction restraining it in whole or in 
part from further proceeding with its business. The judge may issue the in- 
junction forthwith, or upon notice and hearing thereon, and after a full hearing 
of the matter may dissolve or modify the injunction or make it permanent, and 
may make all orders and judgments needful in the matter, and may appoint 
agents or a receiver to take possession of the property and effects of the com- 
pany and to settle its affairs, subject to such rules and orders as the court from 
time to time prescribes. (1899, c. 54, s. 14; Rev., s. 4702; C. S., s. 6296.) 


§ 58-39. Revocation, suspension and refusal to renew license.—The 
license of any insurer, including fraternal orders and societies, may in the dis- 
cretion of the Commissioner be suspended or revoked or its renewal refused, 

(1) Whenever it fails or refuses to comply with any law, order or regulation 
applicable to it; 

(2) Whenever its condition is unsound, or its assets above its liabilities, 
exclusive of capital, are less than the amount of its capital or required 
minimum surplus; 

(3) Whenever it has published or made to the Department or to the public 
any false statement or report; 
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(4) Whenever it refuses to submit to any examination authorized by law; 

(5) Whenever it is found to make a practice of unduly engaging in litiga- 
tion, or delaying the investigation of claims or the adjustment or pay- 
ment of valid claims. 

Any such suspension, revocation or refusal to renew a license may also be 
made applicable to the license of an agent who is a party to such default or im- 
proper practice. (1899, c! 54, 'ss:"66, 75, 112; 1901) c) 391, s: 5: Rey.,;ssa470gs 
A/O SEC oeestO29/.1 194740. /21y) 

Editor’s Note—The 1947 amendment 
rewrote this section. 


§ 58-39.1. Limitation of risk.— Except as otherwise provided in this 
chapter, no insurer doing business in this State shall expose itself to any loss on 
any one risk in an amount exceeding ten per cent of its surplus to policyholders. 
Any risk or portion of any risk which shall have been reinsured shall be deducted 
in determining the limitation of risk prescribed in this section. This section shall 
not apply to life insurance or to the insurance of marine risks, or marine pro- 
tection and indemnity risks, or workmen’s compensation or employer’s liability 
risks, or to certificates of title or guaranties of title or policies of title insurance. 
For the purpose of determining the limitation of risk under any provision of this 
chapter, “surplus to policyholders” shall 

(1) Be deemed to include any voluntary reserves, or any part thereof, 
which are not required by or pursuant to law, and 

(2) Be determined from the last sworn statement of such insurer on file 
with the Commissioner pursuant to law, or by the last report on 
examination filed by the Commissioner, whichever is more recent at 
the time of assumption of such risk. 

In applying the limitation of risk under any provision of this chapter to alien 
insurers, such provision shall be deemed to refer to the exposure to risk and to 
the surplus to policyholders of the United States branch of such alien insurer. 


(1945, ¢. 377.) 


§ 58-39.2. Limitation of liability assumed.—(a) No company transact- 
ing fidelity or surety business in this State shall expose itself to any loss on any 
one fidelity or surety risk or hazard in an amount exceeding ten per centum 
of its policyholders’ surplus, unless it shall be protected in excess of that amount 
by: 

(1) Reinsurance in such form as to enable the obligee or beneficiary to 
maintain an action thereon against the company reinsured jointly 
with such reinsurer and, upon recovering judgment against such re- 
insured, to have recovery against such reinsurer for payment to the 
extent in which it may be liable under such reinsurance and in dis- 
charge thereof; or 

(2) The cosuretyship of such a company similarly authorized; or 

(3) By deposit with it in pledge or conveyance to it in trust for its protec- 
tion of property; or 

(4) By conveyance or mortgage for its protection; or 

(5) In case a suretyship obligation was made on behalf or on account of a 
fiduciary holding property in a trust capacity, by deposit or other 
disposition of a portion of the property so held in trust that no future 
sale, mortgage, pledge or other disposition can be made thereof with- 
out the consent of such company; except by decree or order of a court 
of competent jurisdiction ; 

(b) Provided: 

(1) That such company may execute what are known as transportation or 
warehousing bonds for United States internal revenue taxes to an 
amount equal to fifty per centum of its policyholders’ surplus; 

(2) That, when the penalty of the suretyship obligation exceeds the amount 
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of a judgment described therein as appealed from and thereby secured, 
or exceeds the amount of the subject matter in controversy or of 
the estate in the hands of the fiduciary for the performance of whose 
duties it is conditioned, the bond may be executed if the actual 
amount of the judgment or the subject matter in controversy or 
estate not subject to the supervision or control of the surety is not 
in excess of such limitation; and 

(3) That, when the penalty of the suretyship obligation executed for the 
performance of a contract exceeds the contract price, the latter shall 
be taken as the basis for estimating the limit of risk within the mean- 
ing of this section. 

(c) No such company shall, anything to the contrary in this section notwith- 
standing, execute suretyship obligations guaranteeing the deposits of any single 
financial institution in an aggregate amount in excess of ten per centum of the 
policyholders’ surplus of such surety, unless it shall be protected in excess of that 
amount by credits in accordance with subdivisions (1), (2), (3) or (4) of sub- 
section (a) of this section: Provided, nothing in this section shall be construed 
to make invalid any contract entered into by such company with another person, 
firm, corporation or municipal corporation, notwithstanding any provisions of 
ats sections ( 19) It ce2S 3 Oy su 05020-1951, ce zooe 1945) ¢c..3772) 

Editor’s Note—The 1945 amendment fiduciaries and their sureties, see Leonard 
rewrote former § 58-119 and transferred it v. York, 202 N. C. 704, 163 S. E. 878 
to this section. For discussion of former (1932), citing Pierce v. Pierce, 197 N. C. 
section, see 9 N. C. Law Rev. 394. 348, 148 S. E. 438 (1929). 

As to joint-control agreements between 


§ 58-39.3. Reinsurance, when permitted; effect on reserves.—(a) 
Every insurer authorized to do an insurance business in this State, hereinafter 
called the “ceding insurer” may, subject to the limitations of this chapter, rein- 
sure its risks and policy liabilities in any other solvent insurer, hereinafter called 
the “assuming insurer,” with the effects herein prescribed; but no prohibition 
or limitation herein contained shall invalidate any such contract of reinsurance 
as between the parties thereto. The Commissioner shall have authority to make 
investigations and call for information relating to all contracts of reinsurance 
and when in his judgment such reinsurance contracts are not satisfactory he 
may disallow credit therefor as an admitted asset or as a deduction from loss and 
unearned premium reserve. 

(b) For the purpose of determining the financial condition of a ceding insurer, 
it shall, in addition to any credit allowed against its loss reserves, receive credit 
for such reinsurance calculated in the following manner: 


(1) In the case of reinsurance of the whole or any part of any risk other 
than as specified in subdivision (2) following, the ceding insurer 
shall receive credit for such reinsurance by way of deduction from 
its unearned premium liability calculated in accordance with the pro- 
visions of § 58-35. 

(2) In the case of reinsurance of the whole or any part of any life insur- 
ance or annuity or noncancellable disability risk, the ceding insurer 
shall receive credit, by way of deduction from its reserve liability, 
in an amount not exceeding the amount of the reserve on the rein- 
sured portion of such risk which the ceding insurer would have 
maintained if such portion had not been reinsured. 

Nothing contained in this section shall be deemed to permit the ceding in- 
surer to receive through the cession of the whole or any part of any risk or risks 
any advantage whereby its unearned premium reserve, or the net amount of its 
valuation reserves, as the case may be, is reduced below the required amount 
thereof by the provisions of this chapter. 

(c) For the purpose of determining the financial condition of any assuming in- 
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surer, such insurer shall be charged with an amount in its unearned premium 
liability equal to the amount of the deduction specified in subdivision (1) of 
subsection (b), and in its valuation reserve liability with an amount at least 
equal to the amount which it would be required to maintain in accordance with 
the provisions of this chapter if it were the direct insurer of such assumed risks 
on the basis specified in the reinsurance agreement. 

(d) The Commissioner may revoke or suspend the license of any company 
violating the provisions of this section. (1945, c. 377.) 


§ 58-39.4. Definitions.—(a) An insurance agency is hereby defined to be 
any person, partnership, or corporation designated in writing by any insurance 
company lawiully licensed to do business in this State, to act as its agent, with au- 
thority to solicit, negotiate, and effect contracts of insurance on behalf of the 
insurance company through duly licensed agents of such company, and to collect 
the premiums thereon, or to do any of such acts. 

(b) An insurance broker is hereby defined to be an individual who being a 
licensed agent, procures insurance through a duly authorized agent of an insurer 
for which the broker is not authorized to act as agent. 

(c) A general agent is hereby defined to be an individual designated in writing 
by an insurance company lawfully licensed to do business in this State to act for 
it as agent or manager and with additional authority to appoint, designate, or 
supervise local agents within a specified territory. 

(d) A special agent is hereby defined to be an individual other than an officer, 
manager, or general agent of the insurer, employed by an insurer or general agent 
to work with and assist agents in soliciting, negotiating, and effectuating insur- 
ance in such insurer or in the insurers represented by the general agent. 

(e) A life insurance agent is hereby defined to be a person engaged in the 
business of selling any or all types of insurance offered by life insurance com- 
panies, including life, annuities, health, accident and hospital insurance. 

(f{) A credit life insurance agent is hereby defined to be a person engaged in 
selling any or all of the following types of insurance or collateral security for 
a loan in connection with which such insurance is written: 

(1) Credit term life; 
(2) Credit accident and health; and 
(3) Hospital insurance. 

(g) An accident and health insurance agent is hereby defined to be a person 
engaged in the business of selling accident and health insurance and hospital 
insurance as defined in subdivision (3) of G. S. 58-72. 

(h) A hospital or medical care agent is hereby defined to be a person repre- 
senting a hospital or medical service association selling prepaid hospital or medical 
care service. 

(i) A fire and casualty insurance agent is hereby defined to be a person en- 
gaged in the business of selling any type of insurance offered by a fire and casualty 
company. 

(j) A credit insurance agent is hereby defined to be a person engaged in the 
business of selling credit insurance covering property, the title of which is con- 
veyed or retained as security for a loan, or of selling credit insurance as defined 
in subdivision (17) of G. S. 58-72, not including credit life, credit accident and 
health or hospital insurance. 

(k) A physical damage insurance agent is hereby defined to be a person en- 
gaged in the business of selling physical damage insurance on a motor vehicle. 

(1) A title insurance agent is hereby defined to be a person engaged in the 
business of selling title insurance. 

(m) An insurance adjuster is hereby defined to be any individual, who for 
salary, fee, commission, or other compensation of any nature, as an independent 
contractor, or as an employee of an independent contractor or as an employee of 
an insurer or as an adjuster for any insured, investigates or reports to his prin- 
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cipal relative to claims arising under insurance contracts other than life or an- 
nuity. It shall be unlawful and cause for revocation of license for a licensed in- 
surance adjuster to engage in the practice of law. 

(n) An attorney at law who adjusts insurance losses from time to time in- 
cidental to the practice of his profession, an adjuster of marine losses, or a special 
agent who adjusts for companies for which he is licensed as agent is not deemed 
to be an “adjuster” for the purposes of this chapter. 

(o) Nothing in the above definitions shall be construed to prohibit any indi- 
vidual from applying for and upon passing any required examination from re- 
ceiving license under any or all of the above definitions or classifications. 

(p) A regular salaried officer or employee of a licensed mutual or reciprocal 
insurer who travels for his insurer in this State shall not be deemed an insurance 
agent if 

(1) He has other duties than soliciting insurance, 

(2) Any policies of insurance written by him are signed by a licensed in- 
surance agent who is a bona fide resident of this State and 

(3) He receives no commission or other compensation directly dependent 
upon the amount of business obtained. 

(q) Nothing in this section shall be construed to in any way prevent or re- 
strict any insurance agent, general agent or adjuster from continuing to engage 
in the business of selling the same kind and type of insurance as authorized by 
the license now held by him on or after April 1, 1957, except as provided in 
subsection (b) of G. S. 58-41.1. (1947, c. 922; 1949, c. 958, s. 1; 1951, c. 105, s. 
e053) .G4 1043 acyl; 1957,0c.2299.) 

Editor’s Note—The 1949 amendment 
struck out a former subsection and in- 
serted in lieu thereof subsections (e), (f) 


and (g). 
The 1951 amendment rewrote  provi- 
sions relating to adjusters and made other 


§§ 58-39.5, 58-39.6: Struck out by Session Laws 1951, c. 105, s. 1. 


§ 58-40. Agents and adjusters must procure license.— (a) Every 
agent of any insurance company authorized to do business in this State shall be 
required to obtain annually from the Commissioner of Insurance a license under 
the seal of his office, showing that the company for which he is agent is licensed 
to do business in this State and that he has been appointed an agent of such com- 
pany as defined in § 58-39.4 and is duly authorized to act for such company within 
the scope of the agency designated on such license. 

(b) Every insurance adjuster shall be required to obtain annually from the 
Commissioner of Insurance a license under the seal of his office showing that he 
is duly authorized to act as an adjuster. 

(c) Every such agent or adjuster, on demand, shall exhibit his license to any 
officer or to any person from whom he shall solicit insurance or with whom he 
deals as an adjuster. (1899, c. 54, s. 81; 1901, c. 391, s. 7; 1903, c. 438, s. 8, c. 
Fee Revers 247 0g) OL Cag LOU, 5 0/406 100, 65.96 Can, S2.02987, 19515.c.. 105, 
pm 1 9955.C- 1045.48.02.) 


changes. The 1953 and 1957 amendments 
rewrote this section. 

For changes made by the 1947 act in the 
laws relating to insurance agents, brokers 
and adjusters, see 25 N. C. Law Rev. 441. 


Cross Reference.— As to punishment through an agency in another state which 
for violating this section, see § 58-47. is unauthorized to write it here, because 
Editor’s Note—The 1951 amendment of not having obtained the license required 


rewrote this section. 

The 1953 amendment changed the latter 
part of subsection (a). 

Validity of Contract When Agent Not 
Licensed. — Where a foreign insurance 
company, authorized to do business here 
under our laws, issues its policy on prop- 
erty situated within the State, but 
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by law, the policy is valid as to the right 
of action of the insured thereon. Hay v. 
Union Hires lnessCo,,, 167 N; CC. .82,.:83. 5: 
EF. 241 (1914). 

Agent of Fraternal Insurance Order.— 
This section is applicable to all agents 
including an organizer of a fraternal in- 
surance order operating in North Carolina. 
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State v. Arlington, 157 N. C. 640, 73 S. Lassiter & Co. 207 N. C. 408, 177 S.E. 
1B, UP (Gina). 9 (1934). 
Cited in Charleston, etc.,, Ry. Co. v. 


§ 58-40.1. Insurance brokers must procure license.—Every insurance 
broker shall be required to obtain annually from the Commissioner a license un- 
der the seal of his office, showing that he is authorized to procure insurance 
through duly authorized agents of insurers for which he is not authorized to act 
as agent. Such license shall be issued to cover only those kinds of insurance au- 
thorized by his agent’s license. Every such broker shall, on demand, exhibit his 
license to any representative of the Insurance Department or to any person from 
whom he shall solicit insurance. (1947, c. 922.) 


§ 58-40.2. Bond required of brokers.—(a) Every applicant for a resi- 
dent broker’s license or for the renewal thereof shall file with the application and 
shall thereafter maintain in force while so licensed a bond in favor of the State of 
North Carolina for the use of aggrieved parties, executed by an authorized cor- 
porate surety approved by the Commissioner, in the amount of one thousand 
dollars. The bond may be continuous in form, and total aggregate liability on the 
bond may be limited to the payment of five thousand dollars. The bond shall be 
conditioned on the accounting by the broker to any person requesting the broker 
to obtain insurance, for moneys or premiums collected in connection therewith. 

(b) Any such bond shall remain in force until the surety is released from lia- 
bility by the Commissioner, or until the bond is canceled by the surety. Without 
prejudice to any liability accrued prior to such cancellation, the surety may cancel 
the bond upon thirty days’ advance notice in writing filed with the Commissioner. 
(LOA 7G O22 p LOSIl Cr Ol ecmo) 

Editor’s Note—The 1951 amendment reference to the amount stated in the 
changed the amount of the bond at the end second sentence. For brief comment on 
of the first sentence from five thousand to the amendment, see 29 N. C. Law Rev. 
one thousand dollars. However, it should 398. 
be noted that the amendment made no 


§ 58-40.3. Broker’s authority and commissions.—(a) A _ broker, as 
such, is not an agent or other representative of an insurer, and does not have 
power, by his own act, to bind an insurer for which he is not agent upon any 
risk or with reference to any insurance contract. 

(b) An insurer or agent shall have the right to pay to a broker licensed under 
this chapter, and such broker shall have the right to receive from the insurer 
or agent, the customary commissions upon insurance placed in the insurer by 
the broker. (1947, c. 922.) 


§ 58-40.4. Salaried officers not required to be licensed.—A regular 
salaried officer or employee of an insurer authorized to do business in this State 
shall not be deemed to be an insurance agent where his only activity in the so- 
licitation of insurance is confined to the rendering of assistance to or on behalf 
of a licensed insurance agent; provided that such salaried officer or employee de- 
votes substantially all of this time to activities other than the solicitation of ap- 
plications for insurance or annuity contracts and receives no commission or other 
compensation directly dependent upon the amount of insurance obtained. (1953, 


c. 1043, s. 3.) 


§ 58-40.5. Exceptions to requirements for licensing.—Nothing con- 
tained in article 3 of chapter 58 shall be construed as prohibiting the purchase of 
insurance by, or requiring the licensing of, a person who arranges the purchase 
of insurance to cover property in which he or his employer has an insurable in- 
terest, provided such insurance is issued through an agent duly licensed under 
this article; (1953, ¢.1043, 5. 4.) ‘ 
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§ 58-41. Agent’s and adjuster’s qualifications. — Before a license is 
issued to an insurance agent, general agent, or insurance adjuster in this State, 
the agent, general agent, or adjuster shall apply for license on forms to be pre- 
scribed by the Commissioner. In all cases where application is made for the license 
mentioned herein by an insurance agent or general agent, the company for which 
the agent or general agent desires to act shall also apply for the license on forms 
to be prescribed by the Commissioner. Upon the filing of an application of an in- 
surance adjuster there shall also be an application, as above prescribed, by the in- 
surance company for which that adjuster proposes to adjust in the event that the 
adjuster is to be an employee of that company. Upon the filing of an application of 
an adjuster who is to work as an employee of any person, firm, or corporation 
other than an insurance company, then the employer shall make an application on 
form prescribed by the Commissioner. Before he issues a license to such agent, 
general agent, or insurance adjuster, the Commissioner shall satisfy himself that 
such license, if issued, shall serve the public interest and that the person applying 
for the license as an agent, general agent, or insurance adjuster: 


(1) Be twenty-one years of age or over; 

(2) Meet residence requirements as follows: 

a. For insurance adjusters: Be a bona fide resident of and actually 
reside in this State except as provided in § 58-51.2. 

b. For agents and general agents: Be a bona fide resident of and 
actually reside in this State for a period of twelve (12) months 
next preceding the date when he applies for license, except as 
provided in § 58-43: Provided, however, that the said twelve- 
month waiting period shall not apply if the applicant for 
license files a good and sufficient bond of one thousand 
dollars ($1,000.00) with the Commissioner of Insurance, 
which bond shall be subject to forfeiture upon a finding by the 
Commissioner of Insurance that the licensed person or agent 
has moved his domicile or residence from this State within 
the period of the year for which license was issued; provided, 
however, that no such agent shall be required to file more 
than one bond under this section, irrespective of the number 
of licenses issued to him or the number of companies he may 
represent. Upon such forfeiture, the Commissioner of Insur- 
ance shall pay said penal amount of such bond to the board 
of education of the county where the agent resided. The pro- 
visions of this paragraph shall also be applicable to the agents 
of hospital and medical service corporations operating under 
chapter 57 of the General Statutes, as amended. In lieu of the 
requirements of this paragraph that all agents shall file the 
bond herein prescribed, all insurance companies licensed to 
write accident, health or hospitalization insurance in this State 
may file a blanket bond covering such of their agents who are 
duly authorized to sell accident, health or hospitalization 
insurance. 

(3) Successfully pass an examination as required under § 58-41.1; 

(4) Be a trustworthy person; 

(5) Has not willfully violated any of the insurance laws of this State: 

(6) Has had special education, training or experience of sufficient duration 
and extent reasonably to satisfy the Commissioner that he possesses 
the competence necessary to fulfill the responsibilities of an agent, 
general agent or adjuster: Provided, that upon the expiration of any 
license of an agent, general agent, or insurance adjuster, the Com- 
missioner of Insurance may grant a license to such agent, general 
agent, or insurance adjuster for a period not exceeding twelve 
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months, upon an application of the company desiring to license such 
agent, or general agent, or upon the application of the employer of 
such insurance adjuster, and without any application from the agent, 
general agent, or insurance adjuster, upon such forms and in accord- 
ance with such rules as may be determined by the Commissioner of 
Insurance and upon the payment by either the insurance company or 
the agent, general agent, or insurance adjuster of the proper fees. 

No license may be issued to any agent whose premium writings represented 
by the premiums on contracts of insurance signed, countersigned, issued or sold 
by him or the agency employing him for the general public during the preceding 
year shall not exceed those on insurance signed, countersigned, issued or sold by 
the agency covering his own property or life and the property or lives of mem- 
bers of his immediate family, his employer, his employees, and stockholders or 
employees of his employer. This limitation shall not apply to agents originally 
licensed and duly qualified prior to April 1, 1945. 

In addition to the bond requirements of paragraph b of subdivision (2) of this 
section, all agents licensed to sell accident, health or hospitalization insurance in 
this State or certificates or service plans of a medical service corporation shall be 
required to file with the Commissioner of Insurance a bond in the amount of five 
hundred dollars ($500.00), which shall be subject to forfeiture in whole or in 
part upon a finding made by the Commissioner of Insurance that such agent has 
wilfully misrepresented the terms of an accident, health or hospitalization insur- 
ance policy, or service plan or certificate of a medical service corporation, offered 
for sale; provided, however, that no such agent shall be required to file more 
than one bond under this section, irrespective of the number of licenses issued to 
him or the number of companies he may represent. Upon such forfeiture being 
made final by the Commissioner of Insurance or his authorized deputy, the for- 
feiture shall be paid to the board of education of the county of the agent’s resi- 
dence, (1913, c..79, Sal; 1915, Gm l0ONsss O67 Ce lOO mse An 8 sn 02 ne 
c. 185; 1945, c. 458; 1947, c. 922; 1949, c, 958, s. 1; 1951, c. 105, s. 1; 1953)c 
Oo SI: SEG Ronen Ge, Zan Rey. Ore) 


Editor’s Note.—The 1931 amendment 
added the provision that the license, if 
issued, shall serve the public interest. 

The 1945 amendment added the next to 
last paragraph, the 1947 amendment re- 
wrote the rest of the section, and the 1949 
amendment made the section applicable 
to “independent adjusters.” 

The 1951 amendment rewrote that part 
of the section preceding subdivision (1), 
deleted the words “independent adjuster” 
formerly appearing in subdivision (6) and 
inserted the proviso thereto. 

The 1953 amendment rewrote the next 
to last paragraph. 

The 1955 amendment rewrote and greatly 


enlarged the provisions of subdivision 
(2), and added the last paragraph of the 
section. Section 12 of the amendatory act 
made the amendment applicable to hospi- 
tal and medical service corporations under 
chapter 57 to the same extent as to in- 
surers under this chapter. 

The 1957 amendment added the last sen- 
tence of paragraph b of subdivision (2). 

Employment Security Law.— An insur- 
ance agent is within the Employment 
Security Law. Unemployment Compen- 
sation Comm. vy. Jefferson Standard Life 
Ins. Cos 215 N..C. 479.2 -S) Baad ae 
(1939). 


§ 58-41.1. Examinations for license. — (a) Each applicant for license 


as agent, general agent or adjuster shall, prior to the issuance of any such li- 
cense, personally take and pass to the satisfaction of the Commissioner an exami- 
nation in writing given by the Commissioner as a test of his qualifications and 
competence; but this requirement shall not apply to: 
(1) Applicants for license under $ 58-41.2 and as agents for companies or 
associations specified in § 58-131.9; 
(2) Applicants who have, within the three year period next preceding the 
date of application, not including time spent in military service of the 
United States during war, been licensed in this State in the same 
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capacity and to engage in the same kinds of insurance for which they 
were previously licensed ; 

(3) Applicants for an agent’s, general agent’s or adjuster’s license covering 
the same kinds of insurance as authorized by the license then held by 
them except as provided in subsection (b) of this section; 

(4) Applicants for license to write ocean marine insurance whenever the 
Commissioner deems the applicant to be qualified by past experience 
to deal in such insurance. 

(5) Applicants (who are bona fide residents and actually residing in this 
State) for an agent’s, general agent’s, or adjuster’s license covering 
the same kinds of insurance as authorized by the license or certificate 
granted him upon the successful passing of a written examination 
given by the insurance department of another state, or by the Ameri- 
can College of Life Underwriters, Life Underwriters Training Coun- 
cil, American Institute of Property and Liability Underwriters, 
Institute of Insurance of America, or any insurance institute conducted 
at a recognized college or university in the State of North Carolina and 
meeting the standards as approved by the Commissioner of Insurance. 

(6) Applicants for license as credit life insurance agents, credit accident 
and health insurance agents, and credit property insurance agents. 

(b) The Commissioner may require any licensed agent, general agent or 
adjuster to take and successfully pass an examination in writing, testing his 
competence and qualifications as a condition to the continuance or renewal of 
his license, if the licensee has been guilty of any violation of any provision of this 
chapter. If a person fails to pass such an examination, the Commissioner shall 
revoke all licenses issued in his name and no license shall be issued until such 
person has successfully passed an examination as provided in this chapter. 

(c) Each examination shall be as the Commissioner prescribes and shall be of 
sufficient scope to test the applicant’s knowledge of the terms and provisions of 
the policies or contracts of insurance he proposes to effect or types of claims or 
losses he proposes to adjust, and of the duties and responsibilities of and the 
laws of this State applicable to such a license. 

(d) The answers of the applicant to any such examination shall be written by 
the applicant under the Commissioner’s supervision. The Commissioner shall give 
examinations at such times and places within this State as he deems necessary 
reasonably to serve the convenience of both the Commissioner and applicants. 
The Commissioner shall require a waiting period of at least ninety days’ duration 
before giving a new examination to an applicant who has failed to pass a previous 
similar examination. 

(e) The Commissioner shall collect in advance the examination fee provided in 
§ 105-228.7. 

(f) Upon the filing of the application for the license as insurance adjuster and 
the advance payment of the examination fee referred to above and upon the filing 
with the Commissioner of a certificate signed by the employer of the applicant 
certifying that the applicant is a person of good character and is employed by the 
signer of a certificate and will operate as a student or learner under the instruc- 
tion and general supervision of a licensed insurance adjuster, and that the em- 
ployer will be responsible for the adjustment acts of the learner during the learn- 
ing period, the Commissioner may issue to the applicant a learner’s permit au- 
thorizing the applicant to act as an insurance adjuster for a learning period of 
90 days without a requirement of any other or additional license; provided that 
not more than one learner permit shall ever be issued to one individual. (1947, c. 
Por 949 CR O58 s.11; 1951 er 105) ss 1 1953) cl) 1043,"s. 6.) 

Editor’s Note.—The 1949 amendment in- mer references to independent adjusters and 
serted the former references to “independ- added subsection (f). 
ent adjusters.” The 1953 amendment added subdivisions 

The 1951 amendment deleted the for- (5) and (6) of subsection (a). 


307, 
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§ 58-41.2. Limited licenses.—(a) The Commissioner shall issue limited 
licenses to persons requesting to be licensed: 

(1) As agents for any type of insurance to persons who continue to repre- 
sent an insurance company solely for the purpose of servicing un- 
expired contracts of insurance. 

(2) As travel insurance agents to employees of common carriers of persons 
or to individuals or employees of persons engaged in selling trans- 
portation on such common carriers. 

(b) Travel insurance agents are restricted to the sale of insurance to indi- 
viduals entitled to transportation on a common carrier, as follows: 

(1) Transportation ticket policies of accident insurance. 

(2) Baggage insurance on the personal effects of such individuals while 
in. transit: (1947 er 922311953, 07 1043557.) 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 58-41.3. Temporary license.— (a) The Commissioner may issue an 
agent’s, general agent’s or broker’s temporary license in the following circum- 
stances: 

(1) To applicants for licensing as agent of a life insurer pending the passing 
of the examination provided for in § 58-41.1; 

(2) To the personal representative of a deceased licensed agent, general 
agent or broker, or to his surviving spouse or to some other proper 
person in case the personal representative or surviving spouse does 
not apply or is not qualified therefor; 

(3) To an employee, legal guardian or spouse of a licensed agent, general 
agent or broker becoming disabled because of sickness, insanity or 
injury, or to some other proper person. 

(4) To an employee, spouse or other proper person as designated by a li- 
censed agent who is called into the armed services. 

(b) An individual to be eligible for any such temporary license must be quali- 
fied as for a permanent license except as to experience, training or the taking of 
the examination. 

(c) The fee paid to the Commissioner for issuance of a temporary license as 
specified in § 105-228.7 shall be credited toward the fee required for a permanent 
license which is issued to replace the temporary license prior to the expiration 
of such temporary license. 

(d) No such temporary license shall be effective for more than ninety days in 
any twelve month period and shall automatically terminate upon such licensee’s 
failing the examination required in § 58-41.1. The Commissioner may refuse so 
to license again any person who has previously held a temporary license. 

(e) An individual requesting a temporary license on account of death or dis- 
ability of an agent, general agent or broker shall not be so licensed for any in- 
surer as to which such agent, general agent or broker was not licensed at the 
time of death or commencement of disability. (1947, c. 922; 1953, c. 1043, s. 8.) 

Editor’s Note.— The 1953 amendment 
added subdivision (4) to subsection (a). 


§ 58-41.4. Employment in agency.—No person shall be issued an 
agent’s license to enter the employment of any agency or person, which agency 
or person is at that time found by the Commissioner of Insurance to be in vio- 
lation of any of the insurance laws of this State, or which has been in any man- 
ner disqualified under the laws of this State to engage in the insurance business. 


(1953, c. 1043, s. 9.) 


§ 58-42. Revocation of license. — When the Commissioner is satisfied 
that any insurance agent, general agent, special agent, adjuster, broker or non- 
resident broker licensed by this State has willfully violated any of the insurance 
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laws of this State, or has willfully overinsured property or has willfully mis- 
represented any policy of insurance, or has dealt unjustly with or willfully de- 
ceived any person in regard to any insurance policies, or has exercised coercion 
in obtaining an application for or in selling insurance, or, on demand, has failed 
or refused to pay over or deliver to the company which he represents, or has 
represented, any money or property in his hands belonging to the company, or 
has become in any way disqualified according to any of the provisions necessary 
for obtaining or holding such license as set out in this chapter, or has obtained or 
attempted to obtain any license through willful misrepresentation or fraud, the 
Commissioner may immediately suspend his license or licenses and shall forth- 
with give to such licensee ten days’ notice of the charge or charges and of a hear- 
ing thereon, and if the Commissioner finds there has been any of the violations 
hereinbefore set forth, he shall specifically set out such finding and shall revoke 
the license of such agent, general agent, special agent, adjuster, broker or non- 
resident broker for all the companies which he represents in this State. Such 
agent, general agent, special agent, adjuster, broker, or nonresident broker shall 
have the right to have such revocation reviewed as provided in § 58-9.3. For 
the purposes of investigation under this section the Commissioner shall have all 
the power conferred upon him by § 58-44.4. (1913, c. 79, ss. 2, 3; 1915, c. 166, 
s. 7; C. S., s. 6300; 1929, c. 301, s. 1; 1943, c. 434; 1945, c. 458; 1947, c. 922; 
R40 O58. lel 95 1).cr L05j.sau.) 


Cross Reference. — As to insurance tence, the words “as provided in § 58-9.3” 
agents and brokers wrongfully converting for the words “by any judge of the su- 
money being guilty of larceny, see § perior court of Wake County upon ap- 
14-96. peal.” The 1947 amendment rewrote the 

Editor’s Note. — The 1943 amendment section, and the 1949 amendment made 
inserted the words “or has exercised it applicable to independent adjusters. 
coercion in obtaining an application for The 1951 amendment deleted the former 
or in selling insurance.” The 1945 amend- references to independent adjusters. 
ment substituted, in the next to last sen- 


§ 58-43. Nonresident agents forbidden; exception. — No nonresident 
of the State shall be licensed as an agent to do business in the State except as a 
special agent or organizer, and except as an agent licensed to sell life insurance 
and annuities only, and then only when he reports his business as North Carolina 
business to some general or district agent of his company in the State, or having 
territory within the State. No such nonresident shall be licensed to represent a 
life insurance company in this State unless he is licensed to represent the same 
company in his home state and meets the licensing requirements of this chapter. 
Moo Ponds 10861903, c- 438,15 el Rev. .594707> CaS.)s. 6301371945, c. 
Boe 1947. C1922 711955, ¢. S50, Ss Z.) 


Editor’s Note. — The 1945 amendment inserted the words “as an agent” near the 
added the second sentence and changed beginning of the section. The 1935 amend- 
the first sentence. The 1947 amendment ment rewrote the first sentence. 


§ 58-44. Resident agents required.—All business done in this State by 
insurance companies doing the business of insurance as defined in G. S. 58-72, 
shall be transacted by their regularly authorized agents residing in this State, or 
through applications of such agents; and all policies issued by insurance com- 
panies doing the business of insurance as defined in subdivisions (3) through 
(22), inclusive, of G. S. 58-72, must be countersigned by such agents; provided, 
however, that this section shall not apply to bid bonds issued by any such com- 
pany in connection with any public or private building or construction project. 
It shall be unlawful for any salaried officer, manager or other representative of 
any such company to transact for his company any of the business of a licensed 
agent unless he himself shall be a bona fide resident licensed agent. (1899, c. 54, 
Pmt 110521005, c. 4306, Ss, lil Rey, s. 4010; 1911, c 196,'s. 5; 1913, c 140, 
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$33 CAS5 s. OS0OZE1T9Z17 CUL3OMsaSy 1925)°C70) sam O4 wee 4G ee 
548; 1959, c. 1013.) 


Editor’s Note. — The 1945 amendment sentence. And the 1959 amendment added 
repealed the former section and inserted the proviso to the first sentence. 
in lieu thereof the present section and the Cited in Charleston, etc., Ry. Co. v. Las- 


three following sections, which were re- siter & Co., 207 N. C. 408, 177 S. E. 9 
written from former §§ 58-170 and 58-171. (1934). 
The 1957 amendment rewrote the first 


§ 58-44.1. Agents not to pay commissions to nonresidents or unli- 
censed persons.—No licensed agent of any insurer shall pay directly or indi- 
rectly, any commission or brokerage or other valuable consideration on account 
of any policy of insurance on any risk in this State to any person not licensed in 
this State to act as agent for the same kind of insurance, provided however that 
with respect to the kinds of insurance as defined in subdivisions (3) through (22), 
inclusive, of § 58-72 an agent may pay to a licensed nonresident broker not ex- 
ceeding fifty per centum of the regular commissions allowed upon the issuance 
of such policies. (1903, c.\488,"s. 2; 1905,°¢. 170) s°2; Rev..s..4/66- Ca oeees 
64305" 1923 °c. 4,158. 70, 1929, 0170, 5.6, 19400 en 456 1047 Ome lm 

Editor’s Note. — The 1945 amendment ceeding sections. The 1947 amendment 
rewrote § 58-170 as this and the two suc- rewrote this section. 


§ 58-44.2. Licensing nonresident brokers. — The Commissioner may 
license a nonresident as an insurance broker to represent companies doing the 
business of insurance as defined in subdivisions (3) through (22), inclusive, of 
§ 58-72, upon application made in the form prescribed by the Commissioner, and 
upon such applicant’s filing an affidavit setting forth that he has not after January 
1, 1955, and will not during the period of the license solicit, directly or indirectly 
in this State, nor will he place any insurance on any risk located in this State ex- 
cept through licensed agents of companies licensed to do business in this State, 
that he is a bona fide broker, and proposes to hold himself out as such, and that 
neither he nor any member of the agency or corporation is an employee or active 
officer of an insurance company. The fee for such license shall be as fixed in the 
Revenue Act. For any violation of the terms on which such license is issued the 
Commissioner may revoke the same. (1903, c. 488, s. 2; 1905, c. 170, Se2rekev= 
s. 4/00; C. S.,.s. 64305 19237cy 4560701925, c. 70,61 6; 19450) 458; 1955, ¢. 
902. ) 

Editor’s Note.— The 1955 amendment 
made several changes in the first sentence. 


§ 58-44.3. Discrimination forbidden. — No company doing the business 
of insurance as defined in subdivisions (3) through (22), inclusive, of § 58-72, 
nor its agents, shall make any discrimination in favor of any person, and all pro- 
visions of this chapter prohibiting discrimination by companies doing the business 
of insurance as defined in subdivisions (1) and (2) of § 58-72, shall equally apply 
to the companies referred to herein and to their agents. (1903, c. 488, s. 2; 1905, 
G7 17Q,es. 2; Rev.5s: 4/66; Gv55 6.04130 41923) Gi4ac/0 7102580 70,0S.00% 94 
c. 458.) 


§ 58-44.4. Revocation of license for violation; power of Commis- 
sioner.—When the Commissioner has information of a violation of any of the 
provisions of $$ 58-44, 58-44.1, 58-44.2, 58-44.3, and 58-169, he shall immedi- 
ately investigate or cause to be investigated such violation, and if any such insur- 
ance company has violated any of said provisions he may immediately revoke its 
license for not less than three nor more than six months for a first offense, and for 
each offense thereafter for not less than one year. If a licensed insurance agent 
violates or causes to be violated any of the provisions of said sections, he may for 
the first offense have his license revoked for all companies for which he has been 
licensed for not less than three nor more than six months, and for the second of- 
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fense he shall have his license revoked for all companies for which he is licensed, 
and he shall not thereafter be licensed for any company for one year from the date 
of the revocation. For the purpose of enforcing the provisions of said sections the 
Commissioner is authorized and empowered to examine persons, administer oaths, 
and require production of papers and records. A failure or refusal on the part 
of any such insurance company, licensed to do business in this State, or represen- 
tative thereof, to appear before the Commissioner when requested to do so, or to 
produce records and papers, or answer under oath, subjects such company, or 
representative, to the penalties of this section. (1903, c. 488, ss. 3, 4; Rev., s. 
4767; C. S., s. 6431; 1945, c. 458.) 
Editor’s Note.— The 1945 amendment 
rewrote former § 58-171 as this section. 


§ 58-44.5. Rebates prohibited.—No insurer or employee thereof, and no 
broker or agent shall knowingly charge, demand or receive a premium for any pol- 
icy of insurance except in accordance with the applicable filing approved by the 
Commissioner of Insurance. No insurer or employee thereof, and no broker or 
agent shall pay, allow, or give, or offer to pay, allow, or give, directly or indirectly, 
as an inducement to insurance, or after insurance has been effected, any rebate, 
discount, abatement, credit, or reduction of the premium named in a policy of in- 
surance, or any special favor or advantage in the dividends or other benefits to ac- 
crue thereon, or any valuable consideration or inducement whatever, not specified 
in the policy of insurance. No insured named in a policy of insurance, nor any 
employee of such insured shall knowingly receive or accept, directly or indirectly, 
any such rebate, discount, abatement or reduction of premium, or any special 
favor or advantage or valuable consideration or inducement. Nothing herein 
contained shall be construed as prohibiting the payment of commissions or other 
compensation to duly licensed agents and brokers, nor as prohibiting any partici- 
pating insurer from distributing to its policyholders dividends, savings or the un- 
used or unabsorbed portion of premiums and premium deposits. As used in this 
section the word “insurance” includes suretyship and the word “policy” includes 
pond (1943 6c 1/70" 1951, ce. 7515°s. 2.) 

Editor’s Note.— For brief comment on 
this section, see 29 N. C. Law Rev. 398. 


§ 58-44.6. Imposition of civil penalty. — Whenever any person, agent, 
adjuster, firm, corporation or company, subject to the provisions of chapter 57 
of the General Statutes, as amended, and the provisions of chapter 58 of the Gen- 
eral Statutes, as amended, shall do or commit any act or shall fail to comply with 
any requirements prohibited or required by said chapters, by virtue of which any 
license is subject to suspension or revocation, the Commissioner of Insurance, in 
addition to or in lieu of any other official action that may be taken by him, may, 
in his discretion, inflict a civil penalty in an amount to be fixed by said Commis- 
sioner of Insurance not in excess of twenty-five thousand dollars ($25,000.00), 
and if said civil penalty is not paid within ten (10) days from the date of the 
finding and order inflicting said penalty, then said Commissioner of Insurance 
may revoke any license of such person, agent, adjuster, firm, corporation or com- 
pany subject to the provisions of said chapters. The Commissioner of Insurance 
before imposing any penalty or revoking any license shall conduct a hearing and 
shall make all necessary findings of fact in regard to the matter under inquiry. In 
giving notices, conducting hearings and producing evidence, as well as examin- 
ing records, the Commissioner of Insurance shall have all the power and author- 
ity and shall follow the procedures conferred and given in § 58-54.6. Any per- 
son, agent, adjuster, firm, corporation or company subject to said chapters, whose 
rights are affected by the findings and order of the Commissioner of Insurance, 
shall have the right to appeal to the Superior Court of Wake County, and upon 
such appeal the record shall be certified to the Superior Court of Wake County, 
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and the procedure and authority contained in § 58-9.3 shall be followed and shall 
govern. The commencement of proceedings, as herein authorized, shall not op- 
erate as a stay of the Commissioner’s order or decision, unless so ordered by the 
COUT (MOD Ce OOO eGnal ly) 


Editor’s Note.— Section 12 of the act porations under chapter 57 to the same ex- 
which inserted this section made it appli- tent as to insurers under chapter 58. 
cable to hospital and medical service cor- 


§ 58-44.7. Rebate of premiums on credit life and credit accident 
and health insurance; retention of funds by agent.—It shall be unlawful 
for any insurance carrier or officer or agent of an insurance company writing 
credit life and credit accident and health insurance, as defined in $$ 58-195.2 and 
58-254.8, or combination credit life, accident and health, hospitalization and dis- 
ability insurance in connection with loans, to permit any agent or representative 
of such company to retain any portion of funds received for the payment of losses 
incurred, or to be incurred, under such policies of insurance issued by such com- 
pany, or to pay, allow, permit, give or offer to pay, allow, permit or give, directly, 
or indirectly, as an inducement to insurance, or after insurance has been effected, 
any rebate, discount, abatement, credit or reduction of the premium, to any loan 
agency, insurance agency or broker, or to any creditor of the debtor on whose ac- 
count the insurance was issued, or to any person, firm or corporation which re- 
ceived a commission or fee in connection with the issuance of such insurance: 
Provided, that this section shall not prohibit the payment of commissions to a li- 
censed insurance agent or agency on the sale of a policy of credit life and credit 
accident and health insurance, or combination credit life, accident and health, 
hospitalization and disability insurance in connection with loans. 

It shall be unlawful for any broker, agent, agency or insured named in any such 
policy, or for any loan agency or broker, or any agent, officer or employee of any 
loan agency or broker to receive or accept, directly or indirectly, any such rebate, 
discount, abatement, credit or reduction of the premium as set out in this section. 


(TOS SnCu LSA ysal ®) 


§ 58-44.8. Agents prohibited from representing unauthorized com- 
panies.—No licensed agent of any insurer shall solicit anywhere in the bound- 
aries of the State of North Carolina, or receive or transmit an application or 
premium of insurance, for a company not authorized to do business in the State, 
except as provided in G. S. 58-53.1. (1957, c. 547.) 


§ 58-45. Agents personally liable, when. — Any agent representing an 
insurer is personally liable on all contracts of insurance unlawfully made by or 
through him, directly or indirectly, for any company not authorized to do business 
in the State. A person or citizen of the State who fills up or signs any open policy, 
certificate, blank or coupon of, or furnished by, an unlicensed company, agent, 
or broker, the effect of which is to bind any insurance in an unlicensed company 
on property in this State, is the agent of such company, and personally liable for 
all licenses and taxes due on account of such transaction. (1899, ci 54; 1s2 703 
12037674385 S17; Rev. gs 4313 3@, S568 03035110470 0n O22.) 


Editor’s Note.—The 1947 amendment the words “Any agent representing an in- 
substituted at the beginning of the section surer” for the words “An insurance agent.” 


§ 58-46. Payment of premium to agent valid; obtaining by fraud a 
crime. — Any agent or broker who acts for a person other than himself nego- 
tiating a contract of insurance is, for the purpose of receiving the premium there- 
for, the company’s agent, whatever conditions or stipulations may be contained in 
the policy or contract. Such agent or broker knowingly procuring by fraudulent 
representations payment, or the obligation for the payment, of a premium of in- 
surance, shall be punished by a fine of not less than one hundred nor more than 
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five hundred dollars, or be imprisoned for not more than one year. (1899, c. 54, 


s. 69; Rev., ss. 3486, 4814; C. S., 


Editor’s Note.— The 1947 amendment 
substituted “Any” for “An insurance” at 
the beginning of the section. 

Payment to Agent or Broker as Pay- 
ment to Company.—Payment of the initial 
premium on a policy of life insurance to 
one who is a soliciting agent or broker 
of the company to solicit the insurance 
and deliver the policy, constitutes pay- 
ment to the company by virtue of this 
section. Creech v. Sun Life Assur. Co., 
224 N. C. 144, 29 S. E. (2d) 348 (1944). 

Where Broker Fails to Deliver Funds. 
—Where the insurer has credited the 
amount of the unearned premiums to its 
broker’s account, who in turn has credited 
the amount to account of the broker who 
has procured the employer’s application 
for the insurance, the insurer is liable to 


s. 6304; 1947, c. 922.) 


employer by the broker. Hughes v. 
Lewis, 203 N. C. 775, 166 S. E. 909 (1932). 

Where Policy Requires Receipt. — 
Where a policy provided that premiums 
were payable to a duly authorized agent 
only in exchange for insurer’s official 
receipt and where plaintiff’s evidence 
showed payment of a note given for a 
premium to insurer’s agent without ob- 
taining the note or insurer’s official re- 
ceipt, and there was no evidence that in- 
surer received any part of the payment, 
in insured’s action to recover the premium 
paid after insurer had declared the policy 
forfeited, it was held that insurer’s motion 
to nonsuit was properly allowed, payment 
to the agent under the circumstances not 
constituting payment to insurer. Mills v. 
New. Yorke Wife inss Co. 209) N. ©. 296, 


the employer for the amount of the un- 183 S. E. 289 (1936). 


earned premium not actually paid to the 


§ 58-47. Representing unlicensed company prohibited; penalty.—lf 
any person shall unlawfully solicit, negotiate for, collect or transmit a premium 
for a contract of insurance or act in any way in the negotiation or transaction of 
any unlawful insurance with an insurance company not licensed to do an insur- 
ance business in North Carolina, he shall be guilty of a misdemeanor and upon 
conviction shall pay a fine of not less than two hundred dollars nor more than 
five hundred dollars, or be imprisoned for not less than one nor more than two 
years, or both, at the discretion of the court. (1899, c. 54, s. 94; Rev., s. 3484; 
HO07 sen L000 S58 2 OPSy s¥6305 3219459c2 458.) 


Editor’s Note.— The 1945 amendment Section Applies to Agents of Fraternal 
rewrote this section. Prior to the amend- Insurance Orders. — The agents of fra- 
ment an agent or broker acting without ternal insurance orders are punishable un- 
a license was covered by the section. The der this section. State v. Arlington, 157 
section also applied to the violation of any N. C. 640, 73 S. E. 122 (1911), wherein 
provisions of the chapter where the pun- the conduct of an agent assuming to rep- 
ishment was not provided for elsewhere. resent a fraternal insurance order was 
These matters are now covered by § _ held to come within the statute. 

58-52. The case cited below was decided Same — Indictment.—An indictment un- 
prior to the amendment. der this section will not be held fatally 


The purpose of this section is to pro- defective because it contains no direct 
tect people from harmful imposition in averment that the fraternal order for 
contracts of insurance, and the evil which which insurance business has been solic- 
the statute is designed to prevent is as ited is a company subject to insurance 
threatening in the case of a bogus as areal regulations. State v. Arlington, 157 N. C. 


more so. State v. 640, 73°S. E. 122 (1911). 


Ws Sy 18. ee 


company, perhaps 
Arlington, 157 N. C. 640, 
(1911). 


§ 58-48. Agent failing to exhibit license.—If any agent representing an 
insurer or any broker shall, on demand of any person from whom he shall solicit 
insurance, fail to exhibit a certificate from the Commissioner of Insurance bearing 
the seal of his office, and dated within one year from such demand, he shall be 
fined five dollars or imprisoned ten days for each offense. (1899, c. 54, s. 81; 
Bev Si0465;;, Gatos: 03063 1947, c. 922.) 

Editor’s Note. — The 1947 amendment 


struck out the words “of any insurance 
company,” and inserted in lieu thereof the 
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words “representing an insurer or any 


broker.” 
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§ 58-49. Agents making false statements. — If any agent, examining 
physician, or other person shall knowingly or willfully make any false or fraudu- 
lent statement or representation in or with reference to any application for insur- 
ance or publication with reference to any or shall make any such statement for 
the purpose of obtaining any fee, commission, money or benefit from any company 
engaged in the business of insurance in this State, he shall be guilty of a misde- 
meanor, and upon conviction shall be punished by a fine of not less than one hun- 
dred ($100.00) dollars nor more than five hundred ($500.00) dollars, or impris- 
onment in the county jail for not less than thirty days nor more than one year, or 
by both fine and imprisonment, at the discretion of the court. (1899, cl 5455560. 
Reveis040/5 Ciad., 8: 03073 1045 seat 58 1947 cul.) 


Editor’s Note. — The 1945 amendment the 1947 amendment struck out “solicitor” 
substituted the word “application” for formerly appearing before the word 
“publication” and inserted the words “or “agent” near the beginning of the section. 
publication with reference to any.’ And 


§ 58-50. Agents signing certain blank policies. — No agent shall sign 
any blank contract or policy of insurance, and any agent guilty of violating this 
section shall, upon conviction, be fined for each offense not less than one hundred 
($100.00) dollars nor more than two hundred ($200.00) dollars; provided, how- 
ever, that transportation ticket policies of accident insurance and baggage insur- 
ance policies may be countersigned in blank for issuance only through coin-op- 
erated machines, subject to regulations prescribed by the Commissioner. (1899, 
c./94, ss. 108, 1095: Rev., s: 3488571911, ¢,196,1s) 6; CAS.) s:'6308211945en 4 eae 
LOST Ce O22) ) 

Editor’s Note. — The 1945 amendment 
rewrote this section, and the 1947 amend- 
ment added the proviso. 


§ 58-51. Adjuster acting for unauthorized company. — If any person 
shall act as adjuster on a contract made otherwise than as authorized by the laws 
of this State, or by any insurance company or other person not regularly licensed 
to do business in this State, or shall adjust or aid in the adjustment, either di- 
rectly or indirectly, of a claim arising under a contract of insurance not authorized 
by the laws of the State, he shall be deemed guilty of a misdemeanor and shall, 
upon conviction, be fined not less than two hundred dollars nor more than five 
hundred dollars, or imprisoned not less than six months nor more than two years, 
or both, in the discretion of the court. (1899, c. 54, s. 114; Rev., s. 3482; C. 
es eOSU9 Gal 9455 Ce 4555 1O40N ce One cml 105 lec 10> acre) 

Editor’s Note. — The 1945 amendment amendment struck out the words “independ- 
substituted the words “claim arising un- ent adjuster or’ which had been inserted 
der a contract of insurance” for the words by the 1949 amendment before the word 
“loss by fire on property located in this “adjuster” in line two. 

State, incurred on a contract.” The 1951 


§ 58-51.1. Agent may adjust.—On behalf and on request of an insurer 
for which he is licensed, any agent may from time to time act as an adjuster and 
investigate and report upon claims without being required to be licensed as an ad- 
juster, provided: In no event may any agent or agents adjust any losses in any 
amount where his remuneration for the sale of insurance is in any way dependent 
upon the adjustment of such losses. (1947, c. 922; 1951, c. 781, s. 7.) 

Editor’s Note. — The 1951 amendment on the amendment, see 29 N. C. Law Rev. 
added the proviso. For brief comment 398. 


§ 58-51.2. Nonresident adjusters. — The Commissioner may license a 
nonresident as an insurance adjuster upon his compliance with all the require- 
ments of this chapter applicable to resident adjusters. No license shall be required 
of an adjuster licensed as such in another state for the adjustment in this State 
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of a single loss, or of losses arising out of a catastrophe common to all such losses: 
Provided such adjuster notifies the Commissioner of Insurance in writing prior 
to the adjusting of such loss or losses. The Commissioner of Insurance may per- 
mit an experienced adjuster, who regularly adjusts in another state and who is 
licensed in such other state (if such state requires a license), to act as adjuster 
in this State without a North Carolina license, for emergency insurance adjust- 
ment work, for a period of not exceeding thirty days, done for an employer who 
is an insurance adjuster licensed by the State of North Carolina or who is a 
regular employer of one or more insurance adjusters licensed by the State of 
North Carolina; provided that the employer shall furnish to the Commissioner 
a notice in writing immediately upon the beginning of any such “emergency 1in- 


surance adjustment work.” (1947, c. 922; 1951, c. 105, s. 1; 1957, c. 360.) 


Editor’s Note. — The 1951 amendment The 1957 amendment added the proviso 
added the last sentence. at the end of the second sentence. 


§ 58-51.3. Companies and agents to transact business through li- 
censed agents.—No insurance company, nor any agent of any insurance com- 
pany, shall on behalf of such company or agent knowingly permit any person 
not licensed as an insurance agent as provided by law, to solicit insurance, ne- 
gotiate for, collect or transmit a premium for a new contract of insurance or to 
act in any way in the negotiation for any contract or policy of insurance; pro- 
vided, no license shall be required of the following: 

(1) Persons designated by the insurance company or the insured to collect 
or deduct and transmit premiums or other charges for life, accident 
and/or health and/or hospitalization insurance, or to perform such 
acts as may be required for providing coverage for additional persons 
who are eligible under the terms of a master contract. 

(2) Of an agency office employee acting within the confines of the agent’s 
office, under the direction and supervision of the duly licensed agent 
and within the scope of such agent’s license, in the acceptance of re- 
quest for insurance and payment of premiums and the performance of 
clerical, stenographic, and similar office duties. 

(3) Of those persons described as a regular salaried officer or employee of 
an insurer or reciprocal as defined in this article. (1949, c. 1120; 
195350641043 <siiL0.) 


Editor’s Note—vThe 1953 amendment For brief comment on section, see 27 N. 
rewrote this section. C. Law Rev. 461. 


§ 58-51.4. Lending institutions. — Nothing in this act shall prohibit or 
prevent lending institutions or their officers or employees from acting as insur- 
ance agents as heretofore. (1953, c. 1043, s. 11.) 

Editor’s Note—vThe words “this act” in amended or inserted §§ 58-39.4, 58-40, 
the section evidently refer to chapter 1043 58-40.4, 58-40.5, 58-41 to 58-41.4, 58-51.3. 
of the 1953 Session Laws, which also 


§ 58-52. Agent acting without a license or violating insurance law. 
—If any person shall assume to act either as principal, agent, broker or adjuster 
without license as is required by law, or pretending to be a principal, agent, broker 
or adjuster, shall solicit, examine, or inspect any risk, or shall examine into, ad- 
just, or aid in adjusting any loss, or shall receive, collect, or transmit any premium 
of insurance, or shall do any other act in the soliciting, making or executing any 
contract of insurance of any kind otherwise than the law permits, or as principal 
or agent shall violate any provision of law contained in this chapter, the punish- 
ment for which is not elsewhere provided for, he shall be deemed guilty of a mis- 
demeanor, and on conviction shall pay a fine of not less than one hundred 
($100. 00) dollars nor more than five hundred ($500.00) dollars, or be imprisoned 
for not less than one nor more than two years, or both, at the discretion of the 
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court. ((1899,)'c: 54;:s.:115; Rev.,vsr 3490. C.S., +s:' 631031945 e458 19408 
O5Si0s eli OS lec eLOS sil.) 

Editor’s Note.— The 1945 amendment The 1951 amendment struck out the 
rewrote this section, and the 1949 amend- words “independent adjuster”, formerly 
ment made it applicable to independent appearing after the word “broker” in lines 
adjusters. Prior to the 1945 amendment one and three. 
some of the provisions in this section were 
covered by § 58-47. See note to § 58-47. 


§ 58-52.1. Process against nonresident licensees.—(a) Each licensed 
nonresident agent, adjuster or broker shall by the act of acquiring such license 
thereby be deemed to appoint the Commissioner as his attorney to receive service 
of legal process issued against the agent, adjuster or broker in this State upon 
causes of action arising within this State. 

(b) The appointment shall be irrevocable for as long as there could be any 
cause of action against the agent, adjuster or broker arising out of his insurance 
transactions in this State. 

(c) Duplicate copies of such legal process against such agent, adjuster or 
broker shall be served upon the Commissioner either by a person competent to 
serve a summons, or through registered mail. At the time of such service the 
plaintiff shall pay to the Commissioner a fee of one dollar, taxable as costs in the 
action to defray the expense of such service. 

(d) Upon receiving such service, the Commissioner shall forthwith send one 
of the copies of the process, by registered mail with return receipt requested, to 
the defendant agent, adjuster or broker at his last address of record with the 
Commissioner. 

(e) The Commissioner shall keep a record of the day and hour of service upon 
him of all such legal process. No proceedings shall be had against the defendant 
agent, adjuster or broker, and such defendant shall not be required to appear, 
plead or answer until the expiration of forty days after the date of service upon 
the Commissioner. (1947, c. 922.) 


§ 58-53. Informer to receive half of penalty. — The person, if other 
than the Commissioner of Insurance or his deputy, upon whose complaint a con- 
viction is had for violation of the law, prohibiting insurance in or by companies 
not authorized to do business in the State, or for soliciting, examining, inspect- 
ing any risk, or receiving, collecting, or transmitting any premium, or adjusting 
or aiding in the adjustment of a loss, under a contract made otherwise than as 
authorized by the laws of this State, is entitled to one-half of the penalty recovered 
theretors (1899) ch 54.79" 935 Revs) 4831) Cores eOS Dl a 1O45 Sie) 

Editor’s Note. — The 1945 amendment 
struck out the word “foreign” formerly 
appearing before “companies.” 


§ 58-53.1. Citizens authorized to procure policies in unlicensed 
foreign companies.—(a) What Applicant Must Show.—The Commissioner, 
upon the annual payment of a fee of twenty dollars, may issue licenses to citizens 
of this State, subject to revocation at any time, permitting the person named 
therein to procure policies of insurance on property in this State in foreign or 
alien insurance companies not authorized to transact business in the State. Be- 
fore the person named in such a license may procure any insurance in such com- 
panies or on any property in this State, he must execute and file with the Com- 
missioner an affidavit that he is unable to procure in companies admitted to do 
business in the State the amount of insurance necessary to protect such property, 
and may only procure insurance under such license after he has procured insur- 
ance in companies admitted to do business in this State to the full amount which 
those companies are willing to write on the property. If the person licensed un- 
der the provisions of this section procures insurance on property of others in such 
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nonadmitted companies he shall stamp or write upon the filing face and the first 
page of each policy so issued the words “This company is not licensed to do busi- 
ness in North Carolina.” 

(b) Account and Report.—Each person so licensed must keep a separate ac- 
count of the business done under the license, a certified copy of which account 
he shall forthwith file with the Commissioner, showing the exact amount of such 
insurance placed by any person, firm or corporation, the gross premium charged 
thereon, the companies in which the same is placed, the date and terms of the poli- 
cies, and also a report in the same detail of all such policies canceled and the gross 
return premium thereon. 

(c) Bond Filed.—Before receiving such license the applicant therefor shall ex- 
ecute and deliver to the Commissioner a bond in the penal sum of one thousand 
dollars, with such sureties as the Commissioner may approve, with a condition 
that the licensee will faithfully comply with all the requirements of §§ 58-53.1, 
58-53.2 and 58-53.3, and will file with the Commissioner in January of each year, 
a sworn statement of the gross premiums charged for insurance procured or 
placed, and the gross returned premiums on such insurance canceled under such 
license during the year ending on the thirty-first day of December next preced- 
ing, and at the time of filing such statement will pay into the treasury of the 
State a sum equal to five per centum of such gross premiums, less return pre- 
miums, so reported, or pay such tax at the time of taking out and delivering such 
policy or policies. (1899, c. 54, ss. 68, 95; 1903, c. 438, s. 7, c. 680; Rev., ss. 
A719. 4709-- Cis. s, 6425; 19455 c, 378.) 

Editor’s Note. — The 1945 amendment National Fire, etc., Ins. Co., 192 N. C. 
rewrote former § 58-165 as this section. 115, 133 S. E. 424 (1926), citing Common- 

For decision under former wording of wealth Mut. Fire Ins. Co. v. Edwards, 
etatute™ scemlyy akiver land, etc), Co. v.’ “124 N. €.-116, 32.°5,"E. 404 (1899): 


§ 58-53.2. Punishment for failure to file affidavit and statements. 
—lIf any person licensed to procure insurance in an unauthorized foreign or alien 
company shall procure, or act in any manner in the procurement or negotiation of, 
insurance in any unauthorized foreign or alien company, and shall neglect to make 
and file the affidavit and statements required by the preceding section, he shall 
forfeit his license and be punished by a fine of not less than one hundred nor more 
than five hundred dollars, or by imprisonment for not more than one year, or by 
both. (1899, c. 54, ss. 68, 95; Rev., ss. 3483, 4769; C. S., s. 6426; 1945, c. 378.) 

Editor’s Note. — The 1945 amendment Ivy River Land, etc., Co. v. National Fire, 
fransterred this section from. § 58-166 and etc., Ins. Co., 192 N. Cz 115, 183 §$. E. 
inserted the words “or alien.” 424 (1926). 

The former statute was referred to in 


§ 58-53.3. Tax deducted from premium; reports filed. — When any 
person procures insurance on any property located in this State with an insurance 
company not licensed to do business in this State, it shall be the duty of such per- 
son to deduct from the premium charged on the policy or policies issued for such 
insurance five per centum of the premium and remit the same to the Commis- 
sioner of Insurance of the State, at the same time reporting to the Commissioner 
of Insurance the name of the company or companies issuing the policy or policies, 
the location of the property insured, and the premium charged. The Commis- 
sioner of Insurance shall pay the said amounts to the Treasurer of the State. If 
such report is not made on or before the thirtieth days of July and January of each 
year for the business done prior to July first and January first preceding, there 
shall be added to the amount of taxes thereon the sum of one per centum on the 
mat cday of cach month thereafter, (1915, c. 109%. 8™C. SS. s. 6427; 1945, ¢. 


378.) 

Editor’s Note. — The 1945 amendment son’ at two places in the first sentence. 
struck out the words “or corporation” It also substituted near the beginning of 
formerly appearing after the word “per- the sentence the words “procures insur- 
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ance on” for the words “shall insure.” 
This section formerly appeared as § 58- 
167. 

The former statute was referred to in 
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Ivy River Land,-etc., Co. v. National Fire, 
ete, Ins. Co., 1OQeNS Canis e133uous bead: 
(1926). 


§ 58-54. Forms to be approved by Commissioner of Insurance.—lIt 


is unlawful for any insurance company doing business in this State to issue, sell, 
or dispose of any policy, contract, or certificate, or use applications in connection 
therewith, until the forms of the same have been submitted to and approved by 
the Commissioner of Insurance of North Carolina, and copies filed in the Insur- 


ance Department. (1907,.c. 8/95 19135 c 139; CU. S.,.s: 631 25m o4 on enn am 


Editor’s Note. — The 1945 amendment 
struck out the words “association, order 
or society” formerly appearing after the 
word “company” near the beginning of 
the section. 

Validity of Unapproved Policy.—The 
statute does not purport to deal with the 


validity of the contract of insurance, but 
with the insurance company. It does not 
say a policy shall be void unless approved 
by the Commissioner, but that it shall be 
unlawful for the company to issue such 
policy. Blount v. Royal Fraternal Ass’n, 
163, Ni_C. 167, 79 S. H..299 (io tae 


ARTICLE 3A. 
Unfair Trade Practices. 


§ 58-54.1. Declaration of purpose. — The purpose of this article is to 
regulate trade practices in the business of insurance in accordance with the intent 
of Congress as expressed in the Act of Congress of March 9, 1945 (Public Law 
15, 79th Congress), by defining, or providing for the determination of, all such 
practices in this State which constitute unfair methods of competition or unfair or 
deceptive acts or practices and by prohibiting the trade practices so defined or de- 
termined. (1949, c. 1112.) 

Editor’s Note.—For brief discussion of 
this article, see 27 N. C. Law Rev. 461. 


§ 58-54.2. Definitions.—When used in this article: 

(1) “Commissioner” shall mean the Commissioner of Insurance of this 
State. 

(2) “Person” shall mean any individual, corporation, association, partner- 
ship, reciprocal exchange, interinsurer, Lloyds insurer, fraternal bene- 
fit society, and any other legal entity engaged in the business of insur- 
ance, including agents, brokers and adjusters. (1949, c. 1112.) 


§ 58-54.3. Unfair methods of competition or unfair and deceptive 
acts or practices prohibited.—No person shall engage in this State in any 
trade practice which is defined in this article as or determined pursuant to this 
article to be an unfair method of competition or an unfair or deceptive act or prac- 
tice in the business of insurance. (1949, c. 1112.) 


§ 58-54.4. Unfair methods of competition and unfair or deceptive 
acts or practices defined.—The following are hereby defined as unfair methods 
of competition and unfair and deceptive acts or practices in the business of in- 
surance: 

(1) Misrepresentations and False Advertising of Policy Contracts——Mak- 
ing, issuing, circulating, or causing to be made, issued or circulated, 
any estimate, illustration, circular or statement misrepresenting the 
terms of any policy issued or to be issued or the benefits or advantages 
promised thereby or the dividends or share of the surplus to be re- 
ceived thereon, or making any false or misleading statement as to 
the dividends or share or surplus previously paid on similar policies, 
or making any misleading representation or any misrepresentation as 
to the financial condition of any insurer, or as to the legal reserve 
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system upon which any life insurer operates, or using any name or 
title of any policy or class of policies misrepresenting the true nature 
thereof, or making any misrepresentation to any policyholder insured 
in any company for the purpose of inducing or tending to induce 
such policyholder to lapse, forfeit, or surrender his insurance. 


(2) False Information and Advertising Generally —Making, publishing, 


disseminating, circulating, or placing before the public, or causing, 
directly or indirectly, to be made, published, disseminated, circulated, 
or placed before the public, in a newspaper, magazine or other publi- 
cation, or in the form of a notice, circular, pamphlet, letter or poster, 
or over any radio station, or in any other way, an advertisement, 
announcement or statement containing any assertion, representation 
or statement with respect to the business of insurance or with respect 
to any person in the conduct of his insurance business, which is un- 
true, deceptive or misleading. 


C5) Defamation. —Making, publishing, disseminating, or circulating, directly 


or indirectly, or aiding, abetting or encouraging the making, publish- 
ing, disseminating or circulating of any oral or written statement or 
any pamphlet, circular, article or literature which is false, or mali- 
ciously critical of or derogatory to the financial condition of an in- 
surer, and which is calculated to injure any person engaged in the 
business of insurance. 


(4) Boycott, Coercion and Intimidation—Entering into any agreement to 


commit, or by any concerted action committing, any act of boycott, 
coercion or intimidation resulting in or tending “to result in unreason- 
able restraint of, or monopoly in, the business of insurance. 


5) False Financial Statements.—Filing with any supervisory or other pub- 
§ y Pp 5 Pp 


lic official, or making, publishing, disseminating, circulating or de- 
livering to any person, or placing before the public, or causing di- 
rectly or indirectly, to be made, published, disseminated, circulated, 
delivered to any person, or placed before the public, any false state- 
ment of financial condition of an insurer with intent to deceive. 

Making any false entry in any book, report or statement of any 
insurer with intent to deceive any agent or examiner lawfully ap- 
pointed to examine into its condition or into any of its affairs, or any 
public official to whom such insurer is required by law to report, or 
who has authority by law to examine into its condition or into any 
of its affairs, or, with like intent, willfully omitting to make a true 
entry of any material fact pertaining to the business of such insurer 
in any book, report or statement of such insurer. 


(6) Stock Operations and Insurance Company Advisory Board Contracts. 


—Issuing or delivering or permitting agents, officers, or employees 
to issue or deliver, agency company stock or other capital stock, or 
benefit certificates or shares in any common-law corporation, or 
securities or any special or any insurance company advisory board 
contracts or other contracts of any kind promising returns and profit 
as an inducement to insurance. 


(7) Unfair Discrimination. 


a. Making or permitting any unfair discrimination between indi- 
viduals of the same class and equal expectation of life in the 
rates charged for any contract of life insurance or of life 
annuity or in the dividends or other benefits payable thereon, 
or in any other of the terms and conditions of such contract. 

b. Making or permitting any unfair discrimination between indi- 
viduals of the same class and of essentially the same hazard in 
the amount of premium, policy fees, or rates charged for any 
policy or contract of accident or health insurance or in the 
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benefits payable thereunder, or in any of the terms or condi- 
tions of such contract, or in any other manner whatever. 
(8) Rebates. 

a. Except as otherwise expressly provided by law, knowingly per- 
mitting or offering to make or making any contract of life 
insurance, life annuity or accident and health insurance, or 
agreement as to such contract other than as plainly expressed 
in the contract issued thereon, or paying or allowing, or giving 
or offering to pay, allow, or give, directly or indirectly, as 
inducement to such insurance, or annuity, any rebate of pre- 
miums payable on the contract, or any special favor or ad- 
vantage in the dividends or other benefits thereon, or any 
valuable consideration or inducement whatever not specified in 
the contract; or giving, or selling, or purchasing or offering to 
give, sell, or purchase as inducement to such insurance or 
annuity or in connection therewith, any stocks, bonds, or 
other securities of any insurance company or other corpora- 
tion, association, or partnership, or any dividends or profits 
accrued thereon, or anything of value whatsoever not specified 
in the contract. 

b. Nothing in subdivision (7) or paragraph a of subdivision (8) 
of this section shall be construed as including within the defi- 
nition of discrimination or rebates any of the following prac- 
TICES; 

1. In the case of any contract of life insurance or life 
annuity, paying bonuses to policyholders or otherwise 
abating their premiums in whole or in part out of surplus 
accumulated from nonparticipating insurance, provided, 
that any such bonuses or abatement of premiums shall 
be fair and equitable to policyholders and for the best 
interests of the company and its policyholders ; 

2. In the case of life insurance policies issued on the indus- 
trial debit plan, making allowance to policyholders 
who have continuously for a specified period made 
premium payments directly to an office of the insurer 
in an amount which fairly represents the saving in col- 
lection expense; 

3. Readjustment of the rate of premium for a group insur- 
ance policy based on the loss or expense experienced 
thereunder, at the end of the first or any subsequent 
policy year of insurance thereunder, which may be 
made retroactive only for such policy year. 

c. No insurer or employee thereof, and no broker or agent shall 
pay, allow, or give, or offer to pay, allow, or give, directly or 
indirectly, as an inducement to insurance, or after insurance 
has been effected, any rebate, discount, abatement, credit or 
reduction of the premium named in a policy of insurance, or 
any special favor or advantage in the dividends or other bene- 
fits to accrue thereon, or any valuable consideration or induce- 
ment whatever, not specified in the policy of insurance. Noth- 
ing herein contained shall be construed as prohibiting the pay- 
ment of commissions or other compensation to regularly ap- 
pointed and licensed agents and to brokers duly licensed by this 
State; nor as prohibiting any participating insurer from dis- 
tributing to its policyholders dividends, savings or the un- 
used or unabsorbed portion of premiums and premium de- 
posits. 
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(9) Advertising of Health, Accident or Hospitalization Insurance—lIn all 
advertising of policies, certificates or service plans of health, accident 
or hospitalization insurance, except those providing group coverage, 
where details of benefits provided by a particular policy, certificate 
or plan are set forth in any advertising material, such advertising 
material shall contain reference to the major exceptions or major 
clauses limiting or voiding liability contained in the policy, certificate 
or plan so advertised. The references to such exceptions or clauses 
shall be printed in a type no smaller than that used to set forth the 
benefits of the policy, certificate or plan. In all advertising of such 
policies, certificates or plans which contain a cancellation provision or 
a provision that the policies, certificates or plans may be renewed at 
the option of the company or medical service corporation only, such 
advertising material shall contain clear and definite reference to the 
fact that the policies, certificates or plans are cancellable or that the 
same may be renewed at the option of the company only. (1949, c. 
U2 LOGS ECE SOURS Ss) 

Editor’s Note. — The 1955 amendment pital and medical service corporations un- 
added subdivision (9). der chapter 57 to the same extent as to 
Section 12 of the 1955 amendatory act insurers under this chapter, 
made the amendment applicable to hos- 


§ 58-54.5. Power of Commissioner. — The Commissioner shall have 
power to examine and investigate into the affairs of every person engaged in the 
business of insurance in this State in order to determine whether such person has 
been or is engaged in any unfair method of competition or in any unfair or decep- 
tive act or practice prohibited by § 58-54.3 of this article. (1949, c, 1112.) 


§ 58-54.6. Hearings, witnesses, appearances, production of books 
and service of process.—(a) Whenever the Commissioner shall have reason 
to believe that any such person has been engaged or is engaging in this State in 
any unfair method of competition or any unfair or deceptive act or practice de- 
fined in § 58-54.4, and that a proceeding by him in respect thereto would be to the 
interest of the public, he shall issue and serve upon such person a statement of 
the charges in that respect and a notice of the hearing thereon to be held at the 
time and place fixed in the notice, which shall not be less than ten days after the 
date of the service thereof. 

(b) At the time and place fixed for such hearing, such person shall have an 
opportunity to be heard and to show cause why an order should not be made by 
the Commissioner requiring such person to cease and desist from the acts, 
methods or practices so complained of. Upon good cause shown, the Commis- 
sioner shall permit any person to intervene, appear and be heard at such hearing 
by counsel or in person. 

(c) Nothing contained in this article shall require the observance at any such 
hearing of formal rules of pleading or evidence. 

(d) The Commissioner, upon such hearing, may administer oaths, examine 
and cross-examine witnesses, receive oral and documentary evidence, and shall 
have the power to subpoena witnesses, compel their attendance, and require 
the production of books, papers, records, correspondence, or other documents 
which he deems relevant to the inquiry. The Commissioner, upon such _hear- 
ing, may, and upon the request of any party shall, cause to be made a steno- 
graphic record of all the evidence and all the proceedings had at such hearing. 
If no stenographic record is made and if a judicial review is sought, the Com- 
missioner shall prepare a statement of the evidence and proceeding for use on 
review. In case of a refusal of any person to comply with any subpoena issued 
hereunder or to testify with respect to any matter concerning which he may be 
lawfully interrogated, the superior court of Wake County, on application of the 
Commissioner, may issue an order requiring such person to comply with such 
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subpoena and to testify; and any failure to obey any such order of the court 
may be punished by the court as a contempt thereof. 

(e) Statements of charges, notices, orders, and other processes of the Commis- 
sioner under this article may be served by anyone duly authorized by the Commis- 
sioner, either in the manner provided by law for service of process in civil actions, 
or by registering and mailing a copy thereof to the person affected by such state- 
ment, notice, order, or other process at his or its residence or principal office or 
place of business. The verified return by the person so serving such statement, 
notice, order, or other process, setting forth the manner of such service, shall be 
proof of the same, and the return postcard receipt for such statement, notice, or- 
der, or other process, registered and mailed as aforesaid, shall be proof of the 
service of the same. (1949, c. 1112.) 

§ 58-54.7. Cease and desist orders and modifications thereof.—(a) 
If, after such hearing, the Commissioner shall determine that the method of com- 
petition or the act or practice in question is defined in § 58-54.4 and that the per- 
son complained of has engaged in such method of competition, act or practice in 
violation of this article, he shall reduce his findings to writing and shall issue and 
cause to be served upon the person charged with the violation an order requiring 
such person to cease and desist from engaging in such method of competition, act 
or practice. 

(b) Until the expiration of the time allowed under $ 58-54.8 (a) of this arti- 
cle for filing a petition for review (by appeal) if no such petition has been duly 
filed within such time or, if a petition for review has been filed within such time, 
then until the transcript of the record in the proceeding has been filed in the 
superior court, as hereinafter provided, the Commissioner may at any time, upon 
such notice and in such manner as he shall deem proper, modify or set aside in 
whole or in part any order issued by him under this section. 

(c) After the expiration of the time allowed for filing such a petition for re- 
view if no such petition has been duly filed within such time, the Commissioner 
may at any time, after notice and opportunity for hearing, reopen and alter, 
modify or set aside, in whole or in part, any order issued by him under this sec- 
tion, whenever in his opinion conditions of fact or of law have so changed as to 
require such action or if the public interest shall so require. (1949, c. 1112.) 


§ 58-54.8. Judicial review of cease and desist orders.—(a) Any per- 
son required by an order of the Commissioner under § 58-54.7 to cease and desist 
from engaging in any unfair method of competition or any unfair or deceptive act 
or practice defined in $ 58-54.4 may obtain a review of such order by filing in the 
superior court of Wake County, within thirty days from the date of the service of 
such order, a written petition praying that the order of the Commissioner be set 
aside. A copy of such petition shall be forthwith served upon the Commissioner, 
and thereupon the Commissioner forthwith shall certify and file in such court a 
transcript of the entire record in the proceeding, including all the evidence taken 
and the report and order of the Commissioner. Upon such filing of the petition 
and transcript such court shall have jurisdiction of the proceeding and of the ques- 
tion determined therein, shall determine whether the filing of such petition shall 
operate as a stay of such order of the Commissioner, and shall have power to 
make and enter upon the pleadings, evidence, and proceedings set forth in such 
transcript a decree modifying, affirming or reversing the order of the Commis- 
sioner, in whole or in part. The findings of the Commissioner as to the facts, if 
supported by substantial evidence, shall be conclusive. 

(b) To the extent that the order of the Commissioner is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms of such 
order of the Commissioner. If either party shall apply to the court for leave to 
adduce additional evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were reasonable grounds for 
the failure to adduce such evidence in the proceeding befcre the Commissioner, 
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the court may order such additional evidence to be taken before the Commissioner 
and to be adduced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Commissioner may modify his 
findings of fact, or make new findings by reason of the additional evidence so 
taken, and he shall file such modified or new findings which, if supported by sub- 
stantial evidence shall be conclusive, and his recommendations, if any, for the 
modification or setting aside of his original order, with the return of such addi- 
tional evidence. 

(c) A cease and desist order issued by the Commissioner under § 58-54.7 
shall become final: 

(1) Upon the expiration of the time allowed for filing a petition for review 
if no such petition has been duly filed within such time; except that 
the Commissioner may thereafter modify or set aside his order to 
the extent provided in § 58-54.7 (b); or 

(2) Upon the final decision of the court if the court directs that the order 
of the Commissioner be affirmed or the petition for review dismissed. 

(d) No order of the Commissioner under this article or order of a court to 
enforce the same shall in any way relieve or absolve any person affected by such 
order from any liability under any other iaws of this State. (1949, c. 1112.) 


§ 58-54.9. Procedure as to unfair methods of competition and unfair 
or deceptive acts or practices which are not defined.—(a) Whenever the 
Commissioner shall have reason to believe that any person engaged in the business 
of insurance is engaging in this State in any method of competition or in any act 
or practice in the conduct of such business which is not defined in § 58-54.4, that 
such method of competition is unfair or that such act or practice is unfair or de- 
ceptive and that a proceeding by him in respect thereto would be to the interest 
of the public, he may issue and serve upon such person a statement of the charges 
in that respect and a notice of a hearing thereon to be held at a time and place 
fixed in the notice, which shall not be less than ten days after the date of the 
service thereof. Each such hearing shall be conducted in the same manner as the 
hearings provided for in § 58-54.6. The Commissioner shall, after such hearing, 
make a report in writing in which he shall state his findings as to the facts, and 
he shall serve a copy thereof upon such person. 

(b) If such report charges a violation of this article and if such method of com- 
petition, act or practice has not been discontinued, the Commissioner may, through 
the Attorney General of this State, at any time after ten days after the service of 
such report cause a petition to be filed in the superior court of this State of the 
county wherein the person resides or has his principal place of business, to en- 
join and restrain such person from engaging in such method, act or practice. The 
court shall have jurisdiction of the proceeding and shall have power to make and 
enter appropriate orders in connection therewith and to issue such writs as are an- 
cillary to its jurisdiction or are necessary in its judgment to prevent injury to the 
public pendente lite. To the extent that the order of the Commissioner is affirmed, 
the court shall thereupon issue its order commanding obedience to the terms of 
such order of the Commissioner. 

(c) A transcript of the proceedings before the Commissioner including all evi- 
dence taken and the report and findings shall be filed with such petition. If either 
party shall apply to the court for leave to adduce additional evidence and shall 
show, to the satisfaction of the court, that such additional evidence is material 
and there were reasonable grounds for the failure to adduce such evidence in 
the proceeding before the Commissioner, the court may order such additional evi- 
dence to be taken before the Commissioner and to be adduced upon the hearing 
in such manner and upon such terms and conditions as to the court may seem 
proper. The Commissioner may modify his findings of fact or make new find- 
ings by reason of the additional evidence so taken, and he shall file such modified 
or new findings with the return of such additional evidence. 
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(d) If the court finds that the method of competition complained of is unfair 
or that the act or practice complained of is unfair or deceptive, that the proceed- 
ing by the Commissioner with respect thereto is to the interest of the public and 
that the findings of the Commissioner are supported by the weight of the evidence, 
it shall issue its order enjoining and restraining the continuance of such method 
of competition, act or practice. (1949, c. 1112.) 


§ 58-54.10. Judicial review by intervenor.—If the report of the Com- 
missioner does not charge a violation of this article, then any intervenor in the 
proceedings may within ten days after the service of such report, cause a notice 
of appeal to be filed in the superior court of Wake County for a review of such 
report. Upon such review, the court shall have authority to issue appropriate 
orders and decrees in connection therewith, including, if the court finds that it is 
to the interest of the public, orders enjoining and restraining the continuance of 
any method of competition, act or practice which it finds, notwithstanding such 
report of the Commissioner, constitutes a violation of this article. (1949, c. 1112.) 


§ 58-54.11. Penalty.—Any person who willfully violates a cease and de- 
sist order of the Commissioner under § 58-54.7, after it has become final, and 
while such order is in effect, shall forfeit and pay to the Commissioner for the use 
of the public schools of the county or counties in which the act or acts complained 
of occurred a sum to be determined by the Commissioner not to exceed $1,000 
for each violation, which if not paid may be recovered in a civil action instituted 
in the name of the Commissioner in a court of competent jurisdiction in Wake 
County. (1949, c. 1112.) 


§ 58-54.12. Provisions of article additional to existing law. — The 
powers vested in the Commissioner by this article shall be additional to any other 
powers to enforce any penalties, fines or forfeitures authorized by law with re- 
spect to the methods, acts and practices hereby declared to be unfair or deceptive. 
(1949, c. 1112.) 


§ 58-54.13. Immunity from prosecution.—If any person shall ask to be 
excused from attending and testifying or from producing any books, papers, rec- 
ords, correspondence or other documents at any hearing on the ground that the 
testimony or evidence required of him may tend to incriminate him or subject him 
to a penalty or forfeiture, and shall notwithstanding be directed to give such tes- 
timony or produce such evidence, he must nonetheless comply with such direction, 
but he shall not thereafter be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter or thing concerning which he may 
testify or produce evidence pursuant thereto, and no testimony so given or evi- 
dence produced shall be received against him upon any criminal action, investiga- 
tion or proceeding, provided, however, that no such individual so testifying shall 
be exempt from prosecution or punishment for any perjury committed by him 
while so testifying and the testimony or evidence so given or produced shall be 
admissible against him upon any criminal action, investigation or proceeding con- 
cerning such perjury, nor shall he be exempt from the refusal, revocation or sus- 
pension of any license, permission or authority conferred, or to be conferred, pur- 
suant to the insurance law of this State. Any such individual may execute, ac- 
knowledge and file in the office of the Commissioner a statement expressly waiv- 
ing such immunity or privilege in respect to any transaction, matter or thing speci- 
fied in such statement and thereupon the testimony of such person or such evi- 
dence in relation to such transaction, matter or thing may be received or produced 
before any judge or justice, court, tribunal, grand jury or otherwise, and if so re- 
ceived or produced such individual shall not be entitled to any immunity or privi- 
lege on account of any testimony he may so give or evidence so produced. (1949, 
Cc. IZ) 
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ARTICLE 4. 
Deposit of Securities. 


58-55 to 58-61: Transferred to §§ 58-188.1 to 58-188.7 by Session 
Laws 1945, c. 384. 


ARTICLE 5. 
License Fees and Taxes. 


§ 58-62. Commissioner to report and pay monthly.—On or before the 
tenth day of each month the Commissioner of Insurance shall furnish to the audi- 
tor a statement in detail of the taxes and license fees received by him during the 
previous month, and shall pay to the Treasurer the amount in full of such taxes 
and fees. The auditor may examine the accounts of the Commissioner of Insur- 
ance and check them up with said statement. (1899, c. 54, s. 82; 1901, c. 391, 
Bebo, Cc. 450, S. 4: Rey. $..4/14* Cs. ss 6317, ) 


§ 58-63. Schedule of fees and charges.—The Commissioner of Insur- 
ance shall collect and pay into the State treasury fees and charges as follows: 


(1) For filing and examining statement preliminary to admission, twenty 
dollars; for filing and auditing annual statement, ten dollars; for 
filing any other papers required by law, one dollar; for each certifi- 
cate of examination, condition, or qualification of company or associa- 
tion, two dollars; for each seal when required, one dollar; for filing 
charter and other papers of a fraternal order, preliminary to admis- 
sion, twenty-five dollars. 

(2) To be paid to the publisher, for the publication of each financial state- 
ment, twelve dollars ($12.00). 

(3) The Commissioner shall receive for copy of any record or paper in his 
office ten cents per copy sheet and one dollar for certifying same, 
or any fact or data from the records of his office; for examination of 
any foreign company, not less than forty dollars per diem and all 
expenses or the fees as prescribed by the Examination Committee of 
the National Association of Insurance Commissioners, and_ for 
examining any domestic company, actual expenses incurred; for the 
examination and approval of charters of companies, five dollars. The 
traveling and other expenses of accountants, and other examiners 
when engaged in the work of examination shall be paid by the com- 
panies, associations, or orders under investigation. For the investi- 
gation of tax returns and the collection of any delinquent taxes dis- 
closed by such investigation, the Commissioner may, in lieu of the 
above per diem charge, assess against any such delinquent company 
the expense of the investigation and collection of such delinquent 
tax, a reasonable percentage of such delinquent tax, not to exceed ten 
per centum (10%) of such delinquency, and in addition thereto. 

(4) He shall collect all other fees and charges due and payable into the 
State treasury by any company, association, order, or individual un- 
der his department.- (1899, c. 54, ss. 50, 68, 80, 81, 82, 87,90, 92; 
TOO Tc noo ls. 3/.Ca/ VOniset eG lLOUOMICs 436,55. 7, 06,.C. 030, 8. 4, CC, 
O00, 2/4 1905. CG Deen om Revs. 4/157, 19136 140s) 1 1919: 
Ce eet On CO Bore SOA oreo Cen Lon oso Cas 54s LISI Cy LSS, 
SB 20G ROAD. COSOse O47 Caso ly 1997/5 CC 1335104721959 co. O11.) 


Editor’s Note. — The 1945 amendment surance companies, one cent for every 


struck out, from the end of the first sen- 
tence of subdivision (3) the words “also, 
to defray the expense of computing the 
value of the policies of domestic life in- 


3/2 


thousand dollars of the whole amount in- 
sured by its policies so valued.” The 1947 
amendment also deleted from the first 
sentence of subdivision (3) the words “for 


§ 58-64 


making and mailing abstracts to the clerks 
of the superior courts in the counties of 
the State, four dollars.” 

The first 1957 amendment changed sub- 
division (3) by increasing the fee for exam- 
ining a foreign company from twenty-five 
to thirty-six dollars. The second 1957 
amendment changed subdivision (2) by in- 
creasing the amount to be paid for publica- 


tion of financial statements from nine to 
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The 1959 amendment struck out the 
words “thirty-six dollars per diem and 
all expenses,” immediately following the 
comma after the word “company,” in line 
three of subdivision (3), and substituted in 
lieu thereof the words “not less than forty 
dollars per diem and all expenses or the 
fees as prescribed by the Examination 
Committee of the National Association of 
Insurance Commissioners.” 


twelve dollars. 
§ 58-64: Repealed by Session Laws 1945, c. 386. 


§ 58-65. Licensing of underwriters reinsurance agencies.—An un- 
derwriters agency, composed of two or more companies, proposing to do a reinsur- 
ance business only in the State may be licensed without a separate license for each 
company, upon filing with the Commissioner of Insurance a statement of each 
company, the amount proposed to be assumed by them, and such other informa- 
tion as he may call for, showing that the companies are solvent and propose to 
conduct the business in a way that would be safe and fair to the citizens of the 
StacemelGlO® c. 186,550 Cm emce Colo 


§ 58-66. Licenses run from July first; pro rata payment.—The li- 
cense required of insurance companies shall continue for the next ensuing twelve 
(12) months after July first of each year, unless revoked as provided in this chap- 
ter; but the Commissioner of Insurance may, when the annual license tax exceeds 
twenty-five dollars ($25.00), receive from applicants after July first so much of 
the license fee required by law as may be due pro rata for the remainder of the 
year, beginning with the first day of the current month. Application for renewal 
of the company license must be submitted on or before the first day of March 
on a form to be supplied by the Commissioner of Insurance. Upon satisfying 
himself that the company has met all requirements of law and appears to be finan- 
cially solvent he shall forward renewal license to the company. Any company 
which does not qualify for renewal license before July first shall cease to do busi- 
ness in the State of North Carolina as of July first, unless license is sooner re- 
voked by the Commissioner. 

Before issuing any license for the year, beginning July 1, 1955, the Commis- 
sioner shall collect, in addition to the annual license fee, a pro rata fee for the 
three (3) months of April, May and June, 1955, collection of which fee shall 
extend licenses expiring April 1, 1955, until July 1, 1955, if accepted by the Com- 
missioner of Insurance. 

Nothing contained in this section shall be interpreted as applying to licenses 
issued to individual representatives of insurance companies, as listed in § 105- 
228.7, which licenses shall run from April first of each year. (1899, c. 54, s. 
[Se eRev se 4/165 Cry S007 lao oC Rly OMecmn) 

Editor’s Note.—The 1955 amendment re- 
wrote this section. Prior to the amend- 
ment licenses began to run from April first. 


§ 58-67. Statements of gross receipts filed and tax paid. — Every 
general agent shall, within the first thirty days of January and July of each year, 
make a full and correct statement, under oath of himself and of the president, sec- 
retary, or some officer at the home or head office of the company in this country, 
of the amount of the gross receipts derived from the insurance business under this 
chapter obtained from residents of this State, or on property located therein dur- 
ing the preceding six months, and shall, within the first fifteen days of February 
and August of each year, pay to the Commissioner of Insurance the tax imposed 
upon such gross receipts. (1899, c. 54, s) 79; 1901) co .391) s.7; 1903 scmeae 
BSc Revisor +7 Lome Cm onrseOOL2.) 
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§ 58-68. Policyholders to furnish information. — To enable the Com- 
missioner of Insurance the better to enforce the payment of the taxes imposed 
by this chapter and by § 105-121 every corporation, firm, or individual doing busi- 
ness in the State shall, upon demand of the Commissioner, furnish to him, upon 
blanks to be provided by him, a statement of the amount of all insurance held by 
them, giving the name of the company, number, and amount of policies and the 
premiums paid on each, and such other information as the Commissioner calls for, 
or shall file an affidavit with the Commissioner that all their insurance is placed 
in companies licensed to do business in this State. (1899, c. 54, s. 79; 1901, c. 
Bo / e903 4c, 436,98.° 85 Rev., 6) 47205 Cit. 8S, 0825p) 


Editor’s Note. — Section 105-121, re- 
ferred to in this section, has been repealed. 


SUBCHAPTER II. INSURANCE COMPANIES. 


ARTICLE 6. 
General Domestic Companies. 


§ 58-69. Application of this chapter and general laws.—The general 
provisions of law relative to the powers, duties, and liabilities of corporations ap- 
ply to all incorporated domestic insurance companies where pertinent and not in 
conflict with other provisions of law relative to such companies or with their char- 
ters. All insurance companies of this State shall be governed by this chapter, 
notwithstanding anything in their special charters to the contrary, provided notice 
of the acceptance of this chapter is filed with the Commissioner of Insurance. 
S90 ecm 4sis719 TRevjtsn47/Z21) Gy .pss, 0324.) 


§ 58-70. Extension of existing charters.—Domestic insurance compa- 
nies incorporated by special acts, whose charters are subject to limitation of time, 
shall, after the limitation expires, and upon filing statement and paying the taxes 
and fees required for an amendment of the charter, continue to be bodies corpo- 
rate, subject to all general laws applicable to such companies. (1899, c. 54, s. 20; 
ea 22 Besa 052). 


§ 58-71. Certificate required before issuing policies.—No domestic 
insurance company may issue policies until upon examination of the Commis- 
sioner of Insurance, his deputy or examiner, it is found to have complied with 
the laws of the State, and until it has obtained from the Commissioner of Insur- 
ance a certificate setting forth that fact and authorizing it to issue policies. The 
issuing of policies in violation of this section renders the company liable to the 
forfeiture prescribed by law, but such policies are binding upon the company. 
299,c, 5405s. 21, 99; 1903, c 4381s. 10; Rev..s. 4/23; C. ., s. 0326.) 


§ 58-72. Kinds of insurance authorized.—The kinds of insurance which 
may be authorized in this State, subject to the other provisions of this chapter, 
are set forth in the following paragraphs. Nothing herein contained shall re- 
quire any insurer to insure every kind of risk which it is authorized to insure. 
The power to do any kind of insurance against loss of or damage to property 
shall include the power to insure all lawful interests in such property and to in- 
sure against loss of use and occupancy, rents and profits resulting therefrom ; 
but no kind of insurance shall be deemed to include life insurance or insurance 
against legal liability for personal injury or death unless specified herein. In 
addition to any power to engage in any other kind of business than an insurance 
business which is specifically conferred by the provisions of this chapter, any in- 
surer authorized to do business in this State may engaged in such other kind or 
kinds of business to the extent necessarily or properly incidental to the kind or 
kinds of insurance business which it is authorized to do in this State. Each of 


SY 


§ 58-72 Cu. 58. INSURANCE § 58-72 


the following paragraphs indicates the scope of the kind of insurance business 
specified therein: 

(1) “Life insurance,” meaning every insurance upon the lives of human 
beings and every insurance appertaining thereto. The business of 
life insurance shall be deemed to include the granting of endowment 
benefits ; additional benefits in the event of death by accident or acci- 
dental means; additional benefits operating to safeguard the contract 
from lapse, or to provide a special surrender value, in the event of 
total and permanent disability of the insured, including industrial 
sick benefit; and optional modes of settlement of proceeds. 

(2) “Annuities,” meaning all agreements to make periodical payments 
where the making or continuance of all or of some of a series of such 
payments, or the amount of any such payment, is dependent upon 
the continuance of human life, except payments made under the au- 
thority of subdivision (1). 

(3) “Accident and health insurance,” meaning 

a. Insurance against death or personal injury by accident or by 
any specified kind or kinds of accident and insurance against 
sickness, ailment or bodily injury except as specified in para- 
graph b following; and . 

b. Noncancellable disability insurance, meaning insurance against 
disability resulting from sickness, ailment or bodily injury (but 
not including insurance solely against accidental injury), un- 
der any contract which does not give the insurer the option to 
cancel or otherwise terminate the contract at or after one year 
from its effective date or renewal date. 

(4) “Fire insurance,” meaning insurance against loss of or damage to any 
property resulting from fire, including loss or damage incident to the 
extinguishment of a fire or to the salvaging of property in connection 
therewith. 

(5) “Miscellaneous property insurance,’ meaning loss of or damage to prop- 
erty resulting from 

a. Lightning, smoke or smudge, windstorm, tornado, cyclone, 
earthquake, volcanic eruption, rain, hail, frost and freeze, 
weather or climatic conditions, excess or deficiency of moisture, 
flood, the rising of the waters of the ocean or its tributaries, or 

b. Insects, or blights, or from disease of such property other than 

animals, or 

. Electrical disturbance causing or concomitant with a fire or an 
explosion in public service or public utility property, or 

d. Bombardment, invasion, insurrection, riot, civil war or com- 
motion, military or usurped power, any order of a civil au- 
thority made to prevent the spread of a conflagration, epidemic 
or catastrophe, vandalism or malicious mischief, strike or lock- 
out, or explosion; but not including any kind of insurance 
specified in subdivision (9), except insurance against loss or 
damage to property resulting from 

1. Explosion of pressure vessels (except steam boilers of 
more than fifteen pounds pressure) in buildings de- 
signed and used solely for residential purposes by not 
more than four families, 

2. Explosion of any kind originating outside of the insured 
building or outside of the building containing the prop- 
erty insured, 

3. Explosion of pressure vessels which do not contain steam 
or which are not operated with steam coils or steam 
jackets, 


) 
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4, Electrical disturbance causing or concomitant with an 
explosion in public service or public utility property. 

(6) “Water damage insurance,” meaning insurance against loss or damage 
by water or other fluid or substance to any property resulting from 
the breakage or leakage of sprinklers, pumps or other apparatus 
erected for extinguishing fires or of water pipes or other conduits 
or containers, or resulting from casual water entering through leaks 
or openings in buildings or by seepage through building walls, but 
not including loss or damage resulting from flood or the rising of the 
waters of the ocean or its tributaries; and including insurance against 
accidental injury of such sprinklers, pumps, fire apparatus, conduits 
or containers. 

(7) “Burglary and theft insurance,’ meaning 

a. Insurance against loss of or damage to any property resulting 
from burglary, theft, larceny, robbery, forgery, fraud, vandal- 
ism, malicious mischief, confiscation or wrongful conversion, 
disposal or concealment by any person or persons, or from any 
attempt at any of the foregoing, and 

b. Insurance against loss of or damage to moneys, coins, bullion, 
securities, notes, drafts, acceptances or any other valuable 
papers or documents, resulting from any cause, except while 
in the custody or possession of and being transported by any 
carrier for hire or in the mail. 

(8) “Glass insurance,’ meaning insurance against loss of or damage to 
glass and its appurtenances resulting from any cause. 

(9) “Boiler and machinery insurance,’ meaning insurance against loss of 
or damage to any property of the insured, resulting from the explosion 
of or injury to 

a. Any boiler, heater or other fired pressure vessel; 

b. Any unfired pressure vessel ; 

c. Pipes or containers connected with any of said boilers or vessels ; 

d. Any engine, turbine, compressor, pump or wheel ; 

e. Any apparatus generating, transmitting or using electricity ; 

f. Any other machinery or apparatus connected with or operated 
by any of the previously named boilers, vessels or machines ; 

and including the incidental power to make inspections of and to is- 
sue certificates of inspection upon, any such boilers, apparatus, and 
machinery, whether insured or otherwise. 


(10) “Elevator insurance,” meaning insurance against loss of or damage 
to any property of the insured, resulting from the ownership, mainte- 
nance or use of elevators, except loss or damage by fire. 

(11) “Animal insurance,’ meaning insurance against loss of or damage to 
any domesticated or wild animal resulting from any cause. 

(12) “Collision insurance,” meaning insurance against loss of or damage 
to any property of the insured resulting from collision of any other 
object with such property, but not including collision to or by ele- 
vators or to or by vessels, craft, piers or other instrumentalities of 
ocean or inland navigation. 

(13) “Personal injury liability insurance,” meaning insurance against legal 
liability of the insured, and against loss, damage or expense incident 
to a claim of such liability, and including an obligation of the insurer 
to pay medical, hospital, surgical and funeral benefits and in the case 
of automobile liability insurance including also disability and death 
benefits to injured persons, irrespective of legal liability of the in- 
sured, arising out of the death or injury of any person, or arising 
out of injury to the economic interests of any person as a result of 
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negligence in rendering expert, fiduciary or professional service, but 
not including any kind of insurance specified in subdivision (15). 

(14) “Property damage liability insurance,’ meaning insurance against 
legal liability of the insured, and against loss, damage or expense 
incident to a claim of such liability, arising out of the loss or destruc- 
tion of, or damage to, the property of any other person, but not in- 
cluding any kind of insurance specified in subdivision (13) or (15). 

(15) “Workmen’s compensation and employer’s liability insurance,’ mean- 
ing insurance against the legal liability, whether imposed by common 
law or by statute or assumed by contract, of any employer for the 
death or disablement of, or injury to, his or its employee. 

(16) “Fidelity and surety insurance,” meaning 

a. Guaranteeing the fidelity of persons holding positions of public 
or private trust; 

b. Becoming surety on, or guaranteeing the performance of, any 
lawful contract except the following: 

1. A contract of indebtedness secured by title to, or mort- 
gage upon, or interest in, real or personal property ; 
2. Any insurance contract except reinsurance; 

c. Becoming surety on, or guaranteeing the performance of, bonds 
and undertakings required or permitted in all judicial proceed- 
ings or otherwise by law allowed, including surety bonds 
accepted by states and municipal authorities in lieu of deposits 
as security for the performance of insurance contracts; 

d. Guaranteeing contracts of indebtedness secured by any title to, 
or interest in, real property, only to the extent required for 
the purpose of refunding, extending, refinancing, liquidating 
or salvaging obligations heretofore lawfully made and guaran- 
teed ; 

e. Indemnifying banks, bankers, brokers, financial or monied cor- 
porations or associations against loss resulting from any cause 
of bills of exchange, notes, bonds, securities, evidences of 
debts, deeds, mortgages, warehouse receipts, or other valuable 
papers, documents, money, precious metals and articles made 
therefrom, jewelry, watches, necklaces, bracelets, gems, pre- 
cious and semi-precious stones, including any loss while the 
same are being transported in armored motor vehicles, or by 
messenger, but not including any other risks of transporta- 
tion or navigation; also against loss or damage to such an 
insured’s premises, or to his furnishings, fixtures, equipment, 
safes and vaults therein, caused by burglary, robbery, theft, 
vandalism or malicious mischief, or any attempt thereat. 


(17) “Credit insurance,” meaning indemnifying merchants or other per- 
sons extending credit against loss or damage resulting from the non- 
payment of debts owed to them; and including the incidental power 
to acquire and dispose of debts so insured, and to collect any debts 
owed to such insurer or to any person so insured by him. 

(18) “Title insurance,” meaning insuring the owners of real property and 
chattels real and other persons lawfully interested therein against loss 
by reason of defective titles and encumbrances thereon and insuring 
the correctness of searches for all instruments, liens or charges affect- 
ing the title to such property, including the power to procure and 
furnish information relative thereto, and such other incidental powers 
as are specifically granted in this chapter. 

(19) “Motor vehicle and aircraft insurance,’ meaning insurance against 
loss of or damage resulting from any cause to motor vehicles or air- 
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craft and their equipment, and against legal liability of the insured 
for loss or damage to the property of another resulting. from the 
ownership, maintenance or use of motor vehicles or aircraft and 
against loss, damage or expense incident to a claim of such liability. 


(20) “Marine insurance,” meaning insurance against any and all kinds of 


loss or damage to: 

a. Vessels, craft, aircraft, cars, automobiles and vehicles of every 
kind, as well as all goods, freights, cargoes, merchandise, effects, 
disbursements, profits, moneys, bullion, precious stones, securi- 
ties, choses in action, evidences of debt, valuable papers, 
bottomry and respondentia interests and all other kinds of 
property and interests therein, in respect to, appertaining to 
or in connection with any and all risks or perils of navigation, 
transit, or transportation, including war risks, on or under any 
seas or other waters, on land or in the air, or while being 
assembled, packed, crated, baled, compressed or similarly pre- 
pared for shipment or while awaiting the same or during any 
delays, storage, transshipment, or reshipment incident thereto, 
including marine builder’s risks and all personal property 
floater risks, and 

b. Person or to property in connection with or appertaining to a 
marine, inland marine, transit or transportation insurance, in- 
cluding liability for loss of or damage to either, arising out of 
or in connection with the construction, repair, operation, 
maintenance or use of the subject matter of such insurance 
(but not including life insurance or surety bonds nor insur- 
ance against loss by reason of bodily injury to the person aris- 

ing out of the ownership, maintenance or use of automobiles), 
and 

c. Precious stones, jewels, jewelry, gold, silver and other precious 
metals, whether used in business or trade or otherwise and 
whether the same be in course of transportation or other- 
wise, and 

d. Bridges, tunnels and other instrumentalities of transportation 
and communication (excluding buildings, their furniture and 
furnishings, fixed contents and supplies held in storage) un- 
less fire, tornado, sprinkler leakage, hail, explosion, earth- 
quake, riot and/or civil commotion are the only hazards to be 
covered; piers, wharves, docks and slips, excluding the risks 
of fire, tornado, sprinkler leakage, hail, explosion, earthquake, 
riot and/or civil commotion; other aids to navigation and 
transportation, including dry docks and marine railways 
against all risks. 


(21) “Marine protection and indemnity insurance,” meaning insurance 


against, or against legal liability of the insured for, loss, damage or 
expense arising out of, or incident to, the ownership, operation, 
chartering, maintenance, use, repair or construction of any vessel, 
craft or instrumentality in use in ocean or inland waterways, includ- 
ing liability of the insured for personal injury, illness or death or for 
loss of or damage to the property of another person. 


(22) “Miscellaneous insurance,’ meaning insurance against any other cas- 


ualty authorized by the charter of the company, not included in sub- 
divisions (1) to (21) inclusive of this section, which is a proper sub- 
ject of insurance. No corporation so formed may transact any other 
business than that specified in its charter and articles of association. 
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Editor’s Note.—The 1945 amendment re- 
wrote this section. "The amendatory act, 
which amended, inserted or repealed a 
large number of sections in this chapter, 
provides: “This act shall not apply to 
common carriers having relief depart- 
ments, pension or annuity plans, or other 
organizations or associations for the bene- 


ees; or to associations of such common 
carriers administering such departments, 
plans or organizations.” 

The 1947 amendment struck out a por- 
tion of paragraph b of subdivision (16). 

The 1953 amendment inserted in sub- 
division (13) the provision as to automo- 
bile liability insurance. 


fit of their employees or former employ- 


§ 58-73. Manner of creating such corporations.—The procedure for 
organizing such corporations is as follows: The proposed incorporators, not 
less than ten in number, a majority of whom must be residents of the State, shall 
subscribe articles of association setting forth their intention to form a corpora- 
tion; its proposed name, which must not so closely resemble the name of an 
existing corporation doing business under the laws of this State as to be likely 
to mislead the public, and must be approved by the Commissioner of Insurance; 
the class of insurance it proposes to transact and on what business plan or prin- 
ciple; the place of its location within the State, and if on the stock plan, the 
amount of its capital stock. The words “insurance company,” “insurance asso- 
ciation,” or “insurance society” or “life” or “casualty” or “indemnity” must be 
a part of the title of any such corporation, and also the word “mutual,” if it is 
organized upon the mutual principle. The certificate of incorporation must be sub- 
scribed and sworn to by the incorporators before an officer authorized to take 
acknowledgment of deeds, who shall forthwith certify the certificate of incor- 
poration, as so made out and signed, to the Commissioner of Insurance of the 
State at his office in the city of Raleigh. The Commissioner of Insurance shall 
examine the certificate, and if he approves of it and finds that the requirements 
of the law have been complied with, shall certify such facts, by certificate on 
such articles, to the Secretary of State. Upon the filing in the office of the Secre- 
tary of State of the certificate of incorporation and attached certificates, and the 
payment of a charter fee in the amount required for private corporations, and 
the same fees to the Secretary of State, the Secretary of State shall cause the 
certificate and accompanying certificates to be recorded in his office, and shall 
issue a certificate in the following form: 


Be it known that, whereas (here the names of the subscribers to the articles 
of association shall be inserted) have associated themselves with the intention 
of forming a corporation under the name of (here the name of the corporation 
shall be inserted), for the purpose (here the purpose declared in the articles of 
association shall be inserted), with a capital (or with a permanent fund) of 
(here the amount of capital or permanent fund fixed in the articles of association 
shall be inserted), and have complied with the provisions of the statute of this 
State in such case made and provided, as appears from the following certified 
articles of association: (Here copy articles of association and accompanying cer- 
tificates). Now, therefore, I (here the name of the Secretary shall be inserted), 
Secretary of State, hereby certify that (here the names of the subscribers to the 
articles of association shall be inserted), their associates and successors, are 
legally organized and established as, and are hereby made, an existing corpora- 
tion under the name of (here the name of the corporation shall be inserted), with 
such articles of association, and have all the powers, rights, and privileges and 
are subject to the duties, liabilities, and restrictions which by law appertain there- 
to. 

Witness my official signature hereunto subscribed, and the seal of the State 
of North Carolina hereunto affixed, this the CavsObNt Mian: , in the 
year (in these blanks the day, month, and year of execution of this cer- 
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tificate shall be inserted; and in the case of purely mutual companies, so much 
as relates to capital stock shall be omitted). 

The Secretary of State shall sign the certificate and cause the seal of the State 
to be affixed to it, and such certificate of incorporation and certificate of the Sec- 
retary of State has the effect of a special charter and is conclusive evidence of 
the organization and establishment of the corporation. The Secretary of State 
shall also cause a record of his certificate to be made, and a certified copy of 
this record may be given in evidence with the same effect as the original cer- 
fineate: (1609 wc 04, 's, 25> 1903."c 458, ss. 2, 3; Rev., s..4/27; C. S., s. 6328; 
DoS Cr IO.) 


Editor’s Note.— The 1957 amendment graph the words “or ‘life’ or ‘casualty’ or 


inserted in line eleven of the first para- ‘indemnity’.” 

§ 58-74. First meeting; organization; license.—The first meeting for 
the purpose of organization under such charter shall be called by a notice signed 
by one or more of the subscribers to the certificate of incorporation, stating the 
time, place, and purpose of the meeting; and at least seven days before the ap- 
pointed time a copy of this notice shall be given to each subscriber, left at his 
usual place of business or residence, or duly mailed to his post-office address, un- 
less the signers waive notice in writing. Whoever gives the notice must make 
affidavit thereof, which affidavit shall include a copy of the notice and be entered 
upon the records of the corporation. At the first meeting, or any adjournment 
thereof, an organization shall be effected by the choice of a temporary clerk, who 
shall be sworn; by the adoption of bylaws; and by the election of directors and 
such other officers as the bylaws require; but at this meeting no person may be 
elected director who has not signed the certificate of incorporation. The tem- 
porary clerk shall record the proceedings until the election and qualification of 
the secretary. The directors so chosen shall elect a president, secretary, and 
other officers which under the bylaws they are so authorized to choose. The 
president, secretary, and a majority of the directors shall forthwith make, sign, 
and swear to a certificate setting forth a copy of the certificate of incorporation, 
with the names of the subscribers thereto, the date of the first meeting and of 
any adjournments thereof, and shall submit such certificate and the records of 
the corporation to the Commissioner of Insurance, who shall examine the same, 
and who may require such other evidence as he deems necessary. If upon his 
examination the Commissioner of Insurance approves of the bylaws and finds 
that the requirements of the law have been complied with, he shall issue a license 
to the company to do business in the State, as is provided for in this chapter. 
(09 eas 5, 20511905, C, 435.88: 2, 36 REVa SAA/ZO tC boay So OLY.) 


§ 58-75. Bylaws; classification and election of directors.—A domes- 
tic company may adopt bylaws for the conduct of its business not repugnant to 
law or its charter, and therein provide for the division of its board of directors 
into two, three, or four classes, and the election thereof at its annual meetings 
so that the members of one class only shall retire and their successors be chosen 
each year. Vacancies in any such class may be filled by election by the board 
for the unexpired term. (1899, c. 54, s. 22; Rev., s. 4724; C. S., s. 6330.) 


§ 58-76: Repealed by Session Laws 1945, c. 386. 


§ 58-77. Amount of capital and/or surplus required.—The amount of 
capital and/or surplus requisite to the formation and organization of companies 
under the provisions of this chapter shall be as follows: 

(1) Stock Life Insurance Companies. 

a. A stock corporation may be organized in the manner prescribed 
in this chapter and licensed to do the business of life insurance, 
only when it shall have a paid-in capital of at least two hundred 
thousand dollars and a paid-in initial surplus of an amount at 
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least equal to fifty per cent of its capital, and it may in addition 
do any one or more of the kinds of business specified in subdi- 
visions (2) and (3) of § 58-72, without having additional cap- 
ital or surplus. Every such company shall at all times there- 
after maintain a minimum capital of not less than two hundred 
thousand dollars. 

b. If the Commissioner, after such investigation as he may deem it 
expedient to make, finds that a corporation may be organized to 
do the business of life insurance, or the writing of annuities or 
both, that its operations are restricted solely to one state, and 
that the organization of such corporation is in the public in- 
terest, he may permit the organization of a stock corporation to 
do on such restricted plan either or both of the kinds of busi- 
ness specified in subdivisions (1) and (2) of § 58-72, with the 
minimum paid-in capital and a minimum paid-in sur plus in an 
amount to be prescribed by him, but in no event to be less than 
a paid-in capital of one hundred thousand dollars and a paid- 
in surplus of fifty thousand dollars. Every such company shall 
at all times thereafter maintain such prescribed minimum cap- 
ital. 


(2) Stock Accident and Health Trewenrite Companies. 


a. A stock corporation may be organized in the manner prescribed 
in this chapter and licensed to do only the kind of insurance 
specified in subdivision (3) a of § 58-72, when it shall have 
a paid-in capital of not less than one hundred thousand dollars, 
and a paid-in surplus at least equal to fifty per cent of such 
capital. Every such company shall at all times thereafter main- 
tain a minimum capital of not less than one hundred thousand 
dollars. 

b. Any company organized under the provisions of paragraph a of 
this subdivision may, by the provisions of its original charter 
or any amendment thereto, acquire the power to do the kind of 
business specified in paragraph b of subdivision (3) of § 58-72, 
if it has a paid-in capital at least equal to one hundred and fifty 
thousand dollars, and a paid-in initial surplus at least equal to 
fifty per cent of such capital. Every such company shall at all 
times maintain a minimum capital of not less than one hundred 
and fifty thousand dollars. 


(3) Stock Fire and Marine Companies.—A stock corporation may be organ- 


ized in the manner prescribed in this chapter and licensed to do one 
or more of the kinds of insurance specified in subdivisions (4), (5), 
(6), (7), (8), (11), (12), (19), (20), (21) and (22) of § 58-72 
only when it shall have a paid-in capital of not less than two hundred 
thousand dollars and a contributed surplus equivalent to not less than 
fifty per cent of such paid-in capital. Every such company shall at all 
times thereafter maintain a minimum capital of not less than two 
hundred thousand dollars, provided that, any such corporation may 
do all the kinds of insurance authorized for casualty, fidelity and surety 
companies, as set out in subdivision (4) hereof where its charter so 
permits, when and if it meets all additional requirements as to capital 
and surplus as fixed in said section, and maintains the same. 


(4) Stock Casualty and Fidelity and Surety Companies——A stock corpora- 


tion may be organized in the manner prescribed in this chapter and 
licensed to do one or more of the kinds of insurance specified in sub- 
divisions, (3), (6), (7) 5(8) 0 Ose ClO) suGllyin (12) (13am 
(15), (16), (17), (18), (19), (21) and (22) of § 58-72 only when it 
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shall have a paid-in capital of not less than three hundred thousand 
dollars and a contributed surplus equivalent to not less than fifty per 
cent of such paid-in capital. Every such company shall at all times 
thereafter maintain a minimum capital of not less than three hundred 
thousand dollars. If the Commissioner, after such investigation as he 
may deem it expedient to make, finds that a corporation may be 
organized to do one or more of such kinds of insurance, that its opera- 
tions are restricted solely to one state, and that the organization of 
such corporation is in the public interest, he may permit such corpora- 
tion to be organized and licensed to write the lines set out in this 
section with a paid-in capital of not less than two hundred thousand 
dollars and a contributed surplus equivalent to not less than fifty per 
cent of such paid-in capital, and every such company shall hereafter 
maintain a minimum capital of not less than two hundred thousand 
dollars, provided that, any casualty, fidelity and surety corporation 
may do all the kinds of insurance authorized for fire and marine com- 
panies, as set out in subdivision (3) hereof where its charter so per- 
mits, when and if it meets all additional requirements as to capital 
and surplus as fixed in said section, and maintains the same. 


(5) Mutual Fire and Marine Companies. 


a. Limited assessment companies.—A limited assessment mutual 
company may be organized in the manner prescribed in this 
chapter and licensed to do one or more of the kinds of insurance 
Specie 111 SsUDCIVIsiOlS® (450 C5 le (O Jent7) eCo)e CLL) s.( 12); 
(19), (20), (21) and (22) of § 58-72 only when it has no less 
than two hundred and fifty thousand dollars of insurance in 
not fewer than two hundred and fifty separate risks subscribed 
with a contributed initial surplus of at least fifty thousand dol- 
lars, which surplus shall at all times be maintained. The as- 
sessment liability of a policyholder of a company organized in 
accordance with the provisions of this paragraph shall not be 
limited to less than five annual premiums; provided, such lim- 
ited assessment company may reduce the assessment liability of 
its policyholders from five annual premiums as set out herein 
to one additional annual premium when the free surplus of 
such company amounts to not less than one hundred thousand 
dollars, which surplus shall at all times be maintained. 

b. Assessable mutual companies. — An assessable mutual company 
may be organized in the manner prescribed in this chapter and 
licensed to do one or more of the kinds of insurance specified 
in subdivisions (4), (5) and (6) of § 58-72 with an unlimited 
assessment liability of its policyholders only when it shall have 
not less than two hundred and fifty thousand dollars of insur- 
ance in not fewer than two hundred and fifty separate risks 
subscribed with contributed surplus equal to twice the amount 
of the maximum net retained lability under the largest policy 
of insurance issued by such company; but not less than ten 
thousand dollars, which surplus shall at ali times be main- 
tained. Provided such company, when its charter so permits, 
in addition may be licensed to do one or more of the kinds of 
insurance specified in subdivisions (7), (8), (11), (12), (19), 
(20), (21) and (22) of § 58-72, with an unlimited assessment 
liability of its policyholders, when its free surplus amounts to 
not less than twenty-five thousand dollars, which surplus shall 
at all times be maintained. 

c. Nonassessable mutual companies.—A nonassessable mutual com- 
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pany may be organized in the manner prescribed in this chapter 
and licensed to do one or more of the kinds of insurance speci- 
fied in subdivisions (4), (5), (6), (/), (8), (11) 712), (19), 
(20), (21) and (22) of § 58-72 and may be authorized to 
issue policies under the terms of which a policyholder is not li- 
able for any assessments in addition to the premium set out in 
the policy only when it shall have not less than two hundred 
and fifty thousand dollars of insurance in not fewer than two 
hundred and fifty separate risks subscribed with a contributed 
initial surplus of not less than two hundred thousand dollars, 
which surplus shall at all times be maintained. 


d. Town or county mutual insurance companies.—A town or county 


mutual insurance company, with unlimited assessment liability, 
may be organized in the manner prescribed in this chapter and 
licensed to do the kinds of insurance specified in subdivision 
(4) of § 58-72 only when it shall have not less than twenty- 
five thousand dollars of insurance in not fewer than twenty- 
five separate risks subscribed with a contributed surplus at all 
times not less than the maximum liability under the largest 
policy issued or to be issued. A town or county mutual in- 
surance company may, in addition to writing the business speci- 
fied in subdivision (4) of § 58-72, cover in the same policy the 
hazards usually insured against under an extended coverage 
endorsement when such company has and at all times maintains 
in addition to the surplus hereinbefore required, an additional 
surplus of not less than five thousand dollars or not less than 
an amount equivalent to one per cent of the total amount of in- 
surance in force, whichever is the larger sum: Provided, that 
such company may not operate in more than three adjacent 
counties in this State. 


(6) Mutual Life, Accident and Health Insurance Companies—A nonas- 


sessable mutual insurance company may be organized in the manner 
prescribed in this chapter, and licensed to do only one or more of the 
kinds of insurance specified in subdivisions (1), (2) and (3) of § 58- 
72 when it has complied with the requirements of this chapter and 
with those hereinafter set forth in paragraphs (a) to (d), inclusive, 
of this subdivision, whichever shall be applicable. 


a. If organized to do only the kinds of insurance specified in subdi- 


visions (1) and (2) of § 58-72, such company shall have not 
less than two hundred and fifty bona fide applications for life 
insurance in an aggregate amount not less than two hundred 
and fifty thousand dollars, and shall have received from each 
such applicant in cash the full amount of one annual premium 
on the policy applied for by him, in an aggregate amount at 
least equal to seven thousand and five hundred dollars, and 
shall in addition have a contributed surplus of seventy-five 
thousand dollars, and shall have and maintain at all times a 
minimum surplus of fifty thousand dollars. 


b. If organized to do only the kind of insurance specified in para- 


graph a of subdivision (3) of § 58-72 such company shall have 
not less than one hundred and twenty-five bona fide applica- 
tions for such insurance, and shall have received from each 
such applicant in cash the full amount of one annual premium 
on the policy applied for by him in an aggregate amount of at 
least six thousand dollars, and shall have a contributed surplus 


386 


§ 58-77 Cu. 58. INSURANCE § 58-77 


of seventy-five thousand dollars and shall have and maintain 
at all times a minimum surplus of fifty thousand dollars. 

c. If organized to do the kinds of insurance specified in subdivision 
(1) and in paragraph a of subdivision (3) of § 58-72, such 
company shall have complied with the provisions of both para- 
graph a and paragraph b hereof. 

d. If organized to do the kind of insurance specified in paragraph b 
of subdivision (3) of § 58-72, in addition to the kind or kinds 
of insurance designated in any one of the foregoing paragraphs 
of this subdivision, such company shall have a contributed sur- 
plus, and shall maintain a minimum surplus, each in an amount 
of at least fifty thousand dollars in excess of the respective 
amounts required by paragraphs a, b and c hereof where appli- 
cable. 

(7) Organization of Mutual Casualty, Fidelity and Surety Companies. 

a. Nonassessable mutual companies.—A mutual insurance company 
with no assessment liability provided for its policyholders may 
be organized in the manner prescribed in this chapter and li- 
censed to do one or more of the kinds of insurance specified in 
Subdivisionse( 3) sa( Osu) on (CS) wo) nLO)sAGL Ly) mGl2), C13) 
og lee GLO eal /aen (LS emo lac leands (22 )mot Sa5s- 
72 when it has a minimum contributed surplus of three hundred 
thousand dollars and not less than two hundred and fifty thou- 
sand dollars in insurance subscribed in not less than two hun- 
dred and fifty separate risks. The surplus of such company 
shall at all times be maintained at or above the amount re- 
quired hereinabove for organization of such company. 

b. Assessable mutual companies——A mutual insurance company 
with assessment liability provided for its policyholders may be 
organized in the manner prescribed in this chapter and licensed 
to do one or more of the kinds of insurance specified in sub- 
CRASICi eo) LO wy ee) Oc lO mul lee 2); C13), 
ee Pau pL an Gl 7 enh) lO) eZ Ly rande (22). of 8.58. 
72 when it has a minimum contributed surplus of one hundred 
thousand dollars and not less than two hundred and fifty thou- 
sand dollars of insurance subscribed in not less than two hun- 
dred and fifty separate risks. Such company shall at all times 
maintain a surplus in an amount not less than one hundred 
thousand dollars. The assessment liability of a policyholder of 
such company shall not be limited to less than one annual 
premium. 

(8) a. A company may do all the kinds of insurance authorized to be done by 
a company organized under the provisions of paragraph a of 
subdivision (5), and paragraph b of subdivision (7) where its 
charter so permits when and if it meets the combined maximum 
requirements of said paragraphs. The assessment liability of 
policyholders of such a company shall not be limited to less than 
one annual premium within any one policy year. 

b. A company may do all the kinds of insurance authorized to be 
done by a company organized under the provisions of para- 
graph c of subdivision (5), and paragraph a of subdivision (7) 
where its charter so permits when and if it meets the combined 
maximum requirements of said paragraphs. The policyholders 
of such a company shall not be subject to any assessment lia- 
bility. 

(9) Any domestic, foreign or alien company licensed to do business in North: 
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Carolina on January 1, 1945, shall be permitted to continue to do the 
same kinds of business which it was authorized to do on such date 
without being required to increase its capital and/or surplus, but the 
requirements of this section as to capital and surplus shall apply to 
such companies as a prerequisite to writing additional lines of busi- 
ness. (1899, c. 54, s. 26; 1903, c. 438, s. 4; Rev., s. 4729; 1907, c. 
LOOO Hs. 5<°1913> ¢. 140, s2 271. Si} $.6332-"1929%c, 284) ce lel oa 
3005) 1947 "c. 721,) 

Editor’s Note-—By the 1929 amendment paragraphs a, b and c of subdivision (5). 
the capital stock required was materially Cited in American Equitable Assurance 
increased, and the 1945 amendment re- Co. v. Gold, 249 N. C. 461, 106 S. E. (2d) 
wrote this section. The 1947 amendment 875 (1959). 
inserted (21) in subdivision (3) and in 


§ 58-78. Capital stock fully paid in cash. — The capital stock shall be 
paid in cash within twelve months from the date of the charter or certificate of 
organization, and no certificate of full shares and no policies may be issued until 
the whole capital is paid in. A majority of the directors shall certify on oath that 
the money has been paid by the stockholders for their respective shares and is 
held as the capital of the company invested or to be invested as required by § 
58-/7. (1899 'c/54, Ss. 27 3 Revs ey 47302 CS tS 0353 2 1945" C. sce) 

Editor’s Note. — The 1945 amendment 
changed the number referred to at the end 
of the section from 58-79 to 58-77. 


§ 58-79. Investments; life——(a) Investments Specified——Every domestic 
stock and mutual life insurance company must have and continually keep to 
the extent of an amount equal to its entire reserves, as hereinafter defined, and 
entire capital, if any, and minimum required surplus, invested in: 

(1) Coin or currency of the United States of America, on hand or on de- 
posit in a national or state bank or trust company or invested in the 
shares of any building and loan or savings and loan association, or in- 
vested in the shares of any federal savings and loan association. 

(2) Interest bearing bonds, notes, certificates of indebtedness, bills or other 
direct interest bearing obligations of the United States of America or 
of the Dominion of Canada or other interest bearing obligations fully 
guaranteed both as to principal and interest by the United States of 
America, or by the Dominion of Canada. 

(3) Interest bearing bonds of any state, District of Columbia, territory or 
possession of the United States of America, or of any province of the 
Dominion of Canada, or of any county, or incorporated city of any 
state, District of Columbia, territory or possession of the United States 
of America. 

(4) Interest bearing bonds of any commission, authority or political subdi- 
vision having legal authority to issue the same of any state, District of 
Columbia, territory or possession of the United States of America or 
of any county or incorporated city of any state, District of Columbia, 
territory or possession of the United States of America. 

(5) Federal farm loan bonds issued by federal land banks organized under 
the provisions of the act of Congress known as the Federal Farm Loan 
Act. Interest bearing bonds, notes or other interest bearing obliga- 
tions of any solvent corporation organized under the laws of the 
United States of America or of the Dominion of Canada, or under the 
laws of any state, District of Columbia, territory or possession of the 
United States of America, or obligations issued, assumed or guaran- 
teed by the International Bank for Reconstruction and Development. 
Equipment trust obligations or certificates or other secured instru- 
ments evidencing an interest in transportation equipment wholly or in 
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part within the United States of America and a right to receive deter- 
mined portions of rental, purchases or other fixed obligatory payments 
for the use or purchase of such transportation equipment. 


(6) Dividend paying stocks or shares of any corporation created or existing 
under the laws of the United States of America or of any state, District 
of Columbia, territory or possession of the United States of America; 
notwithstanding any provisions in this section to the contrary no com- 
pany may invest more than ten per cent (10%) of its total admitted 
assets in stocks; and further provided, that no company may invest 
more than three per cent (3%) of its admitted assets in the stock or 
shares of any one corporation, and provided further, except as the 
Commissioner shall permit, that such investment in any one corpora- 
tion not engaged solely in the business of insurance shall not result in 
the acquisition of more than 20% of the outstanding voting stock or 
shares of such corporation. The restrictions in this section do not 
apply to shares of building and loan or savings and loan associations 
or federal savings and loan associations. 


(7) Loans secured by first mortgages, or deeds of trust, on unencumbered 
fee simple or improved leasehold real estate in the District of Columbia 
or in any state, territory or possession of the United States of Amer- 
ica, to an amount not exceeding seventy-five per cent (75%) of the 
fair market value of such fee simple or improved leasehold real estate. 
No loan may be made on leasehold real estate unless the lease has at 
least thirty years to run before its termination and the loan matures 
at least twenty years before expiration of the lease. Whenever such 
loans are made upon fee simple, or improved leasehold real estate 
which is improved by a building or buildings, the said improvements 
shall be insured against loss by fire, and the fire insurance policies 
shall contain a standard mortgage clause and shall be delivered to the 
mortgagee as additional security for the said loan. 

Loans secured by first mortgages which the Federal Housing Ad- 
ministrator has insured or has made a commitment to insure, or in- 
vested in mortgage notes or bonds so insured, and neither the limita- 
tions of this section nor any other law of this State requiring security 
upon which loans shall be made, or prescribing the nature, amount or 
forms of such security, or limiting the interest rates upon loans, shall 
be deemed to apply to such insured mortgage loans. 

Loans secured by first mortgages, or deeds of trust, on unencum- 
bered fee simple real estate in connection with which the Veterans Ad- 
ministration of the United States has guaranteed, or has made a com- 
mitment to guarantee, a portion of the loan pursuant to the Service 
Men’s Readjustment Act of 1944, and amendments thereto, provided 
the amount of any such loan, less the portion thereof guaranteed by 
said Veterans Administration, shall not exceed seventy-five per cent 
(75%) of the fair market value of such real estate. 

In all investments made upon mortgages, the evidence of the debt, if 
any, shall accompany the mortgage or deed of trust. 


(8) Ground rents in the District of Columbia or any state of the United 
States of America, provided, that in the case of unexpired redeemable 
ground rents the premiums paid, if any, shall be amortized over the 
period between date of acquisition and earliest redemption date or 
charged off at any time prior to redemption date; and in the case of 
expired redeemable ground rents the premium paid, if any, shall be 
charged off at the time of acquisition. Redeemable ground rents pur- 
chased at a discount shall be carried at an amount not greater than the 
cost of acquisition. 


389 


§ 58-79 Cu. 58. INSURANCE § 58-79 


(9) Collateral loans secured by pledge of any security named in subdivisions 
(13° (2) C3), 4) ACS (6) (7) anda(G sot thistsubsection apo 
vided that the current market value of such pledged securities shall be 
at all times during the continuance of such loans at least twenty-five 
per cent (25%) more than the unpaid balance of the amount loaned 
on them. 

(10) Loans upon the policies of the company; provided that the total in- 
debtedness against any policy shall not be greater than the loan value 
of such policy. 

(11) No domestic company may directly or indirectly acquire or hold real 
property except as follows: 

a. Such land and buildings thereon in which it has its principal 
office and such real estate as shall be requisite for the conven- 
ient transaction of its own business; the amount invested in 
such real property shall not exceed ten per centum of the in- 
vesting company’s admitted assets, but the Commissioner may 
grant permission to the company to invest in real property for 
such purpose in such increased amount as he may deem proper 
upen a hearing held before him. 

b. Property mortgaged to it in good faith as security for loans pre- 
viously contracted for money due. 

c. Property conveyed to it in satisfaction of debts previously con- 
tracted in the course of its dealings, or purchased at sales upon 
judgments, decrees, or mortgages obtained or made for such 
debts. 

d. Additional real property and equipment incident to real property, 
if necessary or convenient for the purpose of enhancing the sale 
value of real property previously acquired or held by it under 
paragraphs b and c of this subdivision and subject to the prior 
written approval of the Commissioner. 

e. 1. Real estate acquired for the purpose of leasing the same to any 
person, firm, or corporation, or real estate already leased 
under the following conditions: 

I. A. Where there has already been erected on said 
property a building or other improve- 
ments satisfactory to the purchaser, or 

B. Where the lessee shall at its own cost 
erect thereon, free of liens, a building 
or other improvements satisfactory to 
the lessor, or 

C. Where the lessor under the terms and 
conditions of a lease executed and en- 
tered into simultaneously with the 
purchase of the property agrees to 
erect a building or other improve- 
ments on said property; 

II. That the said improvements shall remain on the 
said property during the period of the lease, 
and in cases where the said improvements are 
put upon said property at the cost of the lessee 
the said improvements at the termination of 
the lease shall vest, free of liens, in the owner 
of the real estate; 

III. That during the term of the lease the tenant shall 
keep and maintain the said improvements in 
good repair. Real estate acquired pursuant to 
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the provisions of this subparagraph (a) (11) 
e 1 shall not be treated as an admitted asset 
unless and until the improvements herein re- 
quired shall have been constructed and the 
lease agreement entered into in accordance 
with the terms of this subparagraph, nor shall 
real estate acquired pursuant to this subpara- 
graph (a) (11) e 1 be treated as an admitted 
asset in an amount exceeding the amount ac- 
tually invested reduced each year by equal dec- 
rements sufficient to write off at least seventy- 
five per cent (75%) of the investment at the 
normal termination of the lease or at the end 
of thirty years should the term of the lease be 
for a longer period. The total investments of 
any company under this subparagraph (a) 
(1) eel shall noteexceéd sit per cent of its 
assets, nor more than fifty per cent (50%) of 
its capital and surplus whichever is less. 

2. Subject to approval of the Commissioner, real estate for 
recreation, hospitalization, convalescent and retirement 
purposes of its employees. Such investment under this 
subparagraph (a) (11) e 2 shall not exceed five per 
cent (5%) of the company’s surplus. 

3. No investment shall be made by any company pursuant 
to this paragraph e which will cause such company’s in- 
vestment in all real property owned or held by it directly 
or indirectly to exceed ten per cent (10%) of its assets. 


f. It is unlawful for any such incorporated company to purchase or 
hold real estate in any other case or for any other purpose. Real 
estate acquired under paragraph (a) (11) a and subparagraph 
(a) (11) e 2 of this section which has ceased to be used or to 
be necessary for the purposes stated therein shall be sold with- 
in five years thereafter, unless the company procures a certifi- 
cate from the Commissioner that the interest of the company 
will materially suffer by a forced sale of such real estate in 
which event the time for the sale may be extended to such a 
time as the Commissioner may direct in the certificate. Any 
real estate acquired under paragraphs b, ¢ and d of this sub- 
division (11) shall be sold within five years after the company 
has acquired title thereto; provided, that the Commissioner 
may in his discretion extend the five-year period as provided 
hereinabove. Any real estate acquired under subparagraph (a) 
(11) e 1 of this section shall within five years after the termi- 
nation or expiration of such lease be sold or released for an ad- 
ditional term pursuant to the provisions of subparagraph (a) 
(11) e 1; provided, that the Commissioner may in his discre- 
tion extend the five-year period as provided hereinabove. Noth- 
ing contained herein prevents any insurance company from 
improving or conveying its real estate, notwithstanding the 
lapse of five years without having procured such certificate 
from the Commissioner. 


(12) Interest, rents or other fixed income due and accrued on any of the in- 
vestments named in subdivisions (1), (2), (3), (4), (5), (7), (8), 
(9), (10) and (11) of this subsection pursuant to regulations pro- 
mulgated by the Commissioner. 
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(13) To the extent necessary to satisfy the investment requirements as to 
reserves and entire capital, if any, and minimum required surplus, no 
company shall make any investment in or loan on any of the securities 
mentioned in this section, which are in default as to principal or in- 
terest or as to which the dividend on the last preceding dividend date 
has been passed. 

(b) General Provisions. 

(1) The entire reserves of a domestic life insurance company, as used in this 
section, shall be the sum of: 

Net present value of all outstanding policies in force (less reinsur- 
ance) ; reserves for accidental death benefits and total and permanent 
disability benefits (less reinsurance) ; present value of supplementary 
contracts and including dividends left with the company to accumulate 
at interest; liability on policies canceled and not included in “net re- 
serve’ upon which a surrender value may be demanded, and policy 
claims and losses outstanding, less amount of net uncollected and de- 
ferred premiums. 


(2) No investment or loan, except loans made on the company’s own poli- 
cies, shall be made by any domestic insurer unless the same be author- 
ized or approved by the board of directors, or by a committee ap- 
pointed by the board and charged with the duty of supervising or 
making such investment or loan. The minutes of any such committee 
shall be recorded and a report shall be submitted to the board of direc- 
tors. 


(3) No life insurance company doing business in this State shall make any 
loan to any director or officer of such insurer, either directly or in- 
directly; nor shall such insurer make any loan to any other corpora- 
tion or business unit in which such officer or director is substantially 
interested; nor shall any such director or officer accept any such loan 
directly or indirectly. 

No director or officer of any such insurance company doing busi- 
ness in this State shall recetve any money or valuable thing either 
directly or indirectly, or through any substantial interest in any other 
corporation or business unit, for negotiating, procuring, recommend- 
ing or aiding in any purchase or sale of property or loan from such in- 
surer nor be pecuniarily interested either as principal, coprincipal, 
agent or beneficiary, in any such purchase, sale or loan, nor shall any 
financial obligation of any such director or officer be guaranteed by 
such insurer. 

Nothing contained in this section shall be construed as prohibiting 
a director or officer of any such insurance company or fraternal benefit 
society from receiving the usual salary, compensation or emoluments 
for services rendered in the ordinary course of his duties as a director 
or officer, if such salary, compensation or emoluments be authorized 
by vote of the board of directors of such insurer, nor as prohibiting 
the payment to a director or officer of any such insurer who is a li- 
censed attorney at law of a fee or fees in connection with loans made 
by any such insurer if and when such fees are paid by the borrower 
and do not constitute a charge against any such insurer; and, pro- 
vided, that nothing herein contained shall prevent a life insurance cor- 
poration from making a loan upon a policy held therein by the bor- 
rower not in excess of the net value thereof. 

A substantial interest in any corporation or business unit is defined 
to mean an interest equivalent to ownership or control by a director 
or ofhcer or the aggregate ownership or control by all directors and 
officers of the same insurance or surety company or fraternal benefit 
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society, of ten per centum or more of the stock of such corporation or 
business unit. 

(4) When any of the investments mentioned in this section and held by any 
domestic insurer are of doubtful value, or without ascertainable value 
on a public exchange, unless the company by placing some of them up- 
on the market and obtaining a bona fide offer therefor shall so establish 
a value, the Commissioner shall have the authority to cause the same 
to be appraised and such appraisement shall be taken to be the true 
value thereof. In such case, the appraisement shall be made by two 
disinterested and competent persons, one to be appointed by the Com- 
missioner and one to be appointed by the company; in the event these 
two fail to agree, they shall appoint a third disinterested and compe- 
tent person and the estimate of the value of such investment as arrived 
at by these three shall be taken to be the true value thereof. 

(5) When any of the investments mentioned in this section shall default in 
the payment of interest or dividends after having been purchased by 
the company, such investments shall thereafter be carried at their re- 
spective market values or at valuations fixed in accordance with reg- 
ulations promulgated by the Commissioner. 

(6) The investments made by domestic companies on and after March 6, 
1945, shall be in accordance with the provisions of this section, and 
any investments made prior to March 6, 1945, shall be made to con- 
form to the requirements of this article by not later than three years 
after March 6, 1945, but the Commissioner may, on application by the 
company extend the time for such conformance for each period or 
periods as he may deem proper on the showing made, if he is satisfied 
that such company will suffer materially by the forced sale of any se- 
curities or property not conforming; and the Commissioner shall grant 
a hearing to the company upon request. 

(7) Notwithstanding any provision of this chapter to the contrary, domestic 
insurance companies may be authorized by their charter to own, main- 
tain and operate radio and television stations; provided, no such com- 
pany may make any investment in the ownership, maintenance and 
operation of such stations in an amount greater than fifty per cent 
(50% ) of the excess of its surplus over the minimum surplus required 
for the organization of such company. 


(c) Other Investments; Investments Unlawfully Acquired.—After  satisfy- 
ing the requirements hereinbefore set forth any funds of any domestic company 
in excess of its entire capital, if any, and minimum required surplus and re- 
serves as defined in subdivision (b) (1) of this section shall be invested in such 
other securities or in any such safe manner as may be approved by the Commis- 
sioner. 

Whenever it appears by examination as authorized by law that an insurance 
company organized under the laws of this State has acquired any investments 
in violation of the law in force at the date of such acquisition it is the duty of 
the Commissioner to disallow the amount of such investments, if wholly ineligible, 
or the amount of the value thereof in excess of any limitation prescribed in the 
law and to deduct such amount as a nonadmitted asset of such company. In any 
determination of the financial condition of any such company such amount shall 
be deducted as a nonadmitted asset of such company. 

(d) Investments of Foreign and Alien Companies. 

(1) The Commissioner may refuse a new or renewal license to any foreign 
company if he finds that its investments do not comply in substance 
with the investment requirements and limitations imposed by this sec- 
tion upon like domestic companies wherever authorized to do the same 
kind or kinds of insurance business. 
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(2) No alien company shall be authorized to do business in this State unless 
its general State deposits and its trusteed assets comply in substance 
with the requirements and limitations of this section applicable to like 
domestic companies wherever authorized to do the same kind or kinds 
of insurance business, except that foreign investments shall be allowed 
to the following extent only: 

a. Bonds, notes or other evidences of indebtedness issued or guar- 
anteed by the government of the country in which such alien 
company was organized or by any province or other major 
political subdivision thereof and not in default as to principal 
or interest in an amount not exceeding the minimum capital re- 
quired of a domestic stock company wherever authorized to do 
the same kind or kinds of insurance business. 

b. Bonds, notes or other valid and legally authorized obligations 
issued, assumed or guaranteed by the Dominion of Canada or 
any province thereof or other political subdivisions, and such 
securities of corporations of the Dominion of Canada as may 
be approved by the Commissioner which are not in default as 
to principal or interest not exceeding ten per cent of the total 
admitted assets of the United States branch of such company. 
(1899, c. 54, s. 27; Rev., s. 4731; 1907, cc. 798, 998; 1911, c. 
32; 1913; 200: C.S5 $.:633451923, cn7321925een1S7auios of 
c. .3865,1947,-c..721;)1951, 6.284. ¢../81 isa Seal OSS cml jos 
Ll O5ORGaZoo. 


Cross References.— As to authority to 


invest in bonds guaranteed by the United 
States, see § 53-44. As to authority to 
invest in bonds or notes secured by mort- 
gages insured by the Federal Housing 
Administration, see § 53-45. See also § 
53-60 as to investments in federal farm 
loan bonds, and see § 142-29 as to invest- 
ments in refunding bonds of North Caro- 
lina. 

Editor’s Note.— The 1945 amendment 
repealed the former section and inserted 
in lieu thereof this and the following sec- 
tion. The 1947 amendment substituted 
“entire capital” for “minimum required 
capital” in subdivision (13) of subsection 


(a); and in subsection (c), near the begin- 
ning, it substituted the words “its entire” 
for the words “the amount of such neces- 
sary minimum.” 

The 1951 amendments made changes in 
subsection (a). The 1955 amendment in- 
serted the words “or obligations issued, as- 
sumed or guaranteed by the International 
Bank for Reconstruction and Development” 
in subdivision (5) of subsection (a). 

The 1959 amendment substituted 75% 
for 66 2/3% formerly appearing in the first 
and third paragraphs of subdivision (7) 
of subsection (a). 

For brief comment on the second 1951 
amendment, see 29 N. C. Law Rey. 398. 


§ 58-79.1. Investments; fire, casualty and miscellaneous. — (a) 
Minimum Capital Investments.—Before investing any of its funds in any other 
classes of securities or types of investments, every domestic stock insurance com- 
pany other than a life insurance company or a fraternal benefit association, shall 
to the extent of an amount equal in value to the minimum capital required by 
law for a domestic stock corporation authorized to transact the same kinds of 
insurance, invest its funds only in securities of the classes described in this 
section and which are not in default as to principal or interest. Every domestic 
mutual insurance company, other than a life insurance company,. before invest- 
ing any of its funds in any other classes of securities or types of investment, 
shall invest its funds only in such securities to the extent of an amount equal in 
value to the minimum assets or surplus required of such company by the laws 
of North Carolina. Investments equal in value to such an amount and of the 
kind or kinds hereinafter prescribed in this section shall at all times be main- 
tained free and clear from any lien or pledge other than as impressed upon a 
deposit with any government within the United States or upon trusteed assets 
held in trust for the security of all its policyholders and creditors. Minimum 
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capital investments of such an insurer shall consist of the following classes of 
securities and not less than sixty per cent of the total amount of the required 
minimum capital investments shall consist of the classes specified in subdivisions 
(1) and (2) following: 

(1) Bonds, or other evidences of indebtedness of the United States of 
America or of any of its agencies when such obligations are guaran- 
teed as to principal and interest by the United States of America. 

(2) Bonds, or stocks or other evidences of indebtedness which are direct ob- 
ligations of the State of North Carolina or of any county, district or 
municipality thereof. 

(4) Bonds, or other evidences of indebtedness which are direct obligations 
of any state of the United States. 

(4) Mortgage loans or deeds of trust as specified in paragraphs a or c of 
subdivision (6) of subsection (c) on property located in this State. 

(5) Ground rents as specified in subdivision (7) of subsection (c). 

(6) Obligations issued, assumed or guaranteed by the International Bank 
for Reconstruction and Development. 

(b) Reserve Investments Required. 

(1) After satisfying requirements for minimum capital investments speci- 
fied in subsection (a), any domestic stock or mutual insurance com- 
pany other than a life insurance company or a fraternal benefit 
association, may invest its funds in, or otherwise acquire, or loan 
upon, only the classes of reserve investments as specified in subsection 
(c), unless it shall at all times have and maintain cash and such re- 
serve investments (including its minimum capital investments), free 
from any lien or pledge, which, when valued in accordance with the 
provisions of this section, shall be at least equal in amount to fifty 
per centum of the aggregate amount of its unearned premium and loss 
reserves as shown by its last sworn statement, annual or quarterly 
on file with the Commissioner. The term “lien or pledge” as used 
in this subsection shall not include any deposit of securities or cash 
with any government, nor trusteed assets, held in trust for the benefit 
or protection of all or any class of the policyholders, or policyholders 
and creditors, of such insurer. 

(2) No securities or other investments shall be eligible for purchase or ac- 
quisition under this section unless they are interest bearing or income 
paying, but defaults in interest or income occurring subsequent to 
such purchase or acquisition shall not affect the allowance thereof 
as an admitted asset at the market value thereof unless otherwise spe- 
cifically provided in this section. 

(3) Nothing contained in this subsection shall prohibit the acquisition by an 
insurer of other securities of property if distributed to it as a dividend 
or if acquired by it pursuant to a lawful plan of reorganization, or 
if acquired by it pursuant to a lawful and bona fide agreement of 
bulk reinsurance or consolidation. 

(4) Any domestic stock or mutual insurance company other than a life in- 
surance company or a fraternal benefit association, which has invest- 
ments fully complying with the requirements of subdivision (1) of 
this subsection may acquire investments eligible under the provisions 
of subsection (d). Any such insurer whose investments do not fully 
comply with such requirements may, during a period of ten years 
from March 6, 1945, acquire such additional kinds of securities if 
acquired in substitution for other securities heretofore lawfully ac- 
quired by it and if such substitution results in a net reduction in the 
aggregate amount of the insurer’s investments in securities not eli- 
gible under subsection (c). 


395 


§ 58-79.1 Cu. 58. INSURANCE § 58-79.1 


(c) Classes of Reserve Investments——The reserve investments of every do- 
mestic stock and mutual insurance company, other than a life insurance com- 
pany or a fraternal benefit association, shall consist of the following: 

(1) Bonds or other evidences of indebtedness, not in default as to principal 
or interest, which are valid and legally authorized obligations issued, 
assumed or guaranteed by the United States of America or by any 
state thereof or by any territory or possession of the United States 
or by the District of Columbia, or by any county, city, town, village, 
municipality or district therein or by any political subdivision there- 
of or by any civil division or public instrumentality of one or more 
of the foregoing, if by statutory or other legal requirements applica- 
ble thereto, such obligations are payable, as to both principal and 
interest, from taxes levied or by such law required to be levied upon 
all taxable property or all taxable income within the jurisdiction of 
such governmental unit or from adequate special revenues pledged 
or otherwise appropriated or by such law required to be provided 
for the purpose of such payment, but not including any obligations 
payable solely out of special assessments on properties benefited by 
local improvements. 


(2) Obligations, other than those eligible for investment under subdivision 
(6), issued, assumed, or guaranteed by any solvent institution cre- 
ated or existing under the laws of the United States or of any state, 
district or territory thereof, which are not in default as to principal 
or interest, and which are qualified under any of the following para- 
graphs: 

a. Obligations which are secured by adequate collateral security 
and bear fixed interest and if during each of any three, includ- 
ing the last two, of the five fiscal years next preceding the 
date of acquisition by such insurer, the net earnings of the 
issuing, assuming or guaranteeing institution available for its 
fixed charges, as hereinafter defined, shall have been not less 
than one and one-quarter times the total of its fixed charges 
for such year, or obligations which, at the date of acquisition 
by such insurer, are adequately secured and have investment 
qualities and characteristics wherein the speculative elements 
are not predominant. In determining the adequacy of col- 
lateral security, not more than one-third of the total value of 
such required collateral shall consist of stock other than stock 
meeting the requirements of subsection (c). 

b. Fixed interest bearing obligations, other than those described in 
paragraph a if the net earnings of the issuing, assuming or 
guaranteeing institution available for its fixed charges for a 
period of five fiscal years next preceding the date of acquisition 
by such insurer shall have averaged per year not less than one 
and one-half times its average annual fixed charges applicable 
to such period and if during the last year of such period such 
net earnings shall have been not less than one and one-half 
times its fixed charges for such year. 

c. Adjustment, income or other contingent interest obligations if 
the net earnings of the issuing, assuming or guaranteeing in- 
stitution available for its fixed charges for a period of five 
fiscal years next preceding the date of acquisition by such in- 
surer shall have averaged per year not less than one and one- 
half times the sum of its average annual fixed charges and its 
average annual maximum contingent interest applicable to 
such period and if during each of the last two years of such 
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period such net earnings shall have been not less than one and 
one-half times the sum of its fixed charges and maximum con- 
tingent interest for such year. 

Within the meaning of this section the term “obligation” shall in- 
clude bonds, debentures, notes or other evidences of indebtedness; 
the term “institution” shall include a corporation, a joint stock as- 
sociation and a business trust. The term “net earnings available for 
fixed charges” shall mean net income after deducting operating and 
maintenance expenses, taxes other than federal and State income 
taxes, depreciation and depletion, but excluding extraordinary non- 
recurring items of income or expense appearing in the regular fi- 
nancial statements of the issuing, assuming or guaranteeing insti- 
tutions. The term “fixed charges” shall include interest on funded 
and unfunded debt amortization of debt discount, and rentals for 
leased properties. If net earnings are determined in reliance upon 
consolidated earnings statements of parent and subsidiary insti- 
tutions, such net earnings shall be determined after provision for in- 
come taxes of subsidiaries and after proper allowance for minority 
stock interest, if any; and the required coverage of fixed charges shall 
be computed on a basis including fixed charges and preferred divi- 
dends of subsidiaries other than those payable by such subsidiaries to 
the parent corporation or to any other of such subsidiaries, except 
that if the minority common stock interest in the subsidiary corpora- 
tion is substantial, the fixed charges and preferred dividends may be 
apportioned in accordance with regulations prescribed by the Com- 
missioner. 

In applying the earnings tests under this section to any issuing, 
assuming or guaranteeing institution, whether or not in legal exist- 
ence during the whole of such five years next preceding the date of 
investment by such insurer, which has at any time or times during 
such five year period acquired the assets of any other institution or 
institutions by purchase, merger, consolidation or otherwise, substan- 
tially as an entirety, or has been reorganized pursuant to the bank- 
ruptcy law, the earnings of such other predecessor or constituent 
institutions, or of the institution so reorganized, available for interest 
and dividends for such portion of such period as shall have preceded 
such acquisition, or such reorganization may be included in the earn- 
ings of such issuing, assuming or guaranteeing institution for such 
portion of such period as may be determined in accordance with ad- 
justed or pro forma consolidated earnings statements covering such 
portion of such period and giving effect to all stocks or shares out- 
standing and all fixed charges existing, immediately after such ac- 
quisition, or such reorganization. 


(3) Preferred or guaranteed stocks or shares of any solvent institution, cre- 


ated or existing under the laws of the United States or of any state, 
district or territory thereof, if all of the prior obligations, and prior 
preferred stocks, if any, of such institution at the date of acquisition 
by such insurer are eligible as investments under this section; and 
if qualified under paragraph a or paragraph b following: 
a. Preferred stocks or shares shall be deemed qualified if both of 
the following requirements are met: 

1. The net earnings of such institution available for its fixed 
charges for a period of five fiscal years next preceding 
the date of acquisition by such insurer shall have aver- 
aged per year not less than one and one-half times the 
sum of its average annual fixed charges, if any, its 
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average annual maximum contingent interest if any, 
and its average annual preferred dividend requirements 
applicable to such period; and 

2. During each of the last two years of such period such net 
earnings shall have been not less than one and one-half 
times the sum of its fixed charges, contingent interest 
and preferred dividend requirements for such year. 
The term “preferred dividend requirements” shall be 
deemed to mean cumulative or noncumulative dividends 
whether paid or not, 

b. Guaranteed stocks or shares shall be deemed qualified if the as- 
suming or guaranteeing institution meets the requirements of 
paragraph b of subdivision (2) of subsection (c) construed so 
as to include as a fixed charge the amount of guaranteed divi- 
dends of such issue or the rental covering the guarantee of 
such dividends. 

(4) a. Certificates, notes or other obligations issued by trustees or receivers 
of any institution created or existing under the laws of the 
United States or of any state, district or territory thereof, 
which, or the assets of which, are being administered under 
the direction of any court having jurisdiction, if such obliga- 
tion is adequately secured as to principal and interest. 

b. Equipment trust obligations or certificates which are adequately 
secured or other adequately secured instruments evidencing an 
interest in transportation equipment wholly or in part within 
the United States and a right to receive determined portions 
of rental, purchase or other fixed obligatory payments for the 
use or purchase of such transportation equipment. 

(5) Bank and banker’s acceptances and other bills of exchange of the kind 
and maturities made eligible, pursuant to law, for purchase in the 
open market by federal reserve banks. 

(6) a. Bonds or evidences of indebtedness other than those described in sub- 
division (2) of subsection (c) which are secured by first 
mortgages or deeds of trust upon unencumbered fee simple or 
improved leasehold real property located in the United States. 
Real property shall not be deemed to be encumbered within 
the meaning of this section, by reason of the existence of in- 
struments reserving mineral, oil or timber rights, rights of 
way, sewer rights, rights in walls, nor by reason of any liens 
for taxes or assessments not yet due, nor by reason of building 
restrictions or other restrictive covenants, nor when such real 
property is subject to lease under which rents or profits are 
reserved to the owner, if in any event the security for such loan 
is a first lien upon such real property and if there is no con- 
dition or right of re-entry or forfeiture, under which such lien. 
can be cut off, subordinated or otherwise disturbed. No such 
mortgage loan or loans made or acquired by any insurer on 
any one property shall, at the time of investment by the in- 
surer, exceed two-thirds of the value of the real property 
securing the same. No such mortgage loan or loans shall be 
made or acquired by an insurer except after an appraisal made 
by an appraiser for the purpose of such investment. No such 
mortgage loan made or acquired by an insurer which is a par- 
ticipation or a part of a series or issue secured by the same 
mortgage or deed of trust shall be a lawful investment under 
this paragraph unless the entire series or issue which is secured 
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by the same mortgage or deed of trust is held by such insurer 
or unless the insurer holds a senior participation in such mort- 
gage or deed of trust giving it substantially the rights of a first 
mortgagee. Except as otherwise provided in this section, no 
domestic stock or mutual insurance company, other than a life 
insurance company or a fraternal benefit association, shall in- 
vest in or loan upon the security of any one property more than 
twenty-five thousand dollars or more than two per centum of 
its total admitted assets, whichever is the greater. In no 
event shall the total investments of any such insurer in the 
kinds permitted under this subdivision exceed forty per centum 
of its total admitted assets. 

b. Purchase money mortgages or like securities received by it upon 
the sale or exchange of real property acquired pursuant to sub- 
division (8) of this subsection (c). 

c. Bonds or notes secured by mortgage or trust deed guaranteed or 
insured by the Federal Housing Administration under the 
terms of an act of Congress of the United States of June 
twenty-seventh, nineteen hundred thirty-four, entitled the “Na- 
tional Housing Act,” as heretofore or hereafter amended, 


(7) Ground rents in the District of Columbia or any state of the United 


States of America, provided, that in the case of unexpired redeemable 
ground rents the premium paid, if any, shall be amortized over the pe- 
riod between date of acquisition and redemption date; and in the case 
of expired redeemable ground rents the premium paid, if any, shall be 
charged off at the time of acquisition. Redeemable ground rents 
purchased at a discount shall be carried at an amount not greater than 
the cost of acquisition. 


(8) Real estate only if acquired or used for the following purposes in the fol- 


lowing manner: 

a. The land and the building thereon in which it has its principal 
office or offices. 

b. Such as shall be requisite for its convenient accommodation in 

the transaction of its business. 

. Such as shall have been acquired in satisfaction of loans, mort- 
gages, liens, judgments, decrees or other debts previously ow- 
ing to such insurer in the course of its business. 

d. Such as shall have been acquired in part payment of the consid- 
eration on the sale of real property owned by it, if each such 
transaction shall have effected a net reduction in the company’s 
investment in real property. 

. Additional real property and equipment incident to real prop- 
erty, if necessary or convenient for the purpose of enhancing 
the sale value of real property previously acquired or held by 
it pursuant to the provisions of paragraph c or d of this sub- 
division (8). 

All real property acquired pursuant to paragraphs a and b of this 

subdivision shall be disposed of within five years after it shall have 

ceased to be necessary for the convenient accommodation of such in- 
surer in the transaction of its business, and all real property acquired 
pursuant to paragraphs c, d and e of this subdivision shall be disposed 
of within five years after the date of acquisition, unless in either case 
the Commissioner shall certify that the interests of the insurer will 
suffer materially by the forced sale thereof, in which event the time 
for disposal of such real property may be extended for such time as 
the Commissioner shall prescribe in such certificate. No real prop- 
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erty shall be acquired by any domestic stock or mutual insurance com- 
pany other than a life insurance company or a fraternal benefit associ- 
ation, pursuant to paragraphs a, b, d or e of this subdivision (oh 
except with the approval of the Commissioner. 

(9) a. Any domestic stock or mutual insurance company, other than a life 
insurance company or a fraternal benefit association, may in- 
vest in, or otherwise acquire or loan upon, bonds, notes or 
other evidences of indebtedness which are valid and legally au- 
thorized obligations issued, assumed or guaranteed by the 
Dominion of Canada or any province thereof and which are not 
in default as to principal or interest; but the aggregate amount 
of such investments which are held at any time by any such 
insurer, together with all Canadian investments held by it pur- 
suant to the following paragraph b shall not exceed ten per 
cent of its total admitted assets, except where a greater amount 
is permitted pursuant to the following paragraph b, in which 
case the provisions of this subdivision shall not be applicable. 

b. Any domestic stock or mutual insurance company, other than a 
life insurance company or a fraternal benefit association, which 
is authorized to do business in a foreign country or possession 
of the United States or which has outstanding insurance or re- 
insurance contracts on risks located in a foreign country or 
possession of the United States, may invest in, or otherwise 
acquire or loan upon securities and investments in such foreign 
country or possession which are substantially of the same 
kinds, classes and investment grades as those eligible for in- 
vestment under the foregoing subdivisions of this subsection ; 
but the aggregate amount of such investments in a foreign 
country or a possession of the United States and of cash in 
the currency of such country or possession which is at any time 
held by such insurer shall not, except as provided in the next 
preceding paragraph a, exceed one and one-half times the 
amount of its reserves and other obligations under such con- 
tracts or the amount which such insurer is required by law to 
invest in such country or possession, whichever shall be greater. 

(10) Stock and debentures, or either, of any housing company organized 

under the public housing law of this State, to the extent and upon 
such conditions as may be authorized by the Commissioner, provided 
all of the stock of such housing company has been or is to be orig- 
inally issued to one or more insurance companies. 

(d) Residue and Surplus Fund Investments.—After satisfying the require- 
ments for minimum capital investments, any domestic stock or mutual insurance 
company, other than a life insurance company or fraternal benefit association, 
which has accumulated and maintains reserve investments as required in subsec- 
tion (b), may invest any portion of the remainder of its funds in, or otherwise ac- 
quire or loan upon, any of the classes of investments eligible under subsection 
(c) and any stock or shares, bonds or obligations, including voting trust cer- 
tificates, certificates of deposit, interim receipts, and other similar instruments 
representing stock or shares, bonds or obligations eligible hereunder, or in in- 
vestments in loans made by banks or trust companies secured by the assignment 
of cash surrender values of at least equal amount, in life insurance policies issued 
by life insurance companies licensed to do business in the State of North Caro- 
lina, except the following prohibited investments : 

(1) Obligations, stock or other securities of any corporation, association or 

other business unit which is insolvent at the time of such acquisition 
or loan, except securities eligible for investment under subsection (c). 
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(2) Any mortgage or deed of trust, or any real property or any interest 
therein, which does not come within the class of investments specified 
in subdivisions (6) and (7) of subsection (c). 


(3) Any capital stock of the investing insurer. 


(4) Stocks, bonds or other securities issued by any corporation, if a majority 
of the outstanding stock of such corporation, or a majority of the 
stock having voting powers of such corporation is, or will be after 
such acquisition, directly or indirectly owned by such insurer or by 
or through one or more of its officers or directors holding the same, 
for the benefit of such insurer or of its stockholders, or owned by a 
parent corporation or subsidiary of such insurer, parent corporation 
or subsidiary thereof, or owned by any combination of the insurer, its 
parent corporation, its subsidiaries or its stockholders. Nothing con- 
tained in this subdivision shall be deemed to prevent any investment 
in the stock, bonds or other securities of a corporation organized ex- 
clusively to hold and operate real estate acquired by such insurer in 
accordance with and subject to the provisions of subsection (c), nor 
an investment in the stock of another insurance corporation nor an 
investment in stocks, bonds or other securities of any corporation 
which is engaged exclusively in a kind of business properly incidental 
to the insurance business of such insurer, including an investment in 
securities of any corporation engaged in the financing of insurance 
premiums, or in such incidental business and the business of holding 
and operating real estate. 

(5) Stocks, bonds or other securities issued by a corporation, other than an 
insurance corporation, having more than twenty per centum of its 
assets invested in insurance company stocks directly or indirectly, in- 
cluding proportionate equities or interest in insurance company stocks 
held through any intermediate subsidiary or subsidiaries of such issu- 
ing corporation. 

(6) Stocks, bonds or other securities issued by a corporation, other than an 
insurance corporation, if a majority of the stock having voting powers 
of such issuing corporation is owned directly or indirectly by or for 
the benefit of one or more officers or directors of such insurer. 

(7) Foreign investments, meaning stocks or shares, bonds or obligations of 
any person or governmental or business unit of or in a foreign country 
or any subdivision thereof, except such as conform substantially with 
the limitations imposed by this subsection upon like domestic invest- 
ments; but the aggregate amount of foreign investments held by such 
insurer under this subdivision of subsection (d) and under subdi- 
vision (9) of subsection (c) shall not exceed ten per centum of its 
total admitted assets or one and one-half times the amount of its re- 
serves and other obligations under such contracts or the amount nec- 
essary to enable it to establish and carry on an insurance business in 
such foreign country, directly or through a subsidiary corporation, 
whichever shall be greater. 

(8) Any investment which is found by the Commissioner to be against pub- 
lic policy or designed to evade any prohibition of this section. Noth- 
ing contained herein shall be deemed to prohibit any such insurer 
from accepting securities, otherwise ineligible, which may be dis- 
tributed pursuant to any plan of reorganization or dissolution. 

(e) Limitation of Investments.—Except as more specifically provided in this 
section, no domestic stock or mutual insurance company, other than a life insur- 
ance company or fraternal benefit association, shall have more than ten per cent 
of its total admitted assets invested in, or loaned upon the securities of any one 
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institution; but this restriction shall not apply to the classes of governmental 
obligations (including those eligible under paragraph c, subdivision (6) of sub- 
section (c)) eligible for minimum capital investments of such insurer nor to in- 
vestments in stocks of other insurance companies. No domestic stock or mutual 
insurance company, other than a life insurance company or fraternal benefit as- 
sociation shall hereafter acquire any real property of the kind or kinds specified 
in paragraphs a and b of subdivision (8) of subsection (c), if the value of such 
real property, together with the value of all such real property then held by it, 
exceeds ten per centum of its total admitted assets. 

(f) Disposal or Reduction of Investments Unlawfully Acquired—Every do- 
mestic stock and mutual insurance company, other than a life insurance company 
or fraternal benefit association, shall dispose of any investments acquired in 
violation of the law in force at the date of such acquisition, and in any determina- 
tion of the financial condition of any such insurer, the amount of the value of 
such investments, if wholly ineligible, or the amount of the value thereof in ex- 
cess of any limitation prescribed in this section, shall be deducted as an unad- 
mitted asset of such insurer. 

(g) Investments of Foreign and Alien Insurers. 

(1) The Commissioner may refuse a new or renewal license to any foreign 
insurer, if he finds that its investments do not comply in substance 
with the investment requirements and limitations imposed by this 
section upon like domestic insurers hereafter organized to do the 
same kind or kinds of insurance business. ‘The Commissioner may 
recognize like securities of the home state of a foreign insurer as mini- 
mum capital investments in lieu of the securities specified in subdi- 
visions (2) and (4) of subsection (a). 

(2) No alien insurer shall be authorized to do business in this State unless 
its general State deposits and its trusteed assets comply in substance 
with the requirements and limitations of this section applicable to 
like domestic insurers hereafter organized to do the same kind or 
kinds of insurance business, except that foreign investments shall be 
allowed to the following extent only: 

a. Bonds, notes or other evidences of indebtedness issued or guar- 
anteed by the government of the country in which such alien 
insurer was organized or by any province or other major po- 
litical subdivision thereof and not in default as to principal 
or interest, may be recognized as reserve investments under 
subsection (c) in an amount not exceeding the minimum 
capital required of a domestic stock insurer hereafter organ- 
ized to do the same kind or kinds of insurance business. 

b. Bonds, notes or other valid and legally authorized obligations is- 
sued, assumed or guaranteed by the Dominion of Canada or 
any province thereof which are not in default as to principal 
or interest may be included in the trusteed assets of such alien 
insurer in an amount not exceeding ten per cent of the total 
admitted assets of the United States branch of such insurer. 

(h) Valuation of Investments. 

(1) The investments of every stock and mutual insurance company, other 
than a life insurance company or a fraternal benefit association, au- 
thorized to do business in this State, except securities subject to 
amortization and except as otherwise provided in this section, shall 
be valued, in the discretion of the Commissioner, at their market 
value, or at their appraised value, or at prices determined by him as 
representing their fair market value. If the Commissioner finds that 
in view of the character of investments of any such insurer authorized 
to do business in this State it would be prudent for such insurer to 
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establish a special reserve for possible losses or fluctuations in the 
values of its investments, he may require such insurer to establish 
such reserve, reasonable in amount, and may require that such reserve 
be maintained and reported in any statement or report of the financial 
condition of such insurer. The Commissioner may, in connection 
with any examination or required financial statement of an authorized 
insurer require such insurer to furnish him a complete financial state- 
ment and audited report of the financial condition of any corporation 
of which the securities are owned wholly or partly by such insurer 
and may cause an examination to be made of any subsidiary or affili- 
ate of such insurer. 

(2) The stock of an insurance company shall be valued at its book value as 
shown by its last annual statement or the last report on examination, 
whichever is more recent. The book value of a share of common 
stock of an insurance company shall be ascertained by dividing (i) 
the amount of its capital and surplus less the value of all of its pre- 
ferred stock, if any, outstanding, by (ii) the number of shares of its 
common stock issued and outstanding. Notwithstanding the fore- 
going provisions, an insurer may, at its option, value its holdings of 
stock in a subsidiary insurance company in an amount not less than 
acquisition cost if such acquisition cost is less than the value deter- 
mined as hereinbefore provided. 

(3) Real estate acquired by foreclosure or by deed in lieu thereof, in the ab- 
sence of a recent appraisal deemed by the Commissioner to be relia- 
ble, shall not be valued at an amount greater than the unpaid principal 
of the defaulted loan at the date of such foreclosure or deed, together 
with any taxes and expenses paid or incurred by such insurer at such 
time in connection with such acquisition (but not including any un- 
collected interest on such loan), and the cost of additions or improve- 
ments thereafter made by such insurer and any amount or amounts 
thereafter paid by such insurer on any assessments levied for improve- 
ments in connection with the property. 

(4) Purchase money mortgages shall be valued in an amount not exceeding 
the acquisition cost of such real property or ninety per cent of the 
value of such real property, whichever is less. 

(5) The stock of a subsidiary of an insurer shall be valued on the basis of 
the value of only such of the assets of such subsidiary as would con- 
stitute lawful investments for the insurer if acquired or held directly 
by the insurer. 

(i) Interest, Dividends and Rent—In any determination of the financial con- 
dition of every stock and mutual insurance company, domestic or foreign, other 
than a life insurance company or a fraternal benefit association, authorized to 
do business in this State, amounts due to such insurer may be allowed as an ad- 
mitted asset of such insurer as follows: 

(1) Interest due or accrued on any bond or evidence of indebtedness qualify- 
ing as an admitted asset which is not in default and which is not val- 
ued on a basis including accrued interest. 

(2) Declared and unpaid dividends on stocks and shares unless such amount 
has otherwise been allowed as an admitted asset. 

(3) Interest due or accrued upon a collateral loan in an amount not to ex- 
ceed one year’s interest thereon. 

(4) Interest due or accrued on deposits in solvent banks and trust compa- 
nies, and interest due or accrued on other admitted assets if such 
interest is in the judgment of the Commissioner a collectible asset. 

(5) Interest due or accrued on any real estate mortgage loan which is an ad- 
mitted asset, in amount not exceeding in any event the amount, if 
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any, obtained by subtracting the amount of the principal remaining 
unpaid from the value of the property less delinquent taxes thereon; 
but if any interest on such loan is in default more than eighteen 
months, or if any interest on such loan is in default and any taxes 
or any installment thereof on such property are and have been due 
and unpaid for more than eighteen months, no allowance shall be 
made for any interest on such loan. 

(6) Rent due or accrued on real property if such rent is not in arrears for 
more than three months. 

(j) Application of § 58-79, Subdiv. (b) (3).—The provisions of subdivision 
(b) (3) of § 58-79 shall apply to all insurance companies doing business in this 
States ( 1O4G Wer Se0bel955; c) 17S se) 

Editor’s Note—The 1955 amendment 
added subdivision (6) at the end of sub- 
section (a). 


§ 58-80. Valuation of bonds and other evidences of debt; discre- 
tion of Commissioner of Insurance.—All bonds or other evidences of debt 
having a fixed term and rate held by any life insurance company, assessment life 
association, or fraternal beneficiary association authorized to do business in this 
State may, if amply secured and not in default as to principal and interest, be val- 
ued as follows: If purchased at par, at the par value; if purchased above or below 
par, on the basis of the purchase price adjusted so as to bring the value to par at 
maturity, and so as to yield in the meantime the effective rate of interest at which 
the purchase was made: Provided, that the purchase price shall in no case be 
taken at a higher figure than the actual market value at the time of purchase; and 
provided further, that the Commissioner of Insurance shall have full discretion 
in determining the method of calculating values according to the foregoing rule. 


(1O2 Weere2 20/2 Gos. 1S. 0004 (aia) 


§ 58-81. Authority to increase or reduce capital stock.—The Com- 
missioner of Insurance shall, upon application, examine the proceedings of do- 
mestic companies to increase or reduce their capital stock, and when found con- 
formable to law shall issue certificates of authority to such companies to transact 
business upon such increased or reduced capital: Provided, that in no event shall 
the said capital stock be reduced to an amount less than that required upon or- 
ganization of such company in § 58-77. He shall not allow stockholders’ obliga- 
tions of any description as part of the assets or capital of any stock insurance 
company unless the same are secured by competent collateral. (1899, c. 54, s. 15; 


Revise oc: Oe s BOOS eR Lt BCaroOUn) 


Editor’s Note—vThe 1945 amendment 
added the proviso to the first sentence. 


§ 58-82. Assessment of shares; revocation of license.—When the 
net assets of a company organized under this article do not amount to more than 
the amount required in § 58-77 for its original capital, it may make good its capi- 
tal to the original amount by assessment of its stock. Shares on which such an 
assessment is not paid within sixty days after demand shall be forfeitable and 
may be canceled by vote of the directors and new shares issued to make up the 
deficiency. If such company does not, within three months after notice from the 
Commissioner of Insurance to that effect, make good its capital or reduce the 
same, as allowed by this article, its authority to transact new business of insur- 
ance shall be revoked by the Commissioner. (1899, c. 54, s. 28; 1903, c. 438, s. 
A> Rev. bew4t/oo4 C..03,.S-.0000 81945, 6, 336.) 


Editor’s Note—The 1945 amendment “the amount required in § 58-77 for” for 
substituted in the first sentence the words the words “three-fourths of.” 
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§ 58-83. Increase of capital stock.—Any company organized under the 
provisions of this chapter may issue pro rata to its stockholders certificates of 
any portion of its actual net surplus over and above the minimum required by law 
it deems fit to divide, which shall be considered an increase of its capital to the 
amount of such certificates. ‘The company may, at a meeting called for the pur- 
pose, vote to increase the amount and number of shares of its capital stock, and to 
issue certificates therefor when paid for in full. In whichever method the increase 
is made, the company shall, within thirty days after the issue of such certificates, 
submit to the Commissioner of Insurance a certificate setting forth the amount 
of the increase and the facts of the transaction, signed and sworn to by its presi- 
dent and secretary and a majority of its directors. If the Commissioner of Insur- 
ance finds that the facts conform to the law, he shall endorse his approval thereof; 
and upon filing such certificate so endorsed with the Secretary of State, and the 
payment of a fee of five dollars for filing the same, the company may transact 
business upon the capital as increased, and the Commissioner of Insurance shall 
Issue his certificate to that effect. (1899, c. 54/5. 29: Rev., s. 4734: C. S.'¢. 
6337 ; 1945, c. 386.) 

Editor’s Note—The 1945 amendment It also inserted in the sentence the words 
struck out the words “this article” in the “over and above the minimum required 
first sentence and inserted in lieu thereof by law.” 
the words “the provisions of this chapter.” 


§ 58-84. Reduction of capital stock.—When the capital stock of a com- 
pany organized under this article is impaired, the company may, upon a vote of 
the majority of the stock represented at a meeting legally called for that purpose, 
reduce its capital stock and the number of shares thereof to an amount not less 
than the minimum sum required by law, but no part of its assets and property 
shall be distributed to its stockholders. Within ten days after such meeting the 
company must submit to the Commissioner of Insurance a certificate setting forth 
the proceedings thereof and the amount of the reduction and the assets and liabili- 
ties of the company, signed and sworn to by its president, secretary, and a ma- 
jority of its directors. The Commissioner of Insurance shall examine the facts in 
the case, and if they conform to law, and in his judgment the proposed reduction 
may be made without prejudice to the public, he shall endorse his approval upon 
the certificate. Upon filing the certificate so endorsed with the Secretary of State 
and paying a filing fee of five dollars, the company may transact business upon 
the basis of the reduced capital as though it were original capital, and its charter 
shall be deemed to be amended to conform thereto, and the Commissioner of In- 
surance shall issue his certificate to that effect. The company may, by a majority 
vote of its directors, after the reduction, require the return of the original certifi- 
cates of stock held by each stockholder in exchange for new certificates it may is- 
sue in lieu thereof for such number of shares as each stockholder is entitled to in 
the proportion that the reduced capital bears to the original capital. (1899, c. 54, 
Pm OU BREVs, (S204/39 3 C.9,,15;.0338,) 


§ 58-85. Dividends not payable when capital stock impaired; lia- 
bility of stockholders for unlawful dividends.—No dividend shall be paid 
by any company incorporated in this State when its capital stock is impaired, or 
when such payment would have the effect of impairing its capital stock; and any 
dividend so paid subjects the stockholders receiving it to a joint and several lia- 
bility to the creditors of said company to the extent of the dividend so paid. 
ee 4s.) 1903%c"536, 6.30 Rev, s. 4736°°C Ss) 6339-1945, c. 386. ) 

Editor’s Note—vThe 1945 amendment by law in its annual statements, nor may 
struck out the former first sentence which any such company which has ceased to 
read as follows: “No stock company do new business of insurance divide any 
organized under this article may pay a_ portion of its assets, except surplus, to 
cash or stock dividend except from its its stockholders, until it has performed 
actual net surplus computed as required or cancelled its policy obligations.” 
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§ 58-85.1. Payment of dividends impairing financial soundness of 
company or detrimental to policyholders.—Kach domestic insurance com- 
pany in North Carolina shall be restricted by the Commissioner from the payment 
of any dividends to its stockholders whenever the Commissioner determines from 
examination of such company’s financial condition that the payment of future 
dividends would impair the financial soundness of the company or be detrimental 
to its policyholders, and such restrictions shall continue in force until such future 
date when the Commissioner may specifically permit the payment of dividends to 
stockholders by the company through a written authorization. Nothing contained 
in this section and no action taken by the Commissioner shall in any way restrict 
the liability of stockholders under the preceding section. (1945, c. 386.) 


§ 58-86. Loans insufficiently secured.—Whenever it appears by exami- 
nation, as authorized by law, that an insurance company, organized under the 
laws of this State, holds, as collateral security for the payment of any loan, any 
stock, bond, or security of whatever description, which has not a cash market 
value of at least twenty-five per centum more than the amount of such loan, the 
Commissioner of Insurance may require the reduction of the loan or an increase 
of the collateral security, so that the security shall be at least twenty-five per 
centum in excess of the amount loaned. If the company fail to comply with this 
requirement within ten days after receiving written notice thereof from the Com- 
missioner, it is the duty of the Commissioner to disallow the loan and to deduct 
the amount thereof from the assets of the company. If it appears, upon examina- 
tion, that any such insurance company holds, as security for any loan, a mortgage 
upon real estate which is not a first lien, or that the value of the real estate is less 
than fifty per centum in excess of the loan which it is mortgaged to secure, the 
Commissioner of Insurance may disallow the loan and deduct the amount thereof 
from the assets of the company holding it, after having given the company at least 
twenty days’ notice, in writing, to change or conform the loan to the requirements 


of this section. (1903, c. 536, ss. 6, 7, 8; Rev., s. 4737; C. S., s. 6340.) 


§ 58-86.1. Certain officers debarred from commissions.—No officer 
or other person whose duty it is to determine the character of the risk, and upon 
whose decision the application shall be accepted or rejected by an insurance com- 
pany, shall receive as any part of his compensation a commission upon the premi- 
ums, but his compensation shall be a fixed salary and such share in the net profits 
as the directors may determine. Nor shall such officer or person be an employee 
of any officer or agent of the company. (1899, c. 54, s. 32; 1903, c. 438, s. 4; 
Rev., s. 4738; C. S., s. 6347; 1945, c. 386.) 

Editor’s Note.—This section was trans- 
ferred from § 58-93. 


ARTICLE 7. 
Guaranty Fund for Domestic Companies. 


§ 58-87. Guaranty fund established.—Any insurance company formed 
as provided in the preceding article, or now existing by virtue of any of the laws 
of North Carolina, may establish a guaranty fund of not less than twenty-five 
thousand dollars nor more than two hundred thousand dollars, in the following 
manner: ‘The company may receive from any person, firm, or corporation, 
money, bonds, or other securities, in such amount as may be agreed upon, for 
the purpose of providing a guaranty fund, to be used as hereinafter provided, for 
payment of the claims of policyholders. Upon the receipt of such bonds, money, 
or other securities by an insurance company, it shall issue its certificate, in writ- 
ing, authenticated as required by law for certificates of stock, stating the amount, 
terms, and conditions of repayment of such money or the return of such bonds or 
other securities, the name of the payee or depositor, and the certificate shall also 
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state upon its face that it is issued under the provisions of this section. ‘The 
money, bonds, or other securities, when so paid to or deposited with such insur- 
ance company, become a part of the guaranty fund of the company, and are liable 
for all the claims of policyholders after the general assets of the company have 
been exhausted. This guaranty fund is not liable for the claims or debts due to 
stockholders or the general creditors of such insurance company. No insurance 
company shall create a guaranty fund, as provided in this article, except upon the 
approval of a majority of its stockholders authorized at any regular or special 
meeting called tor the purpose, (1909. ¢.922, s.12C_s., s. 6341.) 


§ 58-88. Separate accounts; application of fund. — Every insurance 
company which establishes a guaranty fund under the provisions of this article 
must keep a separate account of the same on its books, together with a full and 
true list of any securities held therefor. The money and securities belonging to 
the guaranty fund must be invested in the same manner as is now provided by law 
for the investment of other assets of insurance companies; but any bond or other 
securities received by any such insurance company as a part of its guaranty fund 
may be deposited with the Commissioner of Insurance, as is now allowed by law, 
subject to the further provisions of this article. An insurance company receiving 
said money or securities as a part of its guaranty fund, as herein provided, may 
pay to the person, firm, or corporation from whom the same is received an annual 
dividend of not more than eight per cent on the amount of said money or securi- 
ties. ‘The guaranty fund herein provided for shall be applied to the payment of 
claims of policyholders only when the insurance company has exhausted its cash 
on hand and the invested assets, exclusive of uncollected premium; and when the 
guarantee is in any way impaired the directors may make good the whole or any 
part of such impairment, by assessment upon the contingent funds of the company 
at the date of such impairment, if any are available. (1909, c. 922,5.1;C. S., 
s. 6342; 1945, c. 386.) 

Editor’s Note——The 1945 amendment dend” and “eight per cent” for “three and 
substituted in the third sentence “an one-half per cent.” 
annual dividend” for “a semiannual divi- 


§ 58-89. Reduction or retirement of fund.—The guaranty fund shall be 
retired when the permanent fund of the company equals two per centum of the 
amount insured upon all policies in force; and such guaranty fund may be re- 
duced or retired by vote of the directors of the company and the assent of the 
Commissioner of Insurance, if the net assets of the company above the reinsur- 
ance reserve and all other claims and obligations, exclusive of the guaranty fund, 
for two years immediately preceding and including the date of its last annual state- 
ment, are not less than twenty-five per centum of the fund. Due notice of this 
proposed action on the part of the directors of the company must be mailed to 
each director of the company not less than thirty days before the meeting when 
such action may be taken, and must also be advertised in two newspapers of gen- 
eral circulation, to be approved by the Commissioner of Insurance, not less than 
twice a week for a period of not less than four weeks before the meeting. No in- 
surance company with a guaranty fund, as hereinbefore provided, which has 
ceased to do new business, may return or retire any part of the guaranty fund or 
divide to its stockholders any part of its general assets, except incomes from its 
investments, until it shall have performed, reinsured, or canceled its policy obli- 


gations. (1909, c. 922, s.1;C. S., s. 6343.) 


§ 58-90. Insolvency; return of fund.—lIn the event of insolvency or vol- 
untary liquidation of any such insurance company, the amount of the guaranty 
fund shall be returned to the persons, firms, or corporations, their heirs, execu- 
tors, administrators, successors, or assigns, from which the same was received, in 
full or pro rata, as the case may be, before any amount shall be paid from the 
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assets of said company to its stockholders. The intention of this section is that 
the liability of the company for the repayment or the return of its guaranty fund, 
as evidenced by its certificates therefor, as hereinbefore provided, shall be pre- 
ferred in the distribution of its assets to the stockholders and general creditors of 
the company, other than its policy obligations. (1909, c. 922, s. 1; C. S., s. 6344.) 


§ 58-91. Conversion to guaranty fund.—Any insurance company now 
doing business as a domestic insurance company under the laws of this State 
which has received any money or securities to be held as a guaranty capital, guar- 
anty surplus, or guaranty fund, may convert the same into a guaranty fund, as 
hereinbefore provided, by mutual agreement between the board of directors of the 
insurance company and the parties from whom the money or securities have been 
received, subject, however, to the approval of the Commissioner of Insurance, and 
thereupon certificates shall be issued therefor, as hereinbefore provided, and the 
same shall thereafter be held subject to the rights and liabilities provided in this 
eaticleme (L009. Cs O27 ssa a wees BOSD 


ARTICLE sO, 
Mutual Insurance Companies. 


§ 58-92. Mutual insurance companies organized; requisites for do- 
ing business.—No policy may be issued by a mutual company until the president 
and the secretary of the company have certified under oath that every subscription 
for insurance in the list presented to the Commissioner for approval is genuine, 
and made with an agreement with every subscriber for insurance that he will take 
the policies subscribed for by him within thirty days after the granting of a li- 
cense to the company by the Commissioner to issue policies. (1899, c. 54, ss. 25, 
32, 34; 1901, c. 391; s. 3; 1903; c2438"s. 4° Rev. s. 4738" 1911 8c 937.0 =e 
6346; 1945, c. 386.) 

Editor’s Note—vThe 1945 amendment 
struck out the former first sentence and 
made changes in the present sentence. 


§ 58-92.1. Manner of amending charter. — (a) A domestic mutual in- 
surance company may hereafter amend its charter in the following manner only: 
(1) A meeting of the board of directors shall be called in accordance with 
the bylaws, specifying the amendment to be voted upon at such meet- 

mee 

(2) If at such meeting two-thirds of the directors present vote in favor of 
the proposed amendment, then the president and secretary shall under 
oath make a certificate to this effect, which certificate shall set forth 
the call for such meeting, the service of such call upon all directors, 
and the minutes of the meeting relating to the adoption of the pro- 
posed amendment ; 

(3) Said officers shall cause said certificate to be published once a week for 
two consecutive weeks in a newspaper in Raleigh and in the county 
where the company’s principal office is located, or posted at the court- 
house door if no newspaper be published within the county. Said 
printed or posted notices shall be in such form and of such size as the 
Commissioner may approve, and in addition to setting forth in full 
the certificate required in subdivision (2) shall state that application 
for amending the company’s charter in the manner specified has been 
proposed by the board of directors, and shall also state the time set 
for a meeting of policyholders thereby called to be held at the prin- 
cipal office of the company to take action on the proposed amendment. 
A true copy of such notice shall be filed with the Commissioner, and 
also with that official who performs the functions of Commissioner of 
Insurance in each state where the company is licensed to do business. 
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Such publication and filing of notices shall be completed at least thirty 
days prior to the date set therein for the meeting of policyholders and 
due proof thereof shall be filed with the Commissioner at least fifteen 
days prior to the date of such meeting. If the meeting at which the 
proposed amendment is to be considered is a special meeting, rather 
than a regular annual meeting of policyholders, such special meeting 
can be called only after the Commissioner has given his approval in 
writing, and the published notice shall show the fact of such approval; 

(4) If at such policyholders’ meeting two-thirds of those voting in person or 
by proxy shall vote in favor of any proposed amendment, the presi- 
dent and secretary shall make a certificate under oath setting forth 
such fact together with the full text of the amendment thus approved. 
Said certificate shall, within thirty days after such meeting, be sub- 
mitted to the Commissioner for his approval as conforming to the re- 
quirements of law, and it shall be the duty of the Commissioner to 
act upon all proposed amendments within ten days after the filing of 
such certificate with him. 

(b) All charter amendments heretofore issued upon application of the board of 
directors of any domestic mutual insurance company are hereby validated, if 
otherwise legally adopted. (1943, c. 170; 1947, c. 721.) 

Editor’s Note.— For comment on this 
section, see 25 N. C. Law Rev. 441. 


§ 58-93: Transferred to § 58-86.1 by Session Laws 1945, c. 386. 
Editor’s Note—vThis section was re- 

pealed but a part of it was rewritten and 

transferred as stated above. 


§ 58-94. Policyholders are members of mutual companies.—E very 
person insured by a mutual insurance company is a member while his policy is in 
force, entitled to one vote for each policy he holds, and must be notified of the 
time and place of holding its meetings by a written notice or by an imprint upon 
the back of each policy, receipt, or certificate of renewal, as follows: 

The insured is hereby notified that by virtue of this policy he is a member 


Ohi ANAT eee taba aere insurance company, and that the annual meetings of the 
CODA yedtcaleia aAtwits lOnle olice; Ol thes... a. Cayo O let ter. hele min 
CAGleVCal nat... See. o'clock. 

The blanks shall be duly filled in print and are a sufficient notice. A corpora- 


tion which becomes a member of such company may authorize any person to rep- 
resent it, and this representative has all the rights of an individual member. A 
person holding property in trust may insure it in such company, and as trus- 
tee assume the liability and be entitled to the rights of a member, but is not per- 
sonally liable upon the contract of insurance. Members may vote by proxies, 
dated and executed within three months, and returned and recorded on the books 
of the company three days or more before the meeting at which they are to be 
used; but no person as proxy or otherwise may cast more than twenty votes. 
Mio 7G: 04, Sa35; Rev.,.s. 4/39; © ©.,,S. 03403| 1945, c. 3863 1947, c. 721.) 


Editor’s Note—vThe 1945 amendment Policyholders in a mutual fire insurance 


struck out the word “fire” formerly ap- 
pearing before “companies” in the caption 
of the section. And the 1947 amendment 
struck out the word “fire” formerly ap- 
pearing before the word “insurance” near 
the beginning of the section. 

Protection of Trustee.—This section is 
an enabling statute to protect a trustee 
from liability. Fuller v. Lockhart, 209 N. 
Seroleice >.) 1. 735 (1935). 
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company are not liable for its debts be- 
yond the contingent liability fixed in the 
policy. Fuller v. Lockhart, 209 N. C. 
61; 182)" Ss Bi>733 7 (1935). *See §§ 58-971 
to 58-97.3. 

As to county boards of education as 
policyholders, see Fuller v. Lockhart, 209 
N. C. 61, 182 S. E. 733 (1935). 


§ 58-95 Cu. 58. INSURANCE § 58-96 
§ 58-95. Directors in mutual companies.—Every mutual insurance 
company shall elect by ballot a board of not less than seven directors, who shall 
manage and conduct its business and hold office for one year or for such term as 
the bylaws provide and until their successors are qualified. ‘Two-thirds at least of 
the directors must be citizens of the State, and after the first election members 
only are eligible, but no director is disqualified from serving the term he was 
chosen for by reason of the expiration or cancellation of his policy. In companies 
with a guaranty capital, one-half of the directors shall be chosen by and from the 
stockholders. (1899, c. 54, s. 33; Rev., s. 4739; C. S., s. 6349; 1945, c. 386.) 
Editor’s Note—The 1945 amendment caption and also near the beginning of the 
struck out the word “fire” formerly ap-_ section. 
pearing after the word “mutual” in the 


§ 58-96. Mutual companies with a guaranty capital—A mutual in- 
surance company formed as provided in this chapter, in lieu of the contributed 
surplus required for the organization of mutual companies under the provisions 
of § 58-77, or a mutual insurance company now existing, may establish a guaranty 
capital or surplus of not less than twenty-five thousand dollars nor more than 
three hundred thousand dollars, divided into shares of one hundred dollars each, 
which shall be invested in the same manner as is provided in this subchapter for 
the investment of the capital stock of insurance companies. The stockholders of 
the guaranty capital of a company or owners of guaranty surplus are entitled to 
an annual dividend of not more than eight per centum on their respective shares, 
if the net profits or unused premiums left after all expenses, losses, and liabilities 
then incurred, together with the reserve as provided for, are sufficient to pay the 
same. ‘The guaranty capital or surplus shall be applied to the payment of losses 
only when the company has exhausted its cash in hand and the invested assets, 
exclusive of uncollected premiums, and when thus impaired, the directors may 
make good the whole or any part of it by assessments upon the contingent funds 
of the company at the date of such impairment. Shareholders and members of 
such companies are subject to the same provisions of law in respect to their right 
to vote as apply respectively to shareholders in stock companies and policyholders 
in purely mutual companies. This guaranty capital or surplus may be reduced or 
retired by vote of the policyholders of the company and the assent of the Com- 
missioner of Insurance, if the net assets of the company above its reserve and all 
other claims and obligations, exclusive of guaranty capital or surplus, for two 
years immediately preceding and including the date of its last annual statement, 
is not less than twenty-five per centum of the guaranty capital or surplus. Due 
notice of such proposed action on the part of the company must be mailed to 
each policyholder of the company not less than thirty days before the meeting 
when the action may be taken, and must also be advertised in two papers of gen- 
eral circulation, approved by the Commissioner of Insurance, not less than three 
times a week for a period of not less than four weeks before such meeting. No 
insurance company with a guaranty capital or surplus, which has ceased to do new 
business, shall divide to its stockholders any part of its assets or guaranty capital 
or surplus, except income from investments, until it has performed or canceled its 
policy obligations. (1899, c. 54, s. 34; Rev., s. 4740; 1911, c. 196, s. 3; C. S., s. 
6350; 1945, c. 386.) 


Editor’s Note—The 1945 amendment ganization of mutual companies under the 


struck out the word “fire” formerly ap- 
pearing after the word “mutual” in the 
caption and in the first sentence. It also 
struck out the words “article, or a mutual 
fire’ formerly appearing near the begin- 
ning of the sentence and inserted in lieu 
thereof the words “chapter, in lieu of the 
contributed surplus required for the or- 


provisions of § 58-77, or a mutual.” And 
the amendment made other changes in 
the first sentence. In the second sentence 
the amendment changed the dividend from 
“a semiannual” to “an annual” one and 
the “per centum” from “three and one- 
half” to “eight,” and struck out the words 
“for reinsurance” formerly appearing after 
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the word “reserve” near the end of the company equals two per centum of the 
sentence. The amendment struck out amount insured upon all policies in force, 


and”. It also struck out the word “reinsur- 
ance’ formerly appearing before the word 
“reserve” in the said sentence. 


after the word “surplus” near the begin- 
ning of the fifth sentence the words “shall 
be retired when the permanent fund of the 


§ 58-97. Dividends to policyholders. — Any participating or dividend 
paying company, stock or mutual, other than life, may declare and pay a dividend 
to policyholders from its surplus which shall include only its surplus in excess 
of any required minimum surplus. No such dividend shall be paid unless fair and 
equitable and for the best interest of the company and its policyholders. In de- 
claring any dividend to its policyholders, any such company may make reason- 
able classifications of policies expiring during a fixed period, upon the basis of 
each general kind of insurance covered by such policies and by territorial divi- 
sions of the location of risks by states, except that in fixing the amount of divi- 
dends to be paid on each general kind of insurance, which dividends shall be uni- 
form in rate and applicable to the majority of risks within such general kind of 
insurance, exceptions may be made as to any class or classes of risk and a dif- 
ferent rate or amount of dividends paid on such class or classes if the conditions 
applicable to such class or classes differ substantially from the condition appli- 
cable to the kind of insurance as a whole. Every such company shall have an equal 
rate of dividend for the same term on all policies insuring risks in the same classi- 
fication. The payment of dividends to policyholders shall not be contingent upon 
the maintenance or renewal of the policy. All dividends shall be paid to the policy- 
holder unless a written assignment thereof be executed. Neither the payment of 
dividends nor the rate thereof may be guaranteed by any company, or its agent, 
prior to the declaration of the dividend by the board of directors of such com- 
pany. The holders of policies of insurance issued by a company in compliance 
with the orders of any public official, bureau or committee, in conformity with any 
statutory requirement or voluntary arrangement, for the issuance of insurance 
to risks not otherwise acceptable to the company, may be established as a separate 
class of risks. (1899, c. 54, s. 35; Rev., s. 4741; C. S., s. 6351; 1935, c. 89; 1945, 
Ge 500 194/66. / 2131 1955,,.C. 6452) 


Editor’s Note—The 1945 amendment company” formerly appearing at the end 


rewrote this section which formerly also 
applied to assessments and contingent lia- 
bility of policyholders. Now see §§ 58- 
97.1 to 58-97.3. 

The 1947 amendment inserted near the 
beginning of the section the words “stock 
or mutual.” 

The 1955 amendment struck out the 
words “shall be entitled to dividends at the 
same rate as other policyholders of the 


of the last sentence, and inserted in lieu 
thereof the words “may be established as 
a separate class of risks.” 

Applied, under former statute and as to 
county boards of education, in Fuller v. 
Rockhart,.c09 IN. Chol) 1825.) EA, 733 
(1935). 

Cited in Paramore v. Farmers’ Mut. 
Iie inkss JASSan, Be INL, (C5 BON, ald) Sy De 
585 (1934). 


§ 58-97.1. Contingent liability of policyholders. — Every insurance 
company shall in its bylaws and policies prescribe the contingent liability, if any, 
of its members for the payment of losses, reserves and expenses not provided for 
by its assets, which contingent liability shall be in accordance with the provisions 
of § 58-77. Each member is liable for the payment of his proportionate share of 
any assessments made by the company in accordance with the law, his contract 
and the bylaws of the company on account of losses incurred while he was a mem- 
ber, if he is notified of such assessment within one year after the expiration of his 
policy. When any reduction is made in the contingent liability of members, it 
shall apply proportionately to all policies in force. (1945, c. 386.) 

Fuller v. Lockhart, 209 N. C. 61, 182 S. 
EB. 733 (1935). 


As to county boards of education as 
policyholders under former statute, see 


411 


§ 58-97.2 Cu. 58, INSURANCE § 58-99 





§ 58-97.2. Contingent liability printed on policy.—lKvery insurance 
company licensed to do business in this State shall print upon the filing face of its 
policies in clear and explicit language the full contingent liability of its members. 


(1945, c. 386.) 


§ 58-97.3. Nonassessable policies; foreign or alien companies.—No 
foreign or alien insurance company shall be licensed to issue in this State nonas- 
sessable policies unless it has a free surplus equal in amount to that required of a 
domestic insurance company, writing the same kind or kinds of insurance, and in 
addition thereto has fully complied with the requirements of the government un- 
der which it was organized; and no foreign or alien insurance company may be li- 
censed to do business in this State to issue assessable policies if it issues nonas- 
sessable policies in any other state or country unless all policies shall state that 
any assessment shall be for the exclusive benefit of holders of policies which pro- 
vide for such contingent liability and the holders of policies subject to assessment 
shall not be liable to assessment in an amount greater in proportion to the total 
deficiency than the ratio that the deficiency attributable to the assessable business 
bears to the total deficiency. (1945, c. 386.) 


§ 58-98. Waiver of forfeiture in policies assigned or pledged; notice 
of assignment; payment of assessment or premium by assignee or 
mortgagee.—When any policy of insurance is issued by any mutual insurance 
company or association other than life, organized under the laws of this State and 
such policy is assigned or pledged as collateral security for the payment of a debt, 
such company or association, by its president and secretary or other managing 
officers, may insert in such policy so assigned or pledged, or attach thereto as a 
rider thereon, a provision or provisions to be approved by the Commissioner of 
Insurance, whereby any or all conditions of the policy which work a suspension or 
forfeiture and especially the provisions of the statute which limits such corpora- 
tion to insure only property of its members, may be waived in such case for the 
benefit of the assignee or mortgagee. In case any such company or association 
shall consent to such assignment of any policy or policies, or the proceeds thereof, 
it may nevertheless at any time thereafter, by its president and secretary or such 
other officer as may be authorized by the board of directors, cancel such policy by 
giving the assignee or mortgagee not less than ten days’ notice in writing: Pro- 
vided, however, a longer period may be agreed upon by the company or associa- 
tion and such assignee or mortgagee. And the president and secretary of such 
company or association, with the approval of the Commissioner of Insurance, may 
agree with the assignee or mortgagee upon an assessment or premium to be paid 
to the insurer in case the insured shall not pay the same, which shall not be less 
than such a rate or sum of money as may be produced by the average assessments 
or premiums made or charged by like company or association during a period of 
five years next preceding the year of such agreement and assignment. When an 
assignment is made as herein provided the policy or policies so assigned or 
pledged, subject to the conditions herein, shall remain in full force and effect for 
the benefit of the assignee or mortgagee, notwithstanding the title or ownership of 
the assured to the property insured, or to any interest therein, shall be in any man- 
ner changed, transierred or encumbered. (Hx, Sess., 1920, c. 79; C. Siggogse 
(a) ; 1945, c. 386.) 

Editor’s Note—The 1945 amendment 
inserted near the beginning of the sec- 
tion the words “other than life.” 


§ 58-99. Guaranty against assessments prohibited.—lIf any director, 
officer, or agent of a mutual insurance company, either officially or privately, shall 
give a guarantee to a policyholder thereof against an assessment to which such 
policyholder would otherwise be liable, he shall be punished by a fine not exceed- 
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(1899, ¢:54,:s. 100; Rev., s. 3496; C; 


ing one hundred dollars for each offense. 


S., s. 6352; 1945, c. 386.) 


Editor’s Note—The 1945 amendment 
made this section applicable to agents 
and struck out the word “fire” formerly 
appearing before the word “insurance” 
near the beginning of the section. 


Cited in Paramore y. Farmers’ Mut. 
Fare Ins. JAcs ny 207 N- Ce7300,4176 7S, E. 
585 (1934). 


§ 58-100. Manner of making assessments; rights and liabilities of 
policyholders.—When a mutual insurance company is not possessed of cash 
funds above its reserve sufficient for the payment of insured losses and expenses, 
it must make an assessment for the amount needed to pay such losses and ex- 
penses upon its members liable to assessment therefor in proportion to their sev- 
eral liabilities. The company shall cause to be recorded in a book kept for that 
purpose the order for the assessment, together with a statement which must set 
forth the condition of the company at the date of the order, the amount of its cash 
assets and deposits, notes, or other contingent funds liable to the assessment, the 
amount the assessment calls for, and the particular losses or liabilities it is made 
to provide for. This record must be made and signed by the directors who voted 
for the order before any part of the assessment is collected, and any person liable 
to the assessment may inspect and take a copy of the same. When, by reason of 
depreciation or loss of its funds or otherwise, the cash assets of such company, 
after providing for its other debts, are less than the required premium reserve up- 
on its policies, it must make good the deficiency by assessment in the manner 
above provided. If the directors are of the opinion that the company is liable to 
become insolvent they may, instead of such assessment, make two assessments, the 
first determining what each policyholder must equitably pay or receive in case of 
withdrawal from the company and having his policy canceled; the second, what 
further sum each must pay in order to reinsure the unexpired term of his policy at 
the same rate as the whole was insured at first. Each policyholder must pay or 
receive according to the first assessment, and his policy shall be canceled unless he 
pays the sum further determined by the second assessment, in which case his 
policy continues in force; but in neither case may a policyholder receive or have 
credited to him more than he would have received on having his policy canceled 
by a vote of the directors under the bylaws. (1899, c. 54, ss. 36, 37; Rev., s. 
AJAZC.9., $:10353); 1945; ¢.. 386.) 


Editor’s Note.—The 1945 amendment 
struck out, in the first sentence, the 
word “fire” formerly appearing before the 
word “insurance” and the word “reinsur- 


relies on failure to pay assessment in or- 
der to defeat recovery on policy, it must 
show that the assessment was legally 
made in conformity with the provisions of 


ance” formerly appearing before the word 
“reserve.” 

Forfeiture and Waiver.—Failure to pay 
assessments, in accordance with the terms 
of a contract of insurance works a for- 
feiture of the policy, but the insurance 
company may by acts of unequivocal 
character waive such forfeiture. Perry 
Vantarmers) Mut.) Lite Ins, Coy 132 N: 
28343) 5.015 1837 (1903): 

An acceptance of an overdue assess- 
ment by a fire insurance company, after 
the property is burned, the company hav- 
ing notice thereof, is a waiver of the for- 
feiture of the policy. Perry v. Farmers 
Mittiemleinem isa Comms Nin CaroSo et omome lee 
837 (1903). 

Where mutual fire insurance company 
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this section, and where it fails to so show 
and plaintiff insurer testifies that she did 
not get notice of the assessment or of the 
cancellation of the policy, peremptory in- 
structions against insurer on the affirma- 
tive defense are without error. Abernethy 
v. Mecklenburg Farmers’ Mut Fire Ins. 
Con 213 INC. 23) 1295S, E30" (1938). 
Right of Insured to Withdraw.—Where 
the members of mutual insurance com- 
panies have enjoyed the protection which 
membership affords, they cannot, after a 
loss has been sustained, withdraw and re- 
fuse to pay their portion of the loss. 
Perry v. Farmers Mut. Fire Ass’n, 139 
N. C. 374/51 S. E. 1025 (1908). 
Payments of Claims.—The right of each 
policyholder in the defendant company is 
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to have an assessment made to pay his Farmers Mut. Fire Ass’n, 139 N. C. 374, 
loss, and he has no claim upon an amount 51 S. E. 1025 (1905). 
paid to another policyholder. Perry v. 


§§ 58-101, 58-102: Repealed by Session Laws 1945, c. 386. 


ARTICLE 9. 
Conversion of Stock Corporations into Mutual Corporations. 


§ 58-103. Domestic stock life insurance corporations authorized to 
convert into mutual corporations; procedure.—Any domestic stock life in- 
surance corporation may become a mutual life insurance corporation, and to that 
end may carry out a plan for the acquisition of shares of its capital stock: Pro- 
vided, however, that such plan (i) shall have been adopted by a vote of a ma- 
jority of the directors of such corporation; (ii) shall have been approved by 
a vote of the holders of two-thirds of the stock outstanding at the time of issuing 
the call for a meeting for that purpose; (iii) shall have been submitted to the 
Commissioner of Insurance and shall have been approved by him in writing, and 
(iv) shall have been approved by a majority vote of the policyholders (includ- 
ing, for the purpose of this article, the employer or the president, secretary or 
other executive officer of any corporation or association to which a master group 
policy has been issued, but excluding the holders of certificates or policies issued 
under or in connection with a master group policy) voting at said meeting, called 
for that purpose, at which meeting only such policyholders whose insurance shall 
then be in force and shall have been in force for at least one year prior to such a 
meeting shall be entitled to vote; notice of such a meeting shall be given by mail- 
ing such notice, postage prepaid, from the home office of such corporation at least 
thirty days prior to such meeting to such policyholders at their last known post- 
office addresses: Provided, that personal delivery of such written notice to any 
policyholder may be in lieu of mailing the same; and such meeting shall be other- 
wise provided for and conducted in such manner as shall be provided in such plan: 
Provided, however, that policyholders may vote in person, by proxy, or by mail; 
that all such votes shall be cast by ballot, and a representative of the Commissioner 
of Insurance shall supervise and direct the methods and procedure of said meet- 
ing and appoint an adequate number of inspectors to conduct the voting at said 
meeting who shall have power to determine all questions concerning the verifica- 
tion of the ballots, the ascertainment of the validity thereof, the qualifications of 
the voters, and the canvass of the vote, and who shall certify to the said repre- 
sentative and to the corporation the results thereof, and with respect thereto shall 
act under such rules and regulations as shall be prescribed by the Commissioner of 
Insurance; that all necessary expenses incurred by the Commissioner of Insur- 
ance or his representative shall be paid by the corporation as certified to by said 
Commissioner. Every payment for the acquisition of any shares of the capital 
stock of such corporation, the purchase price of which is not fixed by such plan, 
shall be subject to the approval of the Commissioner: Provided, that neither such 
plan, nor any payment thereunder, nor any payment not fixed by such plan, shall 
be approved by the Commissioner, if the making of such payment shall reduce the 
assets of the corporation to an amount less than the entire liabilities of the corpo- 
ration, including therein the net values of its outstanding contracts according to 
the standard adopted by the Commissioner of Insurance, and also all other funds, 
contingent reserves and surplus which the corporation is required by order or 
direction of the Commissioner of Insurance to maintain, save so much of the sur- 
plus as shall have been appropriated or paid under such plan. (1937, c. 231, s. 1.) 

Editor’s Note.— For discussion of act 


from which this article is codified, see 15 
N. C. Law Rev.. 359. 
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§ 58-104. Stock acquired to be turned over to voting trust until all 
stock acquired; dividends repaid to corporation for beneficiaries.—lIf a 
domestic stock life insurance corporation shall determine to become a mutual life 
insurance corporation it may, in carrying out any plan to that end under the pro- 
visions of § 58-103, acquire any shares of its own stock by gift, bequest or pur- 
chase. And until all such shares are acquired, any shares so acquired shall be ac- 
quired in trust for the policyholders of the corporation as hereinafter provided, 
and shall be assigned and transferred on the books of the corporation to not less 
than three nor more than five trustees, and be held by them in trust and be voted 
by such trustees at all corporate meetings at which stockholders have the right to 
vote until all of the capital stock of such corporation is acquired, when the en- 
tire capital stock shall be retired and canceled; and thereupon, unless sooner in- 
corporated as such, the corporation shall be and become a mutual life insurance 
corporation without capital stock. Said trustees shall be appointed and vacancies 
shall be filled as provided in the plan adopted under § 58-103. Said trustees shall 
file with the corporation and with the Commissioner of Insurance a verified ac- 
ceptance of their appointments and declaration that they will faithfully discharge 
their duties as such trustees. After the payment of such dividends to stockholders 
or former stockholders as may have been provided in the plan adopted under § 58- 
103, all dividends and other sums received by said trustees on said shares of stock 
so acquired, after paying the necessary expenses of executing said trust, shall be 
immediately repaid to said corporation for the benefit of all who are or may be- 
come policyholders of said corporation and entitled to participate in the profits 
thereof, and shall be added to and become a part of the surplus earned by said cor- 
poration, and be apportionable accordingly as a part of said surplus among said 
policyholders. (1937, c. 231, s. 2.) 


ARTICLE 10. 
Assessment Companies. 


§ 58-105. Copies of charter and bylaws filed.—Every corporation, so- 
ciety, or organization of this or any other state or country, transacting business 
under this department upon the co-operative or assessment plan, must file with the 
Commissioner of Insurance, before beginning to do business in this State, a copy 
of its charter or articles of association, and the bylaws, rules, or regulations re- 
ferred to in its policies or certificates and made a part of such contract. Bylaws 
or regulations not so filed with the Commissioner of Insurance will not avoid or 
affect any policy or certificate issued by such company or association. (1899, c. 
p4ns186; Rev.,s. 4790; C. S., s. 6356.) 

Cross References.—As to mutual insur- 58-100. As to fraternal orders and so- 
ance companies generally, see §§ 58-92 to cieties, see § 58-263 et seq. 


§ 58-106. Contracts must accord with charter and bylaws.—Every 
policy or certificate or renewal receipt issued to a resident of this State by any 
corporation, association, or order transacting therein the business of insurance up- 
on the assessment plan must be in accord with the provisions of the charter and 
bylaws of such corporation, association, or order, as filed with the Commissioner 
of Insurance. It is unlawful for any such domestic or foreign insurance company 
or fraternal order to transact or offer to transact any business not authorized by 
the provisions of its charter and the terms of its bylaws, or, through an agent or 
otherwise, to offer or issue any policy, renewal certificate, or other contract whose 
terms are not in clear accord with the powers, terms, and stipulations of its char- 
ter and bylaws. (1899, c. 54, s. 84; 1903, c. 438, s. 9; Rev., s. 4791; C. S., s. 
6357.) 

The contract of insurance must conform as authorized by the state of its origin. 
to the charter and bylaws, and these are Hollingsworth v. Supreme Council, 175 
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N. C. 615, 96 S. E. 81 (1918), distinguish- 
ing Caldwell Land, etc., Co. v. Board, 174 
N. C. 634, 94 S. E. 406 (1917). 
Assessment companies are prohibited 
from issuing policies or transacting busi- 
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bylaws of an assessment association when 
assented to by the members, as provided 
in the statute, constitute the measure of 
duty and liability of the parties, provided 
they are reasonable and not in violation of 


ness not authorized by their charters. any principle of public law. Duffy v. 
Brenizer v. Royal Arcanum, 141 N. C. _ Fidelity Mut. Life Ins. Co., 142 N. C. 103, 
409, 53 S. E. 835 (1906). 55 S. BE. 79 (1906). 


Duty and Liability under Bylaws.—The 


§ 58-107. ‘“‘Assessment plan’ printed on application and policy.— 
Every policy or certificate issued to a resident of the State by any corporation 
transacting in the State the business of life insurance upon the assessment plan, 
or admitted to do business in this State on the assessment plan, shall print in bold 
type near the top of the front page of the policy, upon every policy or certificate is- 
sued upon the life of any such resident of the State, the words “issued upon the 
assessment plan ;” and the words “assessment plan” shall be printed conspicuously 
upon every application, circular, card, and any and all printed documents issued, 
circulated, or caused to be circulated by such corporation within the State. (19-135 
© 1597s, 1. CuG.es2 03585019200 ce O93 sos ln O33 WeuS4 al Ot once cam 


Editor’s Note—The 1929 amendment visions. Such provisions were omitted by 


added to the former provisions relating to 
the waiver of the requirements of the sec- 
tion by the Commissioner of Insurance. 


the 1945 amendment which also omitted 
the former requirement of printing in red 
ink. 


The 1933 amendment changed these pro- 


§ 58-108. Revocation for noncompliance.—lf any corporation or asso- 
ciation transacting insurance business in this State on the assessment plan or is- 
suing any policy upon the life of a resident of North Carolina upon the assessment 
plan shall fail or refuse to comply with the foregoing section, the Commissioner of 
Insurance shall forthwith suspend or revoke all authority of such corporation or 
association and of its agents to do business in this State. (1913, c. 159, s. 2; ie 


S. s. 6359.) 


§ 58-109. Deposits and advance assessments required.—Every do- 
mestic insurance company, association, order, or fraternal benefit society doing 
business on the assessment plan shall collect and keep at all times in its treasury 
one regular loss assessment sufficient to pay one regular average loss; and no such 
company, association, order, or fraternal benefit society shall be licensed by the 
Commissioner of Insurance unless it makes and maintains with him for the pro- 
tection of its obligations at least five thousand dollars in United States or North 
Carolina bonds, in farm loan bonds issued by federal loan banks, or in the bonds 
of some city, county, or town of North Carolina to be approved by the Commis- 
sioner of Insurance, or deposit with him a good and sufficient bond, secured by 
a deed of trust on real estate situated in North Carolina and approved by him, or 
by depositing with the Commissioner of Insurance a bond in an amount of not 
less than five thousand dollars ($5,000), issued by any corporate surety company 
authorized to do business in this State. The Commissioner of Insurance may in- 
crease the amount of deposit to the amount of reserve on the contracts of the as- 
sociation or society. The provisions of this section shall not apply to the farmers 
mutual fire insurance associations now doing business in the State and restricting 
their activities to not more than three adjacent counties. (Rev., s. 4792; 1913, c. 
119511017 cr 19 lous 24 Ceo. 64.0500 19335 cat hal Ot oe Ca SOs) 


Editor’s Note——The 1933 amendment missioner of Insurance to be made in in- 
inserted the clause at the end of the first stallments, and substituted at the end of 
sentence and added the last sentence. The the section the words “three adjacent 
1945 amendment struck out the former counties” for “two adjacent counties.” 


provision permitting deposits with Com- 
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§ 58-110. Deposits by foreign assessment companies or orders.— 
Each foreign insurance company, association, order, or fraternal benefit society 
doing business in this State on the assessment plan shall keep at all times deposited 
with the Commissioner of Insurance or in its head office in this State, or in some 
responsible banking or trust company, one regular assessment sufficient to pay the 
average loss or losses occurring among its members in this State during the time 
allowed by it for the collection of assessments and payment of losses. It shall 
notify the Commissioner of Insurance of the place of deposit and furnish him at 
all times such information as he requires in regard thereto; and no such company, 
association, order, or fraternal benefit society shall be licensed by the Commis- 
sioner unless it makes and maintains with him for the protection of its obligations 
at least five thousand dollars in United States or North Carolina bonds, in farm 
loan bonds issued by federal land banks, or in the bonds of some county, city, or 
town in North Carolina to be approved by the Commissioner of Insurance, or a 
good and sufficient bond or note, secured by deed of trust on real estate situate 
in North Carolina, and approved by the Commissioner. (1899, c. 54, s. 84; 1903, 
Spe oreo evs: 4715. 1915) Cc, LIS to 2s Ol c. 191 as-2° CC. Ss: 6361: 
1945, c. 386.) 

Editor’s Note—The 1945 amendment section stating when its provisions should 
struck out the former last sentence of this not apply. 


§ 58-111: Repealed by Session Laws 1945, c. 377. 


§ 58-112. Revocation of license.—If{ any such corporation, association, 
or order at any time fails to comply with the provisions of §§ 58-109 and 58-110 
or shall issue policies or certificates not in accord with its charter and bylaws, as 
provided in this article, the Commissioner of Insurance shall forthwith suspend 
or revoke all authority to it, and of all its agents or officers, to do business in this 
State, and shall publish such revocation in some newspaper published in this State. 


MLSo) aCw04,0S) 60, Rev. 6: 4793: C. 53.5, 0302.) 


§ 58-112.1. Mutual life insurance companies; assessments prohib- 
ited.—No domestic mutual life insurance company shall, after the effective date 
of this article, be organized to issue any policy of life issurance or any annuity 
contract which provides for the payment of any assessment by any policyholder 
or member in addition to the regular premium charged for such insurance; nor 
shall any such company have power to levy or collect any such assessment. No 
foreign or alien life insurance company shall be permitted to do business in this 
State if it does business, in this State or elsewhere, on such or any other assess- 


ment plan. (1945, c. 386.) 
ARTICLE 11. 


Fidelity Insurance Companies. 
§8§ 58-113 to 58-118: Repealed by Session Laws 1945, c. 743, s. 2. 


§ 58-119: Repealed by Session Laws 1945, c. 377. 
Editor’s Note.—The repealed _ section 
was rewritten as § 58-39.2. 


ARTICLE: 12: 
Promoting and Holding Companies. 


58-120. Terms defined.—As the terms are used in this article, 

(1) “Holding corporation” means a corporation or joint-stock association, 
which holds or is engaged in the acquisition of the capital stock or 
a major portion thereof of one or more insurance corporations for 
the purpose of controlling the management thereof, as voting trustee 
or otherwise; 


2BIN. C27 417 


§ 58-121 Cu. 58. INSURANCE § 58-123 


(2) “Promoting corporation” means a corporation or joint-stock associa- 
tion, engaged in the business of organizing or promoting or endeavor- 
ing to organize or promote the organization of an insurance corpora- 
tion or corporations, or in any way assisting therein; and 

(3) “Securities” means the shares of capital stock, subscription, certificates, 
debenture bonds, and any and all other contracts or evidences of own- 
ership of or interest in insurance corporations, or in promoting or 
holding, corporations.9(d913; cx 12 silenG: Sass 03809) 


§ 58-121. Certificate of authority to sell securities required._No 
individual, partnership, association, or corporation, as the agent of another or as a 
broker, shall sell or offer for sale, or in any way assist in the sale in this State of 
the securities of any promoting or holding corporation, or of any insurance corpo- 
ration, which is not at that time lawfully engaged or authorized to engage in the 
transaction of the business of insurance in this State, without first procuring, as 
hereinafter provided, a certificate of authority from the insurance department to 
sell such securities; nor shall any individual, partnership, association, or corpora- 
tion sell or offer for sale in this State the securities of any promoting or holding 
corporation, or of any insurance corporation which is not at the time of such sale 
or offer of sale lawfully engaged or authorized to engage in the transaction of the 
business of insurance in the State, unless such corporation has first procured 
from the Commissioner of Insurance, as hereinafter provided, a certificate that the 
corporation has fully complied with the provisions of this article, and is authorized 
to sell the securities. Every certificate issued by the Commissioner of Insurance 
pursuant to the provisions of this article shall state in bold type that the Commis- 
sioner in no way recommends the securities thereby authorized to be sold, and 
shall be renewable annually, upon written application, filed on or before the first 
day of July of each year, and may be revoked for cause at any time by the Com- 
missioner. ‘he Commissioner shall prepare and furnish upon request suitable 
blank forms of application for the certificates required by this article. (1913, c. 
182; 8.022 CR Ssas $6384 -B1O55: eel 79 aise.) 

Editor’s Note.—The 1955 amendment 
substituted “July” for “April” near the 
end of the section. 


§ 58-122. Application for certificate by agent.—Every individual, part- 
nership, association, or corporation desiring or intending to sell or to offer for 
sale in this State the securities of insurance corporations or of any holding or pro- 
moting corporation shall file with the Commissioner of Insurance an application 
for a certificate of such authority. This application must contain a statement, 
verified by oath, setting forth the name and address of the applicant’s previous 
business experience, date and place of birth or organization, and such other infor- 
mation as the Commissioner requires. It is the duty of the Commissioner to ex- 
amine the application and to make any further inquiry or examination of the ap- 
plicant as he deems advisable. If upon examination the Commissioner finds the 
applicant, or if a corporation, the officers and directors thereof, to be trustworthy 
persons of good business credit, he may issue to the applicant a certificate of au- 
thority to sell or offer for sale in this State the securities of any insurance corpo- 
ration, and of any promoting or holding corporation previously authorized under 
this article, which shall be mentioned therein. (1913, c. 182, s. 3; C. S., s. 6385.) 


§ 58-123. Application for certificate by corporation.—Every such un- 
authorized insurance corporation, and every promoting or holding corporation, 
whose securities are offered for sale in this State, must file with the Commissioner 
of Insurance copies of all securities to be offered for sale, and an application for 
certificate of authority under this article which shall contain a statement in detail 
of the plans and purposes of such corporation, the amount and par value of the se- 
curities to be offered for sale, and the selling price thereof, the manner in which 
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the money paid in therefor is to be spent or employed, the rate of commission to 
be paid for the sale of such securities, the salaries to be paid to the officers of such 
corporation, and such other information as the Commissioner of Insurance re- 
quires. No change shall thereafter be made in the form or character of the securi- 
ties to be offered for sale, or in the plans or purposes of any such corporation, 
without the approval thereof in writing by the Commissioner. It is the duty of 
the Commissioner to examine the application and other documents filed, and to 
make any further inquiry or examination of the corporation as he deems advisable. 
If upon examination the Commissioner finds that the plans and purposes of the 
corporation are proper, that its condition is satisfactory, that the amount of its 
securities is reasonable, that the price at which such securities are to be sold is ad- 
equate, and that the manner in which the money is paid in therefor, the rate of 
commissions to be paid and the salaries of officers are fair, he may issue a certifi- 
cate that the corporation has complied with all the provisions of this article, and 
is authorized to sell or offer its securities for sale in this State. (IGIS2 eC aloz..s: 


4:C. S., s. 6386.) 


§ 58-124. Approval of advertising matter; misrepresentation.—No 
printed matter may be used in connection with the sale of securities of any such 
promoting, holding, or insurance corporation, for advertising purposes, or in the 
dissemination of information with reference thereto, unless it is first submitted to 
the Commissioner of Insurance and approved by him in writing. No such corpo- 
ration, and no officer, director, or agent thereof, or any other person, copartner- 
ship, association, or corporation may issue, circulate, or employ or cause or 
permit to be used, issued, circulated, or employed any circular or statement, 
whether printed or oral, misrepresenting or exaggerating the earnings of insur- 
ance corporations or the value of their corporate stock or other securities, or the 
profits to be derived either directly or indirectly from the organization and 
management of insurance corporations, or of organizing or holding corporations. 
No insurance or other corporation, and no individual, copartnership, or associa- 
tion transacting business in this State shall place or offer to place insurance in 
any corporation in connection with the sale or purchase of the securities of an 
insurance corporation or of any promoting or holding corporation. (1913, c. 182, s. 


ay C.85., S, 6387.) 
ARTICLE oF 


Fire Insurance Rating Bureau. 


§ 58-125. North Carolina fire insurance rating bureau created.— 
There is hereby created a bureau to be known as the “North Carolina Fire Insur- 
ance Rating Bureau.” (1945, c. 380.) 

Editor’s Note—The 1945 amendment 1913, c. 145, Public Laws 1915, c. 166, and 
rewrote this article which formerly related Public Laws 1935, ¢.) 152; codified as CS. 
to rate-making companies. The old article §§ 6388-6394. 
consisted of former §§ 58-125 to 58-131, Cited in Garvey v. Old Colony Ins. Co., 
which had been derived from Public Laws 153 F. Supp. 755 (1957). 


§ 58-126. Scope of article—The provisions of this article shall apply to 
insurance against loss to property located in this State, or to any valuable interest 
therein, by fire, lightning, windstorm, explosion, theft of or physical damage to 
motor vehicles, and all other kinds of insurance which fire insurance companies 
are authorized to write in this State except 

(1) Marine; 

(2) Transportation risks and such kinds of insurance as are designated by 
the Commissioner as inland marine insurance ; 

(3) Aircraft risks; 

(4) Rolling stock of railroad corporations and property of interstate com- 
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mon carriers used or employed by them in their business of carrying 
freight, merchandise or passengers in interstate commerce ; 


(5) Reinsurance. (1945, c. 380.) 


§ 58-126.1. Policies combining other coverage with fire insurance. 
—The Commissioner of Insurance is authorized to approve policies combining 
other coverages with fire insurance on property in North Carolina, either for a 
divisible or indivisible premium, provided the provisions of the second page of 
the statutory fire insurance policy as set forth in G. S. 58-176 are included therein 
and, provided further, that such policies shall be under the supervision of the 
North Carolina Fire Insurance Rating Bureau. 

This section does not apply to insurance policies that include the peril of fire 
and which are excepted by law from the requirements for the use of the statu- 
tory fire insurance policy. (1955, c. 807, s. 1.) 


§ 58-127. Rating bureau.—Under the supervision of the Commissioner of 
Insurance who shall call a meeting for that purpose and within six months after 
the effective date of this act, insurance companies authorized to effect insurance 
in this State against the risk of loss by perils within the scope of this act, shall or- 
ganize a rating bureau for the purpose of making rates and rules and regulations 
which affect or determine the price which policyholders shall pay for insurance 
covered by this article, on property or risks located in this State; and all compa- 
nies now or hereafter authorized to transact such business in this State shall be- 
come members of such bureau. 


The government of the rating bureau shall be vested in its members, and it 
shall not be subject to the direction or control of any other bureau, association, 
corporation, company, individual or group of individuals. Each member shall 
have one vote. 

The governing board, executive committee or other governing body of the rat- 
ing bureau shall be provided for in the bylaws which shall provide also that at 
least one member of such governing body shall be an official of a domestic com- 
pany and shall be a bona fide resident of the State of North Carolina. 


The rating bureau shall have power to adopt a constitution and bylaws for its 
government and to adopt reasonable rules and regulations necessary to carry out 
its functions, but such constitution, bylaws, rules and regulations shall not be in- | 
consistent with the provisions of this article, and together with any amendments 
thereto shall be approved by the Commissioner before becoming effective. No 
such constitution, bylaws, rules and regulations shall discriminate against any type 
of insurer because of its plan of operation or otherwise, nor shall any insurer be 
prevented from returning any unused or unabsorbed premium deposit, savings or 
earnings to its policyholders or subscribers. 

The rating bureau shall be empowered to subscribe for or purchase any neces- 
sary service. Subject to the approval of the Commissioner it shall apportion the 
expenses of its operation among its members equitably in proportion to services 
rendered by the bureau; provided, however, the bureau may fix a minimum an- 
nual charge to be paid by each member, not exceeding fifty dollars, and a reason- 
able admission fee, not exceeding fifty dollars. 

The principal office of the bureau shall be located in the City of Raleigh, North 
Carolina, where all records shall be kept and all business of the bureau transacted ; 
provided that with the approval of the Commissioner branch offices of the bureau 
may be established within the State. The bureau shall furnish without discrimi- 
nation its service to its members, and any rating schedule, forms or plans of op- 
eration which have been approved by the Commissioner and filed with the rating 
bureau shall be available for inspection at any reasonable time by all members of 
said bureau. 

Any member of the rating bureau may appeal to the Commissioner from any 
decision of such bureau and the Commissioner shall, after a hearing held on not 
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less than ten days’ written notice to the appellant and to the bureau, issue an or- 
der approving the decision of the bureau or directing it to give further considera- 
tion to such proposal. In the event the bureau fails to take satisfactory action, the 


Commissioner shall make such order as he may see fit. (1945, c. 380.) 


§ 58-128. Power to secure information.—The Commissioner, his dep- 
uty, or duly authorized examiner is authorized and empowered at all reasonable 
times and on reasonable notice to examine all records of the said rating bureau 
covering its operations, including its constitution, bylaws, rating schedules, rules, 
regulations and amendments thereto. (1945, c. 380.) 


§ 58-129. Rate information.—Every risk specifically rated in this State 
shall be rated upon schedule after inspection and a survey of such risk shall be 
made and filed in the rating bureau office. A copy of such survey shall be fur- 
nished upon request to the insured or his duly authorized representative without 


charge. (1945, c. 380.) 


§ 58-130. Statistical reports.—Every insurer shall file annually with the 
rating bureau or at its option, with a common agency approved by the Commis- 
sioner and representative of either stock or nonstock insurers, its underwriting 
experience in this State in accordance with classifications approved by the Com- 
missioner. The experience filed with the common agency selected shall be con- 
solidated by such agency and a copy of the consolidated result shall be filed with 
the rating bureau; provided such insurers shall, if directed by the Commissioner, 
file their individual underwriting experience with such rating bureau. Such data 
shall be kept and reports made in such manner and on such forms as may be pre- 
scribed by the Commissioner. (1945, c. 380.) 

Cited in In re North Carolina Fire Ins. 
Rating Bureau, 245 N. C. 444, 96 S. E. 
(2d) 344 (1957). 


§ 58-131. Reasonableness of rates.—The rating bureau in making rates 
shall not unfairly discriminate between risks involving essentially the same con- 
struction and hazards, and having substantially the same degree of protection. 


(1945, c. 380.) 


Cross Reference.—See note to § 58-131.2. 

This section prevents discrimination be- 
tween unprotected farm and unprotected 
nonfarm properties similar in location, 
construction and hazards, and having sub- 
stantially the same degree of protection. 
In re North Carolina Fire Ins. Rating Bu- 
feau, 245 N.C. 444,°96 .S. EB. (2d) 344 
(1957). 


Same Rate.— Properties need not neces- 
sarily be included in the same class in or- 
der for them to have the same fire in- 
surance rate, but separate classes may 
have the same rate provided the location, 
construction and degree of protection are 
substantially the same for both. In re 
North Carolina Fire Ins. Rating Bureau, 
245 N. C. 444, 96 S. E. (2d) 344 (1957). 


Separate Classes of Property May Have 


§ 58-131.1. Approval of rates.—No rating method, schedule, classifica- 
tion, underwriting rule, bylaw, or regulation shall become effective or be applied 
by the rating bureau until it shall have been first submitted to and approved by 
the Commissioner. Provided, that a rate or premium used or charged in accord- 
ance with a schedule, classification, or rating method or underwriting rule or by- 
law or regulation previously approved by the Commissioner need not be specifi- 
cally approved by the Commissioner. Every rating method, schedule, classifica- 
tion, underwriting rule, bylaw or regulation submitted to the Commissioner for 
approval shall be deemed approved, if not disapproved by him in writing within 


sixty (60) days after submission. (1945, c. 380.) 


§ 58-131.2. Reduction or increase of rates.—The Commissioner is 
hereby empowered to investigate at any time the necessity for a reduction or 
increase in rates. If upon such investigation it appears that the rates charged 
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are producing a profit in excess of what is fair and reasonable, he shall order 
such reduction of rates as will produce a fair and reasonable profit only. 


If upon such investigation it appears that the rates charged are inadequate 
and are not producing a profit which is fair and reasonable, he shall order such 
increase of rates as will produce a fair and reasonable profit. 

In determining the necessity for an adjustment of rates, the Commissioner 
shall give consideration to all reasonable and related factors, to the conflagra- 
tion and catastrophe hazard, both within and without the State, to the past and 
prospective loss experience, including the loss trend at the time the investigation 
is being made, and in the case of fire insurance rates, to the experience of the fire 
insurance business during a period of not less than five years next preceding 
the year in which the review is made. 

Any reduction or increase of rates ordered by the Commissioner shall be ap- 
plied by the rating bureau subject to his approval within sixty (60) days and 
shall become effective solely to such insurance as is written having an inception 
date on and after the date of such approval. 


Whenever the Commissioner finds, after notice and hearing, that the bureau’s 
application of an approved rating method, schedule, classification, underwriting 
rule, bylaw or regulation is unwarranted, unreasonable, improper or unfairly dis- 
criminatory he shall order the bureau to revise or alter the application of such 
rating method, schedule, classification, underwriting rule, bylaw or regulation 


in the manner and to the extent set out in the order. (1945, c. 380.) 


Fire Insurance Rate Not to Be Fixed 
upon Consideration of Hazard Alone.—It 
is apparent under the provisions of this 
section that the General Assembly has 
never authorized a fire insurance rate to 
be fixed upon a consideration of hazard 
alone. In re North Carolina Fire Ins. Rat- 
ine’ Bureau, 245 N.C. 444,96 S. E. (2d) 
344 (1957). 

Commissioner May Not Consider Fire 
Rate Based on Less than Five Years’ Ex- 
perience.—Upon hearing of a petition of 
the rating bureau for review of fire in- 
surance rates on a particular classification, 
the Commissioner of Insurance has no 
right to consider a rate which is not based 
On experience for a period of not less than 
five years next preceding the year in 
which the review is requested. In re 
North Carolina Fire Ins. Rating Bureau, 
245 N. C. 444, 96 S. E. (2d) 344 (1957). 

Burden upon Rating Bureau.—There is 
no statute or decision that makes a re- 
quest of the rating bureau for an increase 
or decrease in rates presumptively cor- 
rect and proper. The rating bureau is the 
movant in the proceeding and the burden 
is upon it to establish that the proposed 
rate is fair and reasonable and that it does 
not “unfairly discriminate between risks 
involving essentially the same construc- 
tion and hazards, and having substantially 
the same degree of protection.” In re 
North Carolina Fire Ins. Rating Bureau, 
245 N. C. 444, 96 S. E. (2d) 344 (1957). 

The mere fact that the Commissioner 
has heretofore approved one hundred and 
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fifteen different classes of property in the 
State in order that premiums and losses 
with respect to each class may be ascer- 
tained, does not relieve the rating bureau 
of the burden of proof to support its re- 
quest or requests to the Commissioner for 
reductions or increases in rates. In re 
North Carolina Fire Ins. Rating Bureau, 
245 N. C. 444, 96 S. E. (2d) 344 (1957). 

Requested Increase Based on Loss Ra- 
tio of a Class as a Whole.—Where re- 
quested increase in insurance rates is 
based on the loss ratio of a class as a 
whole, objection to finding that the rating 
bureau failed to present the loss experi- 
ence for the prior five years on a sub-clas- 
sification included in the class, is imma- 
terial. In re North Carolina Fire Ins. Rat- 
ing Bureau, 245 N. C. 444, 96 S. E. (2d) 
344 (1957), 

Application for an increase in insurance 
rates on unprotected farm dwellings, 
which would result in a higher rate from 
that applicable to unprotected nonfarm 
dwellings, similar in location, construction 
and hazards, and having substantially the 
same degree of protection, was properly 
denied by the Commissioner of Insurance, 
since § 58-131 proscribes such discrimina- 
tion. In re North Carolina Fire Ins. Rating 
Bureau, 245 N. C. 444, 96 S. E. (2d) 344 
(1957). 

Application of Rating Method or Classi- 
fication by Rating Bureau.—The fact that 
certain classes have been approved does 
not relieve the Commissioner of the duty 
to determine whether the rating bureau’s 
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application of an approved rating method reau, 245 N. C. 444, 96 S. E. (2d) 344 
or classification is unfairly discriminatory. (1957). 
In re North Carolina Fire Ins. Rating Bu- 


§ 58-131.3. Deviations.—No insurer, officer, agent or representative 
thereof shall knowingly issue or deliver or knowingly permit the issuance or de- 
livery of any policy of insurance in this State which does not conform to the 
rates, rating plans, classifications, schedules, rules and standards made and filed 
by the rating bureau. However, an insurer may deviate from the rates promul- 
gated by the rating bureau provided the insurer has filed the deviation to be ap- 
plied both with the rating bureau and the Commissioner, and provided the said 
deviation is uniform in its application to all risks in the State of the class to which 
such deviation is to apply; and provided such deviation is approved by the Com- 
missioner as being reasonable under all the circumstances. If approved the 
deviation shall remain in force for a period of one year from the date of approval 
by the Commissioner. Such deviation may be renewed annually subject to all 
of the foregoing provisions. A rate in excess of that promulgated by the rating 
bureau may be charged on any specific risk provided such higher rate is charged 
with the knowledge and written consent of both the insured and the Commis- 


sioner. (1945, c. 380.) 


§ 58-131.4. Pools, groups or associations.—Any insurer individually 
or as a member of a pool, group, or association engaged in the business of insur- 
ing special types or classes of risks in connection with which a particular inspec- 
tion or engineering service and set of standards has been maintained to the sat- 
isfaction of the Commissioner, and with respect only to such types or classes 
of risks, shall submit loss experience data to the Commissioner for approval of 
its schedule of rates or deposits, forms and plans of operation either directly in 
its own behalf or through a unified facility of the group created and licensed by 
the Commissioner for that purpose and maintained entirely or in part for such a 
purpose. In evaluating the forms, schedule of rates or deposits and plan of opera- 
tion of such an insurer or pool or association of insurers the Commissioner shall 
act with due regard for the previous record of such insurer or group of insurers, 
and with due appreciation of previous and prospective loss trends in this State 
and outside of this State, and to any other factors reasonably related to the 
classes or types of insurance written by such insurer or group of insurers. When 
so approved such forms, schedule of rates or deposits and plan of operation shall 
be filed with the bureau. 

Nothing contained in this section shall be construed as exempting any insurer, 
pool, group or association of insurers from all other provisions of this article and 
the provisions of article 13B with respect to licensing. (1945, c. 380.) 


§ 58-131.5. Hearing.—The Commissioner shall not make any rule, regu- 
lation or order under the provisions of this article without giving the rating 
bureau and insurers who may be affected thereby reasonable notice and a hear- 
ing if hearing is requested. All hearings provided for in this article shall be 
held at such time and place as shall be designated in a notice which shall be 
given by the Commissioner in writing to the rating bureau and insurer or the 
officers and agents and representatives thereof which may be affected thereby, at 
least thirty (30) days before the date designated therein. ‘The notice shall state 
the subject of the inquiry. 

At the conclusion of such hearing, or within thirty (30) days thereafter, the 
Commissioner shall make such order or orders as he may deem necessary in ac- 
cordance with his finding. Within thirty (30) days after receiving written notice 
of any such order or finding any person affected thereby may request a rehear- 
ing or review thereof before the Commissioner by filing a written request setting 
forth a summary of the reasons therefor. Upon receipt of such request, the Com- 
missioner shall set a date for rehearing. Such application for rehearing shall 
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act as a stay of the provisions of such order. The Commissioner may modify, 
change or rescind such order if he finds that the facts shown at the rehearing 
warrant such modification, change or rescission. 


In the conduct of such hearing the Commissioner, his deputy or the duly au- 
thorized examiner specifically designated by him for such purpose shall have 
power to administer oaths and to examine any person under oath and in con- 
nection therewith to require the production of any books, records, or papers rela- 
tive to the inquiry. 

The giving of notice to the rating bureau shall, for the purposes of the pro- 
visions of this section, constitute notice to all of the insurer members of the rat- 
ing bureau except those insurer members who are moving parties or have been 
named as parties or have been added as parties to the proceeding, provided that 
any insurer member who may be affected or may have a direct or indirect in- 
terest in any proposed rule, regulation or order may, upon written request of 
such insurer, be added as a named party to the proceeding and shall thereafter be 
entitled to receive all notices required by this section. (1945, c. 380; 1957, c. 
546.) 

Editor’s Note.— The 1957 amendment 
added the last paragraph. 


58-131.6. Revocation or suspension of license.—If the Commis- 
sioner shall find, after due notice and hearing, that any insurer, officer, agent or 
representative thereof has violated any of the provisions of this article, he may 
issue an order revoking or suspending the license of any such insurer, agent, 
broker or representative thereof. (1945, c. 380.) 


§ 58-131.7. Penalties. Any insurer, officer, agent or representative 
thereof failing to comply with, or otherwise violating any of the provisions of 
this article, shall be guilty of a misdemeanor and upon conviction be punished by 
a fine of not less than one hundred ($100.00) dollars nor more than five hun- 


dred ($500.00) dollars. (1945, c. 380.) 


§ 58-131.8. Review of order of Commissioner.—A review of any 
order made by the Commissioner in accordance with the provisions of this article, 
shall be by appeal to the Superior Court of Wake County in accordance with the 
provisions of § 58-9.3. (1945, c. 380.) 


§ 58-131.9. Limitation.—Nothing in this article shall apply to any town 
or county farmers mutual fire insurance association restricting their operations 
to not more than three (3) adjacent counties, or to domestic insurance companies, 
associations, orders or fraternal benefit societies now doing business in this State 
on the assessment plan. (1945, c. 380.) 


ARTICLE 13A. 
Casualty Insurance Rating Regulations. 


§ 58-131.10. Scope of article.—Every insurer authorized to do the busi- 
ness of casualty insurance in this State, including fidelity and surety business, shall 
be either a member or a subscriber of a rating bureau licensed under this article 
by the Commissioner or shall for itself make its own rates. No insurer shall be 
a member of more than one rating bureau for the purpose of rating the same 
risk. A rating bureau may be a person or persons, corporation, partnership, 
company, society or association, domestic or foreign, which makes rates for 
casualty insurance. (1945, c. 380.) 

Cross Reference.—As to rating bureau 
for workmen’s compensation insurance, 
see §§ 97-102 to 97-104. 
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§ 58-131.11. License. — No rating bureau shall do business or furnish 
its services for use in this State until it shall have been licensed by the Com- 
missioner and has designated a resident of North Carolina as its agent for 
service of notices and orders. Application for license shall be accompanied by 
a fee as prescribed in the Revenue Act and shall be in the form the Commis- 
sioner shall prescribe and shall include the name and address of the applicant; 
a copy of its constitution, its articles of agreement or association or incorpora- 
tion, its bylaws or rules governing its business, or such of the foregoing, if any, 
as the bureau may have; a list of insurers licensed to do business in North Caro- 
lina who are or who have agreed to become members or subscribers; the names 
and addresses of all officers and managers; and such other information as the 
Commissioner may require. If the Commissioner finds that the applicant has com- 
plied with the provisions of this article, he shall issue to it a license authorizing 
it to engage in rate making or the furnishing of its services for use in this State. 
Licenses shall remain in effect until suspended or revoked in the manner pre- 
scribed in this article. The license of every rating bureau doing business or 
furnishing its services for use in this State on the effective date of this act may 
continue in force, subject to the provisions of this article, pending its application 
for license hereunder, which application shall be made within six months after 
the effective date of this act. (1945, c. 380.) 


§ 58-131.12. Organization.—The government of a rating bureau shall be 
vested in its members, or, in the case of a corporation, in its board of directors, 
and it shall not be subject to the direction or control of any other bureau, associa- 
tion, corporation, company, individual or group of individuals. The bureau shall 
have power to establish reasonable agreements and bylaws for its government, 
and to adopt reasonable rules and regulations necessary to carry out its functions; 
such reasonable agreements, bylaws, rules and regulations shall not be incon- 
sistent with the provisions of this article and shall be first approved by the Com- 
missioner. All amendments to such agreements, bylaws, rules and regulations 
shall before becoming effective, be submitted to and approved by the Commis- 
sioner. No such agreements, bylaws, rules and regulations shall discriminate 
against any type of insurer because of its plan of operation or otherwise, nor 
shall any insurer be prevented from returning any unused or unabsorbed 
premium, deposit, savings or earnings to its policyholders or subscribers. Every 
such rating bureau shall furnish its services without discrimination to any li- 
censed insurer applying therefor. Any insurer admitted to membership or fur- 
nished service as a subscriber shall pay its reasonable share of the expense of 
operation of such bureau and shall observe all reasonable rules and regulations 
of the bureau. 

Every rating bureau or insurer which makes its own rates shall, within ten 
days after written request therefor, and upon payment of such reasonable charges 
as may be approved by the Commissioner, furnish to any person affected by 
any rate made by it, or to the authorized representative of such person, full in- 
formation regarding such rate, including the schedule or schedules, if any, pur- 
suant to which such rate was made. Every rating bureau, and every insurer 
which makes its own rates, shall provide reasonable means within this State, to 
be approved by the Commissioner, whereby any person or persons affected by 
a rate made by it may be heard. 

Any member or subscriber of a rating bureau may appeal to the Commissioner 
from any decision of such bureau and the Commissioner shall, after a hearing 
held on not less than ten days’ written notice to the appellant and to the bureau, 
issue an order approving the decision of the bureau or directing it to give further 
consideration to such proposal. In the event the bureau fails to take satisfactory 
action, the Commissioner shall make such order as he may see fit. (1945, c. 380.) 


§ 58-131.13. Filing of rates; approval. — Every rating bureau or in- 
surer which makes its own rates shall file with the Commissioner every rate 
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manual, classification of risks, rating plan, rating schedule, and every other rating 
rule which is made or used by it, and upon his request, all other information con- 
cerning the application and calculation of rates made or used by it. No rate, 
rate manual, classification of risks, rating plan, rating schedule, or other rating 
rule shall be effective until approved by the Commissioner. The Commissioner 
shall not approve any rate, rate manual, classification of risks, rating plan, rating 
schedule or other rating rule which is excessive, inadequate, unreasonable or un- 
fairly discriminatory. (1945, c. 380.) 


§ 58-131.14. Statistical reports. — Every insurer shall annually on or 
before October 1, file with the rating bureau of which it is a member or sub- 
scriber, or with such other agency as the Commissioner of Insurance may approve 
or designate, a statistical report showing a classification schedule of its premiums 
and losses on all classes of insurance to which this article is applicable, and such 
other information as the Commissioner may deem necessary or expedient for the 
administration of the provisions of this article. (1945, c. 380.) 


§ 58-131.15. Deviation.—Any insurer may make written request to the 
Commissioner for approval of a deviation from a filing approved by him and 
made by a rating organization of which it is a member or subscriber. The basis 
for the deviation shall be specified in the request. The Commissioner shall hear 
the insurer and the rating organization and shall give them reasonable notice 
of the time and place of the hearing. The Commissioner shall approve a devia- 
tion if he finds it to be justified. He shall not approve a deviation if he finds 
that the resulting rates would be unreasonable, inadequate or unfairly discrimina- 
tory. (1945, c. 380.) 


§ 58-131.16. Discrimination; revision of rates.—Whenever the Com- 
missioner finds, after notice and hearing, that discrimination exists in the mak- 
ing or application of rates made or used by any rating bureau or insurer, he 
may order that such discrimination be removed. Such discrimination shall not 
be removed by increasing the rate on any risk affected by the order unless such 
increase is approved by the Commissioner as reasonable. Before making such 
order the Commissioner shall give notice to the bureau or insurer which made 
such rate or rates and to all other persons whom he may deem directly affected 
thereby. Every bureau receiving any such notice shall promptly notify all of 
its members or subscribers who would be affected by such order and notice to 
such rating organization shall be deemed notice to such members or subscribers. 

Whenever the Commissioner shall determine, after notice and a hearing, that 
the rates charged or filed on any class of risks are excessive, inadequate, unrea- 
sonable or unfairly discriminatory, he shall issue an order to the rating bureau 
or insurer making such rates, directing that such rates be altered or revised in 
the manner and to the extent stated in such order to produce rates which are 
reasonable, adequate and not unfairly discriminatory. 

Whenever the Commissioner finds, after notice and hearing, that a bureau 
or insurer’s application of an approved classification, rating plan, rating schedule 
or other rating rule is unwarranted, unreasonable, improper or unfairly dis- 
criminatory, he shall order the bureau or insurer to revise or alter the application 
of such classification, rating plan, rating schedule, or other rating rule in the 
manner and to the extent set out in the order. (1945, c. 380.) 


§ 58-131.17. Filing rate amendments.—Every rating bureau or in- 
surer which makes its own rates may, from time to time, alter, supplement or 
amend its rates, rate manuals, schedules of rates, classifications of risks, rating 
plans and every other rating rule, or any part thereof, by filing with the Com- 
missioner copies of such alteration, or amendment, together with a statement 
of the reason or reasons therefor, none of which shall take effect until approved 
by the Commissioner. (1945, c. 380.) 
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§ 58-131.18. Restriction on use of rates.—No insurer subject to this 
article shall enter into any agreement for the purpose of making or establishing 
rates except in accordance with the provisions hereof. No member or subscriber 
of any rating bureau or insurer shall charge or receive any rate which deviates 
from the rates, rating plans, classifications, schedules, rules and standards made 
and filed by such rating bureau or insurer except as provided in this article. No 
insurer and no agent or other representative of any insurer and no insurance 
broker shall knowingly charge, demand or receive a rate or premium which 
deviates from the rates, rating plans, classifications, schedules, rules and stand- 
ards, made and last filed by or on behalf of the insurer, or issue or make any 
policy or contract involving a violation of such rate filings. A rate in excess of 
that promulgated by the rating bureau or filed by a company on its own behalf 
may be charged on any specific risk provided such higher rate is charged with 
the knowledge and written consent of both the insured and the Commissioner. 


(1945, c. 380.) 


§ 58-131.19. Examinations. — The Commissioner may, whenever he 
deems it expedient, but shall at least once in every five years, make or cause to 
be made an examination of the business, affairs and method of operation of every 
rating bureau doing business or furnishing its services for use in this State. The 
reasonable costs of such examination shall be determined and fixed by the Com- 
missioner and shall be paid by the rating bureau examined upon presentation 
to it of a detailed account of such cost. The Commissioner may, in his discre- 
tion, waive such examination upon proof that such rating bureau has, within a 
reasonably recent period, been examined by a public official or department of 
another state, pursuant to the laws of such state, and upon the filing with the 
Commissioner of a copy of the report of such examination. The officers, 
managers, agents, and employees of such rating bureau shall exhibit all its books, 
records, documents or agreements governing its method of operation, its rating 
system, and its accounts for the purpose of such examination. The Commis- 
sioner may, for the purpose of facilitating and furthering such examination, exam- 
ine under oath the officers, managers, agents and employees of such rating bureau. 


(1945, c. 380.) 


§ 58-131.20. False information. — No person shall give false or mis- 
leading information to any rating bureau of which it is a member or subscriber, 
to the Commissioner or to any person, which will in any manner affect the proper 
determination of reasonable, adequate and nondiscriminatory rates. (1945, c. 
380.) 


§ 58-131.21. Suspension of license; hearing.—Any rating bureau or 
insurer which violates any provision of this article shall be subject to suspen- 
sion of its license. Failure of any rating bureau or insurer to comply with the 
provisions of any order of the Commissioner within the time limited by such 
order, or any extension thereof as the Commissioner may, in his discretion, grant, 
shall, if no appeal has been taken from such order, automatically suspend its li- 
cense. No order suspending a license shall be made by the Commissioner ex- 
cept upon ten days’ notice, specifying the particular violation. If such rating 
bureau or insurer shall make a request therefor in writing within the ten-day 
period, the Commissioner shall name a time and place for a hearing, at which it 
shall be given opportunity to make its defense. At the conclusion of such hear- 
ing or within thirty days thereafter the Commissioner shall make such order as 
in his judgment the evidence shall warrant. A suspension of license shall be 
effective until modified or rescinded by order of the Commissioner upon proof 
that the violation of the provisions of this article no longer continues, or upon 
proof that the rating bureau or insurer has complied with the terms of any prior 
order made by the Commissioner, or until the order of the Commissioner upon 
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which such suspension is based is reversed or modified upon an appeal there- 
from. (1945, c. 380.) 


§ 58-131.22. Revocation or suspension of license. —If the Commis- 
sioner shall find, after due notice and hearing, that any insurer, officer, agent or 
representative thereof has violated any of the provisions of this article, he may 
issue an order revoking or suspending the license of any such insurer, agent, 
broker or representative thereof. (1945, c. 380.) 


§ 58-131.23. Penalties.—Any insurer, officer, agent or representative 
thereof failing to comply with, or otherwise violating any of the provisions of this 
article, shall be guilty of a misdemeanor and upon conviction be punished by a 
fine of not less than one hundred dollars ($100.00) nor more than five hundred 
dollars ($500.00). (1945, c. 380.) 


§ 58-131.24. Review of order of Commissioner. —A review of any 
order made by the Commissioner, in accordance with the provisions of this article, 
shall be by appeal to the Superior Court of Wake County in accordance with the 
provisions of § 58-9.3. (1945, c. 380.) 


§ 58-131.25. Exceptions.—The provisions of this article shall not apply 
to any policy or contract of reinsurance; any policy of insurance against loss or 
damage to or legal liability in connection with property permanently located out- 
side of this State, or any activity wholly carried on outside this State; insurance 
against loss of or damage to, or against liability arising out of the ownership, 
maintenance or use of any aircraft; marine insurance, inland marine insurance, 
automobile insurance, life, health or accident insurance, workmen’s compensation 
insurance, title insurance, credit insurance, or annuities. The provisions of this 
article shall not apply to nonprofit hospital service or nonprofit medical service 
organizations, mutual benefit associations, or fraternal beneficiary associations. 


(1945, c. 380.) 
ARTICLE 13B. 


Rate Regulation of Miscellaneous Lines. 


§ 58-131.26. Information to be filed with Commissioner.—Ewvery 
corporation, association, board, bureau or person maintaining a bureau or office 
for the purpose of suggesting, approving or making rates to be used by more than 
one insurer of property or risks of any kind located in this State other than those 
regulated under the provisions of article 2 of chapter 97, articles 13, 13A and 25 
of chapter 58 shall be licensed and shall file with the Commissioner a copy of the 
articles of agreement, association or incorporation and the bylaws and all amend- 
ments thereto under which such person, association, or bureau operates or pro- 
poses to operate, together with his or its business address and a list of the mem- 
bers or insurers represented or to be represented by him or it, as well as such 
other information concerning such rating organization and its operations as 
may be required by the Commissioner. (1945, c. 380; 1947, c. 721.) 

Cross Reference—As to compensation struck out, near the beginning of the sec- 
rating and inspection bureau for work- tion, the words “underwriter for insurance 
men’s compensation insurance, see §§ on” and inserted in lieu thereof the words 
97-102 to 97-104. “insurer of”. 

Editor’s Note. — The 1947 amendment 


§ 58-131.27. Examination by Commissioner; reports. — Every such 
person, corporation, association, or bureau, whether before or after the filing 
of the information specified in $ 58-131.26, shall be subject to the visitation, 
supervision, and examination of the Commissioner, who shall cause to be made 
an examination thereof as often as he deems it expedient, and at least once in 


428 


§ 58-131.28 Cu. 58. INSURANCE § 58-131.31 


three years, provided, the Commissioner may accept in lieu of such examination 
a report of examination of such bureau made by any other state department of 
insurance. For such purpose he may appoint as examiners one or more com- 
petent persons, and upon such examination he, his deputy, or any examiner au- 
thorized by him shall have all the powers given to the Commissioner, his deputy, 
or any examiner authorized by him by law, including the power to examine un- 
der oath the officers and agents and all persons deemed to have material informa- 
tion regarding the business or manner of operation by every such person, cor- 
poration, association, bureau, or board. The expense of any such examination 
shall be borne by the party examined. (1945, c. 380.) 


§ 58-131.28. Schedule of rates filed.Every such person, corporation, 
association, or bureau, as well as every insurance company doing business in the 
State, shall file with the Commissioner any and every schedule of rates or such 
other information concerning such rates as may be suggested, approved, or made 
by any such rating organization for the purposes specified in § 58-131.26 or 
by such company for its own use and such rates shall not become effective until 
and unless approved by him. (1945, c. 380.) 


§ 58-131.29. Certain conditions forbidden; no discrimination.—No 
such person, corporation, association, or bureau shall fix or make any rate or 
schedule of rates which is to or may apply to any risk within this State, on the 
condition that the whole amount of insurance on such risk or any specified part 
thereof shall be placed at such rates, or with the members of or subscribers to 
such rating organization; nor shall any such person, association, or corporation 
authorized to transact the business of insurance within this State, fix or make 
any rate or schedule of rates or charge a rate which discriminates unfairly be- 
tween risks within this State of essentially the same hazard. Whenever it is made 
to appear to the satisfaction of the Commissioner that such discrimination ex- 
ists, he may, after a full hearing, either before himself or before any salaried em- 
ployee of the insurance department whose report he may adopt, order such dis- 
crimination removed; and all such persons, corporations, associations, or bureaus 
affected thereby shall immediately comply therewith; nor shall such persons, 
corporations, associations, or bureaus remove such discrimination by increasing 
the rates on any risk or class of risks affected by such order unless it is made 
to appear to the satisfaction of the Commissioner that such increase is justifiable. 


(1945, c. 380.) 


§ 58-131.30. Record to be kept; hearing on rates.—Every such rat- 
ing organization shall keep a careful record of its proceedings and shall furnish 
upon demand to any person upon whose property or risk a rate has been made, 
or to his authorized agent, full information as to such rate, and, if such property 
or risk be rated by schedule, a copy of such schedule; it shall also provide such 
means as may be approved by the Commissioner whereby any person affected 
by such rate may be heard, either in person or by agent, before the governing 
or rating committee or other proper executive of such rating organization on 
an application for a change in such rate. (1945, c. 380.) 


§ 58-131.31. Hearing on rates before the Commissioner.—Any per- 
son, firm, or corporation aggrieved by any rating or classification assignment 
by such company, bureau, or board, may file a complaint in writing with the Com- 
missioner stating in detail the grounds upon which the complainant asks relief. 
The Commissioner shall set a time, not earlier than seven days after the date of 
the notice, and a place for a hearing upon the complaint. After due hearing the 
Commissioner shall make a finding as to whether the established rate or classifica- 
tion assignment made is excessive or unfair and shall make such orders as he 
deems advisable. 
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Any member or subscriber of a rating bureau may appeal to the Commissioner 
from any decision of such bureau and the Commissioner shall, after a hearing 
held on not less than ten days’ written notice to the appellant and to the bureau, 
issue an order approving the decision of the bureau or directing it to give further 
consideration to such proposal. In the event the bureau fails to take satisfactory 
action, the Commissioner shall make such order as he may see fit. (1945, c. 380.) 


§ 58-131.32. Review of order of Commissioner. —A review of any 
order made by the Commissioner in accordance with the provisions of this article 
shall be by appeal to the Superior Court of Wake County in accordance with the 
provisions of § 58-9.3. (1945, c. 380.) 


§ 58-131.33. Certain insurance contracts excepted.—This article shall 
not apply to any contract of life insurance, accident and health insurance or 
annuities, to any contract of reinsurance, to contracts of insurance upon property 
or risks permanently located without this State, nor to kinds of insurance for 
which the Commissioner finds in the practice of the industry there are no estab- 
lished rates. (1945, c. 380.) 


ARTICLE 14. 
Real Estate Title Insurance Companies. 


§ 58-132. Purpose of organization.—Companies may be formed in the 
manner provided in this subchapter, with a capital of not less than fifty thousand 
dollars, for the purpose of examining titles to real estate, of furnishing informa- 
tion in relation thereto, and of insuring owners and others interested therein 
against loss by reason of encumbrances and defective title. Such companies shall 
not be subject to the provisions of this chapter except as regards the manner of 
their formation and as provided in this article. (1899, c. 54, s. 38; 1901, c. 
391, s.. 3 yhReversa4/45.CeGcese 659501 9Z3nca iis) 


Notice to Agent.—Where the agent for 
the insurer was notified prior to the issu- 
ance of the renewal policy sued on that 
the property had been sold by the former 
owner to another and was requested to 
issue the renewal policy in the name of the 
new owner, the policy containing a stand- 
ard loss payable clause in favor of the 


the mortgagee was not required to notify 
the insurer of the change in ownership, it 
appearing to the mortgagee that such 
notice had been given the insurer’s agent 
prior to the inception of the policy, the 
agent in such case being the insurer’s alter 
ego. Mahler vy. Milwaukee Mechanics’ Ins. 
Co., 205 N. C. 692, 172 S. E. 204 (1934). 


holder of the mortgage on the property, 


§ 58-133. Certificate of authority to do business.—Before any such 
company may issue any policy or make any contract or guarantee of insurance, 
it shall file with the Commissioner of Insurance a certified copy of the record or 
the certificate of its organization in the office of the Secretary of State, and ob- 
tain from the Commissioner of Insurance his certificate that it has complied with 
the laws applicable to it and that it is authorized to do business. (1899, c. 54, 
S007 LOOT Ca SOL sd @ Rev igs ay 4505) Creo mic OG ot) 


§ 58-134. Annual statement and license required.—Every such cor- 
poration shall, on or before the thirtieth day of January of each year, file in the 
office of the Commissioner of Insurance a statement, such as he may require, 
showing its condition and its affairs for the year ending on the preceding thirty- 
first day of December, signed and sworn to by its president or secretary or 
treasurer and one of its directors. For neglect to file such annual statement or 
for making a wilfully false statement it shall be liable to the same penalties im- 
posed upon other insurance companies. The Commissioner of Insurance shall 
annually license such companies and their agents, and have the same power and 
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authority to visit and examine such corporations as he has in the case of other 
domestic insurance companies; and the duties and liabilities of such corporations 
and their agents in reference to such examinations are the same as those of 
other domestic insurance companies. (1899, c. 54, s. 38; 1901, c. 391, s. 3; Rev., 
24/493, Cas., S. 6397.) 


Cross Reference——As to examinations 
to be made by the Commissioner, see § 
58-16. 


§ 58-134.1. Investment of capital_—Any real estate title insurance com- 
pany having a capital stock of more than fifty thousand dollars, may, with the 
consent of the Commissioner, after investing fifty thousand dollars of the capital, 
as provided in this chapter, invest not to exceed one-fourth of the total capital 
stock in abstract or title plants; and no such company shall guarantee or insure 
in any one risk more than forty per cent of its combined capital and surplus with- 
out first having the approval of the Commissioner of North Carolina, which ap- 
proval shall be endorsed upon the policy. (1945, c. 386.) 


ARTICLE SLO: 


Title Insurance Companies and Land Mortgage Companies Issuing 
Collateral Loan Certificates. 


§ 58-135. Issuance of collateral loan certificates; security. — Any 
domestic land mortgage company or title insurance company having a paid-in 
capital and surplus of at least two hundred thousand ($200,000.00) dollars, may, 
under the supervision and control of the Commissioner of Insurance, issue 
collateral loan certificates, or other certificates of indebtedness secured by the 
deposit of first mortgages on real estate with the Commissioner, or under his 
direction, or secured by the deposit with the Commissioner, or under his direc- 
tion, of collateral trust bonds secured by first mortgages, the principal and in- 
terest of which said mortgages is guaranteed by a surety company having assets 
of at least ten million ($10,000,000.00) dollars, upon a basis not to exceed one 
hundred ($100.00) dollars for each one hundred ($100.00) dollars of liability 
under the collateral loan certificates or other certificates of indebtedness outstand- 
ing and secured by such first mortgages or collateral trust bonds. GL927 4G 
204, s. 1.) 


§ 58-136. Licenses.—Any domestic land mortgage company, or title in- 
surance company, wishing to do business under the provisions of this article upon 
making written application and submitting proof satisfactory to the Commis- 
sioner of Insurance that its business, capital and other qualifications comply with 
the provisions of this article, upon paying to the Commissioner of Insurance, the 
sum of two hundred dollars as a license fee and all other fees assessed against 
such company may be licensed to do business in this State under the provisions 
of this article until the first day of the following July, and may have its license 
renewed for each year thereafter so long as it complies with the provisions of 
this article and such rules and regulations as may be promulgated by the Com- 
missioner of Insurance. For each such renewal such company shall pay to the 
Commissioner of Insurance the sum of two hundred dollars, and all other fees 
assessed against such company and such renewal shall continue in force and ef- 
fect until a new license be issued or specifically refused, unless revoked for good 
cause. ‘The Commissioner of Insurance, or any person appointed by him, shall 
have the power and authority to make such rules and regulations and examina- 
tions not inconsistent with the provisions of this article, as may be in his discre- 
tion necessary or proper to enforce the provisions hereof and secure compliance 
with the terms of this article. For any examination made hereunder the Com- 
missioner of Insurance shall charge the land mortgage companies or title insur- 
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ance companies examined with the actual expense of such examination. (1927, 
CH204 Sy 2 19557. C79 SHO) 


Editor’s Note. — The 1955 amendment 
substituted “July” for “April” in the first 
sentence. 


§ 58-137. Annual statements furnished.—Every such domestic land 
mortgage company or title insurance company doing business in this State under 
this article shall annually file with the Commissioner of Insurance on or before 
the first day of March in each year a full and complete sworn statement of its 
financial condition on the thirty-first day of December next preceding. Such 
statement shall plainly exhibit all real and contingent assets and liabilities and 
a complete account of its income and disbursements during the year, and shall also 
exhibit the amount of real estate mortgages deposited by such land mortgage 
company or title insurance company for the protection of the certificates issued 
under this article. The Commissioner of Insurance is hereby empowered to 
require such further information as may be reasonably necessary to satisfy him 
that the statements contained in the sworn statements are true and correct. 


(1927, c. 204, s. 3.) 


ARTICLE 16. 
Reciprocal or Inter-Insurance Exchanges. 


§ 58-138. Exchange of insurance contracts authorized; power of 
attorney.—Individuals, partnerships, and corporations of this State hereby des- 
ignated as subscribers, are authorized to exchange reciprocal or inter-insurance 
contracts with each other, or with individuals, partnerships, and corporations of 
other states and countries, providing indemnity among themselves from any loss 
which may be insured against under other provisions of the laws, excepting life 
insurance. Such contracts may be executed by an attorney, agent, or other repre- 
sentative, herein designated attorney, duly authorized and acting for such sub- 
scribers. 


The attorney in fact for each of such exchanges shall be required to obtain a 
written power of attorney executed by each of the subscribers and have the same 
in his or its possession before any contracts of insurance of any kind or descrip- 
tion shall be issued or renewed to subscribers, and a full copy of the provisions 
of the power of attorney used at the exchange and on file with the Commissioner 
of Insurance under the requirements of § 58-139, subdivision (4), shall be incor- 
porated into and made a part of all contracts or policies issued to subscribers 
in this State. (1913,.cu1Saiiss. 1.200 Poe 059G 5027 cm OUe 


Editor’s Note—The 1937 amendment 
added the second paragraph. 


§ 58-139. Statement to be filed with Commissioner of Insurance.— 
The subscribers, so contracting among themselves, shall, through their attorney, 
file with the Commissioner of Insurance of this State a declaration verified by 
oath of such attorney, setting forth: 


(1) The name or title of the office at which such subscribers propose to 
exchange such indemnity contracts. This name or title shall not be 
so similar to any other name or title previously adopted by a similar 
organization, or by any insurance corporation or association, as in 
the opinion of the Commissioner of Insurance is calculated to result 
in confusion or deception. The office or offices through which such 
indemnity contracts shall be exchanged shall be classified as reciprocal 
or inter-insurance exchanges. 


(2) The kind or kinds of insurance to be effected or exchanged. 
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(3) A copy of the form of policy, contract, or agreement under or by which 
the insurance is to be effected or exchanged. 

(4) A copy of the form of power of attorney or other authority of such 
attorney under which the insurance is to be effected or exchanged. 

(5) The location of the office or offices from which such contracts or agree- 
ments are to be issued. 

(6) That applications have been made for indemnity upon at least one hun- 
dred separate risks, aggregating not less than one and_ one-half 
million dollars as represented by executed contracts or bona fide 
applications, to become concurrently effective, or, in case of liability 
or compensation insurance, covering a total payroll of not less than 
one and one-half million dollars: Provided, that when the attorney 
maintains the central office in this State the Commissioner of Insur- 
ance may authorize an exchange with a less number of risks and a 
smaller amount of indemnity to be exchanged and an amount of cash 
deposits less than twenty-five thousand dollars. 

(7) That there is on deposit with such attorney and available for payment 
of losses a sum of not less than one hundred thousand dollars. 
CTD eCmLOO RS Or) Cows OSU es O45 CEs oon) 

Editor’s Note.—The 1945 amendment 
substituted in subdivision (7) “one hun- 
dred” for “twenty-five.” 


§ 58-140. Agreement for service of process. — At the time of filing 
the declaration provided for by the preceding section, the attorney shall file with 
the Commissioner of Insurance an instrument in writing, executed by him for the 
subscribers, conditioned that upon the issuance of certificate of authority pro- 
vided for in this article, service of process may be had upon the Commissioner 
of Insurance in all suits in this State arising out of such policies, contracts, or 
agreements, which service shall be valid and binding upon all subscribers exchang- 
ing at any time reciprocal or inter-insurance contracts through such attorney. 
Three copies of such process shall be served, and the Commissioner of Insurance 
shall file one copy, forward one copy to the attorney, and return one copy with 
his admission of service. (1913, c. 183, s. 4; C. S., s. 6400.) 


§ 58-141. Statement as to amount of risks.—There shall be filed with 
the Commissioner of Insurance of this State by such attorney a statement under 
his oath showing the maximum amount of indemnity upon any single risk, and 
the attorney shall, whenever and as often as the same shall be required, file with 
the Commissioner of Insurance a statement verified by his oath to the effect 
that he has examined the commercial rating of such subscribers as shown by 
the reference book of a commercial agency having at least one hundred thousand 
subscribers, and that from such examination or from other information in his 
possession it appears that no subscriber has assumed on any single risk an amount 
greater than ten per cent of the net worth of such subscriber. (1913, c. 183, s. 


BC. 5. 5.0401.) 


§ 58-142. Certificate issued by Commissioner.—Upon the filing of the 
foregoing papers, and upon the payment of fees as provided for in this article, 
the Commissioner of Insurance shall examine and pass upon the same, and if 
found correct, and in accordance with this article, issue a certificate of author- 
ity, which shall expire on the first day of July next succeeding. (1913, c. 183, s. 
Bree. >, 5. 6402311955, c, 179, 574.) 

Editor’s Note. — The 1955 amendment 
substituted “July” for “April.” 


§ 58-143. Reserve fund.—There shall at all times be maintained as a re- 
serve a sum in cash or convertible securities equal to fifty per centum of the ag- 
gregate net annual deposits collected and credited to the accounts of the sub- 


2 BAN. C.—28 433 


§ 58-144 Cu. 58. INSURANCE § 58-148 


scribers on policies having one year or less to run and pro rata on those for 
longer periods. For the purpose of said reserve, net annual deposits shall be 
construed to mean the advance payments of subscribers after deducting therefrom 
the amounts specifically provided in the subscribers’ agreements, for expenses. 
Said sum shall at no time be less than one hundred thousand dollars, and if at 
any time fifty per cent of the aggregate deposits so collected and credited shall 
not equal that amount, then the subscribers, or their attorney for them, shall make 
up any deficiency. (1913, ¢. 183, s. 7; C. S., s. 6403; 1945, c. 386.) 

Editor’s Note—The 1945 amendment 
substituted “one hundred’ for ‘““twenty- 
five’ in the last sentence. 


§ 58-144. Annual reports; examination by Commissioner.—The at- 
torney shall make an annual report to the Commissioner of Insurance for each 
calendar year, showing the financial condition of affairs at that office where such 
contracts are issued, and shall furnish such additional information and reports 
as may be required; but the attorney shall not be required to furnish the names 
and addresses of any subscribers. The business affairs and assets of the reciprocal 
or inter-insurance exchanges shall be subject to examination by the Commissioner 
of Insurance. (1913, c. 183, s. 8; C. S., s. 6404.) 


§ 58-145. Corporations empowered to exchange insurance. — Any 
corporation now or hereafter organized under the laws of this State shall, in 
addition to the rights, powers, and franchises specified in its articles of incorpora- 
tion, have full power and authority to exchange insurance contracts of the kind 
and character herein mentioned through exchanges complying with this article. 


(1913..c. 183,06,)98C sOntsm40os) 


§ 58-146. Punishment for failing to comply with law.—Any attorney 
or representative who shall, except for the purpose of applying for certificate 
of authority as herein provided, exchange any contracts of indemnity of the kind 
and character specified in this article, or directly or indirectly solicit or negotiate 
any applications for same without first complying with the foregoing provisions, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
subject to a fine of not less than one hundred dollars nor more than five hundred 


dollars: (19135 c: 183.sa10 Cros sao40Gn) 


§ 58-147. Certificate to attorney; revocation.—Each attorney by or 
through whom are issued any policies or contracts for indemnity of the character 
referred to in this article shall procure from the Commissioner of Insurance 
annually a certificate of authority, stating that all the requirements of this article 
have been complied with, and upon such compliance and the payment of the fees 
and taxes required by this article, the Commissioner of Insurance shall issue 
such certificate of authority. The Commissioner of Insurance may revoke or 
suspend any certificate of authority issued hereunder in case of breach of any of 
the conditions imposed by this article after reasonable notice has been given the 
attorney in writing so that he may appear and show cause why such action should 
not be taken. (1913, ¢. 183, .s/ 11; Co S.; s76407.) 


§ 58-148. Application of other sections.—Except as otherwise pro- 
vided in this article, and except where the context otherwise requires, all of the 
provisions of this chapter relating to all insurers and those relating to insurers 
transacting the same kind or kinds of insurance which reciprocal insurers are 
permitted to transact, shall be applicable to reciprocal insurers authorized to do 
business in in this State. Where any of such sections refer to a corporation, com- 
pany or insurer, the same, when read in connection with and applicable to this 
article shall be deemed to mean a reciprocal insurer. (1913, c. 183, s. 13; C. S., 
s. 6409; 1945, c. 386.) 

Editor’s Note—The 1945 amendment 
rewrote this section. 
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ARTICLE 17. 
Foreign or Alien Insurance Companies. 


§ 58-149. Admitted to do business. — Foreign or alien insurance com- 
panies, upon complying with the conditions of this chapter applicable to them, 
may be admitted to transact in this State, by constituted agents resident herein, 
any class of insurance authorized by the laws in force relative to the duties, obli- 
gations, prohibitions, and penalties of insurance companies, and subject to all 
laws applicable to the transaction of such business by foreign or alien insurance 
companies and their agents. (1899, c. 54, s. 61; Rev., s. 4746: C. S., s. 6410; 
1945, c. 384.) 


Editor’s Note—The 1945 amendment, 
which made this section applicable to 
alien insurance companies, directed that 
the words “or alien” be inserted in the 
caption of the article. 

Rights of Insurer after Admission.— 
When a foreign insurance company has 


the courts of this State are open to it for 
the purpose of enforcing liabilities of 
policyholders. Commonwealth Mut. Fire 
Ins. Co. v. Edwards, 124 N.C. 116, 32 S. 
E. 404 (1899). 

Stated in Hodges vy. Home Ins. Co., 
232 N. C. 475, 61 S. E. (2d) 372 (1950). 


complied with all the laws of the State, 


§ 58-150. Conditions of admission —A foreign or alien insurance com- 
pany may be admitted and authorized to do business when it: 


(1) Deposits with the Commissioner a certified copy of its charter or certifi- 
cate of organization and a statement of its financial condition and 
business, in such form and detail as he requires, signed and sworn 
to by its president and secretary or other proper officer, and pays 
for the filing of this statement the sum required by law. 

(2) Satisfies the Commissioner that it is fully and legally organized under 
the laws of its state or government to do the business it proposes to 
transact, and that it has been successful in the conduct of such busi- 
ness; that it has, if a stock company, a free surplus and a fully paid- 
up and unimpaired capital, exclusive of stockholders’ obligations of 
any description of an amount not less than that required for the 
organization of a domestic company writing the same kinds of busi- 
ness; and if a mutual company that its free surplus is not less than 
that required for the organization of a domestic company writing the 
same kind of business, and that such capital, surplus, and other funds 
are invested in substantial accordance with the requirements of this 
chapter. 


(3) By a duly executed instrument filed in his office constitutes and appoints 
the Commissioner and his successor its true and lawful attorney, 
upon whom all lawful processes in any action or legal proceeding 
against it may be served, and therein agrees that any lawful process 
against it which may be served upon such attorney shall be of the 
same force and validity as if served on the company; and the author- 
ity thereof shall continue in force irrevocable so long as any lia- 
bility of the company remains outstanding in this State. Copies of 
this instrument, certified by the Commissioner, are sufficient evidence 
thereof, and service upon such attorney is sufficient service upon the 
principal. 

(4) Appoints as its agent or agents in this State some resident or residents 
thereof. 


(5) Files with the Commissioner a certificate that it has complied with the 
laws of the state or government under which it was organized and 
is authorized to make contracts of insurance. (1899, c. 54, s. 62; 
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1901, ¢.'391, s. 5; 19030 er438;2s: 6; Reve s) 47476 CaS seamen 
1045 PON 384; 19515c) /olyisa 0.) 


Cross References.—See note to § 1-79. 
As to deposits required of foreign compa- 
nies, see §§ 58-110, 58-182 to 58-188.8. 

Editor’s Note—vThe 1945 amendment 
made changes in subdivisions (2) and (5). 
The 1951 amendment inserted in line four 
of subdivision (2) the words “ a free sur- 
plus and”. 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 398: 

This section prescribes the conditions 
for a foreign insurance company to be 
admitted and authorized to do business in 
INotthe Carolina Grainunccm> erp Ome iniGumave 
Harris & Harris Constr Co, 250 N.C. 
106, 108 S. E. (2d) 122 (1959). 

Power of Attorney for Service of Proc- 
ess.—The statute requires the power of 
attorney executed to the Commissioner of 
Insurance to be irrevocable as long as 
“any liability of the company remains out- 
standing” in this State, and no amount of 
authorities having a more or less fancied 
analogy can overcome these plain words 
of the statute and of a power of attorney 
drawn and filed in conformity thereto. 
Biges v. LifesAss 1 si28eNi Cas a3 7 oe 
955 (1901); Insurance Co. v. Scott, 136 N. 
CC, ir 4) Ss 1B, eH (O04). 

Service of process upon the Commis- 
sioner of Insurance is valid notwithstand- 
ing the insurance company attempted to 
annul the power of attorney conferred 
upon him under this section. Biggs v. Life 
Ass’ np i2soNwiGs5, 3700s 955 1904): 

When an insurance company, pursuant 
to this section, designates the State Com- 
missioner of Insurance its true and law- 
ful attorney upon whom all lawful proc- 
esses in any action against it may be 
served, it creates “a passive agency” for 
the service of lawful process alone, and 
the statute gives no authority to the Com- 
missioner even to accept service of proc- 
ess. It provides residents of this State a 
simple procedure to be followed in obtain- 
ing service of lawful process upon foreign 
insurance companies doing business here, 
and nothing more. Crain & Denbo, Inc. 
vy, Harris & Harris Constr. Co.7250° N.C. 
106; 108" 5. 22d) 122801959); 

The Commissioner of Insurance is not 
authorized to accept service for foreign in- 
surance companies under the provisions of 
this section, the passive agency under this 
section being solely for the purpose of 
constituting him an 


agent upon whom 


service on foreign insurance companies 
may be made in the statutory manner. 
Hodges v. Home Ins. Co., 232 N. C. 475, 
61 S. E. (2d) 372 (1950). 

The section was intended to protect res- 
idents of this State and does not apply 
to policies issued before the statute and 
transferred to a resident of another state. 
The service on the Commissioner is not 
valid when the insurance company has 
ceased doing business in the State and has 
no further liabilities therein. Williams v. 
Mutual Reserve Fund Life Ins. Ass’n, 145 
Nu G.1128) 58 Saih802" 907 

Broker as Agent.— Where a citizen of 
this State applies for a policy in a foreign 
company through a broker here, and the 
application is accepted and the policy is 
delivered, the broker will be deemed to 
be the agent of the company, and the con- 
tract to be made here, subject to the laws 
of this State. Commonwealth Mut. Fire 
Ins. Co. v. Edwards, 124 N.C. 1169325) 
FE. 404 (1899). 

Power of Corporation to Sue and Be 
Sued.—Where a foreign insurance corpo- 
ration has fully complied with the provi- 
sions of this section, and has moved its 
head office to this State and has domesti- 
cated here, it acquires the right to sue 
and be sued in the courts of this State as a 
domestic corporation. Occidental Life Ins. 
Co. v. Lawrence, 204 N. C. 707, 169° Sy Ee 
636 (1933). 

When the insurance company complies 
with the provisions of this section, it ac- 
quires the right to sue and be sued in 
the State courts under the rules and stat- 
utes, which apply to domestic corporations. 
Crain & Denbo, Inc. v. Harris & Harris 
Constr. Co., 250 N. C. 106, 1087S.) Haas 
122 (1959). 

Statement Setting Forth Principal Place 
of Business, etc., Not Required. — This 
section does not require a foreign insur- 
ance corporation desiring to be admitted 
and authorized to do business in North 
Carolina to file a statement in the office 
of the Commissioner of Insurance setting 
forth its “principal place of business” or 
“principal office’ or “a registered office.” 
Crain & Denbo, Inc. v. Harris & Harris 
Constr. Co., 250 N. C. 106, 108 S. E. (2d) 
122 (1959). 

Cited in Fuller v. Lockhart, 209 N. C. 
61, 182 S. E. 733 (1935). 


’ 


§ 58-151. Limitation as to kinds of insurance.—Any foreign or alien 
company admitted to do business in this State shall be limited with respect to 
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doing kinds of insurance in this State in the same manner and to the same extent 
as are domestic companies, provided that any foreign insurance company which 
has been licensed to do the business of life insurance in this State continuously 
during a period of twenty years next preceding March 6, 1945, may continue to be 
licensed, in the discretion of the Commissioner, to do the kind or kinds of in- 
surance business which it was authorized to do immediately prior to March 6, 
fs ee O99 cn 44; 5.565; 1901 pcr soliesn 5 4 1903) ch 438 6n163sReve 524748: 
ieee Wise2l CAS) 's. 6412 P1940 384.) 
Editor’s Note.— The 1945 amendment 
rewrote this section. 


§ 58-151.1. Foreign companies; requirements for admission.—A 
company organized under the laws of any other of these United States for the 
transaction of life insurance may be admitted to do business in this State if it 
complies with the other provisions of this chapter regulating the terms and con- 
ditions upon which foreign life insurance companies may be admitted and author- 
ized to do business in this State, and, in the opinion of the Commissioner of In- 
surance, is in sound financial condition and has policies in force upon not less 
than five hundred lives for an aggregate amount of not less than five hundred 
thousand dollars. Any life company organized under the laws of any other 
country than the United States, in addition to the above requirements, must make 
and maintain the deposit required of such companies by article four of this chapter. 
ie, Cc, o4, s. 00; Rev.,.s: 4774;,Cro.. 5, 6456-1945, € 379.) 

Editor’s Note.— The 1945 amendment 
transferred this section from § 58-196. 


§ 58-151.2. Company owned or controlled by alien government pro- 
hibited from doing business.—(a) Any insurance company or other insurance 
entity which is financially owned or financially controlled by any alien or foreign 
government outside the continental limits of the United States or the territories 
of the United States is hereby prohibited from doing any kind of insurance busi- 
ness in the State of North Carolina. For the purposes of this section, the term 
“alien or foreign government” is defined to mean any foreign government or any 
state, province, municipality, or political subdivision of any foreign government, 
and shall not be construed to apply to any insurance company organized under 
the laws of a foreign nation which is financially owned or financially controlled 
by the private citizens or private business interest of such foreign nation. 

(b) The Commissioner of Insurance is hereby forbidden to grant a license to 
any insurance company or other insurance entity which is financially owned or 
financially controlled by any alien or foreign government outside the continental 
limits of the United States or the territories of the United States, or to authorize 
any such company or entity to transact any kind of insurance business in the 
State of North Carolina. 

(c) Any insurance company or other insurance entity which is financially 
owned or financially controlled by any alien or foreign government outside the 
continental limits of the United States or the territories of the United States, or 
any representative or agent of any such company or entity which violates the 
provisions of this section, shall be guilty of a misdemeanor and, upon conviction, 
shall be fined in the discretion of the court. (1955, c. 449.) 


§ 58-152. Retaliatory laws.—When, by the laws of any other state or 
nation, any taxes, fines, penalties, licenses, fees, deposits of money or of securities, 
or other obligations or prohibitions are imposed upon insurance companies of this 
State doing business in such other state or nation or upon their agents therein 
greater than those imposed by this State upon insurance companies of such other 
state, then, so long as such laws continue in force, the same taxes, fines, penalties, 
licenses, fees, deposits, obligations and prohibitions, of whatever kind, may in the 
discretion of the Commissioner be imposed upon all such insurance companies of 
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such other state or nation doing business within this State and upon their agents 
here. Nothing herein repeals or reduces the license, fees, taxes, and other obliga- 
tions now imposed by the laws of this State or to go into effect with the com- 
panies of any other state or nation unless some company of this State is actually 
doing or seeking to do business in such state or nation. When an insurance com- 
pany organized under the laws of any state or country is prohibited by the laws 
of such state or country or by its charter from investing its assets other than 
capital stock in the bonds of this State, then and in such case the Commissioner of 
Insurance is authorized and directed to refuse to grant a license to transact busi- 
ness in this State to such insurance company. (1899, c. 54, s. 71; 1903, c. 536, 
8, 11s Rev: s.. 4749; C631 s6413519273 C052 el O40, IC, Sea.) 


Editor’s Note—The 1927 amendment Not Repealed by Implication. — ‘This 
inserted in the first sentence of this sec- section was not impliedly repealed by the 
tion the words “greater than those im- Revenue Acts of 1923 or 1925 (Public 
posed by this State upon insurance com- Laws 1923, c. 4, § 903; 1925, c. 101, § 903). 
panies of such other state.” And the 1945 The 1927 amendment was legislative rec- 
amendment substituted for the word ognition that it was still in force. Atlantic 
“shall” in the first sentence the words Life Ins. Co. v. Wade, 195 N. C. 424, 142 
“may in the discretion of the Commis- S. E. 474 (1928). 
sioner.” 


§ 58-153. Service of legal process upon Commissioner of Insurance. 
—The service of legal process upon any insurance, bonding and/or surety com- 
pany, admitted and authorized to do business in this State under the provisions 
of this chapter, shall be made by leaving the same in the hands or office of the 
Commissioner of Insurance, and service upon a company that is licensed to do 
business in this State is valid if made upon the Commissioner of Insurance, by 
leaving a copy of such process in the office of Commissioner with a deputy duly 
appointed by the Commissioner for such purpose, the general agent for service, 
or some officer of the company. As a condition precedent to a valid service of 
process and of the duty of the Commissioner in the premises, the plaintiff shall 
pay to the Commissioner of Insurance at the time of service the sum of one dollar, 
which the plaintiff shall recover as taxable costs if he prevails in his action. In 
any action of which a justice of the peace has jurisdiction, summons may be served 
on any licensed agent of such company, returnable in not less than ten days from 
date of service; if there is no such agent in the county, then the summons may 
be served as provided for in other actions against foreign corporations in a court 
of a justice of the peace. (1899, c. 54, ss. 16, 62; 1903, c) 438, $63) Revaus: 
4750 COS.) Ss. 641451927) ch 16/7"S UA LOSTiCaZ3 7A 195 cn Slee 

Cross Reference.—As to other ways of authorized to do business in this State is 
serving a foreign insurance company with that such company will file a duly exe- 


process, see § 1-97. And see §§ 55-143, 55- 
144, 55-146. Fisher v. Traders Mut. Life 
Ins. Coy 136 =N eG. 217s er obs 
(1904); Pardue v. Absher, 174 N. C. 676, 
94S; EF. 414 (1917). 

Editor’s Note—Prior to the 1927 
amendment this section applied only to 
foreign insurance companies. The 1931 
amendment inserted the words “bonding 
and/or surety” near the beginning of the 
section. 

The 1951 amendment rewrote the first 
sentence. For brief comment on _ the 
amendment, see 29 N. C. Law Rev. 398. 

Power of Attorney to Receive Process, 
Condition Precedent to Doing Business.— 
One of the conditions precedent upon 
which a foreign insurance company is 


cuted instrument with the Commissioner 
of Insurance appointing him its attorney, 
upon whom all lawful process against said 
company can be served. Biggs v. Life 
Ass’n, 128 N. C. 5, 37 S. E. 955 (1901). 
See § 58-150. 

Attempted Annulment of Power of At- 
torney.—The service of a licensed insur- 
ance company made upon the Commis- 
sioner is valid although the insurance com- 
pany may have attempted to annul the 
power of attorney, for the statute requires 
power of attorney to be irrevocable so 
long as the insurance company has any 
liabilities in the State. Biggs v. Life 
Ass’n, 128 N. C. 5, 37 S. E. 955° (190aam 
Moore v. Mutual Reserve Fund Life 
Ass’n, 129 N. C. 31, 39 S. E. 637 (1901s 


438 


§ 58-153.1 


Hinton vy. Mutual Reserve Fund Life 
Assn, 1385.N.)C. 314,47 S..E.. 474. (1904). 

Unlicensed Companies.—Service can be 
made under this section only on licensed 
insurance companies. If it does not affirm- 
atively appear that the insurance company 
is licensed, service under § 1-97 may 
be made. Parker v. Insurance Co., 143 N. 
ae sa0, Sool NE 717 (1906). 

However, a foreign insurance company 
that has no process agent in this State and 
is not licensed or transacting business 
here cannot be served with process under 
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National Fire, etc., Ins. Co., 192 N. C. ibisy, 
133 S. E. 424 (1926). 

Fraternal Society.—In an action against 
a foreign fraternal insurance society doing 
business in this State, service of summons 
on the Commissioner of Insurance brings 
the corporation into the court. Brenizer v. 
Royal Arcanum, 141 N. C. 409, 53 S. E. 
835 (1906). 

Quoted in Hodges v. Home Ins. Co., 
232 N. C. 475, 61 S. E. (2d) 372 (1950). 

Cited in Hodges v. Carter, 239 N. C. 
517, 80 S. E. (2d) 144 (1954). 


this section. Ivy River Land, etc., Co. v. 


§ 58-153.1. Unauthorized Insurers Process Act.—(a) Purpose of Sec- 
tion.—The purpose of this section is to subject certain insurers to the jurisdic- 
tion of courts of this State in suits by or on behalf of insureds or beneficiaries 
under insurance contracts. The General Assembly declares that it is a subject 
of concern that many residents of this State hold policies of insurance issued 
by insurers not authorized to do business in this State, thus presenting to such 
residents the often insuperable obstacle of resorting to distant forums for the pur- 
pose of asserting legal rights under such policies. In furtherance of such State 
interest, the General Assembly herein provides a method of substituted service 
of process upon such insurers and declares that in so doing it exercises its power 
to protect its residents and to define, for the purpose of this statute, what con- 
stitutes doing business in this State, and also exercises powers and privileges 
available to the State by virtue of Public Law 15, 79th Congress of the United 
States, chapter 20, 1st Session, s. 340, as amended, which declares that the busi- 
ness of insurance and every person engaged therein shall be subject to the laws 
of the several states. 

(b) Service of Process upon Unauthorized Insurer. 

(1) Any of the following acts in this State, effected by mail or otherwise, 
by an unauthorized foreign or alien insurer: 

a. The issuance or delivery of contracts of insurance to residents 
of this State or to corporations authorized to do business 
therein, 

b. The solicitation of applications for such contracts, 

c. The collection of premiums, membership fees, assessments or 
other considerations for such contracts, or 

d. Any other transaction of business, 

is equivalent to and shall constitute an appointment by such insurer 
of the Commissioner of Insurance and his successor or successors in 
office, to be its true and lawful attorney, upon whom may be served 
all lawful process in any action, suit, or proceeding instituted by or 
on behalf of an insured or beneficiary arising out of any such con- 
tract of insurance, and any such act shall be signification of its agree- 
ment that such service of process is of the same legal force and 
validity as personal service of process in this State upon such insurer. 
(2) Such service of process shall be made by delivering to and leaving with 
the Commissioner of Insurance or some person in apparent charge of 
his office two copies thereof and the payment to him of one dollar 
($1.00). The Commissioner of Insurance shall forthwith mail by 
registered mail one of the copies of such process to the defendant at 
its last known principal place of business, and_ shall keep a record 
of all process so served upon him. Such service of process is suffi- 
cient, provided notice of such service and a copy of the process are 
sent within ten days thereafter by registered mail by plaintiff or 
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plaintiff’s attorney to the defendant at its last known principal place 
of business, and the defendant’s receipt, or receipt issued by the post 
office with which the letter is registered, showing the name of the 
sender of the letter and the name and address of the person to whom 
the letter is addressed, and the affidavit of the plaintiff or plaintiff’s 
attorney showing a compliance herewith are filed with the clerk of 
the court in which such action is pending on or before the date the 
defendant is required to appear, or within such further time as the 
court may allow. 

(3) Service of process in any such action, suit or proceeding shall in addi- 
tion to the manner provided in subdivision (2) of this subsection 
be valid if served upon any person within this State who, in this 
State on behalf of such insurer, is 

a. Soliciting insurance, or 

b. Making, issuing or delivering any contract of insurance, or 

c. Collecting or receiving any premium, membership fee, assess- 

ment or other consideration for insurance; 

and a copy of such process is sent within ten days thereafter by 
registered mail by the plaintiff or plaintiff's attorney to the defendant 
at the last known principal place of business of the defendant, and 
the defendant’s receipt, or the receipt issued by the post office with 
which the letter is registered, showing the name of the sender of the 
letter and the name and address of the person to whom the letter is 
addressed, and the affidavit of the plaintiff or plaintiff's attorney 
showing a compliance herewith are filed with the clerk of the court 
in which such action is pending on or before the date the defendant 
is required to appear, or within such further time as the court may 
allow. 

(4) No plaintiff or complainant shall be entitled to a judgment by default 
under this section until the expiration of thirty days from the date 
of the filing of the affidavit of compliance. 

(5) Nothing in this section contained shall limit or abridge the right to 
serve any process, notice or demand upon any insurer in any other 
manner now or hereafter permitted by law. 

(c) Defense of Action by Unauthorized Insurer. 

(1) Before any unauthorized foreign or alien insurer shall file or cause to 
be filed any pleading in any action, suit or proceeding instituted 
against it, such unauthorized insurer shall either 

a. Deposit with the clerk of the court in which such action, suit 
or proceeding is pending cash or securities or file with such 
clerk a bond with good and sufficient sureties, to be approved 
by the court, in an amount to be fixed by the court sufficient 
to secure the payment of any final judgment which may be 
rendered in such action; or 

b. Procure a certificate of authority to transact the business of 
insurance in this State. 

(2) The court in any action, suit, or proceeding, in which service is made 
in the manner provided in subdivisions (2) or (3) of subsection (b) 
may, in its discretion, order such postponement as may be necessary 
to afford the defendant reasonable opportunity to comply with the 
provisions of subdivision (1) of this subsection and to defend such 
action. 

(3) Nothing in subdivision (1) of this subsection is to be construed to 
prevent an unauthorized foreign or alien insurer from filing a motion 
to quash a writ or to set aside service thereof made in the manner 
ap et in subdivisions (2) or (3) of subsection (b) on the ground 
either 
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a. That such unauthorized insurer has not done any of the acts 
enumerated in subdivision (1) of subsection (b), or 

b. That the person on whom service was made pursuant to sub- 
division (3) of subsection (b) was not doing any of the acts 
therein enumerated. 

(d) Attorney Fees—TIn any action against an unauthorized foreign or alien 
insurer upon a contract of insurance issued or delivered in this State to a resident 
thereof or to a corporation authorized to do business therein, if the insurer has 
failed for thirty days after demand prior to the commencement of the action to 
make payment in accordance with the terms of the contract, and it appears to the 
court that such refusal was vexatious and without reasonable cause, the court may 
allow to the plaintiff a reasonable attorney fee and include such fee in any judg- 
ment that may be rendered in such action; providing, however, that the fee or 
portion of fee included in the judgment shall be not less than twenty-five dollars 
($25.00) nor more than twelve and one-half per cent (121%4%) of the amount 
which the court or jury finds the plaintiff is entitled to recover against the in- 
surer. Failure of an insurer to defend any such action shall be deemed prima facie 
evidence that its failure to make payment was vexatious and without reasonable 
cause. 

(e) Short Title—This section may be cited as the Unauthorized Insurers 
Process Actse(1955,) ex 1040.) 


§ 58-154. Commissioner to notify company of service of process. 
—When legal process is served upon the Commissioner of Insurance as attorney 
for an insurance company under the provisions of this chapter, he shall im- 
mediately notify the company of such service by registered letter directed to its 
secretary and shall state whether or not complaint was served with the process, 
or, in case of a foreign country, to its resident manager, if any in the United 
States; and must within two days after such service forward in the same man- 
ner a copy of the process, together with copy of complaint, if any, served on 
him to such secretary or manager designated by the company by written notice 
filed in the office of the Commissioner: Provided, that the thirty days fixed by 
statute within which to file answer when complaint is served with summons shall 
not begin to run until ten days after such service on the Commissioner of In- 
surance. The Commissioner must keep a record of all such proceedings which 
shall show the day and hour of such service of process on such Commissioner, 
and whether complaint was served with such process. (1899, c. 54, s. 16; Rev., 
pee eG? >, 67041521927, ¢..167, is: 2.) 

Quoted in Hodges v. Home Ins. Co., Cited ving Ivys River’ Band, -etc:, °Co. |v. 
eae N C.)475, 61S. E. (2d) 372 (1950). National Pires ete. slic, Coyet93. Naw C. 
Stated in Townsend v. Carolina Coach 115, 133 S. E. 424 (1926). 
RomcstmN: C..81,156) 5, EB. (2d). 39 (949). 


§ 58-155. Action to enforce compliance with this chapter. — Com- 
pliance with the provisions of this chapter as to deposits, obligations, and prohibi- 
tions, and the payment of taxes, fines, fees, and penalties by foreign or alien in- 
surance companies, may be enforced in the ordinary course of legal procedure by 
action brought in the Superior Court of Wake County by the Attorney General 
in the name of the State upon the relation of the Commissioner of Insurance. 
Bers 102 1903" c..433 ce 10 Rey..1s. 4752° OC. Sis. 6416-1945, 
c. 384.) 

Editor’s Note—The 1945 amendment 
made this section applicable to alien insur- 
ance companies. 
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ARTICLE 17A. 
Mergers, Rehabilitation and Liquidation of Insurance Companies. 


58-155.1. Merger or consolidation.—(a) Subject to the provisions of 
§§ 58-103 and 58-104, relating to the mutualization of stock insurers, a domestic 
insurer may merge or consolidate with another insurer, subject to the following 
conditions: 

(1) The plan of merger or consolidation must be submitted to and be ap- 
proved by the Commissioner in advance of the merger or consoli- 
dation. 

(2) The Commissioner shall not approve any such plan unless, after a hear- 
ing, he finds that it is fair, equitable to policyholders, consistent with 
law, and will not conflict with the public interest. If the Commis- 
sioner fails to approve the plan, he shall state his reasons for such 
failure in his order made on such hearing. 

(3) No director, officer, member or subscriber of any such insurer, except 
as is expressly provided by the plan of merger or consolidation, shall 
receive any fee, commission, other compensation or valuable consider- 
ation whatever, for in any manner aiding, promoting or assisting in 
the merger or consolidation. 

(4) Any merger or consolidation as to an incorporated domestic insurer 
shall in other respects be governed by the general laws of this State 
relating to business corporations, except that the merger or consoli- 
dation of a domestic mutual insurer may be effected by vote of two- 
thirds of the members voting thereon pursuant to such notice and 
procedure as the Commissioner may prescribe. 

(b) Reinsurance of all or substantially all of the insurance in force of a domes- 
tic insurer by another insurer under an agreement whereby the reinsuring com- 
pany succeeds to all of the liabilities of and supplants the domestic insurance com- 
pany thereon shall be deemed a consolidation for the purposes of this section, un- 
less the Commissioner, after such investigation as he may deem expedient to 
make, finds that a consolidation would: 

(1) Not be in the best interests of the policyholders of either of the insurers, 


or 

(2) Not be in the best interests of the public, or 

(3) Prevent reinsurance which would otherwise be for the best interests of 
the policyholders or the public, or 

(4) Result in the reinsurance of a solvent company. (1947, c. 923; 1955, 


c. 905.) 
Editor’s Note—For discussion of this The 1955 amendment rewrote subsection 
article, see 25 N. C. Law Rev. 429: (b). 


§ 58-155.2. Grounds for rehabilitation.—The Commissioner may apply 
for an order directing him to rehabilitate a domestic insurer upon one or more 
of the following grounds: That the insurer 

(1) Is insolvent; or 

(2) Has refused to submit its books, records, accounts or affairs to examina- 
tion by the Commissioner ; or 

(3) Has failed to comply with the Commissioner’s order to make good an 
impairment of capital of a stock insurer or an impairment of surplus 
of a mutual or reciprocal insurer, within the time prescribed; or 

(4) Has transferred or attempted to transfer substantially its entire prop- 
erty or business, or has entered into any transaction the effect of 
which is to merge substantially its entire property or business in 
that of any other insurer without first having obtained the written 
approval of the Commissioner ; or 
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(5) Is found, after examination, to be in such condition that its further 
transaction of business will be hazardous to its policyholders, or to 
its creditors, or to its members, subscribers, or stockholders, or to 
the public; or 

(6) Has willfully violated its charter; or 

(7) Has an officer, director, or manager who has refused to be examined 
under oath, concerning its affairs; or 

(8) Has been the subject of an application for the appointment of a re- 
ceiver, trustee, custodian or sequestrator of the insurer or of its prop- 
erty, or if a receiver, trustee, custodian, or sequestrator is appointed 
by a federal court or if such appointment is imminent; or 

(9) Has consented to such an order through a majority of its directors, 
stockholders, members, or subscribers; or 

(10) Has failed to remove from office any officer or director whom the 
Commissioner has found, after notice to and hearing of such insurer 
and such officer or director, to be a dishonest or untrustworthy per- 
son; or 

(11) Has failed to pay a final judgment rendered against it in any state 
upon any insurance contract issued or assumed by it, within thirty 
days after the judgment became final or within thirty days after time 
for taking an appeal has expired, or within thirty days after dismissal 
of an appeal before final determination, whichever date is the later. 


(1947, c. 923.) 


§ 58-155.3. Order of rehabilitation; termination.—(a) An order to 
rehabilitate a domestic insurer shall direct the Commissioner forthwith to take 
possession of the property of the insurer and to conduct the business thereof, and 
to take such steps toward removal of the causes and conditions which have made 
rehabilitation necessary as the court may direct. 

(b) If at any time the Commissioner deems that further efforts to rehabilitate 
the insurer would be useless, he may apply to the court for an order of liquida- 
tion. 

(c) The Commissioner, or any interested person upon due notice to the Com- 
missioner, at any time may apply for an order terminating the rehabilitation pro- 
ceeding and permitting the insurer to resume possession of its property and the 
conduct of its business, but no such order shall be granted except when, after 
a full hearing, the court has determined that the purposes of the proceeding have 
been fully accomplished. (1947, c. 923.) 


§ 58-155.4. Grounds for liquidation.—The Commissioner may apply for 
an order directing him to liquidate the business of a domestic insurer or of the 
United States branch of an alien insurer having trusteed assets in this State, re- 
gardless of whether or not there has been a prior order directing him to rehabili- 
tate such insurer, upon any of the grounds specified in § 58-155.2 or upon any 
one or more of the following grounds: That the insurer 

(1) Has ceased transacting insurance for a period of one year; or 

(2) Has commenced voluntary liquidation or dissolution, or attempts to 
commence or prosecute any action or proceeding to liquidate its busi- 
ness or affairs, or to dissolve its corporate charter, or to procure the 
appointment of a receiver, trustee, custodian, or sequestrator under 
any law except this chapter; or 

(3) Has not organized or completed its organization and obtained a certifi- 
cate of authority as an insurer. (1947, c. 923.) 


§ 58-155.5. Order of liquidation. — An order to liquidate the business 
of a domestic insurer shall direct the Commissioner forthwith to take possession 
of the property of the insurer, to liquidate its business, to deal with the insurer’s 
property and business in his own name as Commissioner or in the name of the 
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insurer as the court may direct, to give notice to all creditors who may have 
claims against the insurer to present such claims, and to dissolve the insurer. 


(1947, c. 923.) 


§ 58-155.6. Liquidation of alien insurers.—An order to liquidate the 
business of the United States branch of an alien insurer having trusteed assets. 
in this State shall be in the same terms as those prescribed for domestic insurers, 
except that only the assets in this State of the business of such United States 
branch shall be included therein. (1947, c. 923.) 


§ 58-155.7. Conservation of assets of foreign insurer. —’The Com- 
missioner may apply for an order directing him to conserve the assets within this. 
State of a foreign insurer upon any one or more of the following grounds: 

(1) Upon any of the grounds specified in subdivisions (1) to (9) inclusive 
of § 58-155.2, and in subdivision (2) of § 58-155.4. 

(2) That its property has been sequestrated in the state of its domicile or 
in any other jurisdiction. (1947, c. 923.) 


§ 58-155.8. Conservation of assets of alien insurer.—The Commis- 
sioner may apply for an order directing him to conserve the assets within this 
State of an alien insurer upon any one or more of the following grounds: 

(1) Upon any of the grounds specified in subdivisions (1) to (9) inclusive 
of § 58-155.2, and in subdivision (2) of § 58-155.4; or 

(2) That the insurer has failed to comply, within the time designated by 
the Commissioner, with an order of the Commissioner pursuant to 
law to make good an impairment of its trusteed funds; or 

(3) That the property of the insurer has been sequestrated in its domiciliary 
sovereignty or elsewhere. (1947, c. 923.) 


§ 58-155.9. Order of conservation or ancillary liquidation of for- 
eign or alien insurers.—(a) An order to conserve the assets of a foreign or 
alien insurer shall direct the Commissioner forthwith to take possession of the 
property of the insurer within this State and to conserve it, subject to the further 
direction of the court. 

(b) Whenever a domiciliary receiver is appointed for any such insurer in its 
domiciliary state which is also a reciprocal state, as defined in § 58-155.10, the 
court shall on application of the Commissioner appoint the Commissioner as the 
ancillary receiver in this State, subject to the provisions of the Uniform Insurers 
Liquidation Act. (1947, c. 923.) 


§ 58-155.10. Uniform Insurers Liquidation Act; definitions.—This 
section and §§ 58-155.11 to 58-155.17 inclusive, comprise and may be cited as the 
Uniform Insurers Liquidation Act. For the purposes of this Act: 

(1) “Ancillary state” means any state other than a domiciliary state. 

(2) “Delinquency proceeding” means any proceeding commenced against an 
insurer for the purpose of liquidating, rehabilitating, reorganizing or 
conserving such insurer. 

(3) “Domiciliary state’? means the state in which an insurer is incorporated 
or organized, or, in the case of an insurer incorporated or organized 
in a foreign country, the state in which such insurer, having become 
authorized to do business in such state, has, at the commencement of 
delinquency proceedings, the largest amount of its assets held in trust 
and assets held on deposit for the benefit of its policyholders, or 
policyholders and creditors in the United States; and any such in- 
surer is deemed to be domiciled in such state. 

(4) “Foreign country” means territory not in any state. 

(5) “General assets” means all property, real, personal, or otherwise, not 
specifically mortgaged, pledged, deposited, or otherwise encumbered 
for the security or benefit of specified persons or a limited class or 
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classes of persons, and as to such specifically encumbered property 
the term includes all such property or its proceeds in excess of the 
amount necessary to discharge the sum or sums _ secured thereby. 
Assets held in trust and assets held on deposit for the security or 
benefit of all policyholders, or all policyholders and creditors in the 
United States, shall be deemed general assets. 

(6) “Insurer” means any person, firm, corporation, association or agerega- 
tion of persons doing an insurance business and subject to the insur- 
ance supervisory authority of, or to liquidation, rehabilitation, reor- 
ganization, or conservation by, the Commissioner, or the equivalent 
insurance supervisory official of another state. 

(7) “Preferred claim” means any claim with respect to which the law of a 
state or of the United States accords priority of payment from the 
general assets of the insurer. 

(8) “Receiver” means receiver, liquidator, rehabilitator, or conservator as 
the context may require. 

(9) “Reciprocal state’ means any state other than this State in which in 
substance and effect the provisions of this Act are in force, including 
the provisions requiring that the Commissioner of Insurance or 
equivalent supervisory official be the receiver of a delinquent insurer. 

(10) “Secured claim” means any claim secured by mortgage, trust, deed, 
pledge, deposit as security, escrow, or otherwise, but not including 
special deposit claims or claims against general assets. ‘The term 
also includes claims which more than four months prior to the com- 
mencement of delinquency proceedings in the state of the insurer’s 
domicile have become liens upon specific assets by reason of judicial 
process. 

(11) “Special deposit claim” means any claim secured by a deposit made 
pursuant to statute for the security or benefit of a limited class or 
classes of persons, but not including any general assets. 

(12) “State”? means any state of the United States, and also the District of 
Columbia, Alaska, Hawaii and Puerto Rico. (19435 -e. 17031947, 
Cn 258) 


§ 58-155.11. Conduct of delinquency proceedings against insurers 
domiciled in this State.—(a) Whenever under the laws of this State a re- 
ceiver is to be appointed in delinquency proceedings for an insurer domiciled in 
this State, the court shall appoint the Commissioner as such receiver. ‘The court 
shall direct the Commissioner forthwith to take possession of the assets of the 
insurer and to administer the same under the orders of the court. 

(b) As domiciliary receiver the Commissioner shall be vested by operation of 
law with the title to all of the property, contracts, and rights of action, and all 
of the books and records of the insurer wherever located, as of the date of entry 
of the order directing him to rehabilitate or liquidate a domestic insurer, or to 
liquidate the United States branch of an alien insurer domiciled in this State, 
and he shall have the right to recover the same and reduce the same to possession; 
except that ancillary receivers in reciprocal states shall have, as to assets located 
in their respective states, the rights and powers which are hereinafter prescribed 
for ancillary receivers appointed in this State as to assets located in this State. 

(c) The recording of the order directing possession to be taken, or a certified 
copy thereof, in the record of lis pendens in the office of the clerk of the superior 
court of the county wherein the property is located shall impart the same notice 
as would be imparted by a deed, bill of sale, or other evidence of title duly filed 
or recorded. 

(d) The Commissioner as domiciliary receiver shall be responsible on his offi- 
cial bond for the proper administration of all assets coming into his possession 
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or control. The court may at any time require an additional bond from him or 
his deputies if deemed desirable for the protection of the assets. 

(e) Upon taking possession of the assets of an insurer the domiciliary receiver 
shall, subject to the direction of the court, immediately proceed to conduct the 
business of the insurer or to take such steps as are authorized by the laws of this 
State for the purpose of liquidating, rehabilitating, reorganizing or conserving the 
affairs of the insurer. 

(f) In connection with delinquency proceedings the Commissioner may appoint 
one or more special deputy commissioners to act for him, and may employ such 
counsel, clerks, and assistants as he deems necessary. ‘The compensation of the 
special deputies, counsel, clerks or assistants and all expenses of taking possession 
of the insurer and of conducting the proceedings shall be fixed by the receiver, 
subject to the approval of the court, and shall be paid out of the funds or assets 
of the insurer. Within the limits of the duties imposed upon them special depu- 
ties shall possess all the powers given to, and, in the exercise of those powers, 
shall be subject to all of the duties imposed upon the receiver with respect to such 
proceedings. (1947, c. 923.) 


§ 58-155.12. Conduct of delinquency proceedings against insurers 
not domiciled in this State.—(a) Whenever under the laws of this State an 
ancillary receiver is to be appointed in delinquency proceedings for an insurer 
not domiciled in this State, the court shall appoint the Commissioner as ancillary 
receiver. The Commissioner shall file a petition requesting the appointment 

(1) If he finds that there are sufficient assets of such insurer located in this 
State to justify the appointment of an ancillary receiver, or 

(2) If ten or more persons resident in this State having claims against such 
insurer file a petition with the Commissioner requesting the appoint- 
ment of such ancillary receiver. 

(b) The domiciliary receiver for the purpose of liquidating an insurer domi- 
ciled in a reciprocal state, shall be vested by operation of law with the title to all 
the property, contracts, and rights of action, and all of the books and records of 
the insurer located in this State, and he shall have the immediate right to recover 
balances due from local agents and to obtain possession of any books and rec- 
ords of the insurer found in this State. He shall also be entitled to recover the 
other assets of the insurer located in this State except that upon the appointment 
of an ancillary receiver in this State, the ancillary receiver shall during the ancil- 
lary receivership proceedings have the sole right to recover such other assets, 
The ancillary receiver shall, as soon as practicable, liquidate from their respective 
securities those special deposit claims and secured claims which are proved and 
allowed in the ancillary proceedings in this State, and shall pay the necessary ex- 
penses of the proceedings. All remaining assets he shall promptly transfer to 
the domiciliary receiver. Subject to the foregoing provisions the ancillary re- 
ceiver and his deputies shall have the same powers and be subject to the same 
duties with respect to the administration of such assets, as a receiver of an in- 
surer domiciled in this State. 

(c) The domiciliary receiver of an insurer domiciled in a reciprocal state may 
sue in this State to recover any assets of such insurer to which he may be en- 
titled under the laws of this State. (1947, c. 923.) 


§ 58-155.13. Claims of nonresidents against domestic insurers.— 
(a) In a delinquency proceeding begun in this State against an insurer domiciled 
in this State, claimants residing in reciprocal states may file claims either with 
the ancillary receivers, if any, in their respective states, or with the domiciliary re- 
ceiver. All such claims must be filed on or before the last date fixed for the fil- 
ing of claims in the domiciliary delinquency proceedings. 


(b) Converted claims belonging to claimants residing in reciprocal states may 
either 
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(1) Be proved in this State as provided by law, or 
(2) If ancillary proceedings have been commenced in such reciprocal states, 
may be proved in those proceedings. 
In the event a claimant elects to prove his claim in ancillary pro- 
ceedings, if notice of the claim and opportunity to appear and be heard 
is afforded the domiciliary receiver of this State as provided in § 58- 
155.14 with respect to ancillary proceedings in this State, the final 
allowance of such claim by the courts in the ancillary state shall be 
accepted in this State as conclusive as to its amount, and shall also 
be accepted as conclusive as to its priority, if any, against special de- 
posits or other security located within the ancillary state. (1947, c. 


923.) 


§ 58-155.14. Claims against foreign insurers.—(a) In a delinquency 
proceeding in a reciprocal state against an insurer domiciled in that state, claim- 
ants against such insurer, who reside within this State, may file claims either with 
the ancillary receiver, if any, appointed in this State, or with the domiciliary re- 
ceiver. All such claims must be filed on or before the last date fixed for the fil- 
ing of claims in the domiciliary delinquency proceedings. 

(b) Controverted claims belonging to claimants residing in this State may 
either 

(1) Be proved in the domiciliary state as provided by the law of that state, 
or 

(2) If ancillary proceedings have been commenced in this State, be proved 
in those proceedings. 

In the event that any such claimant elects to prove his claim in this 
State, he shall file his claim with the ancillary receiver in the manner 
provided by the law of this State for the proving of claims against in- 
surers domiciled in this State, and he shall give notice in writing to 
the receiver in the domiciliary state, either by registered mail or by 
personal service at least forty days prior to the date set for hearing. 
The notice shall contain a concise statement of the amount of the claim, 
the facts on which the claim is based, and the priorities asserted, if 
any. If the domiciliary receiver, within thirty days after the giving 
of such notice, shall give notice in writing to the ancillary receiver 
and to the claimant, either by registered mail or by personal service, 
of his intention to contest such claim, he shall be entitled to appear 
or to be represented in any proceeding in this State involving the ad- 
judication of the claim. The final allowance of the claim by the courts 
of this State shall be accepted as conclusive as to its amount, and 
shall also be accepted as conclusive as to its priority, if any, against 
special deposits or other security located within this State. (1947, c. 
O23) 


§ 58-155.15. Priority of certain claims.—(a) In a delinquency pro- 
ceeding against an insurer domiciled in this State, claims owing to residents of 
ancillary states shall be preferred claims if like claims are preferred under the 
laws of this State. All such claims whether owing to residents or nonresidents 
shall be given equal priority of payment from general assets regardless of where 
such assets are located. 

(b) In a delinquency proceeding against an insurer domiciled in a reciprocal 
state, claims owing to residents of this State shall be preferred if like claims are 
preferred by the laws of that state. 

(c) The owners of special deposit claims against an insurer for which a receiver 
is appointed in this or any other state shall be given priority against their several 
special deposits in accordance with the provisions of the statutes governing the 
creation and maintenance of such deposits. If there is a deficiency in any such 
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deposit so that the claims secured thereby are not fully discharged therefrom, the 
claimants may share in the general assets, but such sharing shall be deferred un- 
til general creditors, and also claimants against other special deposits who have 
received smaller percentages from their respective deposits, have been paid per- 
centages of their claims equal to the percentage paid from special deposit. 

(d) The owner of a secured claim against an insurer for which a receiver has 
been appointed in this or any other state may surrender his security and file his 
claim as a general creditor, or the claim may be discharged by resort to the se- 
curity, in which case the deficiency, if any, shall be treated as a claim against the 
general assets of the insurer on the same basis as claims of unsecured creditors. 
If the amount of the deficiency has been adjudicated in ancillary proceedings as 
provided in this Act, or if it has been adjudicated by a court of competent juris- 
diction in proceedings in which the domiciliary receiver has had notice and op- 
portunity to be heard, such amount shall be conclusive; otherwise the amount 
shall be determined in the delinquency proceeding in the domiciliary state. 


(1947, c. 923.) 


§ 58-155.16. Attachment and garnishment of assets.—During the 
pendency of delinquency proceedings in this or any reciprocal state no action or 
proceeding in the nature of an attachment, garnishment or execution shall be com- 
menced or maintained in the courts of this State against the delinquent insurer 
or its assets. Any lien obtained by such action or proceeding within four months 
prior to the commencement of any such delinquency proceeding or at any time 
thereafter shall be void as against any rights arising in such delinquency proceed- 


ing. (1947, c. 923.) 


§ 58-155.17. Uniformity of interpretation.—This Uniform Insurers 
Liquidation Act shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states that enact it. To the extent 
that its provisions, when applicable, conflict with other provisions of this article, 
the provisions of this Act shall control. (1947, c. 923.) 


§ 58-155.18. Commencement of proceedings.—(a) Proceedings under 
this article involving a domestic insurer shall be commenced in the superior court 
for the county in which is located the insurer’s home office. Proceedings under 
this article involving other insurers shall be commenced in the Superior Court of 
Wake County. 

(b) The Commissioner shall commence any such proceeding, the Attorney 
General representing him, by an application to the court or to any judge thereof, 
for an order directing the insurer to show cause why the Commissioner should 
not have the relief prayed for. On the return of such order to show cause, and 
after a full hearing, the court shall either deny the application or grant the appli- 
cation together with such other relief as the nature of the case and the interests of 
policyholders, creditors, stockholders, members, subscribers or the public may re- 


quire. (1947, c. 923.) 


§ 58-155.19. Injunctions.—(a) Upon application by the Commissioner 
for such an order to show cause or at any time thereafter, the court may without 
notice issue an injunction restraining the insurer, its officers, directors, stock- 
holders, members, subscribers, agents, employees and all other persons from the 
transaction of its business or the waste or disposition of its property until the 
further order of the court. 

(b) The court may at any time during a proceeding under this article issue such 
other injunctions or orders as may be deemed necessary to prevent interference 
with the Commissioner or the proceeding, or waste of the assets of the insurer, 
or the commencement or prosecution of any actions, or the obtaining of prefer- 
ences, judgments, attachments or other liens, or the making of any levy against 
the insurer or against its assets or any part thereof. (1947, c. 923.) 
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§ 58-155.20. Removal of proceedings.—At any time after the com- 
mencement of a proceeding under this article the Commissioner may apply ex 
parte to the court for an order changing the venue of, and removing the proceed- 
ing to Wake County, or, in the discretion of the Commissioner, to any other 
county of this State in which he deems that such proceeding may be most eco- 
nomically and efficiently conducted. 

Upon the filing of any such application for removal, the court shall direct the 
clerk of the court in which the proceeding is then pending to transmit all the 
papers filed therein with such clerk to the clerk of the court to which the pro- 
ceeding is removed, and the proceeding shall thereafter be conducted in such other 
court as though it had been commenced in such court. (1947, c. 923.) 


§ 58-155.21. Deposit of monies collected.—The monies collected by 
the Commissioner in a proceeding under this article, shall be, from time to time, 
deposited in one or more State or national banks, savings banks, or trust com- 
panies, and in the case of the insolvency or voluntary or involuntary liquidation 
of any such depositary which is an institution organized and supervised under 
the laws of this State, such deposits shall be entitled to priority of payment on 
an equality with any other priority given by the banking law of this State. ‘The 
Commissioner may in his discretion deposit such monies or any part thereof in a 
national bank or trust company as a trust fund. (1947, c. 923.) 


§ 58-155.22,. Exemption from filing fees.—The Commissioner shall not 
be required to pay any fee to any public officer in this State for filing, recording, 
issuing a transcript or certificate, or authenticating any paper or instrument per- 
taining to the exercise by the Commissioner of any of the powers or duties con- 
ferred upon him under this article, whether or not such paper or instrument be 
executed by the Commissioner or his deputies, employees or attorneys of record 
and whether or not it is connected with the commencement of an action or pro- 
ceeding by or against the Commissioner, or with the subsequent conduct of such 
action or proceeding. (1947, c. 923.) 


§ 58-155.23. Borrowing on pledge of assets.—For the purpose of 
facilitating the rehabilitation, liquidation, conservation or dissolution of an insurer 
pursuant to this article, the Commissioner may, subject to the approval of the 
court, borrow money and execute, acknowledge and deliver notes or other evi- 
dences of indebtedness therefor and secure the repayment of the same by the 
mortgage, pledge, assignment, transfer in trust or hypothecation of any or all of 
the property whether real, personal or mixed of such insurer, and the Commis- 
sioner, subject to the approval of the court, shall have power to take any and all 
other action necessary and proper to consummate any such loans and to provide 
for the repayment thereof. ‘The Commissioner shall be under no obligation per- 
sonally or in his official capacity as Commissioner to repay any loan made pur- 
suant to this section. (1947, c. 923.) 


§ 58-155.24. Report to the General Assembly. — The Commissioner 
shall transmit to the General Assembly in his biennial report, the names of all in- 
surers proceeded against under this article together with such facts as shall ac- 
quaint the policyholders, creditors, stockholders and the public with all proceed- 
ings. To that end the special deputy Commissioner in charge of any such insurer 
shall file annually with the Commissioner a report of the affairs of the insurer. 


(1947, c. 923.) 


§ 58-155.25. Date rights fixed on liquidation.—The rights and liabili- 
ties of the insurer and of its creditors, policyholders, stockholders, members, sub- 
scribers and all other persons interested in its estate shall, unless otherwise di- 
rected by the court, be fixed as of the date on which the order directing the 
liquidation of the insurer is filed in the office of the clerk of the court which made 
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the order, subject to the provisions of § 58-155.29 with respect to the rights of 
claimants holding contingent claims. (1947, c. 923.) 


§ 58-155.26. Voidable transfers or liens.—(a) Any transfer of, or lien 
upon, the property of an insurer which is made or created within four months 
prior to the granting of an order to show cause under this article with the intent 
of giving to any creditor or of enabling him to obtain a greater percentage of 
his debt than any other creditor of the same class and which is accepted by such 
creditor having reasonable cause to believe that such a preference will occur, shall 
be voidable. 

(b) Every director, officer, employee, stockholder, member, subscriber and any 
other person acting on behalf of such insurer who shall be concerned in any such 
prohibited act or deed and every person receiving thereby any property of such 
insurer or the benefit thereof shall be personally liable therefor and shall be bound 
to account to the Commissioner. 

(c) The Commissioner as liquidator, rehabilitator or conservator in any pro- 
ceeding under this article, may avoid any transfer of, or lien upon the property of 
an insurer which any creditor, stockholder, subscriber or member of such insurer 
might have avoided, and may recover the property so transferred or its value 
from the person to whom it was transferred unless he was a bona fide holder for 
value prior to the date of the granting of.an order to show cause under this ar- 
ticle. Such property or its value may be recovered from anyone who has re- 
ceived it except a bona fide holder for value as above specified. (1947, c. 923.) 


§ 58-155.27. Priority of claims for compensation.—(a) Compensa- 
tion actually owing to employees other than officers of an insurer, for services 
rendered within three months prior to the commencement of a proceeding against 
the insurer under this article, but not exceeding three hundred dollars for each 
such employee, shall be paid prior to the payment of every other debt or claim, and 
in the discretion of the Commissioner may be paid as soon as practicable after 
the proceeding has been commenced; except that at all times the Commissioner 
shall reserve such funds as will in his opinion be sufficient for the expenses of 
administration. 

(b) Such priority shall be in lieu of any other similar priority which may be 
authorized by law as to the wages or compensation of such employees. (1947, 
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§ 58-155.28. Offsets.—(a) In all cases of mutual debts or mutual credits 
between the insurer and another person in connection with any action or pro- 
ceeding under this article, such credits and debts shall be set off and the balance 
only shall be allowed or paid, except as provided in subsection (b) of this section. 

(b) No offset shall be allowed in favor of any such person where 

(1) The obligation of the insurer to such person would not at the date of the 
entry of any liquidation order, or otherwise, as provided in § 58- 
155.25, entitle him to share as a claimant in the assets of the insurer, 
or 

(2) The obligation of the insurer to such person was purchased by or trans- 
ferred to such person with a view of its being used as an offset, or 

(3) The obligation of such person is to pay an assessment levied against the 
members of a mutual insurer, or against the subscribers of a recipro- 
cal insurer, or is to pay a balance upon a subscription to the capital 
stock of a stock insurer. (1947, c. 923.) 


§ 58-155.29. Allowance of certain claims.—(a) No contingent claim 
shall share in a distribution of the assets of an insurer which has been adjudi- 
cated to be insolvent by an order made pursuant to § 58-155.30 except that such 
claims shall be considered, if properly presented, and may be allowed to share 
where: 
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(1) Such claim becomes absolute against the insurer on or before the last 
day fixed for filing of proofs of claim against the assets of such in- 
surer, or 

(2) There is a surplus and the liquidation is thereafter conducted upon the 
basis that such insurer is solvent. 

(b) Where an insurer has been so adjudicated to be insolvent any person who 
has a cause of action against an insured of such insurer under a liability insur- 
ance policy issued by such insurer, shall have the right to file a claim in the liqui- 
dation proceedings, regardless of the fact that such claim may be contingent, and 
such claim may be allowed: 

(1) If it may be reasonably inferred from the proof presented upon such 
claim that such person would be able to obtain a judgment upon such 
cause of action against such insured; and 

(2) If such person shall furnish suitable proof, unless the court for good 
cause shown shall otherwise direct, that no further valid claims against 
such insurer arising out of his cause of action other than those al- 
ready presented can be made; and 

(3) If the total liability of such insurer to all claimants arising out of the 
same act of its insured shall be no greater than its total liability would 
be were it not in liquidation. 

No judgment against such an insured taken after the date of the entry of the 
liquidation order shall be considered in the liquidation proceedings as evidence of 
liability, or of the amount of damages, and no judgment against an insured taken 
by default, inquest or by collusion prior to the entry of the liquidation order 
shall be considered as conclusive evidence in the liquidation proceeding either of 
the liability of such insured to such person upon such cause of action or of the 
amount of damages to which such person is therein entitled. 

(c) No claim of any secured claimant shall be allowed at a sum greater than the 
difference between the value of the claim without security and the value of the 
security itself as of the date of entry of the order of liquidation or such other 
date set by the court for fixation of rights and liabilities as provided in § 58- 
155.25 unless the claimant shall surrender his security to the Commissioner in 
which event the claim shall be allowed in the full amount for which it is valued. 


(1947, c. 923.) 


§ 58-155.30. Time to file claims.—(a) If upon the granting of an order 
of liquidation under this article or at any time thereafter during the liquidation 
proceeding the insurer shall not be clearly solvent, the court shall, after such no- 
tice and hearing as it deems proper, make an order declaring the insurer to be 
insolvent. Thereupon, regardless of any prior notice which may have been given 
to creditors, the Commissioner shall notify all persons who may have claims 
against such insurer and who have not filed proper proofs thereof, to present the 
same to him, at a place specified in such notice, within four months from the 
date of the entry of such order, or, if the Commissioner shall certify that it is 
necessary, within such longer time as the court shall prescribe. ‘The last day for 
the filing of proofs of claim shall be specified in the notice. Such notice shall 
be given in a manner determined by the court. 

(b) Proofs of claim may be filed subsequent to the date specified, but no such 
claim shall share in the distribution of the assets until all allowed claims, proofs 
of which have been filed before said date, have been paid in full with interest. 
(1947, c. 923.) 

§ 58-155.31. Report for assessment.—Within three years from the 
date an order of rehabilitation or liquidation of a domestic mutual insurer or a 
domestic reciprocal insurer was filed in the office of the clerk of the court by 
which such order was made, the Commissioner may make a report to the court 
setting forth: 
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(1) The reasonable value of the assets of the insurer ; 

(2) The insurer’s probable liabilities; and 

(3) The probable necessary assessment, if any, to pay all possible claims and 
expenses in full, including expenses of administration. (1947, c. 923.) 


§ 58-155.32. Levy of assessment.—(a) Upon the basis of the report 
provided for in § 58-155.31 including any amendment thereof, the court, ex parte, 
may levy one or more assessments against all members of such insurer who, as 
shown by the records of the insurer, were members of a mutual insurer or sub- 
scribers in a reciprocal insurer, at any time within one year prior to the date of 
issuance of the order to show cause under § 58-155.18. 

(b) Such assessment or assessments shall cover the excess of the probable lia- 
bilities over the reasonable value of the assets, together with the estimated cost 
of collection and percentage of uncollectibility thereof. The total of all assess- 
ments against any member or subscriber with respect to any policy, by whomso- 
ever levied or for whatsoever purposes levied, shall be for no greater amount 
than that specified in the policy or policies of the member or subscriber and as 
limited under this chapter; except that if the court finds that the policy was is- 
sued at a rate of premium below the minimum rate lawfully permitted for the 
risk insured, the court may determine the upper limit of such assessment upon 
the basis of an adequate rate for the insurance. 

(c) No assessment shall be levied agairist any member or subscriber with re- 
spect to any nonassessable policy issued in accordance with this chapter. (1947, 


c. 923.) 


§ 58-155.33. Order to pay assessment.—After levy of assessment as 
provided in § 58-155.32, upon the filing of a further detailed report by the Com- 
missioner, the court shall issue an order directing each member of a mutual in- 
surer or each subscriber in a reciprocal insurer, if he shall not pay the amount 
assessed against him to the Commissioner on or before a day to be specified in 
the order, to show cause why he should not be held liable to pay such assessment 
together with costs as set forth in § 58-155.35 and why the Commissioner should 
not have judgment therefor. (1947, c. 923.) 


§ 58-155.34. Publication and transmittal of assessment order. — 
The Commissioner shall cause a notice of such assessment order setting forth a 
brief summary of the contents of such order to be: 

(1) Published in such manner as shall be directed by the court; and 

(2) Enclosed in a sealed envelope, addressed and mailed postage prepaid to 
each member or subscriber liable thereunder at his last known ad- 
dress as it appears on the records of the insurer, at least twenty days 
before the return day of the order to show cause provided for in 
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§ 58-155.35. Judgment upon the assessment.—(a) On the return day 
of the order to show cause provided for in § 58-155.33 if the member or sub- 
scriber does not appear and serve verified objections upon the Commissioner, the 
court shall make an order adjudging that such member or subscriber is liable for 
the amount of the assessment against him together with ten dollars costs, and that 
the Commissioner may have judgment against the member or subscriber therefor. 

(b) If on such return day the member or subscriber shall appear and serve 
verified objections upon the Commissioner there shall be a full hearing before the 
court or a referee to hear and determine, who, after such hearing, shall make an 
order either negativing the liability of the member or subscriber to pay the as- 
sessment or affirming his liability to pay the whole or some part thereof together 
with twenty-five dollars costs and the necessary disbursements incurred at such 
hearing, and directing that the Commissioner in the latter case may have judg- 
ment therefor. 
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(c) A judgment upon any such order, whether granted by a court or by a ref- 
eree, shall have the same force and effect, and may be entered and docketed and 
may be appealed from as if it were a judgment in an original action brought in 
the court in which the proceeding is pending. (1947, c. O29.) 


§ 58-155.36. Special deputy commissioners, counsel, clerks and 
assistants; expenses of liquidation or rehabilitation.—The Commissioner 
shall have power to appoint, under his official seal, one or more special deputies, 
as his agent or agents, and to employ such counsel, clerks and assistants as may 
by him be deemed necessary, for the purpose of efficiently conducting such liqui- 
dation or rehabilitation and may delegate to each of them such of the powers 
vested in him as he may deem wise and prudent. ‘The compensation of such spe- 
cial deputy commissioners, counsel, clerks and assistants, and all expenses of tak- 
ing possession of and conducting the business of liquidating or rehabilitating any 
such corporation shall be fixed by the Commissioner, subject to the approval of 
the court, and shall, on certificate of the Commissioner, be paid out of the funds 
or assets of such corporation. (1951, c. 781, s. 4.) 

Editor’s Note.—For brief comment on 
this section, see 29 N. C. Law Rev. 398. 


SUBCHAPTER III. FIRE INSURANCE. 


ARTICE Helo: 
General Regulations of Business. 
§ 58-156: Repealed by Session Laws 1945, c. 378. 


§ 58-157. Performance of contracts as to devices not prohibited.— 
Nothing contained in this chapter shall be construed as prohibiting the perform- 
ance of any contract hereafter made for the introduction or installation of auto- 
matic sprinklers or other betterments or improvements for reducing the risk by 
fire or water on any property located in this State, and containing provisions for 
obtaining insurance against loss or damage by fire or water, for a specified time 
at a fixed rate; provided, every policy issued under such contract shall be as pro- 
vided by law. (1929, c. 145, s. 1.) 


§ 58-158. Limitation as to amount and term; indemnity contracts 
for difference in actual value and cost of replacement. — No insurance 
company or agent shall knowingly issue any fire insurance policy upon property 
within this State for an amount which, together with any existing insurance 
thereon, exceeds the fair value of the property, nor for a longer term than seven 
years: Provided, any fire insurance company authorized to transact business in 
this State may, by appropriate riders or endorsements or otherwise, provide in- 
surance indemnifying the insured for the difference between the actual value of 
the insured property at the time any loss or damage occurs, and the amount actu- 
ally expended to repair, rebuild or replace on the premises described in the pol- 
icy, or some other location within the State of North Carolina with new materials 
of like size, kind and quality, such property as has been damaged or destroyed 
by fire or other perils insured against. Policies issued in violation of this sec- 
tion are binding upon the company issuing them, but the company is liable for 
the forfeitures by law prescribed for such violation. (1899, c. 54, ss. 39, 99; 
#03 ,9c. 438, sv 10; Rev., $/'47555'CrS., s. 6418 51949, c..295,.si 1.) 


Cross Reference.—As to forfeiture pre- Determining Amount of Loss.—A state- 
scribed, see § 58-173. ment of an agent acting for his company 
Editor's Note—The 1949 amendment in writing fire insurance, made after an 
rewrote this section and inserted the pro- inspection of the property to be insured, 
viso. is competent upon the question of the 
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amount of the loss, in the action of the 
insured to recover upon the policy issued, 
especially as this section requires that the 
insurer should know the true value of the 
property, etc., to be insured before issuing 
the policy thereon. Queen v. Dixie Fire 
{nei Coy 77 N. C..34 97 co. FeAl 919). 

Construction of Policy.—Where plain- 
tiffs’ property consisted of one building 
containing three stores, and the insurer 
contended that the policy issued covered 
only one of the stores and not the entire 
building, it appearing that that amount of 
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the policy was greatly in excess of the 
value of the one store, but was about the 
value of the entire building, and that in- 
sured paid the premium based upon the 
amount for which the policy was issued, 
it was held that in construing the policy it 
would not be presumed that insurer 
charged a premium based upon a valuation 
greatly in excess of the value of the prop- 
erty insured in violation of this and § 58- 
175, but that the policy covered the entire 
building. Williams v. Greensboro Fire 
Ins. Co., 209 N. C. 765, 185 S. E. 21 (1936). 


58-159. Limit of liability on total loss.—Subject to the provisions of 
G. S. 58-158, when buildings insured against loss by fire and situated within the 
State are totally destroyed by fire, the company is not liable beyond the actual 
cash value of the insured property at the time of the loss or damage; and if it 
appears that the insured has paid a premium on a sum in excess of the actual 
value, he shall be reimbursed the proportionate excess of premium paid on the 
difference between the amount named in the policy and the ascertained values, 
with interest at six per centum (6%) per.annum from the date of issue. (1899, 
c, 54) 5.40: Rev, 1s,47560. C.S., 6.6419 7 1949 295 SZ.) 


Editor’s Note. — The 1949 amendment 
rewrote this section and added the ref- 
erence to § 58-158. 


§ 58-160. Policies for the benefit of mortgagees. — Where by an 
agreement with the insured, or by the terms of a fire insurance policy taken out 
by a mortgagor, the whole or any part of the loss thereon is payable to a mort- 
gagee of the property for his benefit, the company shall, upon satisfactory proof 
of the rights and title of the parties, in accordance with such terms or agree- 
ment, pay all mortgagees protected by such policy in the order of their priority 
of claim, as their claims appear, not beyond the amount for which the company 
is liable, and such payments are, to the extent thereof, payment and satisfaction 


of the liabilities of the company under the policy. 


4757: C. S., s. 6420.) 


Editor’s Note.—See 13 N. C. Law Rev. 
98. 

Priority between Mortgagees. — Where 
the owner of lands borrows money there- 
on under two separate mortgages from 
different persons, one registered prior to 
the other, and the mortgagor contracts 
with each to take out certain policies of 
fire insurance for their benefit, the rights of 
the mortgagees to the proceeds under the 
policies will be determined by the con- 
tracts as executed in the loss payable 
clauses in the policies, and where they are 
of the New York standard form, and 
made payable to the mortgagees “as 
interest may appear,’ the mortgagee 
under the prior registered mortgage has 
superior lien on the proceeds to the one 
having the later registered security. 
Wayne Nat. Bank v. National Bank, 197 
N. C. 68, 147 S. E. 691 (1929). 


Where mortgagor procured insurance 
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(1899, 054, so 4a mReyviges: 


for benefit of mortgagee, whose mortgage 
was registered December 14, 1920, and for 
the benefit of subsequent mortgagee 
whose mortgage was not executed until 
May 11, 1925, claim of first mortgagee 
should first be paid out of funds derived 
from policy under this section, providing 
that where, by terms of fire policy taken 
out by mortgagor, loss is payable to mort- 
gagee for his benefit, company shall pay 
all mortgages in order of their priority of 
claim, and in view of § 47-20, by which 
priority is given to mortgage which was 
first recorded. Wayne Nat. Bank v. 
National Bank, 197 N. C. 68, 147 S. E. 691 
(1929). 

Where Neither Mortgagee Has Claim to 
Priority. — If neither of two mortgagees, 
for whom insurance has been procured, 
has any priority of claim or of liens, the 
proceeds of the policies will ordinarily be 
divided between them in proportion to 
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their respective claims. Wayne Nat. Bank Cited in Peeler v. United States Cas- 
v. National Bank, 197 N. C. 68, 147 S. E. ualty Co., 197 N. C. 286 148 S. E. 261 
691 (1929). (1929). 


§ 58-161: Repealed by Session Laws 1945, c. 378. 


§ 58-162. Reinsurance assumed from unlicensed companies pro- 
hibited.—No fire, marine, or fire and marine insurance company licensed to do 
business in North Carolina shall assume reinsurance on property located in the 
State of North Carolina from a company which is not licensed to do business in 
North Carolina. A company violating the provisions of this section shall be sub- 
ject to cancellation of its license to do business in this State and upon convic- 
tion thereof shall be punished by a fine of five hundred dollars ($500.00) for 
each olfense, ')(1899,'c. 54, s) 63; 1901) c..391, s. 55 Rev., 3; 4770;'C. S.; s.°6422; 


1945, c. 378.) 
Editor’s Note.— The 1945 amendment ally, and inserted in lieu thereof the pres- 
repealed the former section, which re- ent section. 


stricted and regulated reinsurance gener- 


§ 58-162.1. Limitation of fire insurance risks.—No insurer author- 
ized to do in this State the business of fire insurance shall expose itself to any 
loss on any one fire risk, whether located in this State or elsewhere, in an amount 
exceeding ten per cent of its surplus to policyholders, except that in the case of 
risks adequately protected by automatic sprinklers or risks principally of non- 
combustible construction and occupancy such insurer may expose itself to any 
loss on any one risk in an amount not exceeding twenty-five per cent of the sum 
of (i) its unearned premium reserve and (ii) its surplus to policyholders. Any 
tisk or portion of any risk which shall have been reinsured shall be deducted 
in determining the limitation of risk prescribed in this section. (1945, c. 378.) 


§ 58-163: Repealed by Session Laws 1945, c. 378. 


§ 58-164. Uniform Unauthorized Insurers Act.—(a) No person, cor- 
poration, association or partnership shall in this State act as agent for any in- 
surer not authorized to transact business in this State, or negotiate for or place 
or aid in placing insurance coverage in this State for another with any such in- 
surer, 

(b) No person, corporation, association or partnership shall in this State aid 
any unauthorized insurer in effecting insurance or in transacting insurance busi- 
ness in this State, either by fixing rates, by adjusting or investigating losses, by 
inspecting or examining risks, by acting as attorney-in-fact or as attorney for 
service for process, or otherwise, except as provided in subsection (e) hereof. 

(c) No person, corporation, association or partnership shall make, negotiate 
for or place, or aid in negotiating or placing any insurance contract in this State 
for another who is an applicant for insurance covering any property or risk in 
another state, territory or district of the United States with any insurer not au- 
thorized to transact insurance business in the state, territory or district wherein 
such property or risk or any part thereof is located. 

(d) The provisions of the three foregoing subsections do not apply to con- 
tracts of reinsurance, or to contracts of insurance made through authorized sur- 
plus line agents or authorized surplus line brokers as provided in §§ 58-53.1, 
98-53.2 and 58-53.3, nor do they apply to any insurer not authorized in this 
State, or its representatives, in investigating, adjusting losses or otherwise com- 
plying in this State with the terms of its insurance contracts made in a state 
wherein the insurer was authorized; provided, the property or risk insured un- 
der such contracts at the time such contract was issued was located in such other 
state. A motor vehicle used and kept garaged principally in another state shall 
be deemed to be located in such state. 
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(e) (1) The transacting of business in this State by a foreign or alien insurer 
without a license and the issuance or delivery by such foreign or 
alien insurer of a policy or contract of insurance to a citizen of this 
State or to a resident thereof, or to a corporation authorized to do 
business therein, is equivalent to an appointment by such insurer of 
the Commissioner and his successor or successors in office, to be its 
true and lawful attorney, upon whom may be served all lawful proc- 
ess in any action, suit or proceeding arising out of such policy or 
contract of insurance, and the said issuance or delivery is a significa- 
tion of its agreement that any such service of process is of the same 
legal force and validity as personal service of process in this State up- 
on It. 

(2) Such service of process shall be made by delivering and leaving with 
the Commissioner or to some person in apparent charge of his office 
two copies thereof and the payment to him of such fees as may be 
prescribed by law. ‘The Commissioner shall forthwith mail by regis- 
tered mail one of the copies of such process to the defendant at its 
last known principal place of business, and shall keep a record of all 
such process so served upon him. Such service of process is sufficient 
provided notice of such service and a copy of the process are sent 
within ten days thereafter by registered mail by plaintiff's attorney to 
the defendant at its last known principal place of business, and the 
defendant’s receipt, or receipt issued by the post office with which 
the letter is registered, showing the name of the sender of the letter 
and the name and address of the person to whom the letter is ad- 
dressed, and the affidavit of plaintiff’s attorney showing a compliance 
herewith are filed with the clerk of the court in which such action is 
pending on or before the date the defendant is required to appear, or 
within such further time as the court may allow. However, no plain- 
tiff or complainant shall be entitled to a judgment by default under 
this subdivision (2) until the expiration of thirty days from the date 
of the filing of the affidavit of compliance. 


(3) Service of process in any such action, suit or proceeding shall be 
in addition to the manner provided in the preceding subdivision (2) 
be valid if served upon any person within this State who, in this 
State on behalf of such insurer, is 

a. Soliciting insurance, or 

b. Making any contract of insurance or issuing or delivering any 
policies or written contracts of insurance, or 

c. Collecting or receiving any premium for insurance; and a copy 
of such process is sent within ten days thereafter by registered 
mail by plaintiff’s attorney to the defendant at the last known 
principal place of business of the defendant, and the defend- 
ant’s receipt, or the receipt issued by the post office with 
which the letter is registered, showing the name of the sender 
of the letter and the name and address of the person to whom 
the letter is addressed, and the affidavit of plaintiff's attorney 
showing a compliance herewith are filed with the clerk of the 
court in which such action is pending on or before the date the 
defendant is required to appear, or within such further time 
as the court may allow. 

d. Nothing in this subsection (e) shall limit or abridge the right 
to serve process, notice or demand upon any insurer in any 
other manner now or hereafter permitted by law. 

(f£) No unauthorized insurer shall institute or file, or cause to be instituted or 
filed, any suit, action or proceeding in this State to enforce any right, claim or 
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demand arising out of the transaction of business in this State until such insurer 
shall have obtained a license to transact insurance business in this State. Noth- 
ing in this subsection shall be construed to require an unauthorized insurance com- 
pany to obtain a certificate of authority before instituting or filing, or causing to 
be instituted or filed, any suit, action or proceeding either in connection with any 
of its investments in this State or in connection with any contract issued by it 
at a time when it was authorized to do business in the state where such contract 
was issued. 

(g) (1) Before any unauthorized insurer shall file or cause to be filed any 
pleading in any action, suit or proceeding instituted against it, such 
unauthorized insurer shall either 

a. File with the clerk of the court in which such action, suit or 
proceeding is pending a bond with good and sufficient sureties, 
to be approved by the court, in an amount to be fixed by the 
court sufficient to secure the payment of any final judgment 
which may be rendered in such action or 

b. Procure a license to transact the business of insurance in this 
State. 

(2) The court in any action, suit or proceeding in which service is made in 
the manner prescribed in subdivisions (2) and (3) of subsection (e) 
may order such postponement as may be necessary to afford the de- 
fendant reasonable opportunity to comply with the provisions of 
subdivision (1) of this subsection (g) and to defend such action. 

(3) Nothing in subdivision (1) of this subsection (g) shall be construed to 
prevent an unauthorized insurer from filing a motion to quash a writ 
or to set aside service thereof made in the manner provided in sub- 
divisions (2) and (3) of subsection (e) on the ground either 

a. That no policy or contract of insurance has been issued or de- 
livered to a citizen or resident of this State or to a corporation 
authorized to do business therein, or 

b. That such insurer has not been transacting business in this State, 
or 

c. That the person on whom service was made pursuant to 
subdivision (3) of subsection (e) was not doing any of the 
acts enumerated therein. 

(h) Any person, corporation, association or partnership violating any of the 
provisions of this section shall be guilty of a misdemeanor and shall be fined not 
less than one hundred dollars nor more than five hundred dollars. 

(i) This section shall be so interpreted and construed as to effectuate its gen- 
eral purpose to make uniform the law of those states which enact it. 

(j) This section may be cited as the Uniform Unauthorized Insurers Act. 
(1899, c. 54, s. 105; Rev., s. 4763; C. S., s. 6424; 1945, c. 386.) 


Editor’s Note. — The 1945 amendment 
rewrote and added extensively to the 
former section which merely provided that 
no action would lie on the policy of an un- 
licensed company. The amendatory act, 
which amended, inserted or repealed a 
large number of sections in this chapter, 
provides: “This act shall not apply to com- 
mon carriers having relief departments, 
pension or annuity plans, or other organi- 
zations or associations for the benefit of 
their employees or former employees; or 
to associations of such common carriers 
administering such departments, plans or 
organizations.” 

Transacting Business in State. — Find- 
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ings to the effect that defendant insurance 
company and its predecessor solicited ap- 
plications for insurance, delivered policies 
and collected premiums in this State 
through the United States mail is sufficient 
to show that defendant was transacting 
business in this State within the meaning 
of subsection (e) of this section, and that 
process served on the Commissioner of In- 
surance in compliance with this statute 
renders defendant amenable to the jurisdic- 
tion of our courts, and meets the require- 
ments of due process. Suits v. Old Equity 
Lite Ins’ Co.,.241 N.C, 483, 85 S. EB. (2d) 
602 (1955). 

The statute does not make the policy 


§ 58-165 


void in the hands of the assured. The com- 
pany issuing a policy in violation of this 
section may not receive the premiums and 
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policy, for this would permit it to take 
advantage of its own wrong. Hay & Bro. 
v. Union Fire Ins. Co., 167 N. C. 82, 83 S. 
EB. 241 (1914). 


rely upon the statute to invalidate the 


§ 58-165: Repealed by Session Laws 1945, c. 378. 


Editor’s Note. — The repealed section 
was rewritten as § 58-53.1. 


§ 58-166: Transferred to § 58-53.2 by Session Laws 1945, c. 378. 
§ 58-167: Transferred to § 58-53.3 by Session Laws 1945, c. 378. 


§ 58-168. Resident agents required.—Foreign fire insurance companies 
legally authorized to do business in this State through regularly commissioned 
and licensed agents located in the State shall not make contracts of fire insurance 
on property herein, except through such resident agents as are regularly com- 
missioned by them and licensed to write policies of fire insurance in this State. 
This section does not apply to direct insurance covering the rolling stock of rail- 
road corporations or property in transit while in the possession and custody of 
railroad corporations or other common carriers. (1899, c. 54, s. 107; 1901, c. 
391, s. 8; Rev., s. 4764; C. S., s. 6428.) 


§ 58-169. Policies through nonresident agent prohibited.—Every 
fire insurance company authorized to do business in the State is prohibited from 
authorizing or allowing any person, agent, firm, or corporation who is a nonresi- 
dent of this State, to issue or cause to be issued, except through a licensed agent, 
any policy of insurance on property located in the State. (1903, c. 488, s. 1; 
1905, c. 170; Rev., s. 4765; C. S., s. 6429.) 


Validity as to Insured.—Where a foreign 
insurance company, authorized to do busi- 
ness here under our laws, issues its policy 
on property situated within the State, but 
through an agency in another state which 


is unauthorized to write it here, because of 
this section, the policy is valid as to the 
right of action of the insured thereon. Hay 
& Bro. v. Union Fire Ins. Co., 167 N. C. 
82, 83 S. E. 241 (1914). 


S§ 58-170, 58-171: Repealed by Session Laws 1945, c. 458. 


Editor’s Note.—Repealed § 58-170 was 
rewritten as §§ 58-44.1, 58-44.2 and 58-44.3. 


Repealed § 58-171 was rewritten as § 58- 
44.4, 


§ 58-172. Agreements restricting agent’s commission; penalty. — 
It is unlawful for any insurance company doing the business of insurance as de- 
fined in subdivisions (3) to (22), inclusive, of § 58-72 and employing an agent 
representing another such company, either directly or through any organization 
or association, to enter into, make or maintain any stipulation or agreement in 
anywise limiting the compensation such agent may receive from any such other 
company or forbidding or prohibiting reinsurance of the risks of any such do- 
mestic company in whole or in part by any other company holding membership in 
or co-operating with such organization or association. The penalty for any viola- 
tion of this section shall be a fine of not less than two hundred and fifty ($250.00) 
dollars nor more than five hundred ($500.00) dollars, and the forfeiture of li- 
cense to do business in this State for a period of twelve months following con- 
viction. (1905, c. 424; Rev., ss. 3491, 4768; 1915, c. 166, ss. 2, 3; C. S., s. 6432; 
1945, c. 458.) 


Editor’s Note—Prior to the 1945 words “following conviction” for the word 
amendment this section was restricted to “thereafter” at the end of the second sen- 
fire insurance. [he amendment rewrote tence. 
the first sentence and _ substituted the 


§ 58-173. Punishment for issuing fire policies contrary to law.—Any 
insurance company or agent who makes, issues, or delivers a policy of fire in- 
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surance in willful violation of the provisions of this chapter which prohibit a do- 
mestic insurance company from issuing policies before obtaining certificate and 
authority from the Commissioner of Insurance; or which prohibit the issuing of 
a fire insurance policy for more than the fair value of the property or for a 
longer term than seven years; or which prohibit stipulations in insurance con- 
tracts restricting the jurisdiction of courts, or limiting the time within which an 
action may be brought to less than one year after the cause of action accrues or 
to less than six months after a nonsuit by the plaintiff, shall forfeit for each of- 
fense not less than fifty nor more than two hundred dollars; but the policy shall 
be binding upon the company issuing it. (1899, c. 54, s. 99; 1903, c. 438, s. LU 
GN ey toe C.0), S., 0433.) 


ARTICLE 19, 
Fire Insurance Policies. 


§ 58-174. Terms and conditions must be set out in policy.—In all in- 
surance against loss by fire the conditions of insurance must be stated in full, and 
the rules and bylaws of the company are not a warranty or a part of the con- 
tract, except as incorporated in full into the policy. (1899, c. 54, s. 42; Rev., s. 
4758; C. S., s. 6434.) 


§ 58-175. Items to be expressed in policies.—Upon request there shall 
be printed, stamped, or written on each fire policy issued in this State the basis 
rate, deficiency charge, the credit for improvements, and the rate at which writ- 
ten, and whenever a rate is made or changed on any property situated in this 
State upon request a full statement thereof showing in detail the basis rate, de- 
ficiency charges and credits, as well as rate proposed to be made, shall be de- 
livered to the owner or his representative having the insurance on the property 
in charge, by the company, association, their agent or representative. (1915, c. 
HOD ot Og 5-10450 501925, C. 70;°s, 351945 6.03781) 

Editor’s Note.—The 1945 amendment surance. It also omitted a provision re- 
‘omitted a former provision as to notice of quiring agent to inspect risks and inserted 
filing of rates with the Department of In- such provisions as § 58-175.1. 


§ 58-175.1. Agent to inspect risks. — Every agent of a fire insurance 
company shall, before issuing a policy of insurance on property situated in a city 
or town, inspect the same, informing himself as to its value and insurable con- 
sitions (1915 /ic.)109,'s.73%)C. S., 926435; 1925,%c:'70, s. 3; 1945 c, 378.) 

Editor’s Note.—This section was form- Cited in State v. Fraylon, 240 N. C. 365, 
erly a party of § 58-175. 82 S. E. (2d) 400 (1954). 


§ 58-176. Fire insurance contract; standard policy provisions.— 
(a) The printed form of a policy on fire insurance, as set forth in subsection (c) 
shall be known and designated as the “Standard Fire Insurance Policy for North 
Carolina.” 

(b) No policy or contract of fire insurance except contracts of automobile fire, 
theft, comprehensive and collision, marine and inland marine insurance shall be 
made, issued or delivered by any insurer or by any agent or representative there- 
of, on any property in this State, unless it shall conform as to all provisions, 
stipulations, agreements and conditions, with such form of policy, except as pro- 
vided in G. S. 58-126.1. 

There shall be printed at the head of said policy the name of the insurer or 
insurers issuing the policy; the location of the home office thereof; a statement 
whether said insurer or insurers are stock or mutual corporations or are recipro- 
cal insurers. No provisions of this section limit a company to the use of any 
particular size or manner of folding the paper upon which the policy is printed ; 
provided, however, that any company organized under special charter provisions 
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may so indicate upon its policy, and may add a statement of the plan under which 
it operates in this State. 


The standard fire insurance policy provided for herein need not be used for 
effecting reinsurance between insurers. 


No provision in any fire insurance policy or in any extended coverage en- 
dorsement or other endorsement or rider, providing for an exclusion from the 
perils covered by the policy, endorsement or rider, issued on or after July 1, 
1955, shall be valid unless such provision is printed in type which shall not be 
smaller than eight point type and in such other form and arrangement as shall 
be approved by the Commissioner of Insurance; provided, that the issuance of 
a renewal certificate of an annual renewal policy shall not be considered the is- 
suance of a policy, endorsement or rider within the meaning of this section. 

(c) The form of the standard fire insurance policy for North Carolina (with 
permission to substitute for the word “company” a more accurate descriptive 
term for the type of insurer and with permission for the North Carolina Fire In- 
surance Rating Bureau to change the manner of folding the policy and arrange- 
ment of the pages and the arrangement of the wording of page 1, page 3, and the 
back of the policy and relocation of the signatures, and any other relocations or 
rearrangement of the contents of the policy, with the approval of the Commis- 


sioner) shall be as follows: 


(See the four following pages for this form photo- 


graphically reproduced from the original legal size pages. 
(1899, c. 54, s: 43; 1901, c, 391, s. 4; Rev., s. 4760, 1915)cn 1095 Seo seme 
5.04373 19455 Ges Ssl951e Cl 6/0 bb ca 22 6 CCU sean) 


I. General Consideration. 
II. Title or Interest of Insured. 
III. Certain Other Conditions. 
IV. Liability of Insurer in Case of Loss; 
Subrogation. 
V. Liability of Agent. 
Cross References.—See § 58-177. As to 
limitation of actions, see § 58-31 and note. 


I. GENERAL CONSIDERATION. 

Editor’s Note-——See 13 N. C. Law Rev. 
98. 

The 1945 amendment rewrote this sec- 
tion. Prior to the amendment, the form of 
the standard policy was set out in § 58-177, 
while the subject of permissible variations 
in the policy, now largely governed by § 
58-177, was covered by this section. The 
following note contains cases construing 
both sections, most of the cases being 
decided before the 1945 amendment be- 
came effective. 


The 1951 amendment substituted “for” 
for “of the State of” in the designation 
of the policy in subsections (a) and (c) 
inserted the exception clause in the first 
paragraph of subsection (b), inserted in 
subsection (c) the provisions as to changes 
in the manner of folding and the arrange- 
ment of the policy, and revised the form 
of the standard policy to appear as repro- 
duced herein. 

The first 1955 amendment added to sub- 
section (b) the fourth paragraph requiring 
restrictive clauses to be printed in large 
type. The second 1955 amendment added 


the exception clause to the first paragraph 
of subsection (b). 

History of Legislation in Respect to 
“Standard Fire Insurance Policy.” — See 
Boyd v. Bankers & Shippers Ins. Co., 245 
N. C. 503, 96 S. E. (2d) 703 (1957). 

Provisions of Standard Form Are Those 
of the Law.—The material provisions of 
the standard form of a fire insurance policy 
written in accordance with this section 
are those of the law. Greene vy. Insurance 
Co., 196 N: C. 335, 145 S. Eo 6167) (192s8)8 

And Policy Must Comply with Statute. 
—The Commissioner of Insurance has no 
power to authorize or acquiesce in the is- 
suance of policies unauthorized or forbid- 
den by statute. Glover v. Rowan Mut. Fire 
Ins. Co., 228 N. C.195, 45 SisBigtedyaee 
(1947). 

Agreements in the policy contrary to 
statutory provisions are void. Buckner vy. 
United States Fire Ins. Co., 209 N. C. 640, 
184 S. E. 520 (1936). 

Validity and Binding Effect.—The pro- 
visions of the standard form of fire in- 
surance policy are valid. Zibelin v. Paw- 
tucket Mut. Fire Ins. Co., 229 N. C. 567, 
50 S. E. (2d) 290 (1948); Boyd v. Bankers 
& Shippers Ins. Co., 245 N. C. 503, 96 S. 
E. (2d) 703 (1957). 

The terms and conditions of the standard 
form of a fire insurance policy, and the 
stipulations as to a valid waiver thereof, 
are valid and binding on the parties. Mid- 
kiff v. North Carolina Home Ins. Co., 197 
N. C. 139, 147 S. E. 812 (1929). 
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FIRST PAGE OF STANDARD FIRE POLICY 


No. Standard Fire Insurance Policy for North Carolina 


pe aha of name of company or companies issuing the policy and other matter permitted to be stated at the head 
of the policy. 


INSURANCE IS PROVIDED AGAINST ONLY THOSE PERILS AND FOR ONLY THOSE COVERAGES INDICATED BELOW BY A PREMIUM CHARGE AND AGAINST 
OTHER PERILS AND FOR OTHER COVERAGES ONLY WHEN ENDORSED HEREON OR ADDED HERETO 


PERIL(S) INSURED AGAINST AND : 
COVERAGES) PROVIDED AMOUNT RATE PREMIUM 
(Insert Name of Each) 
FIRE AND LIGHTNING & 8 s 
EXTENDED COVERAGE 8 $ 
8 $ 
s $ 
3 $ 


TOTAL PREMIUM $ 
In Consideration of the Provisions and Stipulations Herein or Added Hereto AND OF the premium above specified 
this Company, for the term of from 
(At Noon Standard Time) to (At Noon Standard Time) 
at location of property involved, to an amount not exceeding the amount(s) above specified, does insure 


and legal representatives, to the extent of the actual cash value of the property at the time of loss, but not exceeding the amount which 
it would cost to repair or replace the property with material of like kind and quality within a reasonable time after such loss, without 
allowance for any increased cost of repair or reconstruction by reason of any ordinance or law regulating construction or repair, and without 
compensation for loss resulting from interruption of business or manufacture, nor in any event for more than the interest of the insured 
against all DIRECT LOSS BY FIRE, LIGHTNING AND BY REMOVAL FROM PREM!ISES ENDANGERED BY THE PERILS INSURED AGAINST 
IN THIS POLICY, EXCEFT AS HEREINAFTER PROVIDED, to the property described hereinalter while located or contained as described in 
this policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for preservation from the 
perils insured against in this policy, but not elsewhere 


Assignment of this policy shall not be valid except with the written consent of this Company. ’ 
This policy is made and accepted subject to the foregoing provisions and stipulations and those hereinafter stated, which are hereby made 
a part of this policy, together with such other provisions, stipulations and agreements as may be added hereto, as provided in this policy 


Agency at 


Countersignature Date 
ee ON 


Re 
CVUDNANMNFWHK-OCOKWODONHMHLWH— 


NNN 
ON — 


NNNNY 
ODIMAYH 


WH W 
NbBWO-O 
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SECOND PAGE OF STANDARD FIRE POLICY 


Concealment, This entire policy shall be void if, whether 
fraud. before or after 4 loss, the insured has wil- 
fully concealed or misrepresented any ma- 
terial fact or circumstance concerning this insurance or the 
subject thereof, or the interest of the insured therein, or in case 
of any fraud or false swearing by the insured relating thereto. 
Uninsurable This policy shall not cover accounts, bills, 
and currency, deeds, evidences of debt, money or 
excepted property. securities, nor, unless specifically named 
hereon in writing, bullion or manuscripts 
Perils not This Company shall not be lable for loss by 
included. fire or other perils insured against in this 
policy caused, directly or indirectly, by (a) 
enemy attack by armed forces. including action taken by mili- 
tary, naval or air forces in resisting an actual or an immediately 
impending enemy attack, (b) invasion, (c) insurrection, (d) 
rebellion, (e) revolution, (f) civil war, (g) usurped power, (h) 
order of any civil authority except acts of destruction at the time 
cl and tor the purpose of preventing the spread of fire, provided 
that such fire did not originate from any of the perils excluded 


by this policy; (1) neglect of the insured to use all reasonable 

means to save and preserve the property at and after a4 loss, or 

when the property is endangered by fire in neighboring prem 

ises, ()) nor shall this Company be lable for loss by theft. 

Other Insurance. Other insurance may be prohibited or the 
amount of insurance may be limited by en- 

dorsement attached hereto. 

Conditions suspending or restricting insurance. Unless other- 

wite provided in writing added hereto this Company shall not 

be liable for loss occurring 

(a) while the hazard is increased by any means within the con 

trol or knowledge of the insured, or 

(b) while a described building, whether intended for occupancy 

by owner or tenant, 1s vacant or unoccupied beyond a period of 

sixty consecutive days, or 

(c) as a result of explosion or not, unless fire ensue, and in 

that event for loss by fire only 

Other perils Any other perl to be insured against or sub- 

or subjects. ject of insurance to be covered in this policy 
shall be by endorsement in writing hereon or 

added hereto. 


Added provisions. The extent of the application of insurance 

under this policy and of the contribution to 
be made by this Company in case of loss, and any other pro- 
vision or agreement not inconsistent with the provisions of this 
policy, may be provided for in writing added hereto, but no pro- 
vision may be waived except such as by the terms of this policy 


is subject to change 

Weiver No permission affecting this insurance shall 

provisions. exist, or waiver of any provision be valid, 
unless granted herein or expressed in writing 

added hereto No provision, stipulation or forfeiture shall be 


held to be waived by any requirement or proceeding on the part 
of this Company relating to appraisal or to any examination 
provided for herein. 
Cancellation This policy shall be cancelled at any time 
of policy. at the request of the insured, in which case 
this Company shall, upon demand and sur- 
render of this policy, refund the excess of paid premium above 
the customary short rates for the expired time. This pol- 
icy may be cancelled at any time by this Company by giving 
to the insured a five days’ written notice of cancellation with 
or without tender of the excess of paid premium above the pro 
rala premium for the expired time, which excess, if not ten- 
dered, shall be retunded on demand. Notice of cancellation shall 
state that said excess premium (if not tendered) will be re- 
funded on demand. 


Mortgagee If loss hereunder is made payable, in whole 

interests and or in part, to a designated mortgagee not 

obligations. named herein as the insured, such interest in 
this policy may be cancelled by giving to such 
mortgagee a ten days’ written notice of can- 

cellation. 

If the insured fails to render proof of loss such mortgagee, upon 

notice, shall render proof of loss in the form herein specifi 


within sixty (60) days thereafter and shall be subject to the pro- 
visions hereof relating to appraisal and time of payment and of 
bringing suit If this Company shall claim that no habihty ex- 
isted as to the mortgagor or owner, it shall, to the extent of pay- 
ment of loss to the mortgagee, be subrogated to all the mort: 
gagee’s rights of recovery, but without impairing mortgagee’s 
right to sue; or it may pay off the mortgage debt and require 
en assignment thereof and of the mortgage. Other provisions 


relating to the interests and obligations of such mortgagee may 
be added hereto by agreement im writing. 
Pro rate llebility. This Company sHall not be liable for 4 greater 
proportion of any loss than the amount 
hereby insured shall bear to the whole insurance covering the 
sara against the peril involved, whether collectible or not 
equirements in The insuged shall give immediate written 
case loss occurs. notice to this Company of any loss, protect 
the property from further damage, forthwith 
separate the damaged and undamaged personal property, put 
it in the best possible order, furnish a complete inventory of 
the destroyed, damaged and undamaged property, showing in 
detail quantities, costs, actual cash value and ai.jount of loss 
Claimed, and within sixty deys efter the loss, unless such time 
is extended in writing by this Company, the insured shall render 
to this Company « proof of loss, signed and sworn to by the 
100 insured, stating the knowledge and belief of the insured as to 
10] the following the time and origin of the loss, the interest of the 
102 insured and of all others in the property, the actual cash value of 
103 each item thereof and the amount of loss thereto, all encum 
104 brances thereon, all other contracts of insurance, whether valid 
105 or not, covering any of said property, any changes in the ttle, 
106 use, occupation, location, possession or exposures of said prop- 
107 erty since the issuing of this policy, by whom and for what 
108 purpose any building herein descr and the several parts 
109 thereof were occupied at the time of loss and whether or not ii 
110 then stood on leased ground, and shall furnish a copy of all the 
111 descriptions and schedules in all policies and. if required, verified 
112 plans and specifications of any building, fixtures or machinery 
113 destroyed or damaged The insured, as often a3 may be reason 
114 ably required, shall exhibit to any person designated by this 
115 Company all that remains of any property herein Fescnbell and 
116 submit to examinations under oath by any person named by this 
117 Company, and subscribe the same, and, as often as sal be 
118 reasonably required, shall produce for examination all books of 
119 account, bills, invoices and other vouchers, or certihed copies 
120 thereof if originals be lost, at such reasonable time and place as 
121 may be designated by this Company or its representative, and 
122 shall permit extracts and copies thereo to be made. 
123 Appraisal. In case the insured and this Company shall 
124 fail to agree as to the actual cash value or 
125 the amount of loss, then, on the written demand of either, each 
126 shall select a competent and disinterested appraiser and notify 
127 the other of the appraiser selected within twenty days of such 
128 demand. The appraisers shall first select a competent and dis- 
129 interested umpire; and failing for fifteen days to agree upon 
130 such umpire, then, on request of the insured or this Company, 
131 such umpire shall be selected by a judge of a court of record in 
132 the state in which the property covered is located The ap- 
133 praisers shall then appraise the loss, stating separately actual 
134 cash value and loss to each item; and, failing to agree, shall 
135 submit their differences, only, to the umpire. n awerd in writ: 
136 ing, so itemized, of any two when filed with this Company shall 
137 determine the amount of actual cash value and loss. Each 
138 appraiser shall be paid by the party selecting him and the ex- 
139 penses of appraisal and umpire shall be paid by the parties 
140 equally 
141 Company's It shall be optional with this Company to 
142 options. take all, or any part, of the property at the 
143 agreed or appraised value, and also to re- 
144 pair, rebuild or replace the property destroyed or damaged with 
145 other of like kind and quality within a reasonable time, on giv- 
146 ing notice of its intention so to do within thirty days after the 
147 receipt of the proof of loss herein required. 
148 Abandonment. There can be no abandonment to this Com- 


149 ads of any property. 


BR 
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150 When loss e amount of loss for which this Company 
151 payable. may be liable shall be payable six days 
152 after proof of loss, as herein provided, is 


153 received by this Company and ascertainment of the loss is made 
154 either by agreement between the insured and this Company ex- 
155 pressed in wnting or by the filing with this Company of an 
156 award as herein provided. 

157 Suit. No suit or action on this policy for the recov- 
158 ery of any claim shall be sustainable in any 
159 court of law or equity unless all the requirements of this policy 
160 shall have been comphed with, and unless commenced within 
16] twelve months next after inception of the loss. 

162 Subrogation. This Company may require from the insured 
163 an assignment of all right of recovery against 
164 any party for loss to the extent that payment therefor is made 
165 by this Company. 


IN WITNESS WHEREOF. this Company has executed and attested these presents; but this policy shall not be valid unless counter 
signed by the duly authorized Agent of this Company at the agency hereinbefore mentioned 
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§ 58-176 


The provisions of the standard form of 
fire insurance policy are valid, and the 
rights and liabilities of both parties under 
the policy must be ascertained and deter- 
mined in accordance with its terms. Gard- 
ner v. Carolina Ins. Co., 230 N. C. 750, 55 
S. E. (2d) 694 (1949). 

Rights and Liabilities of Parties Deter- 
mined from Policy.—The rights and lia- 
bilities of both insurer and insured must 
be determined in accordance with the terms 
of the standard form of fire insurance 
policy. Zibelin v. Pawtucket Mut. Fire 
Ins. Co., 229 N. C. 567, 50 S. E. (2d) 290 
(1948). 

When a policy of insurance, in the form 
prescribed by this section, has been issued 
by an insurance company and accepted by 
the insured, and has thereby become 
effective for all purposes as their contract, 
the rights and liabilities of both the insurer 
and the insured, under the policy, must be 
ascertained and determined in accordance 
with its terms and provisions. These terms 
and provisions have been prescribed by 
statute, and are valid in all respect; they 
are just both to the insurer and to the in- 
sured. Each is presumed to know all the 
terms, provisions and conditions which are 
included in the policy. Both are ordinarily 
bound by them. Lancaster v. Ins. Co., 153 
N. C. 285, 69 S. E. 214 (1910); Midkiff v. 
North Carolina Home Ins. Co., 197 N. C. 
139, 147 S. E. 812 (1929). See Boyd v. 
Bankers & Shippers Ins. Co., 245 N. C. 
503, 96 S. EF. (2d) 703 (1957). 

The inception of the risk is not delayed 
until the policy is countersigned. Pruitt v. 
Secateinerican ins. Co.;:241 N.C.) 725; 
86 S. E. (2d) 401 (1955). 

Loss-Payable Clause. — The rights of 
the parties under a loss-payable clause in 
a policy of fire insurance will be deter- 
mined in accordance with the terms and 
provisions of the contract, which derive no 
extra validity by reason of the fact that the 
form is prescribed by law. Atlantic Joint 
Stock Land Bank v. Foster, 217 N. C. 415, 
8S. E. (2d) 235 (1940). 

Binder Slips Not Contrary to Law. — 
Our statute, by establishing a standard 
form of fire insurance, does not prevent 
the binding effect of a parol agreement of 
insurance, looking to the delivery of the 
policy according to the form prescribed 
and evidenced by a written memorandum 
thereof, called a binder; and when such is 
shown to have been made in a manner to 
bind the company, it is in force from that 
time, and thereafter the insured is re- 
sponsible for the loss in accordance with 
the terms of the statutory form of policy. 
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Lea v. Atlantic Fire Ins. Co., 168 N. C. 
478, 84 S. E. 813 (1915). See § 58-177, sub- 
division (4). 

Waivers Making Policy More Restric- 
tive Are Void— Waivers inserted in or 
attached to a policy of fire insurance which 
have the effect of making the provisions of 
the standard policy form more restrictive 
are void under this section and § 58-177. 
Glover v. Rowan Mut. Fire Ins. Co., 228 
N. C. 195, 45 S. E. (2d) 45 (1947). 

A waiver attached to a policy of fire in- 
surance which provides that the policy 
should not cover loss caused by fire 
originating on the property of a neighbor 
if the property insured is situated within 
a stipulated distance of the combustible 
property of a neighbor, is restrictive of the 
provisions of the standard policy form and 
is void. Glover v. Rowan Mut. Fire Ins. 
Cay, 228 NOC) 195. 45'S, B 2d)45 (1927), 

At the time of issuing the policy the 
local agent pro hac vice represents the 
company and his knowledge is ordinarily 
held to be notice to his principal. But this 
rule does not apply to authorize extension 
of time for the performance of conditions 
precedent to establishing liability after the 
loss has occurred, and in direct contradic- 
tion of the terms of the written contract 
of insurance. Zibelin v. Pawtucket Mut. 
Pies ine Colne OuNe ©.5567,5000/ 6s (2d) 
290 (1948). 

Limitations on Agent’s Authority Are 
Binding.—Limitations on the agent’s au- 
thority expressed in unambiguous lan- 
guage in the policy must be held binding 
on the insured. Zibelin v. Pawtucket Mut. 
Pare gi iss 1Co. 2200 NC. 5567) 5509.08. (ed) 
290 (1948). 

As to Conditions Arising after Issue of 
Policy and Loss.—While provisions in the 
policy restricting the local agent’s power 
to waive conditions as a general rule do 
not include conditions existing at the in- 
ception of the contract, the rule is other- 
wise as to those arising after the policy 
has been issued and loss has occurred. 
Zibelin v. Pawtucket Mut. Fire Ins. Co., 
az0 Nn C61, 50 eon e, (2d) 290, (1948), 

Agent May Not Alter Terms of Policy 
after Loss. — Suggestions made by the 
local agent to the insured after loss are 
not within the scope of his authority, nor 
may he alter the terms of the policy after 
its issue and loss thereunder has been 


reported. Zibelin v. Pawtucket Mut. Fire 
dis, COs 229" Np Gane6 150 (5. (od) 290 
(1948). 

Oral Contract with Agent. — In the 


absence of fraud an insurance company 
cannot be held liable upon a parol con- 
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tract alleged to have been made by its 
agent, which is contradictory of and totally 
inconsistent with the standard form pre- 
scribed by statute. Hardin v. Liverpool, 
etc, ns: .Co, 189. N. Cs42355127 oe lees5s 
(1925). 

Right to Cancel Policy.—Either party to 
the contract may cancel the standard form 
policies without the consent of the other, 
by following the provisions of the policy 
applicable; the expression in other forms 
of policies that the policy “may be can- 
celed” is construed as reading, “shall be 
canceled.” Roberta Mfg. Co. v. Royal 
BxchoeAssure. Co, OLN Cae S77 Oboe koe 
865 (1912). 

Same—Provision for Notice.—The pro- 
vision for five days’ notice before cancella- 
tion in this section is for the protection of 
the insured, and the insurer cannot effect 
cancellation until the expiration of five 
days from the receipt of the written notice 
by plaintiff, and whether plaintiff intends 
to waive this provision and does waive it 
by returning the policy as requested is for 
the determination of the jury. Wilson v. 
National Union Fire Ins. Co., 206 N. C. 
635, 174 S. E. 745 (1934). 

Applied in Pettit v. Wood-Owen Trailer 
Co., 214 N. C. 335, 199 S. E. 279 (1938). 

Cited in Cuthrell v. Milwaukee Mechan- 
icsalnss Co., 234.N4 Cmts in6Gmo. Eee (od) 
649 (1951); Crowell v. Eastern Air Lines, 
Inc., 240 N. C. 20, 81 S. E. (2d) 178 (1954). 


II. TITLE OR INTEREST OF IN- 
SURED. 


Editor’s Note. — All of the cases under 
this analysis line were decided before the 
1945 amendments to this section and § 58- 
177. Most of them construe provisions in 
the former standard policy to the effect 
that the policy should be void if the inter- 
est of the insured was other than uncondi- 
tional and sole ownership, if, with the 
knowledge of the insured, foreclosure 
proceedings were commenced or notice 
given of sale of the property under any 
mortgage or deed of trust, or if any 
change, other than by the death of an in- 
sured, took place in the interest, title or 
possession of the property. 

The requirement of “unconditional and 
sole Ownership” in a policy of fire insur- 
ance in the former standard form as re- 
quired by this section, was statutory as 
well as contractual. Roberts v. American 
Alhance ins i' Co: 9212 NC ui ose tc: 
878, 113 A. i. R310 (1937). 

Misrepresentations as to Title. — Mis- 
representations as to title of part of the 
premises insured avoided the entire con- 
tract of insurance. Cuthberton vy. North 
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Carolina Home Ins. Co., 96 N. C. 480, 2 S. 
E.. 258 (1887). 

Title under Executory Contract. — A 
vendee of land occupying it under an exec- 
utory contract, on which he had paid a 
portion of the price, and on which he had 
erected a building, was an “unconditional 
and sole owner” in fee simple within the 
conditions of a fire policy providing that 
it should be void if the interest of the in- 
sured was other than sole ownership of the 
fee simple title. Jordan v. Hanover Fire 
Ins. Co., 151 N: C, 341; 66 S$... 206 (1900%8 

Existence of Lien Did Not Violate Pro- 
vision.— The stipulation in a fire policy for 
sole and unconditional ownership was not 
violated by the existence of a lien on the 
property. Lancaster v. Southern Ins. Co., 
153 N. C. 285, 69 S. E. 214 (1910). 

Policy Invalidated by Mortgage.—Where 
the insured failed to state that the prop- 
erty was mortgaged, when in fact it was 
mortgaged, and the policy provided that 
the contract of insurance would be void if 
the insured property was mortgaged, the 
policy was invalid though the omission 
was made without the intent to deceive. 
Hayes v. United States Fire Ins. Co., 132 
N. C. 702, 44 S. E. 404 (1903). 


Execution of a mortgage on the insured 
property so affected title as to avoid an 
insurance policy then existing thereon and 
forfeit its benefit, if the mortgage was 
made without the knowledge or consent 
of the insurance company, and not at- 
tested as prescribed by the policy contract, 
unless the company thereafter, by its acts, 
conduct and statements had waived the 
effect of the mortgage and was estopped 
to assert the forfeiture. Modlin v. Atlantic 
Fire Ins. Co., 151 N: C, 35; 657 S72 Eegs 
(1909). 

Right of Insurer to Know of Encum- 
brances, — In Weddington vy. Piedmont 
Fire Ins. Co., 141 N: C. 234) 54 Sipe 
(1906), Mr. Justice Walker says: “The 
validity of a provision in a policy of in- 
surance against the creating of encum- 
brances without the consent of the insurer 
can hardly be contested at this late day. It 
has now become the settled doctrine of the 
courts that the facts in regard to title, 
ownership, encumbrances, and possession 
of the insured property are all important 
to be known by the insurer, as the charac- 
ter of the hazard is often affected by these 
circumstances.” See Watson v. North 
Carolina Home Ins. Co., 159 N. C. 638, 75 
SHE Mt0s Gisies 

Removal of Encumbrance before Loss, 
—Where the owner of an unencumbered 
automobile insured it under a _ statutory 
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form of policy, stipulating, among other 
things, that the policy would be void if 
the interest of the assured was other than 
unconditional or sole ownership, or if 
the property was or became encumbered 
by a chattel mortgage, and thereafter gave 
a mortgage thereon which was canceled 
four days before the destruction of the 
machine by fire, this loss coming within 
the terms of the policy, the cancellation 
of the mortgage revived the original status 
of the policy, the temporary violation of 
the stipulation being immaterial, and put 
the policy again in force, the effect of the 
mortgage being to invalidate the policy 
during the continuance of the lien, or to 
suspend the obligation of the insurance 
company during the violation of the stipu- 
lation. Cottingham v. Maryland Motor 
Car Ins. Co., 168 N. C. 259, 84 S. E. 274 
(1915). 

The commencement of foreclosure 
against insured property terminated the 
policy, there being in the policy a provi- 
sion to that effect. Hayes v. United States 
Hiresltis. Co. 132 N. C..702; 44 S. E.. 404 
(1903). 

Mortgagee Not Liable for Premiums.— 
The provision in the loss-payable clause 
of a fire insurance policy taken out by 
a mortgagor that the mortgagee would 
pay the premium on demand should the 
mortgagor not do so, was held to be a 
condition upon which the mortgagee might 
receive the benefit of the protection af- 
forded by the policy as a special contract 
made in his favor, and not as a covenant 
that he would pay the premium on demand 
of the insurer, upon the mortgagor’s de- 
fault; and upon the mortgagee’s refusal 
or neglect to pay the premiums in default 
upon the insurer’s demand, the latter 
might after ten days’ written notice cancel 
the policy. Whitehead v. Wilson Knit- 
fine Mills, 194,N. C. 281, 139 S. E. 456, 
b6A. L. R. 674 (1927). 

Assignment for Creditors. — Making an 
assignment for creditors avoided a policy 
containing an unconditional ownership 
clause. Roper v. National Fire Ins. Co., 
foleN, C. 151,76 S. KE. 869 (1912). 

Waiver of Sole Ownership Provision.— 
Where a policy of fire insurance was is- 
sued under the former statutory standard 
form, the condition therein of sole and un- 
conditional ownership of the insured could 
not be held to have been waived by the 
insurer or its agent in the absence of 
knowledge that the insured’s ownership 
was otherwise than as stated in the pol- 
icy contract. Hardin v. Liverpool, etc., 
meme CO. 0189 N. Co -488, 127-S¢ EB, 1353 
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(1925). But where the agent issued the 
policy with full knowledge of the state 
of the title the condition was waived. 
Gerringer v. North Carolina Home Ins. 
Co., 133 N. C. 407, 45 S. E. 773 (1903). 

The condition that the policy should be 
void if the insured had not the sole and 
unconditional title was valid and enforce- 
able by the company without the necessity 
of disclaiming liability upon notice or 
knowledge of its infraction, and the com- 
pany’s inaction in this respect was not a 
waiver of the condition. Smith v. National 
Ben Franklin Fire Ins. Co., 193 N. C. 446, 
137eS5 E6810 (1927). 

The provision in a policy of fire insur- 
ance written in accordance with the 
former standard statutory form, that the 
policy should be void if the insured was 
not the unconditional owner of the prop- 
erty in fee simple, was not waived by 
a written agreement providing that the 
agreement was solely for the purpose of 
determining the loss and to save time to 
the parties and that it should not operate 
as a waiver of any conditions or provi- 
sions of the policy. Sasser v. Pilot Fire 
Irisse Cone 2OSN Ue Ce 232.0165 G0.b. 684 
(1932). 


III. CERTAIN OTHER CONDITIONS. 


Additional Insurance. — The condition 
against additional insurance on the prop- 
erty, formerly appearing in the standard 
policy, was valid and enforceable. Black 
v. Atlantic Home Ins. Co., 148 N. C. 169, 
61 S. E. 672 (1908). 

When the standard fire insurance pol- 
icy under this section provided that the 
policy should be void if the insured pro- 
cured other contemporaneous insurance 
on the same property during the term 
covered, unless the insurer agreed there- 
to and a writing to that effect was at- 
tached to the policy contract, the provi- 
sion was valid and binding. Johnson v. 
wetnat inc Coe 201 ye Ni C21362,. 160. S._E. 
454 (1931). 

When the insured had violated the pro- 
vision of the former standard policy by 
placing more concurrent insurance on the 
property than the policy permitted, the 
policy was invalid. Roper v. National 
Fire lnsweo, A61eNoC).151> 76 S)-i..869 
(1912). 

Same—Condition Not Applicable. — A 
policy of fire insurance was issued to the 
devisee of the fee in property subject to 
a charge in favor of other beneficiaries un- 
der the will. Thereafter the guardian of 
such other beneficiaries took out a policy, 
following the former standard form, to 
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protect the interest of his wards. It was 
held that the insurer issuing the policy to 
the guardian could not avoid liability 
thereon, on the ground of the additional 
insurance issued to the owner of the fee, 
since such additional insurance was not 
issued to or for the benefit of those in- 
sured under its policy. Bryan v. Old 
Colony Ins. Co., 213 N. C. 391, 196 S. E. 
345 (1938). 

Same—Condition May Be Waived by 
Agent.—Where the insured before taking 
out additional insurance mentioned his 
intention to the insurer’s subagent who 
had issued its policy to the insured, and 
was told that it was all right, this con- 
stituted a waiver of the condition. Grubbs 
v. North Carolina Home Ins. Co., 108 N. 
Ch472h13 Si 2361890). 

Permit When House Unoccupied.—The 
provision in the standard fire insurance 
policy requiring a permit in writing from 
the insurer when the house insured is un- 
occupied for more than ten (now sixty) 
days must be complied with to make the 
insurer liable for damages by fire occur- 
ring after ten (now sixty) days’ vacancy, 
and after the policy has been issued and 
is in binding effect, the local agent of the 
insurer is without authority to bind his 
principal by acts and parol representations 
made contrary to the terms of this provi- 
sion. Greene v. Insurance Co., 196 N. C. 
335, 145 S. E. 616 (1928). 

Operating Mill at Night.—Where an in- 
sured mill was operated at night, in vio- 
lation of the former standard policy, but 
under a permit from the insurance agent, 
such operation was no defense to an ac- 
tion on the policy for a loss happening 
three months after the violation had 
ceased. Strause v. Palatine Ins. Co., 128 
N. C. 64, 38 S. E. 256 (1901). 

The “iron-safe clause” in policies of in- 
surance is upheld by the courts as a rea- 
sonable contract limitation upon the in- 
surer’s risk. Coggins v. Aetna Ins. Co., 
{4dN eC. 7 56. S) 7506 (1900) eemeens 
58-177, subdivision (3). 

A substantial compliance with an “iron- 
safe” provision will suffice. Arnold v. In- 
demnity Fire Ins. Co., 152 N. C. 232, 67 
See a7 4 (1910). 

Waiver of “Iron-Safe” Provision. — If 
the company, knowing the insured has not 
complied with the “iron-safe”’ clause, col- 
lects the premiums and recognizes the va- 
lidity and binding force and effect of the 
policy it has issued, it should not be heard 
to insist upon the introduction of records, 
the keeping of which it has thus tacitly 
waived. Bullard v. Pilot Fire Ins. Co., 
189 N. C34, 12605. E179 (1925); 
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Inventory. — An inventory of a stock 
of general merchandise containing the 
number of articles and cost of each 


class at a date, made about one month be- 
fore the fire, and testified to as being 
practically the same as on the date of the 
fire, is a substantial compliance with the 
inventory provision in the standard form 
of a fire insurance policy, and is competent 
as evidence upon the trial. Mortt v. 
Liverpool, etc., Ins. Co., 192 N. C. 8, 133 
S. E. 337 (1926). See also, Coggins v. 
Aetna Ins. Co., 144 N. C.°7;)568Si Ha 506 
(1907). 

Time for Filing Proof of Loss and 
Bringing Action.—After the occurrence of 
loss insurer’s local agent advised insured 
to defer filing formal claim until such time 
as materials could be obtained for repairs, 
and insured failed to file proof of loss with- 
in the time specified in the policy and did 
not institute action on the policy until after 
the expiration of the time limited therein. 
There was no denial of liability by in- 
surer on other grounds within the time 
limited for filing proof of loss. It was 
held that insurer’s demurrer should have 
been sustained. Zibelin v. Pawtucket Mut. 
Fire Ins? Co.) 229 N.°C) 567,50 Se Ee Cd) 
290 (1948). 

Under the terms of the standard fire 
insurance policy in effect in this State, no 
action may be maintained on a policy un- 
less proof of loss shall be filed within the 
prescribed period. Boyd v. Bankers & 
Shippers Ins. Co., 245 N. C. 503, 96 S. EB. 
(2d) 703 (1957). 

Same—Waiver of Proof of Loss. — The 
insurer’s denial of liability upon its fire 
insurance policy is a waiver of its right to 
require the proof of loss therein specified. 
Profitt Mercantile Co. v. State Mut. Fire 
Ins. Co. 176 N. C. 545; 9%) S75 bamege 
(1918). 

Same—Violation of Provision Does Not 
Work Forfeiture—A clause in a policy 
requiring proof of loss and forbidding the 
bringing of any suit upon the policy until 
sixty days thereafter is a continuing one, 
and does not mean that failure to file 
proof within sixty days of the fire works 
a forfeiture of the policy. Higson v. North 
River Ins. Co. 152 N. C. 206, 67 S. EB 
509 (1910). 

Limitation of Suit — Generally. — In 
earlier statutes the limitation agreement 
as to suit in the standard fire insurance 
policy reads as follows: “Nor unless 
commenced within twelve months next 
after the fire,’ whereas the new section 
of the 1945 act reads, “and unless com- 
menced within twelve months next after 
the inception of the loss.” In other words, 
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the provisions of the limitation in the 1945 
act are used conjunctively, that is, there 
must be compliance with all the require- 
ments of the policy, and the suit or action 
must be commenced within twelve months 
next after inception of the loss. Boyd v. 
Bankers & Shippers Ins. Co., 245 N. C. 
503, 96 S. E. (2d) 703 (1957). 

In this connection the word “inception” 
as defined by Webster means “act or proc- 
ess of beginning; commencement; initia- 
tion.” Hence as used above “inception” 
necessarily means that the beginning, the 
commencement, the initiation of the loss 
was that caused by the fire. Boyd v. Bank- 
ers 9& Shippers. Ins. Co., 245. N. C. 503, 
O6 son. (2d) 703 (1957). 

Same—Pleading Statutory Exception. — 
The statutory requirement that an action 
cn a fire insurance policy must be insti- 
tuted within twelve months after the loss 
unless a longer time to institute suit is 
agreed upon between the parties and such 
agreement appears on the face of the pol- 
icy, is binding upon the parties in the ab- 
sence of waiver or estoppel, and where in- 
sured, instituting action more than twelve 
months after the loss, relies upon the stat- 
utory exception he must plead facts bring- 
ing himself thereunder. Meekins v. Aetna 
PaomCOnest. N.C.) 452,57 SE, (2d) 
777, 15 A. L. R. (2d) 949 (1950); Boyd 
v. Bankers & Shippers Ins. Co., 245 N. 
C. 503, 96 S. E. (2d) 703 (1957). 

Same—Waiver of Policy Provision.— 
Where insurer enters into negotiations 
with insured and promises that the claim 
will be paid or satisfactorily adjusted upon 
completion of investigation, and there- 
after insurer demands additional proof of 
loss without denying the claim after it is 
too late for suit to be brought within the 
twelve months’ period, insurer waives the 
policy provision requiring action to be 
instituted within twelve months next after 
loss. Meekins v. Aetna Ins. Co., 251 N. 
ey enor ©. Lo (2d) 777,.15.A. Ll. R, (2d) 
949 (1950). 

Same — Nonsuit Proper When Record 
Discloses That More than Twelve Months 
Elapsed.—In an action upon a policy of 
fire insurance in the standard form, judg- 
ment of nonsuit is proper when the record 
discloses that more. than twelve months 
elapsed between the inception of the loss 
and the commencement of the suit. Boyd 
v. Bankers & Shippers Ins. Co., 245 N. 
go03,.96 6. EH. (2d) 703 (1957)) 

Same—Effect of Agreement for Ap- 
praisal—The valid provision of a stand- 
ard fire insurance policy, approved by stat- 
ute, limiting to twelve months from the 
time of loss by fire the time within which 
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an action may be maintained, is not waived 
by the time taken under an agreement 
for an appraisal and award for the dam- 
age sustained by the insured. Tatham & 
Co. v. Liverpool, etc., Ins: Co., 181 N. C. 
434, 107 S. E. 450 (1921). 

Same— Not Construed as Statute of 
Limitations—As the stipulation of the 
standard policy is a contract, and not a 
statute of limitations, it may be waived, 
or the party for whose benefit it was pro- 
vided may be estopped by his conduct 
from insisting upon its enforcement. Dib- 
brell v. Georgia Home Ins. Co., 110 N. 
C. 193, 14 S. E. 783 (1892). See Meekins 
Vac thee ier aCO.n ost Ny G.1 459057. Se 
Eee ye, 150A, eR. (2d) 949 950). 

The standard policy is not regulated by 
the statute of limitations, and the disabil- 
ities which stop the running of the stat- 
ute have no effect upon it. Hence, the 
imprisonment of the insured will not give 
him a right to recover when he has de- 
layed his action for more than a year. 
This rule applies likewise to minors. Holly 
ves Rondon Assur. Co., 170 N. C. 4, 86 
S. E. 694 (1915). 

Same — Construed with § 58-31.— The 
provisions of a standard fire insurance 
policy, as set out in this section, must be 
construed with the provisions of § 58-31, 
and when the action is brought within 
the time therein prescribed it will not be 
barred. Modlin v. Atlantic Fire Ins. Con 
151) N. C. 35, 65 S. EB. 605 (1909). 

Under the standard policy and § 58-31, 
the insured has sixty days to file his proof 
of loss, and then he has twelve months 
within which to commence his suit. Muse 
Veep leou done ssuranc orp toseeN AC: 240, 
13 S. E. 94 (1891); Dibbrell v. Georgia 
Homes lncie Con li0eN Ge 103 s1¢ Sah, 
783 (1892); Lowe v. United States Mut. 
AccLBAss ned 5e N.C 18.090 .S. bh. 166 
(1894); Gerringer v. North Carolina Home 
Dis me Con eos. Na Ce .407 045 6S ean) live 
(1903). 

Waiver of Stipulations Generally — The 
terms and conditions of standard form 
of a fire insurance policy and the stipula- 
tions as to a valid waiver thereof are valid 
and binding on the parties. Midkiff v. 
North Carolina Home Ins. Co., 197 N. C. 
139, 147 S. E. 812 (1929). 

Knowledge of Insurer as Waiver.—Ar- 
gall v. Old North State Ins. Co., 84 N. 
C. 355 (1881), holds that a breach of a 
condition in the policy will not avoid it, if 
the insurer has knowledge thereof, and 
does not object, in which case the breach 
is considered as waived. Scottish Fire 
Ins. Co. v. Stuyvesant Ins. Co., 161 N. C. 
4355, €6Pn9.9 1.01 285.(1913,)0 
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Waiver by Agent—An agent of a fire 
insurance company, whether general or 
local, cannot waive the requirements of a 
standard policy except in the form pre- 
scribed by the statute. Roper v. National 
Fire Ins. Co., 161 N. C. 151, 76 S. E. 869 
(1912). 

The provision restricting the agent’s 
power to waive conditions does not, as a 
general rule, refer to or include condi- 
tions existing at the inception of the con- 
tract, but those arising after the policy is 
issued. Conditions which form a part of 
the contract of insurance at its inception 
may be waived by the agent of the in- 
surer, although they are embraced in the 
policy when it is delivered; and the local 
agent’s knowledge of such conditions is 
deemed to be the knowledge of his prin- 
cipal. Bullard v. Pilot Fire Ins. Co., 189 
Ne CE S45 126 Ga Beet 7o: (1925 Sec 
Hayes v. United States Fire Ins. Co., 132 
N. C. 702, 44 S. E. 404 (1903); Wedding- 
ton v. Piedmont Fire Ins. Co., 141 N. C. 
954 54 ES) (RP oraie90c) melonnson ty: 
Rhode Island Ins. Co., 172 N. C. 142, 90 
S. E. 124 (1916); Fireman’s Fund Ins. 
Co. v. Rowland Lumber Co., 186 N. C. 
269, 119 S. E. 362 (1923);. Smith v. Na- 
tional Ben Franklin Fire Ins. Co., 193 N. 
C.4465 137 1S!) Histo R927) =Secralso, 
ante, this note, “General Consideration,” I. 

Sending a check in payment of the claim 
may constitute a waiver, whether received 
or not, of unfulfilled conditions. Roper v. 
National Fire Ins. Co., 161 N. C. 151, 76 
S; E. 869 (1912). 


IV. LIABILITY OF INSURER IN 
CASE OF LOSS; SUBROGATION. 


Amount Recoverable. — The standard 
policy set out in this section refers to “ac- 
tual cash value.’ In cases decided prior 
to the enactment of this statute, it was 
held that the measure of the amount the 
insured was entitled to recover was the 
“fair? cash value of the property at the 
time and place of the loss. Fowler v. 
Old North State Ins. Co, 74 N. C. 89 
(1876); Grubbs v. North Carolina Home 
Ins.’ Co, 108 (N. Si-472;°13) 3. . 236,828 
Am. St. Rep. 62 (1891); Boyd v. Royal 
[ne Con iti, Ni? Cais 72 4i6 Boao 89 
(1892). 

Loss by theft is excluded from _ the 
standard policy set out in this section. 
However, it was formerly held that such 
loss consequent on the removal of goods 
in case of fire was fairly within a con- 
tract to insure against fire. Whitehurst 
v. Fayetteville Mut. Ins. Co., 51 N. C. 359 
(1859). 

Damage by Water.—In an early case 
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decided prior to the enactment of this 
section it was held that an insurance com- 
pany was liable on a fire insurance policy 
for damages done to goods by water used 
in saving them from destruction by fire. 
Whitehurst v. Fayetteville Mut. Ins. Co., 
51 N. C. 352 (1859). 

Option to Repair, Rebuild, or Replace 
Property.—A provision in a policy of fire 
insurance by which, in case of loss, it is 
made optional with the insurer to repair, 
rebuild, or replace the property destroyed, 
by giving notice within a certain time, 
constitutes a contract exclusively between 
insurer and insured; and neither a judg- 
ment creditor nor a mortgagee can inter- 
pose to prevent its performance; and if 
the insurer has not given notice of an in- 
tention to repair, etc., within the time 
specified, no one but the insured can take 
advantage of it and require the payment 
of the insurance money instead. Stamps 
y. Commercial Fire Ins. Co., 77 N. C. 209, 
24 Am. Rep. 443 (1877). 

Insurer Subrogated to Rights of In- 
sured.—Upon paying the loss by fire, the 
insurer is entitled to subrogation to the 
rights of insured against the third person 
tort-feasor causing the loss, to the extent 
of the amount paid, both by provision of 
this section and under equitable princi- 
ples. Powell v. Wake Water Co., 171 N. 
C. 290, 88 S. E. 426 (1916); Lumberman’s 
Mut. Ins,’ Co. v. Southern RY Commiygaae 
C.°255,°102 .S: TE: 41791920) se Buckneray. 
United States Fire Ins. Co., 209 N. C. 640, 
184 S. E. 520 (1936), citing Cunningham 
v. Seaboard Air Line R. Co., 189 N. C. 
427, 51 S. BE. 1029 (1905); Fidelity ine, 
Co. ¥; Atlantic Coast’ Line Ry ConeiGomas 
C. 136, 80 S. E. 1069 (1914); Winkler v. 
Appalachian Amusement Co., 238 N. C. 
589, 79 S:\ EH. (2d) 1185) (1953872 

Subrogation to Rights of Mortgagee.— 
Where the mortgagee has insured the 
mortgaged property for his own benefits, 
and where the mortgagor has assumed the 
risk of loss under his contract of pur- 
chase, the insurer, having paid the loss, 
is subrogated to the rights of the mortga- 
gee. Stuyvesant Ins. Co. v. Reid, 171 N. 
ORGS RT uclourore st Sai ge ancl 

Where, pursuant to the terms of a deed 
of trust, the mortgagee insured the prop- 
erty and added the amount of the pre- 
miums to the mortgage debt, and the 
contract of insurance provided that in case 
of loss the insurer should be subrogated 
to the rights of the mortgagee, and that 
in case of conflict between the contract of 
insurance and the standard policy set out 
in this section the standard policy should 
prevail, and the mortgagor had no notice 
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of the subrogation agreement, it was held 
that the insurer had no right to subroga- 
tion, either under the terms of the policy 
or on any equitable principle, and that 
the mortgagor was entitled to have the 
amount paid by the insurer applied on 
the mortgage debt. Buckner v. United 
States Fire Ins. Co., 209 N. C. 640, 184 
S. E. 520 (1936). 


V. LIABILITY OF AGENT. 


Loss Occasioned Insured When Pol- 
icy Invalid—Where the general agent of 
a fire insurance company for a limited 
territory, through the negligence of an 
employee, fails to write into the policy a 
statement required to make it valid, the 
agents are liable in damages to the in- 
sured for loss by fire, in an action based 
solely on the ground of negligence and 
not upon the invalid contract of insur- 
ance negligently issued by them. Case v. 
Ewbanks, Ewbanks & Co., 194 N. C. 775, 
140 S. E. 709 (1927). 
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Election of Remedies.—Where a _ non- 
resident defendant fire insurance company 
has upon petition removed a cause from 
the State to the federal court upon a pol- 
icy of insurance that was void in that 
jurisdiction, but not in the jurisdiction of 
the courts of this State, and the federal 
court has adjudicated that the plaintiff 
could not recover under the contract for 
a loss by fire, the plaintiff may thereafter 
bring action in the State court against the 
agents and recover damages from them 
occasioned by their own neglect in not 
inserting a provision in the policy that 
would have rendered it valid, the subject 
matter of the latter action being based 
upon negligence and not on the policy con- 
tract, and the doctrine of the election of 
remedies does not apply. Case v. Ew- 
banks, ‘Enwbanks “e:Co.,, 194 NG) 775, 
140°S/"E. 709% (1927): 


§ 58-177. Standard policy; permissible variations. — No fire insur- 
ance company shall issue fire insurance policies, except policies of automobile fire, 
theft, comprehensive and collision, marine and inland marine insurance, on prop- 
erty in this State other than those of the standard form as set forth in G. S. 58- 
176, and as provided in G. S. 58-126.1, except as follows: 


(1) A company may print on or in its policies the date of incorporation, the 


amount of its paid-up capital stock, the names of its officers, and to the 
words at the top of the back of said policy, “Standard Fire Insurance 
Policy for” may be added after or before the words “North Carolina” 
the names of any states or political jurisdiction in which the said pol- 
icy form may be standard when the policy is used. 


(2) A company may print in its policies or use in its policies written or 


printed forms of description and specification of the property insured. 


(3) A company may write or print upon the margin or across the face of a 


policy, in unused spaces or upon separate slips or riders to be attached 
thereto, provisions adding to or modifying those contained in the 
standard form, and all such slips, riders, and provisions must be signed 
by an officer or agent of the company so using them. Provided, how- 
ever, such provisions shall not have the effect of making the provisions 
of the standard policy form more restrictive except for such restric- 
tions as are provided for in the charter or bylaws of a domestic mutual 
fire insurance company doing business in no more than three adjacent 
counties of the state and chiefly engaged in writing policies of insur- 
ance on rural properties upon an assessment or nonpremium basis, 
provided all such restrictions contained in the charter and bylaws of 
such domestic mutual fire insurance company shall be actually included 
within the printed terms of the policy contract so affected as a condi- 
tion precedent to their being effective and binding on any policyholder. 
The iron safe or any similar clause requiring the taking of inventories, 
the keeping of books and producing the same in the adjustment of any 
loss, shall not be used or operative in the settlement of losses on build- 
ings, furniture and fixtures, or any property not subject to any change 
in bulk and value. 
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(4) Binders or other contracts for temporary insurance may be made, orally 


or in writing, for a period which shall not exceed sixty days, and shall 
be deemed to include all the terms of such standard fire insurance 
policy and all such applicable endorsements, approved by the Commis- 
sioner, as may be designated in such contract of temporary insurance; 
except that the cancellation clause of such standard fire insurance 
policy, and the clause thereof specifying the hour of the day at which 
the insurance shall commence, may be superseded by the express terms 
of such contract of temporary insurance. 


(5) Two or more companies authorized to do in this State the business of 


fire insurance, may, with the approval of the Commissioner, issue a 
combination standard form of fire insurance policy which shall contain 
the following provisions: 

a. A provision substantially to the effect that the insurers executing 
such policy shall be severally liable for the full amount of any 
loss or damage, according to the terms of the policy, or for 
specified percentages or amounts thereof, aggregating the full 
amount of such insurance under such policy. 

b. A provision substantially to the effect that service of process, or 
of any notice or proof of loss required by such policy, upon any 
of the companies executing such policy, shall be deemed to be 
service upon all such insurers. 


(6) Appropriate forms of supplemental contract or contracts or extended 


coverage endorsements and other endorsements whereby the interest 
in the property described in such policy shall be insured against one or 
more of the perils which the company is empowered to assume, in ad- 
dition to the perils covered by said standard fire insurance policy may 
be approved by the Commissioner, and their use in connection with 
a standard fire insurance policy may be authorized by him. In his 
discretion the Commissioner may authorize the printing of such sup- 
plemental contract or contracts or extended coverage endorsements 
and other endorsements in the form of the standard fire insurance pol- 
icy. The first page of the policy may in form approved by the Com- 
missioner be arranged to provide space for listing of amounts of in- 
surance, rates and premiums, description of construction, occupancy 
and location of property covered for the basic coverages insured under 
the standard form of policy and for additional coverages or perils in- 
sured under endorsements attached or printed therein, and such other 
data as may be conveniently included for duplication on daily reports 
for office records. 


(7) A company may print on or in its policy, with the approval of the Com- 


missioner, any provisions which it is required by law to insert in its 
policies not in conflict with the provisions of such standard form. Such 
provisions shall be printed apart from the other provisions, agree- 
ments, or conditions of the policy, under a separate title, as follows: 
“Provisions Required by Law to Be Inserted in This Policy.” (1899, 
CR ein ac Sil ON ee bei eye 4759; 1907,.c. 800, s. [= 19 ie 
C100) Siel Os Coes 0400 61 925020 le 5; 1945, c. 378; 1949, c. 
113 5 19911 Ce /O/etc eel 02105 >e Ceo, ae 0) 


Cross Reference.—See § 58-176 and note. 

Editor’s Note—The 1945 amendment re- 
wrote this section, and the 1949 amendment 
added the exception clause to the proviso 
in subdivision (3). 

The first 1951 amendment excepted auto- 
mobile, marine and inland marine insur- 
ance policies from the application of the 
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section, substituted “Standard Fire Insur- 
ance Policy for” for “Standard Fire Insur- 
ance Policy of the States of” in subdivision 
(1), inserted “or political jurisdiction” 
after the word “states” near the end of 
subdivision (1), inserted in subdivision (2) 
the words “print in its policies or”, in- 
serted near the beginning of subdivision 
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(3) the words “in unused spaces”, and in- 
serted in the third sentence of subdivision 
(6) the words “description of construction, 
occupancy and location of property cov- 
ered”. The second 1951 amendment in- 
creased the period mentioned in  subdi- 
vision (4) from “thirty” to “sixty” days. 

The 1955 amendment inserted the refer- 
ence to § 58-126.1 near the end of the in- 
troductory paragraph. 
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For brief comment on the second 1951 
amendment, see 29 N. C. Law Rev. 398. 

Cited in Hodges v. Home Ins. Co., 233 
N. C. 289, 63 $. E. (2d). 819 (1951); Cuth- 
rell v. Milwaukee Mechanics Ins. Co., 234 
N. C. 137, 66 S. E. (2d) 649 (1951); Pruitt 
v. Great American Ins. Co., 241 N. C. 725, 
86 S. E. (2d) 401 (1955); Boyd v. Bankers 
& Shippers Ins. Co., 245 N. C. 503, 96 S. 
H. 420')), 703) G.957). 


§ 58-178. Notice by insured or agent as to increase of hazard, un- 
occupancy and other insurance.—If notice in writing signed by the insured, 
or his agent, is given before loss or damage by any peril insured against under the 
standard fire insurance policy to the agent of the company of any fact or condi- 
tion stated in paragraphs (a), (b) or with respect to “other insurance” of the 
standard form of policy set out in § 58-176 it is equivalent to an agreement in 
writing added thereto, and has the force of the agreement in writing referred 
to in the foregoing form of policy with respect to the liability of the company 
and the waiver; but this notice does not affect the right of the company to cancel 
the policy as therein stipulated. (1899, c. 54, s. 43; Rev., s. 4761; 1907, c. 578, 
Sleslvto, cel09s lis C¥S. 6.6438 :1929, c. 60, 5: 1: 1945,-c. 378.) 

Editor’s Note——The 1945 amendment re- Cited in State v. Fraylon, 240 N. C. 365, 
wrote this section. 82 S. E. (2d) 400 (1954). 


§ 58-178.1. Judge to select umpire.—The resident judge of the superior 
court of the district in which the property insured is located is designated as the 


judge of the court of record to select the umpire referred to in the standard form 
of policy. (1945, c. 378.) 


§ 58-179: Repealed by Session Laws 1945, c. 378. 


§ 58-180. Effect of failure to give notice of encumbrance.—No 
policy of insurance issued upon any property shall be held void because of the 
failure to give notice to the company of a mortgage or deed of trust existing 
thereon or thereafter placed thereon, except during the life of the mortgage or 
deed of trust. (1915, c. 109, s. 4; C. S., s. 6440.) 

Cross Reference.—See § 58-177 and note Cited in State v. Fraylon, 240 N. C. 365, 
thereto. 82 S. E. (2d) 400 (1954). 


§ 58-180.1. Policy issued to husband or wife on joint property. — 
Any policy of fire insurance issued to husband or wife, on buildings and house- 
hold furniture owned by the husband and wife, either by entirety, in common, 
or jointly, either name of one of the parties in interest named as the insured or 
beneficiary therein, shall be sufficient and the policy shall not be void for failure 
to disclose the interest of the other, unless it appears that in the procuring of 
the issuance of such policy, fraudulent means or methods were used by the in- 
sured or owner thereof. (1945, c. 378.) 


Right of Wife to Proceeds of Policy Is- 
sued to Husband Alone.—A policy of 
fire insurance issued to a husband on a 
house held by the entirety but occupied by 
him alone while separated from his wife 
inured to the benefit of the entire estate 
as owned by both husband and wife, and 


where the entire estate, as so insured, was 
severed by absolute divorce after the fire, 
the wife was entitled to receive half the 
proceeds of ihe insurance moneys paid 
into court. Carter v. Continental Ins. Co., 
vane Ne C,, 578,°89" 5. Ee (2d) 122° (1955), 
commented on in 35 N. C. Law Rev. 134. 


§ 58-181: Repealed by Session Laws 1945, c. 378. 


Editor’s Note. — The repealed section 
was rewritten as § 58-30.1 by Session 
Laws 1945, c. 377. 
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ARTICLE 20. 
Deposits by Insurance Companies. 


§ 58-182. Amount of deposits required of foreign or alien fire 
and/or marine insurance companies. — Unless otherwise provided in this 
article, every fire, marine, or fire and marine insurance company chartered by any 
other state or foreign government shall make and maintain deposits of securities 
with the Commissioner in the following amounts: 

(1) Companies whose premium income derived from this State is less than 
fifty thousand dollars ($50,000.00) per annum, ten thousand dollars 
($10,000.00) ; 

(2) Companies whose premium income is more than fifty thousand dol- 
lars ($50,000.00) but less than one hundred thousand dollars 
($100,000.00) per annum, twenty thousand dollars ($20,000.00) ; 

(3) Companies whose premium income is more than one hundred thousand 
dollars ($100,000.00) per annum, twenty-five thousand dollars 
($25,000.00), 

for which deposit the Commissioner shall give a receipt. (1909, c. 923, s. 1; 1911, 
c. 164, sols Ex. Sess. 1913; .¢..62,ss* 5 Zud; 1915, c.166.S..60 C55 eee 
1933, c. 60; 1945, c. 384.) 

Editor’s Note.— The 1933 amendment, 
discussed in 11 N. C. Law Rev. 234, in- 
serted a provision requiring special de- 
posits from casualty and surety companies. 
The 1945 amendment rewrote the section 


generally and eliminated such provision, 
which is now covered by § 58-182.1. The 
amendment also struck out the words 
“Foreign Fire” formerly appearing in the 
caption of the article. 


§ 58-182.1. Amcunt of deposits required of foreign or alien fidelity, 
surety and casualty insurance companies. — Unless otherwise provided in 
this article every fidelity, surety or casualty insurance company chartered by any 
other state or foreign government shall make and maintain deposits of securities 
with the Commissioner in the following amounts : 

(1) Companies whose premium income derived from this State is less than 
one hundred thousand dollars ($100,000.00), twenty-five thousand 
dollars ($25,000.00) ; 

(2) Companies whose premium income is in excess of one hundred thousand 
dollars ($100,000.00), fifty thousand dollars ($50,000.00), 

for which deposit the Commissioner shall give a receipt. (1945, c. 384.) 


Title and Rights to Deposited Securi- surance company, who pursuant to an or- 
ties—It is the manifest intention of the der of the federal court appointing him 


North Carolina legislature that the title 
and rights to securities deposited in ac- 
cord with §§ 58-182.1, 58-182.3, 58-182.5, 
58-182.6, and 58-188.5 be vested in the 
Commissioner, the ‘Treasurer, and the 
State. Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (1956). 

Federal Receiver of Foreign Insurance 
Company Not Entitled to Recover De- 
posit—A federal receiver of a foreign in- 


filed a petition and motion to recover the 
deposit of the foreign insurance company 
from State officials, was not entitled to 
recover the deposit, since such a deposit 
is not the property of the foreign insur- 
ance company, but is held in trust by the 
State Treasurer for payment of qualified 
claimants against the foreign insurance 
company. Continental Bank & Trust Co. 
v. Gold, 140 F. Supp. 252 (1956). 


§ 58-182.2. Minimum deposit required upon admission. — Upon ad- 


mission to do business in the State of North Carolina every foreign or alien fire, 
marine, or fire and marine, fidelity, surety or casualty company shall deposit with 
the Commissioner securities in the minimum amounts required under the provi- 


sions of §§ 58-182 and 58-182.1. (1945, c. 384.) 


§ 58-182.3. Type of deposits.—The deposits required to be made under 
the provisions of §§ 58-182 and 58-182.1 shall be composed of bonds of the United 
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States, or of the State of North Carolina, or of the cities or counties of this State. 
(1945, c. 384.) 


Stated in Continental Bank & Trust Co. 
v. Gold, 140 F. Supp. 252 (1956). 


§ 58-182.4. Replacements upon depreciation of securities.—When- 
ever any of the securities deposited by companies under the provisions of §§ 
58-182 and 58-182.1 shall be depreciated or reduced in value, such company shall 
forthwith increase the deposit in order to maintain the required deposit in ac- 
cordance with the amounts required by the said sections. (1945, c. 384.) 


§ 58-182.5. Power of attorney. — With the securities deposited in ac- 
cordance with §§ 58-182 and 58-182.1 the company shall at the same time de- 
liver to the Commissioner of Insurance a power of attorney executed by its presi- 
dent and secretary or other proper officers authorizing the sale or transfer of said 
securities or any part thereof for the purpose of paying any of the liabilities pro- 
vided for in this article. (1945, c. 384.) 

Stated in Continental Bank & Trust Co. 
v. Gold, 140 F. Supp. 252 (1956). 


§ 58-182.6. Securities held by Treasurer; faith of State pledged 
therefor; nontaxable. — The securities required to be deposited by each in- 
surance company in this article shall be delivered for safekeeping by the Com- 
missioner to the Treasurer of the State who shall receipt him therefor. For the 
securities so deposited the faith of the State is pledged that they shall be returned 
to the companies entitled to receive them or disposed of as herein provided for. 
The securities deposited by any company under this article shall not, on account 
of such securities being in this State, be subjected to taxation but shall be held 
exclusively and solely for the protection of contract holders. (1945, c. 384.) 

Stated in Continental Bank & Trust 
Co. v. Gold, 140 F. Supp. 252 (1956). 


§ 58-182.7. Authority to increase deposit. — When, in the opinion of 
the Commissioner, it is necessary for the protection of the public interest to in- 
crease the amount of deposits specified in §$ 58-182 and 58-182.1, the companies 
described in said sections shall, upon demand, make additional deposits in such 
sums as the Commissioner may require, and such additional deposits shall be 
held in accordance with and for the purposes set out in this article. (1945, 


c. 384.) 


§ 58-182.8. Deposits of domestic companies. — The Commissioner 
may in the public interest require domestic fire, marine or fire and marine, fidelity, 
surety or casualty companies to make and maintain deposits under the provisions 


of 8§ 58-182 to 58-182.7 inclusive. (1945, c. 384.) 


§ 58-183. Right of company to receive interest on deposits. — The 
Commissioner of Insurance, at the time of receiving the securities, shall give to 
the company authority to draw the interest thereon, as the same may become 
due and payable, for the use of the company, and this authority shall continue 
in force until the company fails to pay any liability arising upon any policy made 
in favor of any person, firm, or corporation which shall be, at the time the lia- 
bility arises, a resident of this State, or which shall own property in the State 
covered by policies issued. In case of such failure the corporation charged with 
the payment of such interest shall be forthwith notified, and thereafter the in- 
terest, so long as the liability exists, shall be payable to the Commissioner of In- 
surance, to be applied, if necessary, to the payment of such liability. (1909, c. 
Bese Ona 5.64435) 

Company Entitled to Interest Until It surance company which makes a deposit 
Fails to Satisfy Liability—A foreign in- of securities is entitled to the interest in- 
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a liability. Continental Bank & Trust Co. 
v. Gold, 140 F. Supp. 252 (1956). 


come of the securities deposited until 
such time as the company fails to satisfy 


§ 58-184. Sale of deposits for payment of liabilities. — If the com- 
pany fails to pay any of its liabilities on its contracts according to the terms there- 
of, after the liabilities have been adjusted between the parties in the man- 
ner prescribed by the contracts, if any manner is prescribed thereby, or after the 
same have been ascertained in any manner agreed upon by the parties or by the 
judgment, order, or decree of the court having jurisdiction of the subject, the 
Commissioner of Insurance shall, upon application of the party to whom the 
debt or money is due, and upon satisfactory proof that the notice herein required 
has been given to the company, proceed to sell at public auction such an amount 
of the securities as, with the interest in his hands, will pay the sum due and ex- 
penses of sale, and out of the proceeds of sale pay said sums and expenses; and 
the company shall be required forthwith to make good any deficit in the amount 
of the deposit caused by such sale. The party making application shall 
give to the company or to its agent in this State twenty days’ notice of his in- 
tention to apply to the Commissioner of Insurance for the sale of securities. The 
Commissioner of Insurance shall advertise the sale of the securities for thirty 
days prior to the day of the sale in some daily newspaper published in the city 
of Raleigh, and shall state in the advertisement the securities to be sold and the 
company depositing them, and shall mail a copy to the company. (1909, c. 923, 
s. 3; C. S., s. 6444.) 

Cited in Continental Bank & Trust Co. 
v. Gold, 140 F. Supp. 252 (1956). 


§ 58-185. Lien of policyholders; action to enforce. — Upon the 
securities deposited with the Commissioner of Insurance by any such insurance 
company, the holders of all contracts of the company who are citizens or residents 
of this State at such time, or who hold policies issued upon property in the State, 
shall have a lien for the amounts due them, respectively, under or in consequence 
of such contracts for losses, equitable values, return premiums, or otherwise, and 
shall be entitled to be paid ratably out of the proceeds of said securities, if such 
proceeds be not sufficient to pay all of said contract holders. When any company 
depositing securities as aforesaid becomes insolvent or bankrupt or makes an as- 
signment for the benefit of its creditors, any holder of such contract may begin 
an action in the superior court of the county of Wake to enforce the lien for the 
benefit of all the holders of such contracts. The Commissioner of Insurance shall 
be a party to the suit, and the funds shall be distributed by the court, but no cost 
of such action shall be adjudged against the Commissioner of Insurance. (1909, 
64923 )'6.4 Gr S mist 64459) 


The federal receiver of a foreign insur- 
ance company would be entitled to ap- 
pear and contest any doubtful claim in an 
action brought under this section to sub- 
ject the insurance company’s deposit to 


claimants. Continental Bank & Trust Co. 
v. Gold, 140 F. Supp. 252 (1956). 

Cited in Boney v. Central Mut. Ins. Co., 
2138 N. C. 470, 196 S$: E.°837,411 7 lee 
231 (1938). 


the payment of unsatisfied claims of State 


§ 58-186. Substitution for securities paid. — Where the principal of 
any of the securities so deposited is paid to the Commissioner of Insurance, he 
shall notify the company or its agent in this State, and pay the money so received 
to the company upon receiving other securities of the character named in this 
article to an equal amount, or, upon the failure of the company for thirty days 
after receiving notice to deliver such securities to an equal amount to the Com- 
missioner of Insurance, he may invest the money in any such securities and hold 
the same as he held those which were paid. (1909, c. 923, s. 5; C. S., s. 6446.) 


§ 58-187. Return of deposits. — If such company ceases to do business 
in this State and its liabilities, whether fixed or contingent upon its contracts, 
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to persons residing in this State or having policies upon property situated in this 
State have been satisfied or have been terminated, or have been fully reinsured, 
with the approval of the Commissioner, in a solvent company licensed to do an 
insurance business in North Carolina approved by the Commissioner, upon satis- 
factory evidence of this fact to the Commissioner of Insurance the State Treas- 
urer shall deliver to such company, upon the order of the Commissioner of In- 
surance, the securities in his possession belonging to it, or such of them as remain 
after paying the liabilities aforesaid. (1909, c. 923, s. 6: C. S., & 6447; 1951, c. 
Volo.) 

Editor’s Note.— The 1951 amendment to do an insurance business in North 
inserted the words “or have been fully re- Carolina approved by the Commissioner.” 
insured, with the approval of the Com- For brief comment on the amendment, 
missioner, in insolvent company licensed see 29 N. C. Law Rev. 398. 


§ 58-188. Deposit required before license granted; exception. — 
When any fire insurance company files an application with the Commissioner of 
Insurance to be admitted to do business in this State, he shall Tequirenoreita 
‘compliance with the provisions of this article before issuing a license to such 
company; but this article shall not apply to companies licensed to do a rein- 
surance business only. (1909, c. 923, s. 7; 1915, c. 166, s.6;C. S., s. 6448. ) 


§ 58-188.1. Deposits held in trust by Commissioner or Treasurer. 
—(a) Deposits by Domestic Company.—The Commissioner of Insurance or the 
Treasurer, in his official capacity, shall take and hold in trust deposits made by 
any domestic insurance company for the purpose of complying with the laws of 
any other state to enable the company to do business in that state, The com- 
pany making the deposits is entitled to the income thereof, and may, from time 
to time, with the consent of the Commissioner of Insurance or Treasurer, and 
when not forbidden by the law under which the deposit was made, change in 
whole or in part the securities which compose the deposit for other solvent se- 
curities of equal par value. Upon request of any domestic insurance company 
such officer may return to the company the whole or any portion of the securities 
‘of the company held by him on deposit, when he is satisfied that they are sub- 
ject to no liability and are not required to be longer held by any provision of law 
or purpose of the original deposit. 

(b) Deposits by Foreign or Alien Company. The Commissioner or ‘Treasurer 
may return to the trustees or other representatives authorized for that purpose 
any deposit made by a foreign or alien insurance company, when it appears that 
the company has ceased to do business in the State and is under no obligation 
to policyholders or other persons in the State for whose benefit the deposit was 
made. 

(c) Action to Enforce or Terminate the Trust—An insurance company which 
has made a deposit in this State pursuant to this chapter, or its trustees or resi- 
dent managers in the United States, or the Commissioner of Insurance, or any 
creditor of the company, may at any time bring an action in the Superior Court 
of Wake County against the State and other parties properly joined therein, to 
enforce, administer, or terminate the trust created by the deposit. ‘The process in 
this action shall be served on the officer of the State having the deposit, who shall 
appear and answer in behalf of the State and perform such orders and judgments 
as the court may make in such action. (1899, c. 54, s. 17; 1901, c. 391, s. 2; 
1905, C° 438,78) 1,/68536,'s. 45 Rev, s..4709:-C.iS., 5, 6313.* 1945, c.)384.) 

Editor’s Note.—The 1945 amendment inserted the words “or alien” in subsec- 
transferred this section from § 58-55 and tion (b). 


§ 58-188.2. Deposits subject to approval and control of Commis- 
sioner.—The deposits of securities required to be made by any insurance com- 
pany of this State shall be approved by the Commissioner of Insurance of the 
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State, and he may examine them at all times, and may order all or any part there- 
of changed for better security, and no change or transfer of the same may be 
made without his assent. (1903, c. 536, s. 5; Rev., s. 4710; C. S., s. 6314; 1945, 
c. 384.) 

Editor’s Note.— The 1945 amendment 
transferred this section from § 58-56. 


§ 58-188.3. Deposits by alien companies required and regulated.— 
An alien company, other than life, shall not be admitted to do business in this 
State until, in addition to complying with the conditions by law prescribed for 
the licensing and admission of such companies to do business in this State, it 
has made a deposit with the Treasurer or Commissioner of Insurance of this 
State, or with the financial officer of some other state of the United States, of 
a sum not less than the capital required of like companies under this chapter. 
This deposit must be in exclusive trust for the benefit and security of all the com- 
pany’s policyholders and creditors in the United States, and may be made in 
the securities, but subject to the limitations, specified in this chapter with regard 
to the investment of the capital of domestic companies formed and organized un- 
der the provisions of this chapter. The deposit shall be deemed for all purposes 
of the insurance law the capital of the company making it. (1899, c. 54, s. 64; 
1903, ¢.438/9s 62 Revs. 24711) Cro Se 055. 1lot jn Caos) 


Editor’s Note.— The 1945 amendment 
transferred this section from § 58-57, sub- 
stituted “alien” for “foreign” in the cap- 
tion, and substituted at the beginning of 
the section the words “An alien company, 


other than life’ for the words “A foreign 
company, if incorporated or associated 
under the laws of any government or 
state other than the United States or one 
of the United States.” 


§ 58-188.4. Deposits by life companies not chartered in United 
States.—Every alien life insurance company organized under the laws of any 
other country than the United States must have and keep on deposit with some 
state insurance department or in the hands of trustees, in exclusive trust for the 
security of its contracts with policyholders in the United States, funds of an 
amount equal to the net value of all its policies in the United States and not less 
than three hundred thousand dollars. (1899, c. 54, s. 56; Rev., s. 4712; C. S., 
s. 6316; 1945, c. 384.) 

Editor’s Note.— The 1945 amendment 
transferred this section from § 58-58, in- 
serted the word “alien” as the second 
word of the section, and increased the 


amount at the end of the section from 
two hundred thousand to three hundred 
thousand dollars. 


§ 58-188.5. Registration of bonds deposited in name of Treasurer. 
—The Commissioner of Insurance is hereby empowered, upon the written con- 
sent of any insurance company depositing with the Commissioner or the State 
Treasurer under any law of this State, any state, county, city, or town bonds 
or notes which are payable to bearer, to cause such bonds or notes to be registered 
as to the principal thereof in lawful books of registry kept by or in behalf of 
the issuing state, county, city or town, such registration to be in the name of the 
Treasurer of North Carolina in trust for the company depositing the notes or 
bonds and the State of North Carolina, as their respective interest may appear, 
and is further empowered to require of any and all such companies the filing of 
written consent to such registration as a condition precedent to the right of mak- 
ing any such deposit or right to continue any such deposit heretofore made. 
(19255 Cal49;1s: 2.1945 0c. Sats) 

Editor’s Note.— The 1945 amendment 
transferred this section from § 58-59. 


Stated in Continental Bank & ‘Trust 
Co. v. Gold, 140 F. Supp. 252° (1956); 


§ 58-188.6. Notation of registration; release. — Bonds or notes so 
registered shall bear notation of such registration on the reverse thereof, signed 
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by the registering officer or agent, and may be released from such registration 
and may be transferred on such books of registry by the signature of the State 
iureasurérem (19258601455 sis3 741 9455:64 384.) 

Editor’s Note.— The 1945 amendment 
transferred this section from § 58-60. 


S 58-188.7. Expenses of registration.—The necessary expenses of pro- 
curing such registration and any transfer thereof shall be paid by the company 
making the deposits. (1925, c. 145, s. 4; 1945, c. 384.) 

Editor's Note.— The 1945 amendment 
transferred this section from § 58-61. 


§ 58-188.8. Bond in lieu of deposit.—In lieu of any deposit required in 
this chapter a company may give a surety bond issued by a company licensed 
in this State, the form of which bond shall be approved by the Commissioner. 
(1945, c. 384.) 

ARTICLE 21. 


Insuring State Property. 


§ 58-189. State property fire insurance fund created.—Upon the ex- 
piration of all existing policies of fire insurance upon State owned buildings, fix- 
tures, furniture, and equipment therein, including all such property the title to 
which may be in any State department, institution, or agency, the State of North 
Carolina shall not reinsure any of such properties. 

There is hereby created a “State property fire insurance fund,” which shall 
be as a special fund in the State treasury, for the purpose of providing a reserve 
against loss from fire at State departments and institutions. The sinking fund 
commission shall invest all funds deposited in the “State property fire insurance 
fund” in the same type of securities in which State sinking funds may be invested 
and all earnings of the fund shall become a part of the fund and be held and 
invested as contributions are invested. The unexpended appropriations of State 
departments and institutions for fire insurance premiums for the fiscal year 1944- 
45 and the appropriations for fire insurance premiums made for the biennium 
1945-47 or that may thereafter be made for this purpose shall be transferred to 
they state property fire insurance fund.” (1945, c. 1027, s. 1.) 

Editor’s Note.— The 1945 amendment procure policies of insurance on State 
rewrote this section, which formerly re- property. 
quired the Commissioner of Insurance to 


§ 58-190. Appropriations; fund to pay administrative expenses.— 
Upon the expiration of the existing fire insurance policies on said properties and 
in making appropriations for any biennium after the next biennium, the Com- 
missioner of Insurance shall file with the budget bureau his estimate of the ap- 
propriations which will be necessary in order to set up and maintain an ade- 
quate reserve to provide a fund sufficient to protect the State, its departments, 
institutions, and agencies from loss or damage to any of said properties up to 
fifty per centum of the value thereof. Appropriations made for the creating of 
such fire insurance reserves against property of the Department of Agriculture, 
or the State Highway Commission or any special operating fund shall be charged 
against the funds of such departments. 

The State property fire insurance fund is authorized and empowered to pay 
all the administrative expenses occasioned by the administration of article 21 of 
chapter 58 of the General Statutes. (1945, c. 1027, s..2; 1957, c. 65, s. 11; 1959, 
Gal o2is al.) 


Editor’s Note.— The 1945 amendment “Highway Commission” for “Highway 


rewrote this section, which formerly re- and Public Works Commission” in the 
lated to the payment of premiums on pol- first paragraph. The 1959 amendment 
icies insuring State property. added the second paragraph. 


The 1957 amendment _ substituted 
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§ 58-191. Payment of losses; rules and regulations; sprinkler 
leakage insurance.—lIn case of total loss of any property of any State institu- 
tion or partial loss thereof or the loss or damage of any other aforesaid State- 
owned property, the Commissioner of Insurance is authorized, empowered and 
directed to determine the amount of the loss and to certify the amount of loss 
to the department or institution concerned, to the budget bureau and to the Gov- 
ernor and Council of State. The Governor and Council of State may authorize 
transfers from the “State property fire insurance fund” to the State agency hav- 
ing suffered a fire damage in such amounts as they may consider necessary to 
restore the loss sustained, and in the event there is not a sufficient sum in said 
State property fire insurance fund, the Governor and Council of State may sup- 
plement said fund from the contingency and emergency fund, and if there is not 
a sufficient amount therein, then from the State postwar reserve fund. Such 
funds as shall be allocated from such reserve fund shall be paid therefrom upon 
warrant of the State Auditor. 

The Commissioner of Insurance, with the approval of the Council of State, is 
authorized and empowered to adopt and promulgate all such rules and regulations 
as may be necessary to carry out the purpose and intent of the provisions of this 
article and all such rules and regulations as may be adopted in accordance here- 
with shall be binding upon all the departments, bureaus, agencies and institutions 
of the State. The Commissioner of Insurance, with the approval of the Goy- 
ernor and Council of State, is authorized and empowered to purchase from in- 
surers admitted to do business in North Carolina such insurance or reinsurance 
as may be necessary to protect the State property fire insurance fund against 
loss on any one building and contents in excess of not less than $50,000. The 
premiums on such coverage shall be paid from the State property fire insurance 
fund hereinbefore provided. 

Upon request of any State department, agency or institution, sprinkler leakage 
insurance shall be provided on designated State-owned property of such depart- 
ment, agency or institution which is insured by the State property fire insur- 
ance fund, Premiums for such insurance coverage shall be paid by each request- 
ing department, agency or institution in accordance with rates fixed by the Com- 
missioner of Insurance. Losses covered by such insurance may be paid out of 
the State property fire insurance fund in the same manner as fire losses. ‘The 
Commissioner of Insurance, with the approval of the Governor and Council of 
State, is authorized and empowered to purchase from insurers admitted to do 
business in North Carolina such insurance or reinsurance as may be necessary 
to protect the State property fire insurance fund against loss with respect to 
such insurance coverage. (1945, c. 1027, s. 3; 1951, c. 802; 1959, c. 182, s. 2.) 


Editor’s Note.— The 1945 amendment The 1951 amendment added the second 
rewrote this section, which formerly re- paragraph. 
lated to the payment of premiums for pol- The 1959 amendment added the third 


icies covering property of, or in charge paragraph. 
of, the Department of Agriculture and the 
State Prison. 


§ 58-191.1. Extended coverage insurance.—Upon request of any State 
department, agency or institution, extended coverage insurance shall be provided 
on designated State-owned property of such department, agency or institution 
which is insured by the State property fire insurance fund. Premiums for such 
insurance coverage shall be paid by each requesting department, agency or insti- 
tution in accordance with rates fixed by the Commissioner of Insurance. Losses 
covered by such insurance may be paid for out of the State property fire in- 
surance fund in the same manner as fire losses. The Commissioner of Insurance, 
with the approval of the Governor and Council of State, is authorized and em- 
powered to purchase from insurers admitted to do business in North Carolina 
such insurance or reinsurance as may be necessary to protect the State property 
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fire insurance fund against loss with respect to such insurance coverage. ‘The 
words “extended coverage insurance,” as used in this section, mean insurance 
against loss or damage caused by windstorm, hail, explosion, riot, riot attending 
a strike, civil commotion, aircraft, vehicles or smoke, (1957, c. 67.) 


§ 58-191.2. Use and occupancy and business interruption insur- 
ance.—Upon request of any State department, agency or institution, use and oc- 
cupancy and business interruption insurance shall be provided on State-owned 
property of such department, agency or institution which is insured by the State 
property fire insurance fund. Premiums for such insurance coverage shall be paid 
by each requesting department, agency or institution in accordance with rates 
fixed by the Commissioner of Insurance. Losses covered by such insurance may 
be paid for out of the State property fire insurance fund in the same manner as 
fire losses. ‘The Commissioner of Insurance, with the approval of the Governor 
and Council of State, is authorized and empowered to purchase from insurers 
admitted to do business in North Carolina such insurance or reinsurance as 
may be necessary to protect the State property fire insurance fund against loss 
with respect to such insurance coverage. (1957, c. 67.) 


§ 58-192. Information furnished Commissioner by officers in charge. 
—lIt is the duty of the different officers or boards having in their custody any 
property belonging to the State to inform the Commissioner, giving him in detail 
a full description of same, and to keep him informed of any changes in such 
property or its location or surroundings. (1901, c. 710, ss. 1, 2; 1903, c. 771, 
See inevgnsn 402641 GC. -G., 6.64525) 


§ 58-193. Commissioner to inspect State property; plans sub- 
mitted.—It is the duty of the Commissioner at least once in each year, or 
oftener, if deemed necessary, to visit, inspect, and thoroughly examine each State 
institution or other State property with a view to its protection from fire, as well 
as to the safety of its inmates or the property therein in case of fire, and call to 
the attention of the board or officer having the same in charge any defect noted 
by him or any improvement deemed necessary. No board, commission, super- 
intendent, or other person or persons authorized and directed by law to select 
plans and erect buildings for the use of the State of North Carolina or any in- 
stitution thereof, or for the use of any county, city, or incorporated town or school 
district shall receive and approve of any plans until they are submitted to and 
approved by the Commissioner of Insurance of the State as to the safety of the 
proposed buildings from fire, as well as the protection of the inmates in case of 
Cm OL C710 cc, 21903, cy 7/71) cs oimhev.as 4820 -21909)-c. 880. 1919, 
Celeron ©5478-0453.) 


§ 58-194. Report required of Commissioner.—The Commissioner of 
Insurance must submit to the Governor a full report of his official action under 
this article, with such recommendations as commend themselves to him, and it 
shall be embodied in or attached to his biennial report to the General Assembly. 
fd Pacey lOmscs 1) 2301903) coy iis 4 Rev. ay 4650 Or ons.) 6454 1945. 
c. 386.) 

Editor’s Note.— The 1945 amendment appearing after the word “submit” near 
struck out the word “annually” formerly the beginning of the section. 


§ 58-194.1. Liability insurance required for State-owned vehicles. 
—Every department, agency or institution of the State shall acquire motor ve- 
hicle liability insurance on all State-owned motor vehicles under its control. 
A general fund department, agency or institution which does not have sufficient 
funds within its existing budget to pay the premiums for such insurance may, 
with the approval of the Advisory Budget Commission, make application to the 
Director of the Budget for allocation of funds for payment of premiums out of 
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the contingent or emergency appropriation in the manner prescribed by G. S. 


143-12. (1959, c. 1248.) 
SUBCHAPTER IV. LIFE INSURANCE. 


ARTICLE 22. 
General Regulations of Business. 


§ 58-195. Definitions; requisites of contract.—All corporations or as- 
sociations doing business in this State, under any charter or statute of this or 
any other state, involving the payment of money or other thing of value to families 
or representatives of policy and certificate holders or members, conditioned 
upon the continuance or cessation of human life, or involving an insurance, 
guaranty, contract, or pledge for the payment of endowments or annuities, or 
who employ agents to solicit such business, are life insurance companies, in all 
respects subject to the laws herein made and provided for the government of 
life insurance companies, and shall not make any such insurance, guaranty, con- 
tract, or pledge in this State with any citizen, or resident thereof, which does not 
distinctly state the amount of benefits payable, the manner of payment, the con- 
sideration therefor and such other provisions as the Commissioner may require. 


(1899 cro4 {825559 Rev.; 8847735 Ca onic: 0450 61940. "Cno/0m) 


Editor’s Note.— The 1945 amendment common carriers having relief depart- 


repealed the former section and inserted 
the present one in place thereof. Formerly 
the section applied also to partnerships 


ments, pension or annuity plans, or other 
organizations or associations for the ben- 
efit of their employees or former employ- 


and individuals. The amendatory act, ees; or to associations of such common 
which amended, inserted or repealed a carriers administering such departments, 
large number of sections of this chapter, plans or organizations.” 
providesss| This, act, shall not’ apply. to 

§ 58-195.1. Industrial life insurance defined. — Industrial life insur- 


ance is hereby declared to be that form of life insurance under which the premi- 
ums are payable monthly or oftener, provided the face amount of insurance stated 
in the policy does not exceed one thousand dollars ($1,000.00) and the words 
“Industrial Policy” are printed upon the policy as a part of the descriptive mat- 
ters e104. Cor oO a cm ee 

Editor’s Note. — Prior to the 1947 
amendment the premiums were payable 
weekly or monthly or oftener. 


§ 58-195.2. Credit life insurance defined.—Credit life insurance is de- 
clared to be insurance upon the life of a debtor who may be indebted to any per- 
son, firm, or corporation extending credit to said debtor. Credit life insurance 
may include the granting of additional benefits in the event of total and perma- 
nent disability of the debtor. (1953, c. 1096, s. 1.) 


58-195.3. Any type of survivorship fund in life insurance con- 
tract prohibited.—No life insurance company shall hereafter deliver in this 
State, as a part of or in combination with any insurance, endowment or annuity 
contract, any agreement or plan, additional to the rights, dividends, and benefits 
arising out of any such insurance, endowment or annuity contract, which pro- 
vides for the accumulation of profits over a period of years and for payment of 
all or any part of such accumulated profits only to members or policyholders of 
a designated group or class who continue as members or policyholders until the 
end of a specified period of years. Nor shall any such company deliver in this 
State any individual life insurance policy which provides that on the death of 
anyone not specifically named therein, the owner or beneficiary of the policy shall 
receive the payment or granting of anything of value. (1955, c. 492.) 
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§ 58-195.4. Tie-in sales with life insurance prohibited.—No life in- 
surance company shall hereafter deliver in this State, as a part of or in combi- 
nation with any insurance, endowment or annuity contract, any agreement or 
plan, additional to the rights, dividends, and benefits arising out of any such in- 
surance, endowment, or annuity contract which provides for the sale, solicitation, 
or delivery of any stock or shares of stock in the company issuing the policy or in 
any other insurance company or other corporation, or benefit certificate, securi- 
ties, or any special advisory board contract, or other contracts or resolutions of 
any kind promising returns and profits, or dividends equivalent to stock divi- 
dends as an inducement to or in connection with the sale of the insurance or to 
the taking of the policy. Nothing herein contained shall be construed as pro- 
hibiting any participating insurer from distributing to its policyholders dividends, 
savings or the unused or unabsorbed portion of premiums and premium deposits. 


7c as OZ.) 
§ 58-196: Transferred to § 58-151.1 by Session Laws 1945, c. 379. 


§ 58-197. Soliciting agent represents the company.—A person who 
solicits an application for insurance upon the life of another, in any controversy 
relating thereto between the insured or his beneficiary and the company issuing a 
policy upon such application, is the agent of the company and not of the insured. 
07058, S.15C.5.,. 5164525) 

This section does not attempt to pre= | ©Ins, Co; 4185 


NGF CH 121 0116s Sas 266 


scribe the extent of the agent’s authority 
or to convert a special or limited agency 
into one with general powers. Fountain 
ve Mitual Wife Ins. Co, 55 F. (2d) 120 


(1932). See also Provident Mut. Life 
is Cow v. Parsons) 70°F. (2d) 863 
(1934). 


Insurer Liable for Delay of Agent.—‘“If 
the defendant’s agent wrongfully failed to 
deliver the policy within a reasonably 
short time after its receipt, during which 
time the plaintiff's intestate was in good 
health and ready, able, and willing to pay 
the premium on delivery, as_ stipulated, 
and plaintiff's intestate having thereafter 
become ill, the defendant could not with- 
hold the delivery so as to release it from 
responsibility. American Trust Co. v. 
Pitesins.Co.1173N. C.°558,92 SEs 706 
(1917).” Fox v. Volunteer State Life 


(1923). 

When Knowledge of Agent Imputed to 
Company.—In the absence of fraud or 
collusion between the insured and the 
agent, the knowledge of the agent when 
acting within the scope of the powers en- 
trusted to him will be imputed to the com- 
pany, though a direct stipulation to the 
contrary appears in the policy or the ap- 
plication for the same. However, it is 
otherwise when it clearly appears that an 
insurance agent and the insured partici- 
pated in a fraud by inserting false an- 
swers with respect to material facts in 
an application for insurance. The knowl- 
edge of the agent in such instances will 
not be imputable to his principal. Thomas- 
Yelverton Co. v. State Capital Life Ins. 
Cogne38e Na Ca 278 07 SP B (8d)n692 
(1953). 


§ 58-198. Discrimination between insurants forbidden. — A life in- 
surance company doing business in this State shall not make any distinction or 
discrimination in favor of individuals between insurants of the same class and 
equal expectation of life in the amount of payment of premiums or rates charged 
for policies of life or endowment insurance, or in the dividends or other benefits 
payable thereon, or in any of the terms and conditions of the contracts it makes ; 
nor shall any such company or any agent thereof make any contract of insurance 
or agreement as to such contract other than as plainly expressed in the policy 
issued thereon, nor pay or allow as inducement to insurance any rebate of 
premium payable on the policy, or any special favor or advantage in the dividends 
or other benefit to accrue thereon, or any valuable consideration or inducement 
whatever not specified in the policy contract of insurance; nor give, sell, or pur- 
chase, or offer to give, sell, or purchase as inducement to insurance or in con- 
nection therewith any stocks, bonds, or other securities of any insurance com- 
pany or other corporation, association, or partnership, or any dividends or profits 
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to accrue therein, or anything of value whatsoever not specified in the policy. 


(1899, «ci, 545 5) 57% 1903 "ce438, Son5 010 Rew, $P47757 1911) Gy 1968s) A eo 


s. 6458.) 


The purpose of the statute is to prevent 
discrimination among policyholders of like 
class and expectancy, and, in aid and fur- 
therance of this desirable purpose, to se- 
cure publicity by requiring that all the 
stipulations of the contract and all agree- 
ments between the insurant and the com- 
pany in reference thereto shall be plainly 
expressed in the policy. Smathers v. 
Bankers Lite Ins. Co., 151 N.C 98, 65 S. 
E. 746 (1909). 

The purpose of the statute is to require 
all of the contract between the parties to 
be set forth in the policy and to afford 
protection to the policyholder. ‘The pur- 
pose is to require the parties to incorpo- 
rate in the insurance contract anything 
pertaining to its validity at the time it is 
written. New York iLife Ins. Co. v. 
Guyes, 22 F. Supp. 454 (1988). 

The prohibition of discrimination is a 
restriction applicable to the insurer, and 
the statute purports to operate upon in- 
surance companies alone. Robinson v. 
Security, Life; cte, Co, 1635Ny Cedisn79 
Sid. 68ta(1913)3 

Instance of Illegal Discrimination.— 
The exercise of option given by a mu- 
tual life insurance company to one of its 
policyholders of greater value than that 
given to the others is an illegal and void 
discrimination, prohibited by our statute 
and general principles of law. Graham vy. 
Miatital eel iteme ins ©O. md Omme Nee © aeodio MO 
S. Hs. 918). 

Statute Does Not Invalidate Policies.— 
This section does not invalidate contracts 
of insurance made in violation of its pro- 
visions. Robinson v. Security Life, etc., 
Cos) 163) NG, e415 79 nS eesti 1913), 
See Security Life, etc., Co. v. Costner, 
140 INa C293 sOcmonee emo 0 4m Cl908)). 

And Insured May Recover for Cancella- 
tion of Policy.—Where the insured has, in 
good faith, entered into a policy contract 
with the company whereby he has secured 
a policy at a reduced rate of premium, the 
parties are not in pari delicto; and he may 
recover damages, upon the cancellation 
by the company of his policy, for its dis- 
crimination forbidden by the statute. Rob- 
inson y= oecurity, Lite, vette: CommiGsaN. 
C. 415; 79.S. BE. 681 (1913). 

Transactions up to the issuance of a life 
policy merge therein upon its issuance and 
acceptance by the insured. Graham v. 
Mutual Difevinss.Co.,.176 No Casle69 to, 
E. 6 (1918). See New York Life Ins. Co. 
v. Guyes, 22 F. Supp. 454 (1938), citing 
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Floars vy. Aetna Life Ins)’ Co., 144 Ne. 
232, 56 S. E. 915 (1907). 

And Collateral Agreements Are Not 
Binding Unless Included in Policy.—Un- 
der this section, the terms and conditions 
of the insurance must be plainly expressed 
in the policy as issued, and collateral 
agreements with local agents are not 
binding unless included in the _ policy. 
Graham v. Mutual Life Ins. Co., 176 N. 
(53435007 (SN ES GACL91 8). 

It would seem that an agreement by a 
local agent that the policy would be in ef- 
fect from the date of application and pay- 
ment of the first premium, where the pol- 
icy provided it would be effective from 
delivery, would be in contravention of 
this section. Jones v. Gate City Life Ins. 
Co., 216 N. ©, 300714 SS: SR eames 
(1939). 

A policyholder cannot enforce against 
the insurance company a_ severable col- 
lateral agreement to his policy contract 
of life insurance which is prohibited by 
this statute, upon the principle that the 
law was not passed for the benefit of the 
company resisting recovery, but for the 
protection of the policyholders when it 
appears that the agreement is executory 
in character and gives him a preference 
over the general body of policyholders for 
whose benefit the statute was passed. In 
such cases, the parties are in pari delicto. 
Smathers v. Bankers Life Ins. Co., 151 
N. C. 98, 65 S. E. 746 (1909). 

When a collateral agreement delivered 
to insured with his policy provided for the 
reduction of premiums to be paid thereon, 
and is claimed to be the sole inducement 
moving him to take the policy, it is neces- 
sary for these inducements so claimed to 
be specified in the policy contract. Other- 
wise the collateral agreement is prohibited 
by the statute and not enforceable. Sma- 
thers; v. Bankers Life Ins. SConni side Ne Ge 
98, 65 S. E. 746 (1909). 

A valid policy of life insurance is sever- 
able from an invalid collateral agreement 
made at one and the same time, respecting 
a benefit prohibited by the statute. Se- 
curity Life, etc, Co. v. Costner, 49am, 
C. 293, 63 S. E. 304 (1908). 

And Insurer May Recover on Note 
Given in Payment of Policy—When the 
insured has given his note for the premi- 
ums on his life insurance policy, and has 
received for one year, in this manner, the 
benefits of the insurance, he cannot avoid 
paying his note upon the ground of his 
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having collaterally contracted with the tion. Security Life, etc., Co. v. Costner, 
company for the deduction of a certain 149 N. C. 293, 63 S. E. 304 (1908), cited 
amount by way of renewal commissions - in Smathers v. Bankers Life Ins. Co., 151 
in violation of the provisions of this sec- N. C. 98, 65 S. E. 746 (1909). 


§ 58-199. Misrepresentations of policy forbidden.—No life insurance 
company doing business in this State, and no officer, director, solicitor, or other 
agent thereof, shall make, issue, or circulate, or cause to be made, issued, or cir- 
culated any estimate, illustration, circular, or statement of any sort misrepresent- 
ing the terms of the policy issued by it or the dividends or share of surplus to 
be received thereon, or shall use any name or title of any policy or class of poli- 
cies misrepresenting the true nature thereof. Nor shall any such company, agent, 
or broker make any misrepresentation to any person insured in said company or 
in any other insurer or governmental agency for the purpose of inducing or tend- 
ing to induce such person to lapse, forfeit, or surrender his said insurance. 
ol onc oer 0.,.840459 = «19477647212 ) 

Editor’s Note.— The 1947 amendment “insurer or governmental agency” for the 
substituted in the last sentence the words word “company.” 


§ 58-200: Repealed by Session Laws 1945, c. 379. 


§ 58-201. Reserve fund of domestic companies to be calculated.— 
The valuation of the reserves on the policies and bonds of every life insurance 
company incorporated by the laws of this State shall be based upon any recog- 
nized standard of valuation and mortality table as the Commissioner should deem 
best for the security of the business and the safety of the persons insured. ‘The 
Commissioner shall annually value or cause to be valued the reserves on all poli- 
cies and annuities of each domestic company and may accept the valuation of such 
reserves made by the company upon such evidence of its correctness as he may 
require. Upon this valuation being made by the Commissioner and a certificate 
thereof furnished by him, each company shall pay to such officer, to defray the 
expenses thereof, the sum of one cent for every thousand dollars of the whole 
amount insured by its policies so valued. The reserve fund hereinbefore pro- 
vided for shall not be available for or used for any other purpose than the dis- 
charge of policy obligations, but is a trust fund to be held and expended only for 
the benefit of policyholders. In case of the insolvency of the company, the re- 
serve on outstanding policies may, with the consent of the Commissioner, be used 
for the reinsurance of its policies to the extent of their pro rata part thereof. 
LU Do 0.9 s 4 190) cr 410 Reve sy 47/78 1907, c. 1000 ten 7- CiuS. 5, 
6461; 1945, c. 379.) 

Editor’s Note.— The 1945 amendment 
rewrote this section. 


§ 58-201.1. Standard Valuation Law. — (a) This section shall be 
known as the Standard Valuation Law. 

(b) The Commissioner shall annually value, or cause to be valued, the reserve 
liabilities (hereinafter called reserves) for all outstanding life insurance policies 
and annuity and pure endowment contracts of every life insurance company do- 
ing business in this State, and may certify the amount of such reserves, specify- 
ing the mortality table or tables, rate or rates of interest and methods (net level 
premium method or other) used in the calculation of such reserves. Group 
methods and approximate averages for fractions of a year or otherwise may be 
used in calculating such reserves and the valuation made by the company may 
be accepted by the Commissioner upon such evidence of its correctness as the 
Commissioner may require. In lieu of the valuation of the reserves herein re- 
quired of any foreign or alien company, he may accept any valuation made, or 
caused to be made, by the insurance supervisory official of any state or other 
jurisdiction when such valuation complies with the minimum standard herein 
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provided and if the official of such state or jurisdiction accepts as sufficient and 
valid for all legal purposes the certificate of valuation of the Commissioner when 
such certificate states the valuation to have been made in.a specified manner ac- 
cording to which the aggregate reserves would be at least as large as if they 
had been computed in the manner prescribed by the law of that state or jurisdic- 
tion. 


(c) The minimum standard for the valuation of all such policies and contracts 
issued prior to the operative date of § 58-201.2 shall be that provided by the 
laws in effect immediately prior to such date. ‘The minimum standard for the 
valuation of all such policies and contracts issued on or after the operative date 
of § 58-201.2 shall be the Commissioner’s reserve valuation method defined in 
subsection (d), three and one-half per cent (314%) interest, and the following 
tables : 


(1) For all ordinary policies of life insurance issued on the standard basis, 
excluding any disability and accidental death benefits in such policies, 
the Commissioner’s 1941 Standard Ordinary Mortality Table for such 
policies issued prior to the operative date of subdivision (e) (2) of 
§ 58-201.2, and the Commissioner’s 1958 Standard Ordinary Mor- 
tality Table for such policies issued on or after such operative date; 
provided that for any category of such policies issued on female risks 
all modified net premiums and present values referred to in this sec- 
tion may be calculated according to an age not more than three years 
younger than the actual age of the insured. 

(2) For all industrial life insurance policies issued on the standard basis, ex- 
cluding any disability and accidental death benefits in such policies, 
the 1941 Standard Industrial Mortality Table. 

(3) For annuity and pure endowment contracts, excluding any disability and 
accidental death benefits in such policies, the 1937 Standard Annuity 
Mortality Table. 

(4) For total and permanent disability benefits in or supplementary to ordi- 
nary policies or contracts, Class (3) Disability Table (1926) which, 
for active lives, shall be combined with a mortality table permitted for 
calculating the reserves for life insurance policies. 

(5) For accidental death benefits in or supplementary to policies, the Inter- 
Company Double Indemnity Mortality Table combined with a mor- 
tality table permitted for calculating the reserves for life insurance 
policies. 

(6) For group life insurance, life insurance issued on the substandard basis 
and other special benefits, such tables as may be approved by the 
Commissioner. 

(d) Reserves according to the Commissioner’s reserve valuation method, for 
the life insurance and endowment benefits of policies providing for a uniform 
amount of insurance and requiring the payment of uniform premiums shall be 
the excess, if any, of the present value, at the date of valuation, of such future 
guaranteed benefits provided for by such policies, over the then present value of 
any future modified net premiums therefor. The modified net premiums for any 
such policy shall be such uniform percentage of the respective contract premiums 
for such benefits that the present value, at the date of issue of the policy, of all 
such modified net premiums shall be equal to the sum of the then present value of 
such benefits provided for by the policy and the excess of (1) over (2), as fol- 
lows: 

(1) A net level annual premium equal to the present value, at the date of 
issue, of such benefits provided for after the first policy year, divided 
by the present value, at the date of issue, of an annuity of one per 
annum payable on the first and each subsequent anniversary of such 
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policy on which a premium falls due; provided, however, that such 
net level annual premium shall not exceed the net level annual pre- 
mium on the nineteen year premium whole life plan for insurance of 
the same amount at an age one year higher than the age at issue of 
such policy. 

(2) A net one year term premium for such benefits provided for in the first 
policy year. 

Reserves according to the Commissioner’s reserve valuation method for 


(1) Life insurance policies providing for a varying amount of insurance or 
requiring the payment of varying premiums, 
(2) Annuity and pure endowment contracts, 
(3) Disability and accidental death benefits in all policies and contracts, and 
(4) All other benefits, except life insurance and endowment benefits in life 
insurance policies, 
shall be calculated by a method consistent with the principles of this section. 

(e) In no event shall a company’s aggregate reserves for all life insurance 
policies, excluding disability and accidental death benefits, issued on or after 
the operative date of § 58-201.2, be less than the aggregate reserves calculated 
in accordance with the method set forth in subsection four and the mortality 
table or tables and rate or rates of interest used in calculating nonforfeiture bene- 
fits for such policies. 

(£) Reserves for all policies and contracts issued prior to the operative date of 
§ 58-201.2 may be calculated, at the option of the company, according to any 
standards which produce greater aggregate reserves for all such policies and con- 
tracts than the minimum reserves required by the laws in effect immediately prior 
to such date. 

Reserves for any category of policies, contracts or benefits as established by 
the Commissioner, issued on or after the operative date of § 58-201.2, may be 
calculated, at the option of the company, according to any standards which pro- 
duce greater aggregate reserves for such category than those calculated accord- 
ing to the minimum standard herein provided, but the rate or rates of interest 
used shall not be higher than the corresponding rate or rates of interest used 
in calculating any nonforfeiture benefits provided for therein. Provided, how- 
ever, that reserves for participating life insurance policies issued on or after the 
operative date of § 58-201.2 may, with the consent of the Commissioner, be 
calculated according to a rate of interest lower than the rate of interest used in 
calculating the nonforfeiture benefits in such policies, with the further proviso 
that if such lower rate differs from the rate used in the calculation of the nonfor- 
feiture benefits by more than one-half per cent (14%), the company issuing such 
policies shall file with the Commissioner a plan providing for such equitable in- 
creases, if any, in the cash surrender values and nonforfeiture benefits in such 
policies as the Commissioner shall approve. 

Any such company which at any time shall have adopted any standard of 
valuation producing greater aggregate reserves than those calculated according 
to the minimum standard herein provided may, with the approval of the Com- 
missioner, adopt any lower standard of valuation, but not lower than the mini- 
mum herein provided. 


(g) If the gross premium charged by any life insurance company on any policy 
or contract is less than the net premium for the policy or contract according to 
the mortality table, rate of interest and method used in calculating the reserve 
thereon, there shall be maintained on such policy or contract a deficiency reserve 
in addition to all other reserves required by law. For each such policy or con- 
tract the deficiency reserve shall be the present value, according to such standard, 
of an annuity of the difference between such net premium and the premium 
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charged for such policy or contract, running for the remainder of the premium- 
paying period. (1945, c. 379; 1959, c. 484, s. 1.) 

Editor’s Note. — The 1959 amendment (c) following the words “Mortality Table” 
added all of subdivision (1) of subsection in line three. 


§ 58-201.2. Standard nonforfeiture provisions.—(a) ‘This section shall 
be known as the Standard Nonforfeiture Law. 

(b) In the case of policies issued on or after the operative date of this section, 
as defined in subsection (h), no policy of life insurance, except as stated in sub- 
section (g), shall be issued or delivered in this State unless it shall contain in 
substance the following provisions, or corresponding provisions which in the 
opinion of the Commissioner are at least as favorable to the defaulting or sur- 
rendering policyholder : 

(1) That, in the event of default in any premium payment after premiums 
have been paid for at least one full year in the case of ordinary insur- 
ance or three full years in the case of industrial insurance, the com- 
pany will grant, upon proper request not later than sixty days after 
the due date of the premium in default, a paid-up nonforfeiture bene- 
fit on a plan stipulated in the policy, effective as of such due date, 
of such value as may be hereinafter specified. 

(2) That, upon surrender of the policy within sixty days after the due date 
of any premium payment in default after premiums have been paid for 
at least three full years in the case of ordinary insurance or five full 
years in the case of industrial insurance, the company will pay, in 
lieu of any paid-up nonforfeiture benefit, a cash surrender value of 
such amount as may be hereinafter specified. 

(3) That a specified paid-up nonforfeiture benefit shall become effective as 
specified in the policy unless the person entitled to make such election 
elects another available option not later than sixty days after the due 
date of the premium in default. Nothing herein shall prevent the 
use of an automatic premium loan provision. 

(4) That, if the policy shall have become paid-up by completion of all pre- 
mium payments or if it is continued under any paid-up nonforfeiture 
benefit which became effective on or after the third policy anniversary 
in the case of ordinary insurance or the fifth policy anniversary in 
the case of industrial insurance, the company will pay, upon surrender 
of the policy within thirty days after any policy anniversary, a cash 
surrender value of such amount as may be hereinafter specified. 

(5) A statement of the mortality table and interest rate used in calculating 
the cash surrender values and the paid-up nonforfeiture benefits avail- 
able under the policy, together with a table showing the cash sur- 
render value, if any, and paid-up nonforfeiture benefit, if any, avail- 
able under the policy on each policy anniversary either during the 
first twenty policy years or during the term of the policy, whichever 
is shorter, such values and benefits to be calculated upon the assump- 
tion that there are no dividends or paid-up additions credited to the 
policy and that there is no indebtedness to the company on the policy. 

(6) A brief and general statement of the method to be used in calculating 
the cash surrender value and the paid-up nonforfeiture benefit avail- 
able under the policy on any policy anniversary with an explanation 
of the manner in which the cash surrender values and the paid-up 
nonforfeiture benefits are altered by the existence of any paid-up ad- 
ditions credited to the policy or any indebtedness to the company on 
the policy. 

Any of the foregoing provisions or portions thereof not applicable by reason 
of the plan of insurance may, to the extent inapplicable, be omitted from the 
policy. 
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The company shall reserve the right to defer the payment of any cash sur- 
render value for a period of six months after demand therefor with surrender 
of the policy. 

(c) Any cash surrender value available under the policy in the event of default 
in a premium payment due on any policy anniversary, whether or not required 
by subsection (f), shall be an amount not less than the excess, if any, of the 
present value, on such anniversary, of the future guaranteed benefits which would 
have been provided for by the policy, including any existing paid-up additions, 
if there had been no default, over the sum of (1) the then present value of the 
adjusted premiums as defined in subsection (e), corresponding to premiums 
which would have fallen due on and after such anniversary, and (ii) the amount 
of any indebtedness to the company on the policy. Any cash surrender value 
available within thirty days after any policy anniversary under any policy paid 
up by completion of all premium payments or any policy continued under any 
paid-up nonforfeiture benefit, whether or not required by subsection (b), shall 
be an amount not less than the present value, on such anniversary, of the future 
guaranteed benefits provided for by the policy, including any existing paid-up 
additions, decreased by any indebtedness to the company on the policy. 

(d) Any paid-up nonforfeiture benefit available under the policy in the event 
of default in a premium payment due on any policy anniversary shall be such 
that its present value as of such anniversary shall be at least equal to the cash 
surrender value then provided for by the policy or, if none is provided for, at 
least equal to that cash surrender value which would have been required by this 
section in the absence of the condition that premiums shall have been paid for 
at least a specified period. 

(e) (1) The adjusted premiums for any policy shall be calculated on an annual 
basis and shall be such uniform percentage of the respective premiums 
specified in the policy for each policy year that the present value, at 
the date of issue of the policy, of all such adjusted premiums shall 
be equal to the sum of (i) the then present value of the future guar- 
anteed benefits provided for by the policy; (ii) two per cent (2%) 
of the amount of insurance, if the insurance be uniform in amount, 
or of the equivalent uniform amount, as hereinafter defined, if the 
amount of insurance varies with duration of the policy; (iii) forty 
per cent (40%) of the adjusted premium for the first policy year; 
(iv) twenty-five per cent (25%) of either the adjusted premium for 
the first policy year or the adjusted premium for a whole life policy 
of the same uniform or equivalent uniform amount with uniform 
premiums for the whole of life issued at the same age for the same 
amount of insurance, whichever is less. Provided, however, that in 
applying the percentages specified in (iii) and (iv) above, no ad- 
justed premium shall be deemed to exceed four per cent (4%) of 
the amount of insurance or level amount equivalent thereto. ‘The date 
of issue of a policy for the purpose of this subsection shall be the date 
as of which the rated age of the insured is determined. 

In the case of a policy providing an amount of insurance varying 
with duration of the policy, the equivalent level amount thereof for 
the purpose of this section shall be deemed to be the level amount of 
insurance provided by an otherwise similar policy, containing the 
same endowment benefit or benefits, if any, issued at the same age 
and for the same term, the amount of which does not vary with dura- 
tion and the benefits under which have the same present value at the 
inception of the insurance as the benefits under the policy. 

Except as otherwise provided in subdivision (2) of this subsection, 
all adjusted premiums and present values referred to in this section 
shall for all policies of ordinary insurance be calculated on the basis 
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of the Commissioner’s 1941 Standard Ordinary Mortality Table, pro- 
vided that for any category of ordinary insurance issued on female 
risks, adjusted premiums and present values may be calculated ac- 
cording to an age not more than three years younger than the actual 
age of the insured. Such calculations for all policies of industrial 
insurance shall be made on the basis of the 1941 Standard Industrial 
Mortality Table. All calculations shall be made on the basis of the 
rate of interest, not exceeding three and one-half per cent (3%9%) 
per annum, specified in the policy for calculating cash surrender 
values and paid-up nonforfeiture benefits. Provided, however, that 
in calculating the present value of any paid-up term insurance with 
accompanying pure endowment, if any, offered as a nonforfeiture 
benefit, the rates of mortality assumed may not be more than one 
hundred and thirty per cent (130%) of the rates of mortality accord- 
ing to such applicable table. Provided, further, that for insurance 
issued on a substandard basis, the calculation of any such adjusted 
premiums and present values may be based on such other table of 
mortality as may be specified by the company and approved by the 
Commissioner. 

(2) In the case of ordinary policies issued on or after the operative date 
of this subdivision (2) as defined herein, all adjusted premiums and 
present values referred to in this section shall be calculated on the 
basis of the Commissioner’s 1958 Standard Ordinary Mortality Table 
and the rate of interest, not exceeding three and one-half per cent 
(3%4%) per annum, specified in the policy for calculating cash sur- 
render values and paid-up nonforfeiture benefits, provided that for 
any category of ordinary insurance issued on female risks, adjusted 
premiums and present values may be calculated according to an age 
not more than three years younger than the actual age of the insured ; 
provided, however, that in calculating the present value of any paid- 
up term insurance with accompanying pure endowment, if any, 
offered as a nonforfeiture benefit, the rates of mortality assumed may 
be not more than those shown in the Commissioner’s 1958 Extended 
Term Insurance Table. Provided, further, that for insurance issued 
on a substandard basis, the calculation of any such adjusted premiums 
and present values may be based on such other table of mortality as 
may be specified by the company and approved by the Commissioner. 

After May 12, 1959, any company may file with the Commissioner 
a written notice of its election to comply with the provisions of this 
subdivision (2) after a specified date before January Ist, 1966. After 
the filing of such notice, then upon such specified date (which shall 
be the operative date of this subdivision (2) for such company), this 
subdivision (2) shall become operative with respect to the ordinary 
policies thereafter issued by such company. If a company makes no 
such election, the operative date of this subdivision (2) for such com- 
pany shall be January 1, 1966. 

(f) Any cash surrender value and any paid-up nonforfeiture benefit, available 
under the policy in the event of default in a premium payment due at any time 
other than on the policy anniversary, shall be calculated with allowance for the 
lapse of time and the payment of fractional premiums beyond the last preceding 
policy anniversary. All values referred to in subsections, (c), (d) and (e) 
may be calculated upon the assumption that any death benefit is payable at the 
end of the policy year of death. The net value of any paid-up additions, other 
than paid-up term additions, shall be not less than the dividends used to provide 
such additions. Notwithstanding the provisions of subsection (c), additional 
benefits payable (i) in the event of death or dismemberment by accident or ac- 
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cidental means, (ii) in the event of total and permanent disability, (iii) as re- 
versionary annuity or deferred reversionary annuity benefits, (iv) as decreasing 
term insurance benefits provided by a rider or supplemental policy provision to 
which, if issued as a separate policy, this section would not apply, and (v) as 
other policy benefits additional to life insurance and endowment benefits, and 
premiums for all such additional benefits, shall be disregarded in ascertaining 
cash surrender values and nonforfeiture benefits required by this section, and 
no such additional benefits shall be required to be included in any paid-up non- 
forfeiture benefits. . 

(g) The provisions of this section shall not apply to any industrial sick benefit 
insurance as defined in this chapter, nor to any reinsurance, group insurance, pure 
endowment, annuity or reversionary annuity contract, nor to any term policy of 
uniform amount, or renewal thereof, of twenty years or less, for which uniform 
premiums are payable during the entire term of the policy, nor to any term policy 
of decreasing amount on which each adjusted premium, calculated as specified 
in subsection (e), is less than the adjusted premium so calculated, on such twenty 
year term policy issued at the same age and for the same initial amount of in- 
surance, nor to any policy which shall be delivered outside this State through 
an agent or other representative of the company issuing the policy. 

(h) After the effective date of this section, any company may file with the 
Commissioner a written notice of its election to comply with the provisions of 
this section after a specified date before January 1, 1950. After the filing of 
such notice then upon such specified date (which shall be the operative date 
for such company) this section shall become operative with respect to the poli- 
cies thereafter issued by such company. If a company makes no such election, 
the operative date of this section for such company shall be January 1, 1950. 
es e079 1959 e C8 484i hey} 

Editor’s Note. — The 1959 amendment 
rewrote subsection (e). 


§ 58-202. Reinsurance of companies regulated.—The receiver of any 
life insurance company organized under the laws of this State, when the assets 
of the company are sufficient for that purpose, and the consent of two-thirds of 
its policyholders has been secured in writing, may reinsure all the policy obli- 
gations of such company in some other solvent life insurance company, or, when 
the assets are insufficient to secure the reinsurance of all the policies in full, he 
may reinsure such a percentage of each and every policy outstanding as the 
assets will secure; but there must be no preference or discrimination as against 
any policyholder, and the contract for such reinsurance by the receiver must be 
approved by the Commissioner of Insurance of this State before it has effect. 
(1899, c. 54, s. 58; 1903, c. 536, s. De Rewer! (O65. 1510402 1945 he, 379.) 

Editor’s Note. — The 1945 amendment surance company may reinsure its risks 
substituted “companies” for “risks” in the without the permission of the commissioner 
caption, and struck out the former first of insurance, except to the extent of one- 
sentence reading “No domestic life in- half of any individual risk.” 


§ 58-203: Repealed by Session Laws 1945, c, 379, 


§ 58-204. Insurable interest as between stockholders, partners, 
etc.—Where two or more persons own stock or interests in the same corporation, 
partnership or business association and have heretofore contracted or hereafter 
contract with one another for the purchase, at the death of one, by the survivor 
or survivors of the stock, share or interest of the deceased, the person or per- 
sons making the contract of purchase shall be deemed to have, and are hereby 
declared to have, an insurable interest in the life or lives of the person or per- 
sons contracting to sell. (1941, c. 201.) 

Editor’s Note.—For comment on section, 
see 19 N. C. Law Rev. 490. 
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§ 58-204.1. Insurable interest in life and physical ability of em- 
ployee or agent.—An employer, whether a partnership, joint venture, business 
trust, mutual association, corporation, any other form of business organization, 
or one or more individuals, or any religious, educational, or charitable corpora- 
tion, institution or body, has an insurable interest in and the right to insure 
the physical ability or the life, or both the physical ability and the life, of an em- 
ployee for the benefit of such employer. Any principal shall have a life insur- 
able interest in and the right to insure the physical ability or the life, or both the 
physical ability and the life, of an agent for the benefit of such principal. (1951, 
CH26S4Sa le 19574cr 1086s) 


Editor’s Note——For brief comment on “or any religious, educational, or charita- 
this and the three following sections, see ble corporation, institution or body” in 
29 N. C. Law Rev. 401. lines three and four. 


The 1957 amendment inserted the words 


§ 58-204.2. Insurable interest in life and physical ability of part- 
ner.—Any partner has an insurable interest in and the right to insure the physi- 
cal ability or the life, or both the physical ability and the life, of any other part- 
ner or partners who are members of the same partnership for his benefit, either 
alone or jointly with another partner or partners of the same partnership. A 
partnership has a like insurable interest in and the right to insure the physical 
ability or the life, or both the physical ability and the life, of one or more part- 
ners of the partnership. (1951, c. 283, s. 2.) 


§ 58-204.3. Insurable interest in life of person covered by pension 
plan.—A trustee under a written document providing for a pension plan for pay- 
ments of money or delivery of other benefits to be made to persons eligible to 
receive them under the terms and provisions of such written document shall be 
deemed to have and is hereby declared to have an insurable interest in the lives 
of any person or persons covered by the pension plan, to the extent that contracts 
or policies of insurance are in conformity with and in furtherance of the purposes 
of the pension plan. (1951, c. 283, s. 24.) 

Stated in Allgood v. Wilmington Sav. & 
Trust) Con 9242 (Not Ce50G; 6s) Sok. (2d) 
825 (1955). 


§ 58-204.4. Construction of §§ 58-204.1 to 58-204.3.—Sections 58- 
204.1 to 58-204.3 shall not be construed to limit or abridge any insurable interest 
or right to insure now existing at common law or by statute, and shall be con- 
strued liberally to sustain insurable interest, whether as a declaration of existing 
law or as an extension of or addition to existing law. (1951, c. 283, s. 3.) 


§ 58-205. Rights of beneficiaries——When a policy of insurance is ef- 
fected by any person on his own life, or on another life in favor of some person 
other than himself having an insurable interest therein, the lawful beneficiary 
thereof, other than himself or his legal representatives, is entitled to its proceeds 
against the creditors and representatives of the person effecting the insurance. 
The person to whom a policy of life insurance is made payable may maintain 
an action thereon in his own name. Every policy of life insurance made pay- 
able to or for the benefit of a married woman, or after its issue assigned, trans- 
ferred, or in any way made payable to a married woman, or to any person in 
trust for her or for her benefit, whether procured by herself, her husband, or 
by any other person, and whether the assignment or transfer is made by her 
husband or by any other person, inures to her separate use and benefit and to 
that of her children, if she dies in his lifetime. (Const., Art. X, s. 7; 1899, ¢. 
54, s. 59; Rev., ss. 4771, 4772; C. S., s. 6464.) 

Cross References. — See § 58-206 and see § 52-9. As to payment of sum due 
note. As to wife insuring life of husband, minor insurance beneficiary, see § 2-52. 
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Editor’s Note—See 13 N. C. Law Rev. 
95: 

Change of Beneficiary.—A beneficiary in 
a policy of life insurance has only a con- 
tingent interest therein, and where the in- 
sured retains the right to change the bene- 
ficiary by the terms of the policy, he may 
do so, and where upon the death of the 
beneficiary the insured changes the bene- 
ficiary, in accordance with the terms of the 
policy, to a trustee for the use of certain 
creditors and heirs at law of the insured, 
the other creditors may not claim that the 
change in the beneficiary was void as being 
fraudulent as to them. Teague v. Pilot 
Life Ins. Co., 200 N. C. 450, 157 S. FE. 421 
(1931). 

Where a policy of life insurance reserves 
the right in the insured to change the bene- 
ficiary therein named, the named benefi- 
ciary has only a contingent interest therein, 
and the insured may change the beneficiary 
in accordance with the terms of the policy 
at any time, and where the insured has 
done all that is possible under the circum- 
stances to change the beneficiary in ac- 
cordance with the terms of the policy, 
such change of beneficiary will be given ef- 
fect under the principle that equity regards 
as done that which ought to have been 
done, and where the insured’s wife is thus 
made the beneficiary the proceeds inure to 
her sole benefit free from the claims of his 
creditors. Meadows Fertilizer Co. v. God- 
ley, 204 N. C. 243, 167 S. E. 816 (1933). 

Same—By Insolvent Insured. — By rea- 
son of the provisions of this statute, it 
was held in Pearsall v. Bloodworth, 194 N. 
C. 628, 140 S. E. 303 (1927), that where 
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the insured in a policy of life insurance, 
payable at his death to his estate, procured 
a change of beneficiary in said policy in 
accordance with its provisions, by which 
his wife became the beneficiary, such 
change was not void as against creditors 
although at the date of the change made at 
his request the insured was _ insolvent. 
Teague v. Pilot Life’ Ins. ‘Co., 200 N.C 
450, 157 S. E. 421 (1931). See Meadows 
Fertilizer Co. v. Godley, 204 N. C. 248, 167 
S. E. 816 (1933). 

Same—Change Not Effected. — Where 
deceased had expressed an intention to 
change the beneficiary in a policy of in- 
surance on his life, but had done no affirm- 
ative act to effect such change, the 
court’s judgment that no change of bene- 
ficiary had been effected was upheld. 
Meadows Fertilizer Co. v. Godley, 204 N. 
C. 243, 167 S. E. 816 (1933): 

Where Beneficiary Dead—When A _ in- 
sured his life for the benefit of “his wife 
and children,’ and at the time the policy 
was issued he had no wife, but did have 
two children, one of whom died before A, 
it was held that upon A’s death the money 
due on the policy should be divided be- 
tween the surviving child and the adminis- 
trator of the dead child. The insertion of 
“his wife” as a beneficiary, when he had no 
wife living, was a nullity. Hooker v. Sugg, 
102 N. C. 115, 8 S. E. 919 (1889). 

Applied in Russell v. Owen, 203 N. C. 
262, 165 S. E. 687 (1932). 

Cited in Philadelphia Life Ins. Co. v. 
Crosland-Cullen Co., 234 F. (2d) 780 
(1956). 


§ 58-205.1. Minors may enter into insurance or annuity contracts 
and have full rights, powers and privileges thereunder. — All minors in 
North Carolina of the age of fifteen years and upwards shall have full power 
and authority to make contracts of insurance or annuity with any life insurance 
company authorized to do business in the State of North Carolina, either do- 
mestic or foreign, and to exercise all the powers, rights, and privileges of owner- 


ship conferred upon them under the ter 


for by and issued to them, and with 


ledge, or change such contracts, and t 
ro Tene) co) 


ms of any and all such contracts applied 
full power to surrender, assign, modify, 
0 receive any dividends thereon and gen- 


erally to have the full power and authority in the premises that persons twenty- 
one years and upwards could and would have relative to any and all such con- 


Beacts 9 (1945, ¢, 3/9; 1947, c8721,) 


Editor’s Note. — The 1947 amendment 
substituted near the middle of the section 
the words “by and” for the word “or.” 


§ 58-206. Creditors deprived of benefits of life insurance 


policies 


except in cases of fraud.—lIf a policy of insurance is effected by any person 


on his own life or on another life in favor of a person other than himself, or, ex- 
cept in cases of transfer with intent to defraud creditors, if a policy of life insur- 
ance is assigned or in any way made payable to any such person, the lawful bene- 
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ficiary or assignee thereof, other than the insured or the person so effecting such 
insurance or the executor or administrator of such insured or of the person ef- 
fecting such insurance, shall be entitled to its proceeds and avails against cred- 
itors and representatives of the insured and of the person effecting same, whether 
or not the right to change the beneficiary is reserved or permitted, and whether 
or not the policy is made payable to the person whose life is insured if the bene- 
ficiary or assignee shall predecease such person: Provided, that subject to the 
statute of limitations, the amount of any premiums for said insurance paid with 
the intent to defraud creditors, with interest thereon, shall inure to their benefit 
from the proceeds of the policy; but the company issuing the policy shall be dis- 
charged of all liability thereon by payment of its proceeds in accordance with its 
terms unless, before such payment, the company shall have written notice by or 
in behalf of the creditor, of a claim to recover for transfer made or premiums 
paid with intent to defraud creditors, with specifications of the amount claimed. 
(LOS DS lO Se eg O47 Ce z 

Cross Reference.—See § 58-205 and note. 

Editor’s Note. — The 1947 amendment 


v. Dewey, 123 N. C. 103, 31 peeeon 
(1898); Hinton v. Mutual Reserve Fund 


struck out the words “or his executors or 
administrators” and inserted in lieu thereof 
the words “or the executor or adminis- 
trator of such insured or of the person ef- 
fecting such insurance.” 

Section Amendatory of § 58-205. — This 
section, in form an independent statute, is 
actually an amendment of § 58-205. It 
makes six changes in the statutory exemp- 
tion of the beneficiary of a life insurance 
policy from the claims of creditors of the 
insured. It leaves out the requirement of 
§ 58-205 that the beneficiary to be so pro- 
tected must have an insurable interest. 
This is said to be undesirable in the case 
where the insurance is effected by one on 
the life of another for a third person. 
Vance, Insurance, (2d ed.) p. 154, n. 1, 
The section extends the exemption to in- 
clude beneficiaries made such by a change 
of beneficiaries and to include assignees of 
the policy. Compare, as to the need for an 


Life Ass’n, 135.N. C,. 314,47 05e. eer 
(1904), where wife assigned insurance pay- 
able to her estate to her husband’s credi- 
tors; Hardy v. Aetna Life Ins. Co., 152 N. 
GC.) 286,67 So. B.2 76%) C910} riandyeey: 
Aetna Life Ins. Co., 154 N. C.s430,70N: 
EK. 828 (1911); where uncle assigned in- 
surance payable to his estate to nephew. 
As to bona fide assignment, see Johnson v. 
Mutual Benefit & Ins. Co., 157 N. C. 106, 
72 S. E. 847 (1911); McNeal v. Life & Cas. 
Ins. Co. of Tenn.,.192 Na Cos4503 eae, 
E. 300 (1926). See 9 N. C. Law Rev. 377. 

Statute Not Retroactive. — This section 
cannot affect policies written before the 
effective date of the statute. Com’r of 
Banks v. Yelverton, 204 N. C. 441, 168 S. 
EB. 505 (1933). 

Cited in Meadows Fertilizer Co. v. God- 
ley, 204. N. Cy 243, 167 S. B.eSiomGisaan 
Philadelphia Life Ins. Co. v. Crosland-Cul- 
len Co., 234 F. (2d) 780 (1956). 


insurable interest in the assignee, Powell 


§ 58-207. Notice of nonpayment of premium required before for- 
feiture.—No life insurance corporation doing business in this State shall, with- 
in one year after the default in payment of any premium, installment, or interest, 
declare forfeited or lapsed any policy hereafter issued or renewed, except policies 
on which premiums are payable monthly or at shorter intervals and except group 
insurance contracts and term insurance contracts for one year or less, nor shall 
any such policy be forfeited or lapsed by reason of nonpayment, when due, of any 
premium, interest, or installment or any portion thereof required by the terms of 
the policy to be paid, within one year from the failure to pay such premium, in- 
terest, or installment, unless a written or printed notice stating the amount of 
such premium, interest, installment, or portion thereof due on such policy, the 
place where it shall be paid, and the person to whom the same is payable has 
been duly addressed and mailed, postage paid, to the person whose life is insured, 
or to the assignee or owner of the policy, or to the person designated in writing 
by such insured, assignee or owner, if notice of the assignment has been given to 
the corporation, at his or her last known post-office address in this State, by the 
corporation or by any officer thereof or person appointed by it to collect such 
premium, at least fifteen and not more than forty-five days prior to the day when 
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the same is payable, as regards policies which do not contain a provision for grace 
or are not entitled to grace in the payment of premiums and at least five and 
not more than forty-five days prior to the day when the same is payable as re- 
gards policies which do contain a provision for grace or are entitled to grace in 
the payment of premiums. The notice shall also state that unless such premium, 
interest, installment, or portion thereof then due shall be paid to the corpora- 
tion or to the duly appointed agent or person authorized to collect such premium, 
by or before the day it falls due, the policy and all payments thereon will become 
forfeited and void, except as to the right to a surrender value or paid-up policy, 
as in the contract provided. If the payment demanded by such notice shall be 
made within its time limit therefor, it shall be taken to be in full compliance 
with the requirements of the policy in respect to the time of such payment; and 
no such policy shall in any case be forfeited or declared forfeited or lapsed un- 
tii the expiration of thirty days after the mailing of such notice. The affidavit 


of any officer, clerk, 


or agent of the corporation, or of any one authorized to 


mail such notice, that the notice required by this section has been duly addressed 
and mailed by the corporation issuing such policy, shall be presumptive evi- 


dence that such notice has been duly given. 


No action shall be maintained to 


recover under a forfeited policy unless the same is instituted within three years 
from the day upon which default was made in paying the premium, installment, 


interest, or portion thereof for which it is claimed that forfeiture ensued. 


(1909, 


c. 884; C. S., s. 6465; 1929, c. 308, s. 1; 1931, c. SA Oa Ser 3792) 


Editor’s Note. — Thé 1929 amendment 
added the last two sentences. The 1931 
amendment added certain provisions which 
were transferred by the 1945 amendment 
to become § 58-260.1. The 1945 amend- 
ment also made other changes in this sec- 
tion. 

The insurance company must give notice 
that the premiums are due and the policy is 
not subject to forfeiture until the statutory 
time after such notice is given. Aiken v. 
Atlantic Life Ins. Co. 173 N. C. 400, 92 
S. E. 184 (1917). 

New Policy in Lieu of Policy Issued be- 
fore Statute—Where an old policy issued 
before this statute was withdrawn and a 
new policy issued after this statute, notice 
must be given in accordance with the stat- 
ute in order to have a legal forfeiture. Gar- 
land v. Jefferson Standard Life Ins. Co., 
179 N. C. 67, 101 S. E. 616 (1919). 

Notice as to Extension Notes Not Re- 
quired. — Where there has been a default 
and forfeiture and the insured has fur- 
nished a health certificate and secured a 
reinstatement and an extension of time 
for payment, it is not necessary to again 
give the statutory notice of the time when 
the extension notes will become due. 
Philadelphia Life Ins. Co. vy. Hayworth, 
296 F. 339 (1924). 

Notice of Next Premium Not Waiver of 
Forfeiture. —- Where a policy of life in- 
surance is forfeited for failure to pay at 


maturity a note given for extension of pay- 
ment of premium, the mailing of notice of 
the next regular quarterly premium by the 
insurer in compliance with this section, 
which notice does not demand payment of 
the balance due on the extended premium, 
is not a waiver by the insurer of forfeiture. 
sellers v. Life Ins. Co., 205 N. C. 355, 171 
S. E. 328 (1933). 

Tender Need Not Be Kept Open.—After 
tender and failure of insurer to accept the 
tender the insured does not have to keep 
the tender open. An application for rein- 
statement does not alter the insured’s 
rights, if the policy has not been forfeited. 
AikenpyapAtiintic Life Ins. Co,, 173 N. C. 
400, 92 S. E. 184 (1917). 

Limitation of Actions—In an action for 
the recovery of premiums paid on forfeited 
policies issued on the lives of relatives, 
where the evidence was to the effect that 
these policies were canceled for the non- 
payment of premiums on March 19, 1936, 
and that summons was issued February 17, 
1942, the action was barred by this section 
and § 1-52. Bynum vy. Life Ins. Co. of 
Virginia, 222 N. C. 742, 24 S. E. (2d) 613 
(19438). 

Cited in Felts vy. Shenandoah Life Ins. 
WO mrvaltouNy eC, 148. 19 5. 1H. (2d) 259 
(1942); Abrams v. Metropolitan Life Ins. 
Co, 223 N eCe 500m eT SG) Eo (2d) 448 
(1943); Abrams v. Metropolitan Life Ins. 
Co,, 224 N..Co4).29.S. E> (2d) 130 (1944). 


§ 58-208. Minimum premium rates for assessment life insurance 


companies.—No assessment life insurance corporation, organization or associa- 
tion of any kind issuing policies or contracts upon the life of any resident of this 
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State shall hereafter be organized or licensed by the Commissioner of Insurance 
unless such corporation, organization or association adopt premium rates based 
upon the attained age of the assured at the time of issuance of the contract and 
such rates shall not be less than those fixed by the American Experience Table 
of Mortality or any other recognized table of mortality approved by the Com- 
missioner of Insurance. Nothing contained in this section shall be construed to 
affect burial associations regulated under §§ 58-224 to 58-241, or railroad burial 
associations. (1939, c. 161.) 
Editor’s Note.—For comment on section, 
see 17 N. C. Law Rev. 362. 


§ 58-209. Distribution of surplus in mutual companies.—Every life 
insurance company doing business in this State upon the principle of mutual in- 
surance, or the members of which are entitled to share in the surplus funds there- 
of, may distribute the surplus annually, or once in two, three, four, or five years, 
as its directors determine. No payments shall be made to policyholders by way 
of dividends unless the company possesses admitted assets in the amount of such 
payments in excess of its capital and/or minimum required surplus and all other 
liabilities. (1903, c. 536, s. 10; Rev., s. 4776; C. S., s. 6466; 1945, c. 379.) 

Editor’s Note—7The 1945 amendment re- 
wrote the second sentence. 


58-210. Group life insurance defined.—No policy of group life insur- 
ance shall be delivered in this State unless it conforms to one of the following 
descriptions : 

(1) A policy issued to an employer, or to the trustee of a fund established 
by an employer, which employer or trustee shall be deemed the policy- 
holder, to insure employees of the employer for the benefit of persons 
other than the employer, subject to the following requirements : 

a. The employees eligible for insurance under the policy shall be 
all of the employees of the employer, or all of any class or 
classes thereof determined by conditions pertaining to their em- 
ployment. The policy may provide that the term “employees” 
shall include the employees of one or more subsidiary corpo- 
rations, and the employees, individual proprietors, and partners 
of one or more affiliated corporations, proprietors or partner- 
ships if the business of the employer and of such affiliated cor- 
porations, proprietors or partnerships is under common con- 
trol through stock ownership, contract, or otherwise. The 
policy may provide that the term “employees” shall include the 
individual proprietor or partners if the employer is an indi- 
vidual proprietor or a partnership. The policy may provide 
that the term “employees” shall include retired employees. The 
term “employer” as used herein may be deemed to include any 
county, municipality, or the proper officers, as such, of any un- 
incorporated municipality or any department, division, agency, 
instrumentality or subdivision of a county, unincorporated mu- 
nicipality or municipality. In all cases where counties, mu- 
nicipalities or unincorporated municipalities or any officer, 
agent, division, subdivision or agency of the same have here- 
tofore entered into contracts and purchased group life insur- 
ance for their employees, such transactions, contracts and in- 
surance and the purchase of the same is hereby approved, au- 
thorized and validated. 

b. The premium for the policy shall be paid by the policyholder, 
either wholly from the employer’s funds or funds contributed 
by him, or partly from such funds and partly from funds con- 
tributed by the insured employees. No policy may be issued 
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on which the entire premium is to be derived from funds con- 
tributed by the insured employees. A policy on which part of 
the premium is to be derived from funds contributed by the 
insured employees may be placed in force only if at least 75% 
of the then eligible employees, excluding any as to whom evi- 
dence of individual insurability is not satisfactory to the in- 
surer, elect to make the required contributions. “A policy on 
which no part of the premium is to be derived from funds con- 
tributed by the insured employees must insure all eligible em- 
ployees, or all except any as to whom evidence of individual in- 
surability is not satisfactory to the insurer. 


c. The policy must cover at least 10 employees at date of issue. 
d. The amounts of insurance under the policy must be based upon 


some plan precluding individual selection either by the em- 
ployees or by the employer or trustee. No policy may be is- 
sued which provides insurance on any employee which together 
with any other insurance under any group life insurance policy 
or policies issued to the employer or to the trustee of a fund 
established in whole or in part by the employer exceeds 
$40,000, except that this limitation shall not apply to amounts 
of group permanent life insurance issued in connection with a 
pension or profit-sharing plan. 


(2) A policy issued to a creditor, who shall be deemed the policyholder, to 
insure debtors of the creditor, subject to the following requirements : 
a. The debtors eligible for insurance under the policy shall be all of 


the debtors of the creditor whose indebtedness is repayable in 
installments, or all of any class or classes thereof determined 
by conditions pertaining to the indebtedness or to the purchase 
giving rise to the indebtedness. The policy may provide that 
the term “debtors” shall include the debtors of one or more 
subsidiary corporations, and the debtors of one or more affili- 
ated corporations, proprietors or partnerships if the business 
of the policyholder and of such affiliated corporations, pro- 
prietors or partnerships is under common control through stock 
ownership, contract or otherwise. 


b. The premium for the policy shall be paid by the policyholder, 


either from the creditor’s funds, or from charges collected from 
the insured debtors, or from both. A policy on which part or 
all of the premium is to be derived from the collection from 
the insured debtors or identifiable charges not required of un- 
insured debtors shall not include, in the class or ciasses of 
debtors eligible for insurance, debtors under obligations out- 
standing at its date of issue without evidence of individual 
insurability unless at least 75% of the then eligible debtors 
elect to pay the required charges. A policy on which no part of 
the premium is to be derived from the collection of such identi- 
fiable charges must insure all eligible debtors, or all except 
any as to whom evidence of individual insurability is not satis- 
factory to the insurer. 


c. The policy may be issued only if the group of eligible debtors is 


2B N. C.—32 


then receiving new entrants at the rate of at least 100 persons 
yearly, or may reasonably be expected to receive at least 100 
new entrants during the first policy year, and only if the policy 
reserves to the insurer the right to require evidence of indi- 
vidual insurability if less than 75% of the new entrants be- 
come insured. 
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d. The amount of insurance on the life of any debtor shall at no 
time exceed the amount owed by him which is repayable in 
installments to the creditor, or $5,000, whichever is less. 

e. The insurance shall be payable to the policyholder. Such payment 
shall reduce or extinguish the unpaid indebtedness of the debtor 
to the extent of such payment. 


(3) A policy issued to a labor union, which shall be deemed the policyholder, 
to insure members of such union for the benefit of persons other than 
the union or any of its officials, representatives or agents, subject to 
the following requirements: 

a. The members eligible for insurance under the policy shall be all 
of the members of the union, or all of any class or classes there- 
of determined by conditions pertaining to their employment, 
or to membership in the union, or both. 

b. The premium for the policy shall be paid by the policyholder, 
either wholly from the union’s funds, or partly from such funds 
and partly from funds contributed by the insured members 
specifically for their insurance. No policy may be issued on 
which the entire premium is to be derived from funds con- 
tributed by the insured members specifically for their insur- 
ance. <A policy on which part of the premium is to be derived 
from funds contributed by the insured members specifically for 
their insurance may be placed in force only if at least 75% 
of the then eligible members, excluding any as to whom evi- 
dence of individual insurability is not satisfactory to the in- 
surer, elect to make the required contributions. A policy on 
which no part of the premium is to be derived from funds 
contributed by the insured members specifically for their in- 
surance must insure all eligible members, or all except any 
as to whom evidence of individual insurability is not satis- 
factory to the insurer. 

c. The policy must cover at least 25 members at date of issue. 

d. The amounts of insurance under the policy must be based upon 
some plan precluding individual selection either by the mem- 
bers or by the union. No policy may be issued which provides 
insurance on any union member which together with any other 
insurance under any group life insurance policies, issued to 
the union exceeds $40,000. 


(4) A policy issued to the trustee of a fund established by two or more em- 
ployers in the same industry or kind of business or by two or more 
labor unions, which trustee shall be deemed the policyholder, to in- 
sure employees of the employers or members of the unions for the 
benefit of persons other than the employers or the unions, subject 
to the following requirements: 

a. The persons eligible for insurance shall be all of the employees 
of the employers or all of the members of the unions, or all 
of any class or classes thereof determined by conditions per- 
taining to their employment, or to memberships in the unions, 
or to both. The policy may provide that the term “employees” 
shall include the individual proprietor or partners if an em- 
ployer is an individual proprietor or a partnership. The policy 
may provide that the term “employees” shall include the trustee 
or the employees of the trustee, or both, if their duties are 
principally connected with such trusteeship. The policy may 
provide that the term “employees” shall include retired em- 
ployees. 
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b. The premium for the policy shall be paid by the trustee wholly 


from funds contributed by the employers of the insured per- 
sons. The policy must insure all eligible persons, or all except 
any as to whom evidence of individual insurability is not satis- 
factory to the insurer. 


c. The policy must cover at least 100 persons at date of issue. 
d. The amounts of insurance under the policy must be based upon 


some plan precluding individual selection either by the insured 
persons or by the policyholder, employers, or unions. No policy 
may be issued which provides insurance on any person, which 
together with any other insurance under any group life insur- 
ance policy or policies issued to the employers, or any of them, 
or to the trustee of a fund established in whole or in part by 
the employers, or any of them, exceeds $40,000, except that 
this limitation shall not apply to amounts of group permanent 
life insurance issued in connection with a pension or profit- 
sharing plan. 


(5) A policy issued to an association of persons having a common profes- 


sional or business interest, which association shall be deemed the 
policyholder, to insure members of such association for the benefit of 
persons other than the association or any of its officials, representatives 
or agents, subject to the following requirements: 

a. Such association shall have had an active existence for at least 


two years immediately preceding the purchase of such insur- 
ance, was formed for purposes other than procuring insurance 
and does not derive its funds principally from contributions of 
insured members toward the payment of premiums for the in- 
surance. 


b. The members eligible for insurance under the policy shall be all 


of the members of the association or all of any class or classes 
thereof determined by conditions pertaining to their employ- 
ment, or the membership in the association, or both. The policy 
may provide that the term “members” shall include the em- 
ployees of members, if their duties are principally connected 
with the member’s business or profession. 


c. The premium for the policy shall be paid by the policyholder, 


either wholly from the association’s funds, or partly from such 
funds and partly from funds contributed by the insured mem- 
bers specifically for their insurance. No policy may be issued 
on which the entire premium is to be derived from funds con- 
tributed by the insured members specifically for their insur- 
ance, nor if the Commissioner finds that the rate of such con- 
tributions will exceed the maximum rate customarily charged 
employees insured under like group life insurance policies is- 
sued in accordance with the provisions of subdivision (Ly. A 
policy on which part of the premium is to be derived from 
funds contributed by the insured members specifically for their 
insurance may be placed in force only if at least 75% of the 
then eligible members, excluding any as to whom evidence of 
individual insurability is not satisfactory to the insurer, elect 
to make the required contributions. A policy on which no part 
of the premium is to be derived from funds contributed by the 
insured members specifically for their insurance must insure all 
eligible members, or all except any as to whom evidence of in- 
dividual insurability is not satisfactory to the insurer. 


d. The policy must cover at least 25 members at date of issue. 
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e. The amounts of insurance under the policy must be based upon 
some plan precluding individual selection either by the members 


or by the association. 


No policy may be issued which provides 


insurance on any member which together with any other in- 
surance under any group life insurance policies issued to the 
association exceeds $40,000. 

(6) Notwithstanding the provisions of this section, or any other provisions 


of law to the contrary, a policy may be issued to the employees of 
the State or any other political subdivision where the entire amount of 
premium therefor is paid by such employees. (1925, c. 58, s. 1; 1931, 
e:° 328: 1943 "er 597. si 1 1947, € 83491951) cs 800s 1955 emi our 


1957, c. 998; 1959, c. 287.) 


Editor’s Note.—The 1947 amendment re- 
wrote this section as amended in 1931 and 
1943. 

The 1951 amendment added subdivision 
(6) at the end of this section. The 1955 
amendment added the last two sentences 
of paragraph a of subdivision (1). 

The 1957 amendment substituted “$40,- 
000” for “$20,000” in paragraph d of sub- 


§ 58-211. Group life insurance 


divisions (1), (3) and (4) and in para- 
graph e of subdivision (5). 

The 1959 amendment substituted “10” 
for “25” in paragraph c of subdivision (1). 

For comment on the former section and 
amendments thereto, see 3 N. C. Law Rev. 
145; 12 N. C. Law Rev. 167; 21 N. C. Law 
Rev. 355. For comment on the 1947 amend- 
ment, see 25 N. C. Law Rev. 432. 


standard provisions. — No policy of 


group life insurance shall be delivered in-this State unless it contains in sub- 
stance the following provisions, or provisions which in the opinion of the Com- 
missioner are more favorable to the persons insured, or at least as favorable to 
the persons insured and more favorable to the policyholder, provided, however, 
(i) that subdivisions (6) to (10) inclusive shall not apply to policies issued to a 
creditor to insure debtors of such creditor; (ii) that the standard provisions re- 
quired for individual life insurance policies shall not apply to group life insur- 
ance policies; and (iii) that if the group life insurance policy is on a plan of in- 
surance other than the term plan, it shall contain a nonforfeiture provision or 
provisions which in the opinion of the Commissioner is or are equitable to the 
insured persons and to the policyholder, but nothing herein shall be construed to 
require that group life insurance policies contain the same nonforfeiture provi- 
sions as are required for individual life insurance policies: 

(1) A provision that the policyholder is entitled to a grace period of thirty- 
one days for the payment of any premium due except the first, 
during which grace period the death benefit coverage shall continue 
in force, unless the policyholder shall have given the insurer written 
notice of discontinuance in advance of the date of discontinuance and 
in accordance with the terms of the policy. The policy may provide 
that the policyholder shall be liable to the insurer for the payment of 
a pro rata premium for the time the policy was in force during such 
grace period. 

(2) A provision that the validity of the policy shall not be contested, except 
for nonpayment of premiums, after it has been in force for two years 
from its date of issue; and that no statement made by any person 
insured under the policy relating to his insurability shall be used in 
contesting the validity of the insurance with respect to which such 
statement was made after such insurance has been in force prior to 
the contest for a period of two years during such person’s lifetime 
nor unless it is contained in a written instrument signed by him. 

(3) A provision that a copy of the application, if any, of the policyholder 
shall be attached to the policy when issued, that all statements made 
by the policyholder or by the persons insured shall be deemed 
representations and not warranties, and that no statement made by 
any person insured shall be used in any contest unless a copy of the 
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instrument containing the statement is or has been furnished to such 
person or to his beneficiary. 

(4) A provision setting forth the conditions, if any, under which the insurer 
reserves the right to require a person eligible for insurance to furnish 
evidence of individual insurability satisfactory to the insurer as a 
condition to part or all of his coverage. 

(5) A provision specifying an equitable adjustment of premiums or of bene- 
fits or of both to be made in the event the age of a person insured has 
been misstated, such provision to contain a clear statement of the 
method of adjustment to be used. 

(6) A provision that any sum becoming due by reason of the death of the 
person insured shall be payable to the beneficiary designated by the 
person insured, subject to the provisions of the policy in the event 
there is no designated beneficiary as to all or any part of such sum 
living at the death of the person insured, and subject to any right re- 
served by the insurer in the policy and set forth in the certificate to 
pay at its option a part of such sum not exceeding $250 to any per- 
son appearing to the insurer to be equitably entitled thereto by reason 
of having incurred funeral or other expenses incident to the last ill- 
ness or death of the person insured. 

(7) A provision that the insurer will issue to the policyholder for delivery 
to each person insured an individual certificate setting forth a state- 
ment as to the insurance protection to which he is entitled, to whom 
the insurance benefits are payable, and the rights and conditions set 
forth in (8), (9) and (10) following. 

(8) A provision that if the insurance, or any portion of it, on a person 
covered under the policy ceases because of termination of employ- 
ment or of membership in the class or classes eligible for coverage 
under the policy, such person shall be entitled to have issued to him 
by the insurer, without evidence of insurability, an individual policy 
of life insurance without disability or other supplementary benefits, 
provided application for the individual policy shall be made, and the 
first premium paid to the insurer, within thirty-one days after such 
termination, and provided further that, 

a. The individual policy shall, at the option of such person, be on 
any one of the forms, except term insurance, then customarily 
issued by the insurer at the age and for the amount applied for ; 

b. The individual policy shall be in an amount not in excess of 
the amount of life insurance which ceases because of such 
termination, provided that any amount of insurance which 
shall have matured on or before the date of such termination 
as an endowment payable to the person insured, whether in 
one sum or in instalments or in the form of an annuity, shall 
not, for the purposes of this provision, be included in the 
amount which is considered to cease because of such termina- 
tion; and 

c. The premium on the individual policy shall be at the insurer’s 
then customary rate applicable to the form and amount of the 
individual policy, to the class of risk to which such person 
then belongs, and to his age attained on the effective date of 
the individual policy. 

(9) A provision that if the group policy terminates or is amended so as to 
terminate the insurance of any class of insured persons, every per- 
son insured thereunder at the date of such termination whose insur- 
ance terminates and who has been so insured for at least five years 
prior to such termination date shall be entitled to have issued to him 
by the insurer an individual policy of life insurance, subject to the 
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same conditions and limitations as are provided by (8) above, ex- 
cept that the group policy may provide that the amount of such 
individual policy shall not exceed the smaller of (i) the amount of 
the person’s life insurance protection ceasing because of the termi- 
nation or amendment of the group policy, less the amount of any life 
insurance for which he is or becomes eligible under any group policy 
issued or reinstated by the same or another insurer within thirty-one 
days after such termination, and (11) $2,000. 
(10) A provision that if a person insured under the group policy dies 
during the period within which he would have been entitled to have 
an individual policy issued to him in accordance with (8) or (9) 
above and before such an individual policy shall have become effec- 
tive, the amount of life insurance which he would have been entitled 
to have issued to him under such individual policy shall be payable 
as a claim under the group policy, whether or not application for the 
individual policy or the payment of the first premium therefor has 
been made: (1925,°C, 58/15, 2-9 1943)*ct507 se 2 1947 Ses sae 
Editor’s Note. — The 1947 amendment Applied in Haneline v. Turner White 
rewrote this section as amended in 1943. Casket Co., 238 N. C. 127, 76 S. E. (2d) 
For comment on the 1943 amendment, 372 (1953). 
see 21 N. C. Law Rev. 355; on the 1947 
amendment, see 25 N. C. Law Rev. 435. 


§ 58-211.1. Group annuity contracts defined; requirements. — Any 
policy or contract, except a joint, reversionary or survivorship annuity contract, 
whereby annuities are payable dependent upon the continuation of the lives of 
more than one person, shall be deemed a group annuity contract. The person, 
firm or corporation to whom or to which such contract is issued, as herein pro- 
vided, shall be deemed the holder of such contract. The term “annuitant” as 
used herein, refers to any person upon whose continued life such annuity is de- 
pendent. No authorized insurer shall deliver or issue for delivery in this State 
any group annuity contract except upon a group of annuitants which conforms 
to the following: Under a contract issued to an employer, or to the trustee of 
a fund established by an employer or two or more employers in the same in- 
dustry or kind of business, the stipulated payments on which shall be paid by the 
holder of such contract either wholly from the employer’s funds or funds con- 
tributed by him, or partly from such funds and partly from funds contributed by 
the employees covered by such contract, and providing a plan of retirement an- 
nuities under a plan which permits all of the employees of such employer or of 
any specified class or classes thereof to become annuitants. Any such group of 
employees may include retired employees, and may include officers and managers 
as employees, and may include the employees of subsidiary or affiliated corpora- 
tions of a corporation employer, and may include the individual proprietors, part- 
ners and employees of affiliated individuals and firms controlled by the holders 
through stock ownership, contract or otherwise. (1947, c. 721.) 

Editor’s Note.—For comment on this 
section, see 25 N. C. Law Rev. 437. 


§ 58-211.2. Employee life insurance defined.—Employee life insurance 
is hereby declared to be that plan of life insurance other than salary savings 
life insurance under which individual policies are issued to the employees of 
any employer where such policies are issued on the life of more than one em- 
ployee at date of issue. Premiums for such policies shall be paid by the employer 
or the trustee of a fund established by the employer either wholly from the em- 
ployer’s funds, or funds contributed by him, or partly from such funds and partly 
from funds contributed by the insured employees. (1947, c. 721; 1957, c. 1008.) 

Editor’s Note. — The 1957 amendment one employee at date of issue’ for the 
substituted the words “life of more than words “lives of not less than ten nor more 
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than forty-nine employees at date of issue” For comment on this section, see 25 N. 
formerly ending the first sentence. C. Law Rev. 436. 


§ 58-212. Voting power under policies of group life insurance.—In 
€very group policy issued by a domestic life insurance company, the employer 
shall be deemed to be the policyholder for all purposes within the meaning of 
this chapter, and, if entitled to vote at meetings of the company, shall be entitled 
to one vote thereat. (1925, c. 58, s. oe 


§ 58-213. Exemption from execution.—No policy of group insurance, 
nor the proceeds thereof, when paid to any employee or employees thereunder, 
shall be liable to attachment, garnishment, or other process, or to be seized, taken, 
appropriated or applied by any legal or equitable process or operation of law, to 
pay any debt or liability of such employee, or his beneficiary, or any other per- 
son who may have a right thereunder, either before or after payment; but the 
proceeds thereof, when made payable to the estate of the employee insured, shall 
constitute a part of the estate of such employee available for the payment of 
debiss(1925)sc. 58, s. 41957, 'c, 13613) 

Editor’s Note.—Prior to the 1957 amend- made payable to a named beneficiary, con- 
ment the part of this section after the stitute a part of the employee for the pay- 
semicolon in line six read as follows: ment of his debts.” 

“nor shall the proceeds thereof, when not 


ARTICLE 23. 
Registered Policies. 


§ 58-214. Deposits to secure registered policies.—Any life insurance 
company, incorporated under the laws of this State, may deposit with the Com- 
missioner securities of the kind authorized for the investment of the funds of 
life insurance companies, which shall be legally transferred by it to him as Com- 
missioner and his successors for the common benefit of all the holders of its 
“registered” policies and annuity bonds issued under the provisions of this article; 
and these securities shall be held by him and his successors in office in trust for 
the purposes and objects specified herein, 

All securities offered to the Commissioner for deposit under this section shall 
be received and held pursuant to regulations promulgated by the Commissioner. 
(1905, c. 504, s. 12; Rev., s. 4780: 10D C20 esol 1 Ole, 140, s. 1; 1917, 
ee Jivis a2 tC. 5.6, 6467-1945. c. 379.) 

Cross References.—As to investments in in federal farm loan bonds, and see § 142- 
bonds guaranteed by the United States, 29 as to investments in refunding bonds of 
see § 53-44. As to investments in bonds North Carolina. 
and notes secured by mortgages insured by Editor’s Note. — The 1945 amendment 
the Federal Housing Administration, see rewrote this section. 

§ 53-45. See also § 53-60 as to investments 


§ 58-215. Additional deposits may be required.—Each company which 
has made deposits herein provided for shall make additional deposits from time 
to time, as the Commissioner of Insurance prescribes, in amounts of not less than 
five thousand dollars and of such securities as are described in the preceding 
section, so that the admitted value of the securities deposited shall equal the net 
value of the registered policies and annuity bonds issued by the company, less 
such liens not exceeding such value as the company has against it. The Com- 
missioner shall annually value or cause to be valued such policies and shall pre- 
pare an estimate based upon probable changes in the minimum amounts to be 
kept on deposit for each month of the ensuing year. (1905, c. 504, s. 15; Rev., 
peteo 1909, ¢. 920 5, 31911, «140. s. Ze NOIZ sew lOl ts. 63 -.C.1 5.65, 0408: 
1945, c. 379.) 

Editor’s Note. — The 1945 amendment 
tewrote a part of this section. 


503 


§ 58-216 Cu. 58. INSURANCE § 58-222 


§ 58-216. Withdrawal of deposits.—Any such company whose deposits 
exceed the net value of all registered policies and annuity bonds it has in force, 
less such liens not exceeding such value as the company holds against them, may 
withdraw such excess or it may withdraw any of such securities at any time by 
depositing in their place others of equal value and of the character authorized 
by law; and as long as such company remains solvent and keeps up its deposits, 
as herein required, it may collect the interest and coupons on the securities de- 
posited as they accrue; and any life insurance company may withdraw such se- 
curities by and with the consent of the policyholder only; and in case of such 
withdrawal, the certificate of registration in each case must be surrendered for 
cancellation, or a receipt from the policyholder, satisfactory to the Commissioner 
of Insurance, must be produced before such withdrawal of deposits shall be al- 


lowed... (1905,:6.2504;, su 1oyeRevwssa4/S82cnlO llega) Coors. 6469. ) 
§ 58-217: Repealed by Session Laws 1945, c. 379. 


§ 58-218. Record of securities kept by Commissioner ; deficit made 
good.—The Commissioner of Insurance shall keep a careful record of the se- 
curities deposited by each company, and when furnishing the annual certificates 
of value required in this article, he may enter thereon the face and market value 
of the securities deposited by such company. If at any time it appears from such 
certificate or otherwise that the value of securities held on deposit is less than the 
net value of the registered policies and annuity bonds issued by such companies, 
it is not lawful for the Commissioner of Insurance to execute the certificate on 
any additional policies or annuity bonds of such company until it has made good 
the deficit. If any company fails or neglects to make such deposits for sixty 
days the Commissioner may suspend its license to do business until such deposit 
be made. (1905, c. 504, s. 16; Rev., s: 4784;-Ci S., s..6471; 194556113798) 

Editor’s Note, — The 1945 amendment may suspend its license to do business until 
struck out the word “hereafter” formerly such deposit be made” for the words “it 
appearing before the word “required” in shall be deemed to be insolvent and shall 
the first sentence, and substituted in the be proceeded against in the manner pro- 
last sentence the words “the Commissioner vided by law in such cases.” 


§ 58-219. Registered policies certified.—Aifter making the deposits 
provided for in this article no company may issue a policy of insurance or en- 
dowment or an annuity bond known or designated as “registered” unless it has 
upon its face a certificate in the following words: “This policy or annuity bond 
is registered and secured by pledge of bonds, stocks, or securities deposited with 
this Department as provided by law,” which certificate shall be signed by the 
Commissioner of Insurance and sealed with the seal of his office. Such policies 
and bonds shall be known as “registered” policies and annuity bonds, and a 
terms identifying the special forms of contract, together with the year of adop- 
tion of such form, and whenever any change or modification is made in the form 
sample copy of such kind, class, and issue shall be kept in the office of the Com- 
missioner of Insurance. All policies and bonds of each kind and class issued, and 
the copies thereof, filed in the office of the Commissioner of Insurance must have 
imprinted thereon some appropriate designating letter, combination of letters or 
of contracts, policy, or bond, the designating letters or terms and year of adop- 
tion thereon shall be changed accordingly. (1905, c. 504, s. 13; Rev., s. 4785; 
Cas., suodnZs) 


S§ 58-220, 58-221: Repealed by Session Laws 1945, c. 379. 


§ 58-222. Power of Commissioner in case of insolvency. — If at any 
time the affairs of a life insurance company which has deposited securities under 
the provisions of this article, in the opinion of the Commissioner of Insurance, 
appear in such condition as to render the issuing of additional policies and an- 
nuity bonds by such company injurious to the public interest, the Commissioner 
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of Insurance may take such proceedings against the company as are authorized 
by law to be taken against other insolvent companies, and said companies are in 
all respects subject to the provisions of law affecting other companies. (1905, 
c. 504,:s. 20; Rev., s. 4788; C. S.,°s. 6475.) 


§ 58-223. Fees for registering policies. — Every company making de- 
posits under the provisions of this article must pay to the Commissioner of In- 
surance for each certificate on registered policies or annuity bonds, including seal, 
a fee of fifty cents for those exceeding ten thousand dollars in amount and twenty- 
five cents for all under ten thousand dollars in amount, except policies for one 
hundred dollars and not exceeding five hundred dollars the fee shall be fifteen 
cents ; for policies of one hundred dollars or less the fee shall be ten cents. (1905, 


Peo, cw2l: Rey., s, 4789;-C. 9, s, 64/0; 1945, c, 379.) 





Editor’s Note. — The 1945 amendment for nonregistered policies issued in ac- 
struck out from the end of the section the cordance with the provisions of this article, 
words “for each certificate, including seal, the fee shall be twenty-five cents.” 


§ 58-223.1. Registration of policies.—After January first, one thou- 
sand nine hundred and forty-seven, the Commissioner shall not register any 
new policies that are issued by any company, nor accept any deposits covering 
reserves on business thereafter written. (1945, c. 379.) 


. ARTICLE 24. 
Mutual Burial Associations. 


§ 58-224. Mutual burial associations placed under supervision of 
Burial Association Commissioner.—All mutual burial associations now organ- 
ized and operating in the State of North Carolina, and all mutual burial associa- 
tions hereafter organized and operating within said State, shall be under the gen- 
eral supervision of a Bureau Association Commissioner to be appointed by the 
Governor of the State of North Carolina, whose term shall be for a period of 
four years and his salary to be fixed by the Governor subject to the approval of 
the Advisory Budget Commission. (1941, c. 130, s. 2; 1957, c. 541, s. 4.) 

Editor’s Note. — The 1957 amendment “subject to the approval of the Advisory 
added at the end of the section the words Budget Commission.” 


§ 58-225. Maintenance of separate branches, when operated for 
benefit of both races.—All burial associations now operating in the State of 
North Carolina and all burial associations hereafter organized and operated in 
the State of North Carolina, for the benefit of both races, shall maintain and 
operate two separate branches, and the provisions of article 24 shall apply to each 
branch as a separate association, except as hereinafter provided. (1941, c. 130, 


oer Oh.) 


§ 58-226. Requirements as to rules and bylaws.—All burial associa- 
tions now operating within the State of North Carolina, and all burial associa- 
tions hereafter organized and operating within the State of North Carolina shall 
have and maintain rules and bylaws embodying the following: 

Article 1. The name of this association shall be ........ , which shall indicate 
that said association is a mutual burial association. 

Article 2. The objects and purposes for which this association is formed and 
the purposes for which it has been organized, and the methods and plan of opera- 
tion of any association already organized, shall be to provide a plan for each mem- 
ber of this association for the payment of one funeral benefit for each member, 
which benefit shall consist of a funeral in merchandise and service, with no free 
embalming or free ambulance service included in such benefits; and in no case 
shall any cash be paid. No other free service or any other thing free shall be 
held out, promised or furnished in any case. Such funeral benefit shall be in 
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the amount of one hundred dollars ($100.00) of merchandise and service, with- 
out free embalming or free ambulance service, for persons of the age of ten 
years and over, and in the amount of fifty dollars ($50.00) for persons under 
the age of ten years. Provided, however, where any members of any association 
elect to pay double the assessments provided in article 6 of this section, the bene- 
fits to such members shall be doubled; however, this election shall not be avail- 
abie to any member who has passed his sixty-fifth birthday; provided further, 
any funcral director who sells or promotes the sale of membership shall provide 
a funeral at a cost of the face amount of the policy, or give credit in the amount 
of the face value on such funeral as is selected by the family of the member of 
the associaticn. 

Article 3. Any person of either the white or colored race who has passed 
his or her first birthday, and who has not passed his or her sixty-fifth birth- 
day, and who is in good health and not under treatment of any physician, nor 
confined in any institution for the treatment of mental or other disease, may 
become a member of such burial association by the payment of a membership 
fee by such person, or for such person, of twenty-five cents. Applicant’s birth- 
day must be written in the application and subject to verification by any record 
the Burial Association Commissioner may deem necessary to prove or establish 
a true date of the birth of any applicant. 

Article 4. The annual meeting of the association shall be held’at ..........0% 
(here insert the place, date and hour); each member shall have one vote at 
said annual meeting and fifteen members of the association shall constitute a 
guorum. There shall be elected at the annual meeting of said association a 
board of directors of seven members, each of whom shall serve for a period of 
from one to five years as the membership may determine and until his or her 
successor shall have been elected and qualified. Any member of the board of 
directors who shall fail to maintain his or her membership, as provided in the 
rules and bylaws of said association, shall cease to be a member of the board of 
directors and a director shall be appointed by the president of said association 
for the unexpired term of such disqualified member. There shall be at least an 
annual meeting of the board of directors, and such meeting shall be held imme- 
diately following the annual meeting of the membership of the association. The 
directors of the association may, by a majority vote, hold other meetings of which 
notice shall be given to each member by mailing such notice five days before the 
meeting to be held. At the annual meetings of the directors of the association, 
the board of directors shall elect a president, a vice-president, and a secretary- 
treasurer. The president and vice-president shall be elected from among the 
directors, but the secretary-treasurer may be selected from the director mem- 
bership or from the membership of the association, it being provided that it is 
not necessary that the secretary-treasurer shall be a member of the board of di- 
rectors. Among other duties that the secretary-treasurer may perform, he shall 
be chargeable with keeping an accurate and faithful roll of the membership of 
this association at all times and he shall be chargeable with the duty of faithfully 
preserving and faithfully applying all moneys coming into his hands by virtue 
of his said office. The president, vice-president and secretary-treasurer shall con- 
stitute a board of control who shall direct the affairs of the association in accord- 
ance with these articles and the bylaws of the association, and subject to such 
modification as may be made or authorized by an act of the General Assembly. 
The secretary-treasurer shall keep a record of all assessments made, dues col- 
lected and benefits paid. The books of the association, together with all rec- 
ords and bank accounts shall be at all times open to the inspection of the Burial 
Association Commissioner or his duly constituted auditors or representatives. 
It shall be the duty of the secretary or secretary-treasurer of each association 
to keep the books of the association posted up to date so that the financial stand- 
ing of the association may be readily ascertained by the Burial Association Com- 
missioner or any auditor or representative employed by him. Upon the failure 
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of any secretary or secretary-treasurer to comply with this provision, it shall be 
the duty of the Burial Association Commissioner to employ an auditor or book- 
keeper to take charge of the books of the association and do whatever work is 
necessary to bring the books up to date. ‘The Burial Association Commissioner 
shall have the power and authority to set a fee sufficient to pay the said auditor 
or bookkeeper for the work done upon the books of said association and the 
secretary or secretary-treasurer of the association shall pay the fees as specified 
by the Burial Association Commissioner out of the funds of the burial associa- 
tion. This fee must be included in the thirty per cent allowed by law for the 
operation of the burial associations. 


Article 5. Upon the death of any officer, his successor shall be elected by the 
board of directors for the unexpired term. The president, vice-president and 
secretary-treasurer shall be elected for a term of from one to five years, and shall 
hold office until his successor is elected and qualified, subject to the power of 
the board of directors to remove any officer for good cause shown: Provided, 
that any officer removed by the board of directors shall have the right of appeal 
to the membership of the association, such appeal to be heard at the next en- 
suing annual meeting of said membership. 

Article 6. Each member shall be assessed according to the following schedule 
(or in multiples thereof) at the age of entry of the member: Provided, those 
members joining at ages under ten shall be charged with the assessment for age 
ten when they reach their tenth birthday: 


ASSESSMENT RATE FoR AcE Groups: 


BG Unt ALEC ca yg er can enc ety ete cea ee five, cents, (5c) 
Pieovme Oatiiriictiebirthday @. mist to tet. ws out a ese ten cents (10c) 
a ctretumtougiittern aDirthidaya a we, seca eat twenty cents (20c) 
Pet netosctxtveniti birthday: suet) ae eee es thirty cents (30c) 


(Ages shall be defined as having passed a certain birthday instead of nearest 
birthday.) Assessment shall always be made on the entire membership in good 
standing. 

Article 7. No benefit will be paid for natural death occurring within thirty 
days from the date of the certificate of membership, which certificate shall ex- 
press the true date such person becomes a member of this association, and the 
certificate issued shall be in acknowledgment of membership in this association. 
Benefits will be paid for death caused by accidental means occurring any time 
after date of membership certificate. No benefits will be paid in case of suicidal 
death of any member within one year from the date of the membership certificate. 
No agent or other person shall have authority to issue membership certificates 
in the field, but such membership certificates shall be issued at the home office 
of the association by duly authorized officers: The president, vice-president or 
secretary, and a record thereof duly made. 

Article 8. Any member failing to pay any assessment within thirty days after 
notice shall be in bad standing, and unless and until restored, shall not be en- 
titled to benefits. Notice shall be presumed duly given when mailed, postage 
paid, to the last known address of such members: Provided, moreover, that 
notice to the head of a family shall be construed as notice to the entire mem- 
bership of such family in said association. Any member or head of a family 
changing his or her address shall give notice to the secretary-treasurer in writ- 
ing of such change, giving the old address as well as the new, and the head of a 
family notifying the secretary-treasurer of change in address shall list with the 
secretary in such notice all the members of his or her family having membership 
in said association. Any member in bad standing may, within ninety days after 
the date of an assessment notice, be reinstated to good standing by the payment 
of all delinquent dues and assessments: Provided such person shall at the same 
time submit to the secretary-treasurer satisfactory evidence of good health, in 
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writing, and no benefit will be paid for natural death occurring within thirty 
days after reinstatement. In case of death caused by accidental means, benefit 
will be in force immediately after reinstatement. Any person desiring to dis- 
continue his membership for any reason shall communicate such desire to the 
secretary-treasurer immediately and surrender his or her certificate of member- 
ship. Any adult member who is the head of a family, and who, with his family, 
has become in bad standing, shall furnish to the secretary-treasurer satisfactory 
evidence of the good health of each member desired to be reinstated in writing. 

Article 9. The benefits herein provided are for the purpose of furnishing a 
funeral and burial service for a deceased member. The service shall be in keep- 
ing with the services and casket, sold at the same price, similar to that provided 
and charged by reputable funeral directors of this or other like communities. 

Article 10. It is understood and stipulated that the funeral and burial service 
provided in article nine hereof shall be rendered by (give name of funeral di- 
rector and town), which funeral director is designated in these rules and bylaws 
as the official funeral director of this association, and such funeral director shall 
be, by the secretary-treasurer of this association, immediately notified upon the 
death of any member, and upon the death of any member it shall be the duty of 
his or her nearest relative to notify the secretary-treasurer of the association of 
the death of such member. In the event a member in good standing shall die 
at a place beyond the territory served by the above named funeral director, the 
secretary of this association, being notified of such death, shall cause the de- 
ceased to receive a funeral and burial service equal to that provided for in 
these bylaws. The benefits provided for are to be payable to the funeral director 
rendering such funeral and burial service, which payment the secretary-treas- 
urer is authorized to make. If the secretary-treasurer of the association shall 
fail, on demand, to provide the benefits as listed in article 9 of these rules and 
bylaws by arrangement with the official funeral director serving the community 
in which the services are required, then the benefits shall be paid in cash to the 
representative of the deceased qualified under law to receive such payments. 

Article 11. If the proceeds of one assessment on the entire membership pro- 
duces more than enough for burial or burials, on account of which said assess- 
ment is made, the balance shall be placed in the treasury of the association to 
apply on future burials. Assessments shall be made in such multiples of the 
assessment rate as is necessary to provide a fund to take care of anticipated 
death. Whenever possible, assessments will be made at definitely stated intervals 
so as to reduce the cost of collection and to prevent lapse. 

Article 12. In the event the proceeds of one assessment on the entire mem- 
bership does not prove sufficient at any time to yield the benefit provided for in 
these bylaws, then the secretary-treasurer shall notify the Burial Association Com- 
missioner who shall be authorized, unless the membership is increased to that 
point where such assessment is sufficient, to cause liquidation of said associa- 
tion, and may transfer all members in good standing to a like organization or 
association. 

Article 13. All legitimate operating expenses of the association shall be paid 
out of the assessments, but in no case shall the entire expenses exceed thirty 
per cent (30%) of the total of the assessments collected and the net income 
carried upon investment of surplus funds in one calendar year: In the event 
the association fails to expend the thirty per cent (30%) allowed herein by the 
31st day of December of any year, then the amount not used shall be placed in 
the surplus. 

Article 14. Special meetings of the association membership may be called by 
the secretary-treasurer when by him deemed necessary or advisable, and he shall 
call a meeting when petitioned to do so by sixty-six and two-thirds per cent 
of the members of said association who are in good standing. 

Article 15. The secretary-treasurer shall, upon satisfactory evidence that 
membership was granted to any person not qualified at the time of entry as pro- 
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§ 58-227 
vided under article three of these bylaws, refund any amounts paid as assessment, 
and shall remove the name from the membership roll. 

Article 16. Any member may pay any number of assessments in advance, in 
which case such member will not be further assessed until a like number of as- 
sessments shall have been levied against the remaining membership. 

Article 17. No person may maintain active membership in two separate burial 
associations and, upon evidence that membership is maintained contrary to this 
article, the secretary-treasurer may call upon such member to forfeit all benefits 
and fees paid in either one or the other of the associations. Any person who is 
found to have maintained membership in two associations shall forfeit all bene- 
fits and fees paid in the second association of which he became a member, unless 
the membership in the original association was discontinued or such association 
had been placed in liquidation. 


Article 18. Each year, before the annual meeting of the membership of this 
association, the association shall cause to be published in a newspaper of general 
circulation in the county in which such association has its principal place of busi- 
ness, or shall cause to be mailed to each member in good standing a statement 
showing total income collected, expenses paid and burial benefits provided for 
by such association during the next preceding year. 

Article 19. These rules and bylaws shall not be modified, canceled or abridged 
by any association or other authority except by act of the General Assembly of 
MorheGarolina, (1941, c 130.6. 4; 1943, ¢ 272, \ss. 1,2; 1945, ¢..125, s, 1: 
ee een c al = 19490--Ce 201, cs, 2 1953ec) 1201-1955. c. 259 6s, 3. 4.) 


Editor’s Note. — The 1943 amendment 
added the last four sentences of article 4 
and changed the fifth sentence from the 
end of the article. And the amendment 
struck out the words “and the frequency of 
the assessments will be governed by the 
death rate within the association,” formerly 
appearing at the end of article 6. It also 
struck out the words “until the next assess- 
ment period” formerly appearing as the 
latter part of the second sentence of article 
11. The amendment increased the amount 
stated in the former third sentence of 
article 13. 

The 1945 amendment struck out the 
words “in substance’ formerly appearing 
after the word “embodying” in the pre- 
liminary paragraph. It also struck out 
from article 4 the following words: “The 
secretary-treasurer shall be the only paid 
officer of the association and his compensa- 
tion shall be fixed by the board of direc- 
tors.” The amendment changed article 13 


by adding the words “in any one calendar 
year” to the first sentence, inserting the 
second sentence and increasing the amount 
in the former third sentence. The 1947 
amendment also increased such amount. 
The 1949 amendment struck out the former 
third sentence of article 13 and rewrote 
article 18. 

The 1953 amendment added the proviso 
at the end of article 2. 

The 1955 amendment substituted “thirty” 
for “twenty-five” in the last sentence of 
article 4 and increased the maximum ex- 
penses allowed under article 13. 

Members are bound by subsequent legis- 
lation making changes in the rules and 
bylaws of burial associations, and changes 
so made are not offensive to the constitu- 
tional provision against the passage of a 
law which impairs the obligation of a con- 
tract. Spearman v. United Mut. Burial 
PASS COMMING LOD OO One. (2d). 895 
(1945). 


§ 58-227. Limitation of soliciting agents; licensing and qualifica- 


tions; officers exempt from license; issuance of membership certifi- 
cates.—Each burial association shall have for each funeral home serving the said 
burial association not more than five agents or representatives soliciting members 
other than the secretary-treasurer and president, and before any agent or repre- 
sentative shall or may represent any burial association in North Carolina, he or 
she shall first apply to the Burial Association Commissioner of North Carolina 
for a license, and the Burial Association Commissioner shall have full power and 
authority to issue such license upon proof satisfactory to such Commissioner that 
such person is capable of soliciting burial association memberships, is of good 
moral character and recommended by the association in behalf of which such 
membership solicitations are to be made. The Burial Association Commissioner 
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may reject the application of any person who does not meet the requirements set 
out by him, as to capacity and moral fitness on recommendations by the associa- 
tion. The Burial Association Commissioner may, upon proof satisfactory to him- 
self that said licensed agent has violated any section of this law, revoke said li- 
cense. Upon the issuing of a license to solicit membership in any burial associa- 
tion, such person shall be required to pay in cash, at the time of issuing license 
to such applicant, to the Burial Association Commissioner, the sum of five dollars 
($5.00) ; moneys derived from this fee or charge to be and remain in the depart- 
ment or office of such Burial Association Commissioner, for supervision of burial 
associations in this State, subject to withdrawal for expenses of supervision by 
authority of the Burial Association Commissioner. It shall not be necessary that 
the president or secretary-treasurer of any burial association shall obtain a license 
for soliciting membership in any association, of which such person is president 
or secretary-treasurer. Membership certificates shall not be issued by a solicitor 
in the field, but shall be reported to the office of the association and there issued 
and a record made of such issuance at the time such certificate is so issued. 
(1941,-c, 130,15), -5.5),1945,.6:2125, 6.12; 1947, c, L0UnS) 2) 19407 C20 Soe 
Editor’s Note. — The 1945 amendment the said burial association.” And the 1949 
inserted the third sentence. The 1947 amendment reduced the license fee from 
amendment inserted in the first sentence $10.00 to $5.00. 
the words “for each funeral home serving 


§ 58-228. Assessments against associations for supervision ex- 
pense. —In order to meet the expense*of supervision, the Burial Association 
Commissioner shall prorate the amount of the supervisory cost (over and above 
any other funds in his hands for this purpose), and assess each association on a 
pro rata basis in accordance with the number of members of each association, 
which total assessment shall in no case exceed fifty thousand dollars ($50,000.00), 
and each association shall remit to the Burial Association Commissioner its 
pro rata part of the assessment, as fixed by the Burial Association Commissioner, 
which expense shall be included in the thirty per cent (30%) expense allowance 
as provided in article 13. This assessment shall be made on the first day of 
July of each and every year and said assessment shall be paid within thirty days 
thereafter. In case any association shall fail or refuse to pay such assessment 
within thirty days, it shall be the duty of the Burial Association Commissioner to 
transfer all memberships and assets of every kind and description to the nearest 
next association that is found by the Burial Association Commissioner to be in 
good sound financial condition. (1941, c. 130, s. 6; 1943, c. 272, s. 3; 1945, c. 
125, s. 3; 1947, ce. 100, s:°35 1949, c. 201,.s..45)1951,"c, 901,.si1 IOS Sane 
comple.) 


Editor’s Note. — The 1943 amendment The 1955 amendment increased the 


added the second and third sentences, and 
limited the assessment to $25,000.00. The 
1945 amendment increased the limit to 
$26,500.00, the 1947 amendment increased 
the limit to $31,500.00, and the 1949 amend- 
ment increased it to $36,500.00. 


maximum assessment from $42,500.00 to 
$50,000.00. It also substituted “thirty per 
cent (30%)” for “twenty-five per cent 
(25%)” in the first sentence. 

The reference to article 13 at the end of 
the first sentence is to the article as ap- 


The 1951 amendment increased the pearing in § 58-226. 
maximum assessment from $36,500.00 to 
$42,500.00. 


§ 58-229. Unlawful to operate without written authority of Com- 
missioner.—It shall be unlawful for any person, firm or corporation, associa- 
tion or organization to organize, operate, or in any way solicit members for a bur- 
ial association, or for participation in any plan, scheme, or device similar to burial 
associations, without the written authority of the Burial Association Commis- 
sioner, and any person, firm or corporation violating the provisions of this sec- 
tion shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
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not less than two hundred and fifty dollars ($250.00) or imprisoned not less than 
twelve months, or both, in the discretion of the court: Provided, however, the 
Burial Association Commissioner shall not withhold authority for the organiza- 
tion or operation of a bona fide burial association, meeting the requirements of this 
article, unless it shall be found and established to the satisfaction of the Burial 
Association Commissioner that the person or persons applying for authority to 
organize and operate such bona fide burial association is disqualified or does not 
meet the requirements of article 24. (1941, c. 130, s. 7.) 


§ 58-229.1. Revocation of license.—In the event it is proven to the sat- 
isfaction of the Burial Association Commissioner that any burial association is be- 
ing operated not in conformity with one or more sections of chapter fifty-eight, 
article twenty-four of the General Statutes of North Carolina, or it is proven to 
the satisfaction of the Burial Association Commissioner that the official funeral 
director, or directors, are not adequately equipped to render the services provided 
for by said article, then it shall become the duty of the Burial Association Com- 
missioner upon hearing to revoke the license of said burial association and trans- 
fer said burial association, its membership and all its assets of every kind and de- 
scription to another burial association that is found by the Burial Association 
Commissioner to be in good sound financial condition: Provided, that if said bur- 
ial association gives notice of appeal as provided for in § 58-236, then said burial 
association shall continue to operate as before the revocation and until final ad- 
judication. (1945, c. 125, s. 4.) 


§ 58-229.2. Deposit or investment of funds of mutual burial asso- 
ciations.—Funds belonging to each mutual burial association over and above the 
amount determined by the Burial Association Commissioner to be necessary for 
operating capital, shall be deposited in banks located in the State of North Caro- 
lina which are members of the Federal Deposit Insurance Corporation or shall 
be invested in building and loan or savings and loan institutions in this State 
insured by an instrumentality of the U. S. government or invested in securities of 
the State of North Carolina or any governmental unit thereof which are of bank 
grade as rated by the North Carolina Securities Advisory Committee or in obli- 
gations of the United States or securities the payment of which, both as to prin- 
cipal and interest, is guaranteed either by the United States or the State of North 
Carolina. 

_ Violation of the provisions of this section shall, after hearing, be cause for 
revocation or suspension of license to operate a mutual burial association. (1957, 


eons 1.) 


§ 58-230. Penalty for failure to operate in substantial compliance 
with article 24.—JIf any burial association or other organization or official 
thereof, or any person operates or allows to be operated a burial association on any 
plan, scheme or bylaws not in substantial compliance with the bylaws set forth in 
§ 58-226, the Burial Association Commissioner may revoke any authority or li- 
cense granted for the operation of such burial association, and any person, firm 
or corporation or association convicted of the violation of this section shall be 
guilty of a misdemeanor and shall be fined not less than two hundred and fifty 
dollars ($250.00) or imprisoned not less than one year in jail, or both, in the dis- 
cretion of the court. (1941, c. 130, s. 8.) 


§ 58-231. Penalty for wrongfully inducing person to change mem- 
bership.—Any burial association official, agent or representative thereof or any 
person who shall use fraud or make any promise not part of the printed bylaws, or 
who shall offer any rebate, gratuity or refund to cause a member of one association 
to change membership to another association, shall be guilty of a misdemeanor 
and upon conviction shall be fined not less than two hundred and fifty dollars 
($250.00) or imprisoned not less than one year in jail, or both, in the discretion 
of the court. (1941, c. 130, s. 9.) 
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§ 58-232. Penalty for making false and fraudulent entries. — Any 
person or burial association official who makes or allows to be made any false en- 
try on the books of the association with intent to deceive or defraud any member 
thereof, or with intent to conceal from the Burial Association Commissioner or 
his deputy or agent, or any auditor authorized to examine the books of such as- 
sociation, under the supervision of the Burial Association Commissioner, shall be 
guilty of a misdemeanor and upon conviction shall be fined not less than two hun- 
dred and fifty dollars ($250.00), or imprisoned in the common jail for not less 
than twelve months, or both, in the discretion of the court. (1941, c. 130, s. 10; 
1945 PGI 25 5s. 10) 

Editor’s Note. — The 1945 amendment 
inserted near the beginning of the section 
the words “person or.” 


§ 58-233. Accepting application without collecting fee.—Any burial 
association official, agent or representative, or any other person who shall accept 
an application for membership in any association without collecting the fee from 
any such person making such application for membership, shall be guilty of a 
misdemeanor and upon conviction shall be fined not less than two hundred and 
fifty dollars ($250.00), or imprisoned not less than twelve months in the common 
jail, or both, in the discretion of the court. (1941, c. 130, s. 11.) 


§ 58-234. Removal of secretary-treasurer for failure to maintain 
proper records.—Any burial association secretary or secretary-treasurer who 
fails to maintain records to the minimum standards required by the Burial Asso- 
ciation Commissioner shall be by such Commissioner removed from office and an- 
other elected in his stead, such election to be immediate and by the board of di- 
rectors of said burial association upon notice of such removal. (1941, c. 130, 
SZ) 


§ 58-235. Acceptance of donations, failure to make proper assess- 
ments, etc., made misdemeanor.—Any person or persons who accept dona- 
tions from any source, or who contribute money or funeral services or free em- 
balming, free ambulance service or any other thing free of charge, acting for any 
burial association, directly or indirectly, or who so acting shall in any way fail to 
assess for the amount needed to pay death losses and allowable expenses, shall be 
guilty of a misdemeanor and upon conviction shall be fined not less than two hun- 
dred and fifty dollars ($250.00) or imprisoned in the common jail for not less 
than twelve months, or both, in the discretion of the court. (1941, c. 130, s. 13.) 


§ 58-236. Right of appeal upon revocation or suspension of license. 
—Upon the revocation or suspension of any license or authority by the Burial 
Association Commissioner, under any of the provisions of article 24, the said 
association or individual whose license has been revoked or suspended shall have 
right of appeal from the action of said Burial Association Commissioner revoking 
or suspending such license or authority to the superior court of the county in 
which such burial association may be located: Provided, said association shall 
give notice of appeal in writing to the Burial Association Commissioner within 
ten days from the date of order revoking or suspending the said license and the 
said association giving notice of appeal shall deposit with the Burial Association 
Commissioner an amount sufficient to cover appeal fees, which the Burial Associa- 
tion Commissioner shall pay to the clerk of the superior court. Upon receipt of 
said notice of appeal, the Burial Association Commissioner shall file with the 
clerk of the superior court of the county in which the burial association is lo- 
cated the decision of the Burial Association Commissioner and the clerk of the 
superior court shall transfer the appeal to the civil issue docket as in cases of 
appeal from a justice of the peace and the same shall be heard de novo. If upon 
the revocation or suspension of a license of a burial association by the Burial 
Association Commissioner and where the burial association gives the proper no- 
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tice of appeal, the burial association shall be permitted to operate until a final 
decision has been made by the higher court. C194 len 30, S14 1943" 'G1272. 5, 
ALO Er Ce GLU, SA Os) 

Editor’s Note. — The 1943 amendment The 1957 amendment made this section 
struck out the words “as in other cases of applicable to suspension as well as to rey- 
appeal, and the matter shall be heard de ocation of licenses. 
novo,” formerly ending the first sentence, 
and inserted in place thereof all of the sec- 
tion beginning with the proviso. 


§ 58-237. Bond of secretary or secretary-treasurer of burial asso- 
ciations.—The secretary or secretary-treasurer of any burial association shall, 
before entering upon the duties of his office and for the faithful performance 
thereof, execute a bond payable to the association in some bonding company li- 
censed to do business in this State, to be approved by the Burial Association Com- 
missioner, in a sum not less than twenty-five per cent of the surplus of the said 
association as shown by the financial statement rendered December thirty-first of 
each year, but in no event shall said bond be less than one thousand dollars 
($1,000.00) and the said bond shall be deposited with the Burial Association 
Commissioner for safekeeping: Provided, that if any association operates a branch 
for members of a colored race and the officers of both associations are the same, 
then the provisions of this section shall apply as of one association: Provided, 
further, however, that any burial association, with the consent and approval of the 
Burial Association Commissioner, may give a bond secured by deed of trust on 
real estate situated in North Carolina, in lieu of procuring said bond from a bond- 
ing company; and the bond thus given is not to exceed the tax value for the cur- 
rent year of the real estate securing the same. The said deed of trust is to be de- 
posited with the Burial Association Commissioner and the said deed of trust must 
constitute a first lien on the property secured by the deed of trust. (19415.c. 130, 
moet OTS nc he /2h.Se 55) 

Editor’s Note. — The 1943 amendment 
rewrote this section. 


§ 58-237.1. Number of assessments; reduction and increase.—Each 
association shall make not less than eight single or four double assessments per 
annum until such association shall have on hand a surplus of three dollars ($3.00) 
per member as shown on the annual statement herein required to be filed by the 
association, When any association has accumulated such surplus, the association, 
with the consent of the Burial Association Commissioner may reduce the num- 
ber of assessments to be made in any one year, which number shall be fixed by 
the Burial Association Commissioner: Provided, however, that the Burial Asso- 
ciation Commissioner shall have the power to increase the number of assessments 
to be made in any one year when in his opinion the same shall be necessary in or- 
der to take care of the death loss. (1943, c. 272, s. 6.) 


§ 58-237.2. Minimum membership required.—Each burial association 
shall at all times maintain an active membership of at least eight hundred members 
and should any association fail to secure the same within ninety days from the 
date of the granting of its charter, or at any time allow its active membership to 
fall below eight hundred members, the Burial Association Commissioner shall re- 
voke its license and transfer its membership to another association. (1943, c. 


P7aaist: 62) 
§ 58-237.3: Repealed by Session Laws 1947, c. 100, s. 4. 


§ 58-237.4. Making false or fraudulent statement a misdemeanor. 
—Any officer or employee of any burial association authorized to do business un- 
der this article, who shall knowingly or willfully make any false or fraudulent 
statement or representation in or with reference to any application for member- 
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ship or for the purpose of obtaining money from or benefit any burial association 
transacting business under this article, or who shall make any false financial state- 
ment to the Burial Association Commissioner or to its membership shall be guilty 
of a misdemeanor and shall be fined or imprisoned in the discretion of the court. 


(1943, c. 272, s. 6.) 


§ 58-238. State-wide organization of associations.—It shall be law- 
ful for the several mutual burial associations of the State of North Carolina, in 
good standing, to organize and provide for a state-wide organization of mutual 
burial associations, which organization shall be for the mutual and general sugges- 
tive control of mutual burial associations in the State of North Carolina. Such 
organization shall have such name as agreed upon by the membership in meetings, 
and to be composed of members as are lawfully operating in the State and who 
pay their dues to such association. (1941, c. 130, s. 16.) 


§ 58-239. Article 24 deemed exclusive authority for organization, 
etc., of mutual burial associations.—Article 24 shall be deemed and held ex- 
clusive authority for the organization and operation of mutual burial associations 
within the State of North Carolina, and such associations shall not be subject to 
any other laws respecting insurance companies of any class. (1941, c. 130, s. 17.) 


§ 58-240. Operation of association in violation of law prohibited. 
—No person, firm or corporation shall operate as a burial association in this State 
unless incorporated under the laws of the State of North Carolina, or be composed 
of a membership constituting an association complying with all the rules, regula- 
tions, sections and articles of article 24; and licensed and approved by the Burial 
Association Commissioner of the State of North Carolina. (1941, c. 130, s. 18.) 


§ 58-241. Appointment and removal of Burial Association Com- 
missioner; bond.—The Burial Association Commissioner provided for in this 
article shall be appointed by the Governor for a term of four years, subject to re- 
moval for cause, and shall hold office until his successor is appointed and quali- 
fied. Such Burial Association Commissioner shall give bond approved by the 
Commissioner of Insurance of the State of North Carolina in the sum of ten thou- 
sand dollars ($10,000.00), conditioned for his faithful application of all funds 
coming into his hands by virtue of his office. (1941, c. 130, s. 19; 1943, c. 170.) 


§ 58-241.1. Election for benefits or return of assessments on 
death of member in armed forces.—If any member of a burial association 
who is in good standing should die while serving in the military or naval forces 
of the United States, the spouse, if there is one, or the next of kin in the event 
there is no spouse, shall be entitled to elect between the benefits prescribed in the 
bylaws of the burial association and the return of assessments paid into the burial 
association by the deceased member. Such election must be made within one 
year from the official notification of death. Acceptance by the spouse or the next 
of kin of paid-in assessments shall be a complete release to the burial association. 
In the event the spouse or next of kin shall not elect to receive the paid-in assess- 
ments as settlement of all claims against the burial association, then the spouse or 
next of kin shall be entitled to the benefits prescribed by the bylaws of the burial 
association at any time the body of the deceased is returned for burial to the ter- 
ritory served by the burial association. (1943, c. 732, s. 1.) 

No Recovery by Personal Representative body of deceased is returned for burial to 
of Deceased.—The spouse or next of kin of the territory served by the burial associa- 
a member of a mutual burial association tion; and the personal representative of 
serving in the armed forces, who dies over- the deceased may not recover the pre- 
seas, may elect to have return of the paid- scribed funeral benefits. Spearman v. 
in assessments in settlement, or to have the United Mut. Burial Ass’n, 225 N. C. 185, 
prescribed funeral benefits at any time the 33 S. E. (2d) 895 (1945). 
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§ 58-241.2. Member in armed forces failing to pay assessments; 
reinstatement.—If a member of a burial association who is in the military or 
naval forces of the United States fails to pay any assessment, he shall be in bad 
standing, and unless and until restored, shall not be entitled to benefits. However, 
the said member shall be reinstated in the burial association upon application 
made by him at any time until twelve months after his discharge from the mili- 
tary or naval forces of the United States, notwithstanding his physical condition 
and without the payment of assessments which have become due during his sery- 
ice in the military or naval forces of the United States. Benefits will be in force 
immediately after such reinstatement. CLES OC. / 32,502.) 


§ 58-241.3. Prior death of member in armed forces.—If a member 
of a burial association who was in good standing has, before March 9, 1943, died 
while serving in the military or naval forces of the United States, the provisions 
of § 58-241.1 shall be applicable: Provided, the spouse, if there is one, or the 
next of kin in the event there is no spouse, must elect to receive the paid-in assess- 
ments within one year after March 9, 1943, or be deemed to have elected to te- 
ceive benefits provided by the bylaws of the burial association. TOC OL esas) 


§ 58-241.4. Hearing by Commissioner of dispute over liability for 
funeral benefits; appeal.—in case of a disagreement between the representa- 
tive of a deceased member of any burial association and the association 4 hearing 
may be held by the Burial Association Commissioner on request of either party 
to determine whether the association is liable for the benefits set forth in the pol- 
icy issued to the said deceased member of said burial association. ‘The Burial 
Commissioner shall render a decision which shall have the same force and effect 
as judgments rendered by courts of competent jurisdiction in North Carolina. 
Either party may appeal from the decision of the Burial Commissioner to the su- 
perior court of the county in which the burial association is located as provided 
in § 58-236 hereof. (1947, c. 100, s, 5s) 


§ 58-241.5. Commissioner authorized to subpoena witnesses, ad- 
minister oaths and compel attendance at hearings.—For the purpose of 
holding hearings the Burial Association Commissioner shall have power to sub- 
poena witnesses, administer oaths, and compel attendance of witnesses and par- 
Bes! (1957, c. 820, s.2.) 


SUBCHAPTER V. AUTOMOBILE LIABILITY INSURANCE. 


ARTICLE 25. 
Regulation of Automobile Liability Insurance Rates. 
§§ 58-242 to 58-245: Repealed by Session Laws 1945, c. 381, s. 2. 


§ 58-246. North Carolina Automobile Rate Administrative Office 
created; objects and functions; hearings on rates. — There is hereby 
created a bureau to be known as the North Carolina Automobile Rate Adminis- 
trative Office which office shall be established in the Compensation Rating and 
Inspection Bureau of North Carolina, created under § 97-102 and shall be a 
branch and under the management of the general manager of the Compensation 
Rating and Inspection Bureau of North Carolina, with the following objects, 
functions and sources of income: 

(1) To maintain rules and regulations and fix rates for automobile bodily in- 
jury and property damage insurance and equitably adjust the same as 
far as practicable in accordance with the hazard of the different 
classes of risks as established by said bureau. 

(2) To furnish upon request of any person carrying this form of insurance 
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in the State or to any member of the North Carolina Automobile Rate 
Administrative Office, upon whose risk a rate has been promulgated, 
information as to the rating, including the method of its capitulation, 
and to encourage safety on the highways and streets of the State by 
adjusting premiums and rates, through the use of credits and debits 
or other proper factors, under such uniform system of experience or 
other form of merit rating as may be approved by the Commissioner 
of Insurance. 

(3) The bureau shall provide reasonable means to be approved by the Com- 
missioner whereby any person affected by a rate made by it may be 
heard in person or by his authorized representative before the gov- 
erning or rating committee or other proper executive of the bureau. 

(4) The bureau shall not have authority to maintain rules and regulations 
nor fix rates for bodily injury and property damage insurance for op- 
erators of motor vehicles who are required by law to carry any such 
insurance. ‘The provisions of this subdivision shall not apply to pri- 
vate passenger cars or taxicabs required by law to carry bodily injury 
and property damage insurance. (1939, c. 394, s. 1; {1945 ecesel, 
62: 1047eco wl 008ml 0735903 NCAO/4 aaa.) 

Editor’s Note. — The 1945 amendment As to former provision of subdivision (2) 
made changes in subdivision (1) and added providing for reduced premium rates to ef- 
subdivision (3). The 1947 amendments fect the purpose of the statute, see In re 
added subdivision (4). The 1953 amend- ~ Blue Bird Taxi Co., 837 0N2 GH stem como 
ment rewrote subdivision (2). EB. (2d) 156 (41953). 


§ 58-247. Membership as a prerequisite for writing insurance; 
governing committee; rules and regulations; expenses; Commissioner 
of Insurance ex officio chairman.—(a) Before the Commissioner of Insur- 
ance shall grant permission to any stock, nonstock, or reciprocal insurance com- 
pany or any other insurance organization to write automobile bodily injury and 
property damage insurance in this State, it shall be a requisite that they shall 
stibscribe to and become members of the North Carolina Automobile Rate Ad- 
ministrative Office. 

(b) Each member of the North Carolina Automobile Rate Administrative Of- 
fice writing the above classes of insurance in North Carolina shall, as a requisite 
thereto, be represented in the aforesaid bureau and shall be entitled to one repre- 
sentative and one vote in the administration of the affairs of the bureau. They 
shall, upon organization, elect a governing committee which governing committee 
shall be composed of equal representation by stock and nonstock members. 

(c) The bureau, when created, shall adopt such rules and regulations for its 
orderly procedure as shall be necessary for its maintenance and operation. No 
such rules and regulations shall discriminate against any type of insurer because 
of its plan of operation, nor shall any insurer be prevented from returning any un- 
used or unabsorbed premium, deposit, savings or earnings to its policyholders or 
subscribers. ‘The expense of such bureau shall be borne by its members by quar- 
terly contributions to be made in advance, such contributions to be made in ad- 
vance by prorating such expense among the members in accordance with the 
amount of gross premiums derived from automobile bodily injury and property 
damage insurance in North Carolina during the preceding year ending December 
31, 1938, and members entering such bureau since that date to advance an amount 
to be fixed by the governing committee. After the first fiscal year of operation 
of the bureau the necessary expense of the bureau shall be advanced by the mem- 
bers in accordance with rules and regulations to be established and adopted by the 
governing committee. 

(d) The Commissioner of Insurance of the State of North Carolina, or such 
deputy as he may appoint, shall be ex officio chairman of the North Carolina Au- 
tomobile Rate Administrative Office and shall preside over all meetings of the 
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governing committee or other meetings of the bureau and it shall be his duty to 
determine any controversy that may arise by reason of a tie vote between the 
members of the governing committee. (1939, c. 394, s, 2; 1945, c. So ecm so) 


Editor’s Note. — The 1945 amendment age.” It made the same changes in the 
inserted the word “and” in subsection (a) third sentence of subsection (G@)andean- 
and struck out the words “and collision” serted the second sentence thereof. 


formerly appearing after the word “dam- 


§ 58-248. Personnel and assistants; general manager; authority of 
Commissioner of Insurance.—In order to carry into effect the objects of §§ 
58-246 to 58-248, the bureau members shall immediately elect its governing com- 
mittee who shall employ and fix the salaries of such personnel and assistants as 
are necessary, but the general manager of the Compensation Rating and Inspec- 
tion Bureau of North Carolina shall be the general manager also of the North 
Carolina Automobile Rate Administrative Office and the Commissioner of Insur- 
ance is hereby authorized to compel the production of all books, data, papers and 
records and any other data necessary to compile statistics for the purpose of de- 
termining the pure cost and expense loading of automobile bodily injury and 
property damage insurance in North Carolina and this information shall be avail- 
able and for the use of the North Carolina Automobile Rate Administrative Office 
for the capitulation and promulgation of rates on automobile bodily injury and 
property damage insurance. All such rates compiled and promulgated by such 
bureau shall be submitted to the Commissioner of Insurance for approval and no 
such rates shall be put into effect in this State until approved by the Commissioner 
of Insurance and not subsequently disapproved: Provided 8§ 58-246 to 58-248 
shall not apply to publicly owned vehicles. (1S 2s C394 8S.03 51945. Cx 381, 15.2.) 

Editor’s Note. — The 1945 amendment 
deleted former references to collision in- 
surance. 


§ 58-248.1. Order of Commissioner revising improper rates, classi- 
fications and classification assignments. — Whenever the Commissioner, 
upon his own motion or upon petition of any aggrieved party, shall determine, 
after notice and a hearing, that the rates charged or filed on any class of risks are 
excessive, inadequate, unreasonable, unfairly discriminatory, or otherwise not in 
the public interest, or that a classification or classification assignment is unwar- 
ranted, unreasonable, improper or unfairly discriminatory he shall issue an order 
to the bureau directing that such rates, classifications or classification assignments 
be altered or revised in the manner and to the extent stated in such order to 
produce rates, classifications or classification assignments which are reasonable, 
adequate, not unfairly discriminatory, and in the public interest, (1945, C238, 
Se.) 

Applied in In re Blue Bird Taxi Co., 237 
WN C..373, 75 5. EH, (2d) 156 (1953). 


§ 58-248.2. Insurance policy must conform to rates, etc., filed by 
rating bureau; when deviation allowed.—No insurer, officer, agent or rep- 
resentative thereof shall knowingly issue or deliver or knowingly permit the issu- 
ance or delivery of any policy of insurance in this State which does not conform 
to the rates, rating plans, classifications, schedules, rules and standards made and 
filed by the rating bureau. However, an insurer may deviate from the rates pro- 
mulgated by the rating bureau provided the insurer has filed the deviation to be 
applied both with the rating bureau and the Commissioner, and provided the said 
deviation is uniform in its application to all risks in the State of the class to which 
such deviation is to apply; and provided such deviation is approved by the Com- 
missioner. If approved the deviation shall remain in force for a period of one 
year from the date of approval by the Commissioner. Such deviation may be re- 
newed annually subject to all of the foregoing provisions. A rate in excess of 
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that promulgated by the rating bureau may be charged on any specific risk pro- 
vided such higher rate is charged with the knowledge and written consent of both 
the insured and the Commissioner. (1945, c. 381, s. 2.) 


§ 58-248.3. Revocation or suspension of license for violation of 
article.—If the Commissioner shall find, after due notice and hearing that any 
insurer, officer, agent or representative thereof has violated any of the provisions 
of this article, he may issue an order revoking or suspending the license of any 
such insurer, agent, broker or representative thereof. (1945, c. 381, s. 2.) 


§ 58-248.4. Punishment for violation of article.—Any insurer, officer, 
agent or representative thereof failing to comply with, or otherwise violating any 
of the provisions of this article, shall be guilty of a misdemeanor and upon convic- 
tion be punished by a fine of not less than one hundred dollars ($100.00) nor 
more than five hundred dollars ($500.00). (1945, c. 381, s. 2.) 


§ 58-248.5. Review of order of Commissioner.—A review of any 
order made by the Commissioner in accordance with the provisions of this article 
shall be by appeal to the Superior Court of Wake County in accordance with the 
provisions of § 58-9.3. (1945, c. 381, s. 2.) 

Applied in In re Blue Bird Taxi Co., 237 
N. C.373,; #5 S.E..C2d) 156: (41953). 


§ 58-248.6. Appeal to Commissioner from decision of bureau. — 
Any member of the bureau may appeal to the Commissioner from any decision of 
such bureau and the Commissioner shall, after a hearing held on not less than ten 
days’ written notice to the appellant and to the bureau, issue an order approving 
the decision of the bureau or directing it to give further consideration to such 
proposal. In the event the bureau fails to take satisfactory action, the Commis- 
sioner shall make such order as he may see fit. (1945, c. 381, s. 2.) 


§ 58-248.7. Validation of experience rating plans in use prior to 
April 7, 1953.—All acts of the Commissioner of Insurance, prior to April 7, 
1953, in authorizing and approving systems of experience rating or other forms 
of merit rating for use in connection with automobile liability insurance and 
workmen’s compensation insurance, are hereby ratified, confirmed and validated. 

All acts of the North Carolina Automobile Rate Administrative Office and of 
the Compensation Rating and Inspection Bureau of North Carolina, prior to 
April 7, 1953, in the application of such systems of experience rating or other 
forms of merit rating and in the promulgation of premium rates and modifica- 
tions thereof applicable to such kinds of insurance, pursuant to such authoriza- 
tions and approvals, are hereby ratified, confirmed, and validated. 

All acts of insurers and insureds, prior to April 7, 1953, in the issuance and ac- 
ceptance of contracts of insurance and the premium charges made or collected 
therefor at rates and modifications thereof pursuant to such authorizations and 
approvals by the Commissioner of Insurance and in accordance with such pro- 
mulgations of the North Carolina Automobile Rate Administrative Office, and the 
Compensation Rating and Inspection Bureau of North Carolina, are hereby rati- 
fied, confirmed and validated. 

This section shall not affect pending litigation, and shall not apply to or affect 
the rights of any person which have been judicially determined. (1953, c. 980.) 


§ 58-248.8. Rates to distinguish between safe and nonsafe drivers. 
—'The Commissioner of Insurance, in the manner prescribed by article 25 of sub- 
chapter V of chapter 58 of the General Statutes, is directed to establish rates 
which adequately and factually distinguish between classes of drivers having 
safe-driving records and those having a record of accidents, so that those drivers 
with a record of no accidents shall not be subject to unreasonable, unfair and dis- 
criminatory rates. (1957, c. 1393, s, 11.) 
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SUBCHAPTER VI. ACCIDENT AND HEALTH INSURANCE. 


ARTICLE 26. 
Nature of Policies. 


§ 58-249. Form, classification and rates to be approved by Com- 
missioner of Insurance.—No policy of insurance against loss or damage from 
the sickness or the bodily injury or death of the insured by accident shall be issued 
or delivered to any person in this State until a copy of the form thereof and of 
the classification of risks and the premium rates pertaining thereto have been filed 
with, and the forms approved by, the Commissioner of Insurance, If the Com- 
missioner shall notify, in writing, the company or other insurer which has filed 
such form that it does not comply with the requirements of law, specifying the 
reasons for his opinion, it shall be unlawful thereafter for any such insurer to is- 
sue any policy in such form. The action of the Commissioner in this regard shall 
be subject to review by any court of competent jurisdiction; but nothing in this 
article shall be construed to give jurisdiction to any court not already having ju- 


risdiction. (1911, c. 209, s. 1; 1913, c. 91, s. TEC b55 S0477 31945, c. 385.) 


Editor’s Note. — The 1945 amendment 
inserted near the end of the first sentence 
the words “and the forms approved by,” 
and struck out the word “society” formerly 
appearing after the word “company” near 
the beginning of the second sentence. It 


§ 58-250. Form of policy.—(a) 


also struck out from the end of the first 
sentence the words “nor shall it be so is- 
sued or delivered until the expiration of 
thirty days after it has been so filed unless 
the Commissioner shall sooner give his 
written approval thereto.” 


No policy of accident and health insur- 


ance shall be delivered or issued for delivery to any person in this State unless: 

(1) The entire money and other considerations therefor are expressed there- 
in; and 

(2) The time at which the insurance takes effect and terminates is expressed 
therein; and 

(3) It purports to insure only one person, except that a policy may insure, 
originally or by subsequent amendment, upon the application of an 
adult member of a family who shall be deemed the policyholder, any 
two or more eligible members of that family, including husband, wife, 
dependent children or any children under a specified age which shall 
not exceed nineteen years and any other persons dependent upon the 
policyholder ; and 

(4) The style, arrangement and over-all appearance of the policy give no un- 
due prominence to any portion of the text, and unless every printed 
portion of the text of the policy and of any endorsements or attached 
papers is plainly printed in light-faced type of a style in general use, 
the size of which shall be uniform and not less than ten-point with a 
lower-case unspaced alphabet length not less than one hundred and 
twenty-point (the “text” shall include all printed matter except the 
name and address of the insurer, name or title of the policy, the brief 
description if any, and captions and subcaptions) ; and 

(5) The exceptions and reductions of indemnity are set forth in the policy 
and, except those which are set forth in § 58-251.1, are printed, at the 
insurer's option, either included with the benefit provision to which 
they apply, or under an appropriate caption such as “EXCEP- 
TIONS”, or “EXCEPTIONS AND REDUCTIONS”, provided 
that if an exception or reduction specifically applies only to a par- 
ticular benefit of the policy, a statement of such exception or reduc- 
tion shall be included with the benefit provision to which it applies ; 
and 

(6) Each such form, including riders and endorsements, shall be identified 
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by a form number in the lower left-hand corner of the first page 
thereof ; and 

G7) Le contains no provision purporting to make any portion of the charter, 
rules, constitution, or bylaws of the insurer a part of the policy unless 
such portion is set forth in full in the policy, except in the case of the 
incorporation of, or reference to, a statement of rates or classification 
of risks, or short-rate table filed with the Commissioner. 


(b) If any policy is issued by an insurer domiciled in this State for delivery 
to a person residing in another state, and if the official having responsibility for 
the administration of the insurance laws of such other state shall have advised 
the Commissioner that any such policy is not subject to approval or disapproval 
by such official, the Commissioner may by ruling require that such policy meet 
the standards set forth in subsection (a) of this section and in § 58-251.1. (1913, 
c. Olas. 20 O., S 04/78 21045, C360; 1000 Cam UD acme la) 


Editor’s eS — The 1953 amendment 
rewrote this section as changed by the 
1945 amendment. Section 13 of the 1953 
amendatory act provided: “This act shall 
be in full force and effect from and after 
January 1, 1954. A policy, rider or en- 
dorsement which could have been lawfully 
used or delivered or issued for delivery 


to any person in this State immediately 
before the effective date of this act may 
be used or delivered or issued for de- 
livery to any such person during three 
years after the effective date of this act 
without being subject to the provisions 
of sections 58-250, 58-251.1 or 58-258, 
General Statutes, as rewritten by this act.” 


§ 58-250.1. Right to return policy and have premium refunded.— 
Every individual or family hospitalization policy, certificate, contract or plan 
issued for delivery in the State of North Carolina on and after January 1, 1956, 
must have printed thereon or attached thereto a notice stating in substance that 
the person to whom the policy is issued is permitted to return the policy within 
ten (10) days of its receipt by him and have the premium paid refunded, if, after 
examination of the policy, he is not satisfied with it for any reason. If a policy- 
holder or certificate holder or purchaser of a contract or plan returns same pur- 
suant to such notice, coverage under such policy, certificate, contract or plan 
shall become void immediately upon the mailing or delivery of the contract, 
certificate, policy or plan to the insurance company at its home or branch office 
or to the agent through whom it was purchased. Coverage shall exist under such 
policy, certificate, contract or plan within said ten-day period until said mailing 
or delivery of the contract. (1955, c. 850, s. 10.) 

Editor’s Note. — Section 12 of the act corporations under chapter 57 to the same 


which inserted this section made it ap- extent as to insurers under this chapter. 
plicable to hospital and medical service 


§ 58-251: Repealed by Session Laws 1953, c. 1095, s. 2. 
Editor’s Note—The repealing act is ef- 

fective as of January 1, 1954. See note to 

§ 58-250. 


§ 58-251.1. Accident and health policy provisions.—(a) Required 
Provisions.—E;xcept as provided in subsection (c) of this section each such pol- 
icy delivered or issued for delivery to any person in this State shall contain the 
provisions specified in this subsection in the words in which the same appear in 
this section; provided, however, that the insurer may, at its option, substitute for 
one or’ more of such provisions corresponding provisions of different wording 
approved by the Commissioner which are in each instance not less favorable in 
any respect to the insured or the beneficiary. Such provisions shall be preceded 
individually by the caption appearing in this subsection or, at the option of the 
insurer, by such appropriate individual or group captions or subcaptions as the 
Commissioner may approve. 

(1) A provision as follows: 
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ENTIRE CONTRACT; CHANGES: This policy, including the 
endorsements and the attached papers, if any, constitutes the entire 
contract of insurance. No change in this policy shall be valid until ap- 
proved by an executive officer of the insurer and unless such approval 
be endorsed hereon or attached hereto. No agent has authority to 
change this policy or waive any of its provisions. 


(2) A provision as follows: 


TIME, LIMIT ON CERTAIN DEFENSES: 

a. After two years from the date of issue of this policy no misstate- 
ments, except fraudulent misstatements, made by the applicant 
in the application for such policy shall be used to void the pol- 
icy or to deny a claim for loss incurred or disability (as de- 
fined in the policy) commencing after the expiration of such 
two-year period. 

(The foregoing policy provision shall not be so construed 
as to affect any legal requirement for avoidance of a policy or 
denial of a claim during such initial two-year period, nor to 
limit the application of § 58-251.1 (b), (1), (2), (3), (4) and 
(5) in the event of misstatement with respect to age or occu- 
pation or other insurance.) 

(A policy which the insured has the right to continue in 
force subject to its terms by the timely payment of premium: 

1, Until at least age 50 or, 

2. In the case of a policy issued after age 44, for at least five 
years from its date of issue, may contain in lieu of the 
foregoing the following provisions (from which the 
clause in parentheses may be omitted at the insurer’s 
option) under the caption “INCONTESTABLE”. 

After this policy has been in force for a period of two years 
during the lifetime of the insured (excluding any period during 
which the insured is disabled), it shall become incontestable as 
to the statements contained in the application.) 

b. No claim for loss incurred or disability (as defined in the policy) 
commencing after two years from the date of issue of this pol- 
icy shall be reduced or denied on the ground that a disease or 
physical condition not excluded from coverage by name or spe- 
cific description effective on the date of loss had existed prior 
to the effective date of coverage of this policy. 


(3) A provision as follows: 


ChaAGHeby hi OD Atorace penlod ole aa en (insert a num- 
ber not less than “7” for weekly premium policies, “10” for monthly 
premium policies and “31” for all other policies) days will be granted 
for the payment of each premium falling due after the first premium, 
during which grace period the policy shall continue in force. 

(A policy which contains a cancellation provision may add, at the 
end of the above provision, subject to the right of the insurer to cancel 
in accordance with the cancellation provision hereof. 

A policy in which the insurer reserves the right to refuse any re- 
newal shall have, at the beginning of the above provision, 

Unless not less than five days prior to the premium due date the 
insurer has delivered to the insured or has mailed to his last address 
as shown by the record of the insurer written notice of its intention 
not to renew this policy beyond the period for which the premium has 
been accepted. ) 


(4) A provision as follows: 


REINSTATEMENT: If any renewal premium be not paid within 
521 


§ 58-251.1 


Cu. 58. INSURANCE § 58-251.1 


the time granted the insured for payment, a subsequent acceptance of 
premium by the insurer or by any agent duly authorized by the insurer 
to accept such premium, without requiring in connection therewith an 
application for reinstatement, shall reinstate the policy; provided, how- 
ever, that if the insurer or such agent requires an application for 
reinstatement and issues a conditional receipt for the premium ten- 
dered, the policy will be reinstated upon approval of such application 
by the insurer, or, lacking such approval, upon the forty-fifth day 
following the date of such conditional receipt unless the insurer has 
previously notified the insured in writing of its disapproval of such 
application. The reinstated policy shall cover only loss resulting 
from such accidental injury as may be sustained after the date of re- 
instatement and loss due to such sickness as may begin more than 
ten days after such date. In all other respects the insured and insurer 
shall have the same rights thereunder as they had under the policy 
immediately before the due date of the defaulted premium, subject to 
any provisions endorsed hereon or attached hereto in connection with 
the reinstatement. Any premium accepted in connection with a re- 
instatement shall be applied to a period for which premium has not 
been previously paid, but not to any period more than sixty days prior 
to the date of reinstatement. 

(The last sentence of the above provision may be omitted from any 
policy which the insured has the right to continue in force subject to 
its terms by the timely payment of premiums: 

a. Until at least age 50 or, 

b. In the case of a policy issued after age 44, for at least five years 

from its date of issue.) 


(5) A provision as follows: 


NOTICE OF CLAIM: Written notice of claim must be given to the 
insurer within twenty days after the occurrence or commencement of 
any loss covered by the policy, or as soon thereafter as is reasonably 
possible. Notice given by or on behalf of the insured or the beneficiary 
torthevinsuretiat ery we see ise (insert the location of such office as 
the insurer may designate for the purpose), or to any authorized agent 
of the insurer, with information sufficient to identify the insured, 
shall be deemed notice to the insurer. 

(In a policy providing a loss-of-time benefit which may be payable 
for at least two years, an insurer may at its option insert the following 
between the first and second sentences of the above provision: 

Subject to the qualifications set forth below, if the insured suffers 
loss of time on account of disability for which indemnity may be pay- 
able for at least two years, he shall, at least once in every six months 
after having given notice of claim, give to the insurer notice of con- 
tinuance of said disability, except in the event of legal incapacity. The 
period of six months following any filing of proof by the insured or 
any payment by the insurer on account of such claim or any denial 
of liability in whole or in part by the insurer shall be excluded in ap- 
plying this provision, Delay in the giving of such notice shall not 
impair the insured’s right to any indemnity which would otherwise 
have accrued during the period of six months preceding the date on 
which such notice is actually given.) 


(6) A provision as follows: 


CLAIM FORMS: The insurer, upon receipt of a notice of claim, 
will furnish to the claimant such forms as are usually furnished by it 
for filing proofs of loss. If such forms are not furnished within fifteen 
days after the giving of such notice the claimant shall be deemed to 
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have complied with the requirements of this policy as to proof of loss 
upon submitting, within the time fixed in the policy for filing proofs 
of loss, written proof covering the occurrence, the character and the 
extent of the loss for which claim is made. 

(7) A provision as follows: 

PROOFS OF LOSS: Written proof of loss must be furnished to 
the insurer at its said office in case of claim for loss for which this pol- 
icy provides any periodic payment contingent upon continuing loss 
within ninety days after the termination of the period for which the 
insurer is liable and in case of claim for any other loss within ninety 
days after the date of such loss. Failure to furnish such proof within 
the time required shall not invalidate nor reduce any claim if it was not 
reasonably possible to give proof within such time, provided such 
proof is furnished as soon as reasonably possible and in no event, ex- 
cept in the absence of legal capacity, later than one year from the time 
proof is otherwise required. 

(8) A provision as follows: 

TIME OF PAYMENT OF CLAIMS: Indemnities payable under 
this policy for any loss other than loss for which this policy provides 
any period payment will be paid immediately upon receipt of due 
written proof of such loss. Subject to due written proof of loss, all 
accrued indemnities for loss for which this policy provides periodic 
payment willihespaidewieecrene eee eee (insert period for payment 
which must not be less frequently than monthly) and any balance 
remaining unpaid upon the termination of liability will be paid im- 
mediately upon receipt of due written proof. 

(9) A provision as follows: 

PAYMENT OF CLAIMS: Indemnity for loss of life will be pay- 
able in accordance with the beneficiary designation and the provisions 
respecting such payment which may be prescribed herein and effective 
at the time of payment. If no such designation or provision is then ef- 
fective, such indemnity shall be payable to the estate of the insured. 
Any other accrued indemnities unpaid at the insured’s death may, at 
the option of the insurer, be paid either to such beneficiary or to such 
estate. All other indemnities will be payable to the insured. 

(The following provisions, or either of them, may be included with 
the foregoing provision at the option of the insurer: 

If any indemnity of this policy shall be payable to the estate of the 
insured, or to an insured or beneficiary who is a minor or otherwise 
not competent to give a valid release, the insurer may pay such in- 
demnity, up to an amount not exceeding $............ (insert an 
amount which shall not exceed $1000), to any relative by blood or 
connection by marriage of the insured or beneficiary who is deemed 
by the insurer to be equitably entitled thereto. Any payment made 
by the insurer in good faith pursuant to this provision shall fully dis- 
charge the insurer to the extent of such payment. 

Subject to any written direction of the insured in the application or 
otherwise all or a portion of any indemnities provided by this policy 
on account of hospital, nursing, medical, or surgical services, may at 
the insurer’s option and unless the insured requests otherwise in 
writing not later than the time of filing proofs of such loss, be paid 
directly to the hospital or person rendering such services; but it is 
not required that the service be rendered by a particular hospital or 
person. ) 

(10) A provision as follows: 
PHYSICAL EXAMINATIONS AND AUTOPSY: The insurer 
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at its own expense shall have the right and opportunity to examine 
the person of the insured when and as often as it may reasonably re- 
quire during the pendency of a claim hereunder and to make an au- 
topsy in case of death where it is not forbidden by law. 


(11) A provision as follows: 


LEGAL ACTIONS: No action at law or in equity shall be brought 
to recover on this policy prior to the expiration of sixty days after writ- 
ten proof of loss has been furnished in accordance with the require- 
ments of this policy. No such action shall be brought after the expira- 
tion of three years after the time written proof of loss is required to be 
furnished. 


(12) A provision as follows: 


CHANGE OF BENEFICIARY: Unless the insured makes an 
irrevocable designation of beneficiary, the right to change of benefici- 
ary is reserved to the insured and the consent of the beneficiary or 
beneficiaries shall not be requisite to surrender or assignment of this 
policy or to any change of beneficiary or beneficiaries, or to any other 
changes in this policy. 

(The first clause of this provision, relating to the irrevocable desig- 
nation of beneficiary, may be omitted at the insurer’s option.) 


(b) Other Provisions—Except as provided in subsection (c) of this section, 
no such policy delivered or issued for delivery to any person in this State shall 
contain provisions respecting the matters set forth below unless such provisions 


are in the 


words in which the same appear in this section; provided, however, 


that the insurer may, at its option, use in lieu of any such provision a correspond- 
ing provision of different wording, approved by the Commissioner which is not 
less favorable in any respect to the insured or the beneficiary. Any such pro- 
vision contained in the policy shall be preceded individually by the appropriate 
caption appearing in this subsection or, at the option of the insurer, by such ap- 
propriate individual or group captions or subcaptions as the Commissioner may 


approve. 


(1) A provision as follows : 


CHANGE OF OCCUPATION: If the insured be injured or con- 
tract sickness after having changed his occupation to one classified by 
the insurer as more hazardous than that stated in this policy or while 
doing for compensation anything pertaining to an occupation so classi- 
fied, the insurer will pay only such portion of the indemnities provided 
in this policy as the premium paid would have purchased at the rates 
and within the limits fixed by the insurer for such more hazardous 
occupation. If the insured changes his occupation to one classified by 
the insurer as less hazardous than that stated in this policy, the in- 
surer, upon receipt of proof of such change of occupation, will reduce 
the premium rate accordingly, and will return the excess pro rata un- 
earned premium from the date of change of occupation or from the 
policy anniversary date immediately preceding receipt of such proof, 
whichever is the more recent. In applying this provision, the classi- 
fication of occupational risk and the premium rates shall be such as 
have been last filed by the insurer prior to the occurrence of the loss 
for which the insurer is liable or prior to date of proof of change in 
occupation with the state official having supervision of insurance in 
the state where the insured resided at the time this policy was issued ; 
but if such filing was not required, then the classification of occu- 
pational risk and the premium rates shall be those last made effective 
by the insurer in such state prior to the occurrence of the loss or 
prior to the date of proof of change in occupation. 


2) A provision as follows: 
p 
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MISSTATEMENT OF AGE: If the age of the insured has been 
misstated, all amounts payable under this policy shall be such as the 
premium paid would have purchased at the correct age. 


(3) A provision as follows: 


OTHER INSURANCE IN THIS INSURER: If an accident or 
health or accident and health policy or policies previously issued by the 
insurer to the insured be in force concurrently herewith, making the 
aggregate indemnity for .......... (insert type of coverage or cover- 
APES) IM eRCeSs | Oly baie ee (insert maximum limit of indemnity 
or indemnities) the excess insurance shall be void and all premiums 
paid for such excess shall be returned to the insured or to his estate. 

Or, in lieu thereof: 

Insurance effective at any one time on the insured under a like 
policy or policies in this insurer is limited to the one such policy 
elected by the insured, his beneficiary or his estate, as the case may 
be, and the insurer will return all premiums paid for all other such 
policies. 

(4) A provision as follows: 
INSURANCE WITH OTHER INSURERS: If there be other 


valid coverage, not with this insurer, providing benefits for the same 
loss on a provision of service basis or on an expense incurred basis and 
of which this insurer has not been given written notice prior to the oc- 
currence or commencement of loss, the only liability under any ex- 
pense incurred coverage of this policy shall be for such proportion 
of the loss as the amount which would otherwise have been payable 
hereunder plus the total of the like amounts under all such other valid 
coverages for the same loss of which this insurer had notice bears to 
the total like amounts under all valid coverages for such loss, and for 
the return of such portion of the premiums paid as shall exceed the 
pro rata portion for the amount so determined. For the purpose of 
applying this provision when other coverage is on a provision of serv- 
ice basis, the “like amount” of such other coverage shall be taken as 
the amount which the services rendered would have cost in the ab- 
sence of such coverage. 


(If the foregoing policy provision is included in a policy which also 
contains the next following policy provision there shall be added to 
the caption of the foregoing provision the phrase “... EXPENSE IN- 
CURRED BENEFITS”. The insurer may, at its option, include in 
this provision a definition of “other valid coverage”, approved as to 
form by the Commissioner, which definition shall be limited in sub- 
ject matter to coverage provided by organizations subject to regula- 
tion by insurance law or by insurance authorities of this or any other 
state of the United States or any province of Canada, and by hospital 
or medical service organizations, and to any other coverage the in- 
clusion of which may be approved by the Commissioner. In the ab- 
sence of such definition such term shall not include group insurance, 
automobile medical payments insurance, or coverage provided by hos- 
pital or medical service organizations or by union welfare plans or 
employer or employee benefit organizations. For the purpose of ap- 
plying the foregoing policy provision with respect to any insured, any 
amount of benefit provided for such insured pursuant to any com- 
pulsory benefit statute (including any workmen’s compensation or 
employer’s liability statute) whether provided by a governmental 
agency or otherwise shall in all cases be deemed to be “other valid 
coverage” of which the insurer has had notice. In applying the fore- 
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going policy provisions no third party liability coverage shall be in- 
cluded as “other valid coverage’. ) 
(5) A provision as follows: 

INSURANCE WITH OTHER INSURERS: If there be other 
valid coverage, not with this insurer, providing benefits for the same 
loss on other than an expense incurred basis and of which this insurer 
has not been given written notice prior to the occurrence or commence- 
ment of loss, the only liability for such benefits under this policy shall 
be for such proportion of the indemnities otherwise provided here- 
under for such loss as the like indemnities of which the insurer had 
notice (including the indemnities under this policy) bear to the total 
amount of all like indemnities for such loss, and for the return of 
such portion of the premium paid as shall exceed the pro rata portion 
for the indemnities thus determined. 

(If the foregoing policy provision is included in a policy which also 
contains the next preceding policy provision there shall be added to 
the caption of the foregoing provision the phrase “... OTHER 
BENEFITS”. The insurer may, at its option, include in this pro- 
vision a definition of “other valid coverage”, approved as to form by 
the Commissioner, which definition shall be limited in subject matter 
to coverage provided by organizations subject to regulation by insur- 
ance law or by insurance authorities of this or any other state of the 
United States or any province of Canada, and to any other coverage 
the inclusion of which may be approved by the Commissioner. In 
the absence of such definition such term shall not include group in- 
surance, or benefits provided by union welfare plans or by employer 
or employee benefit organizations. For the purpose of applying the 
foregoing policy provision with respect to any insured, any amount 
of benefit provided for such insured pursuant to any compulsory 
benefit statute (including any workmen’s compensation or employer’s 
liability statute) whether provided by a governmental agency or 
otherwise shall in all cases be deemed to be ‘‘other valid coverage” of 
which the insurer has had notice. In applying the foregoing policy 
provision no third party liability coverage shall be included as “other 
valid coverage’. ) 

(6) A provision as follows: 

RELATION OF EARNINGS TO INSURANCE: If the total 
monthly amount of loss of time benefits promised for the same loss un- 
der all valid loss of time coverage upon the insured, whether payable 
on a weekly or monthly basis, shall exceed the monthly earnings of the 
insured at the time disability commenced or his average monthly earn- 
ings for the period of two years immediately preceding a disability 
for which claim is made, whichever is the greater, the insurer will be 
liable only for such proportionate amount of such benefits under this 
policy as the amount of such monthly earnings or such average 
monthly earnings of the insured bears to the total amount of monthly 
benefits for the same loss under all such coverage upon the insured 
at the time such disability commences and for the return of such part 
of the premiums paid during such two years as shall exceed the pro 
rata amount of the premiums for the benefits actually paid hereun- 
der; but this shall not operate to reduce the total monthly amount of 
benefits payable under all such coverage upon the insured below the 
sum of two hundred dollars ($200) or the sum of the monthly bene- 
fits specified in such coverages, whichever is the lesser, nor shall it 
operate to reduce benefits other than those payable for loss of time. 

(The foregoing policy provision may be inserted only in a policy 
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which the insured has the right to continue in force subject to its 
terms by the timely payment of premiums: 

a. Until at least age 50 or, 

b. In the case of a policy issued after age 44, for at least five years 

from its date of issue. 

The insurer may, at its option, include in this provision a definition 
of “valid loss of time coverage”, approved as to form by the Com- 
missioner, which definition shall be limited in subject matter to coy- 
erage provided by governmental agencies or by organizations subject 
to regulation by insurance law or by insurance authorities of this or 
any other state of the United States or any province of Canada, or 
to any other coverage the inclusion of which may be approved by the 
Commissioner or any combination of such coverages. In the absence 
of such definition such term shall not include any coverage provided 
for such insured pursuant to any compulsory benefit statute (includ- 
ing any workmen’s compensation or employer’s liability statute), or 
benefits provided by union welfare plans or by employer or employee 
benefit organizations. ) 

(7) A provision as follows: 

UNPAID PREMIUM: Upon the payment of a claim under this 
policy, any premium then due and unpaid or covered by any note or 
written order may be deducted therefrom. 

(8) Repealed by Session Laws 1955, c. 886, s. 1, effective Jan.@ly, 1956. 
(9) A provision as follows: 

CONFORMITY WITH STATE STATUDNS- Any provision of 
this policy which, on its effective date, is in conflict with the statutes 
of the state in which the insured resides on such date is hereby amended 
to conform to the minimum requirements of such statutes. 

(10) A provision as follows: 

ILLEGAL OCCUPATION: The insurer shall not be liable for any 
loss to which a contributing cause was the insured’s commission of or 
attempt to commit a felony or to which a contributing cause was the 
insured’s being engaged in an illegal occupation. 

(11) A provision as follows: 

INTOXICANTS AND NARCOTICS: The insurer shall not be 
liable for any loss sustained or contracted in consequence of the in- 
sured’s being intoxicated or under the influence of any narcotic unless 
administered on the advice of a physician. 


(c) Inapplicable or Inconsistent Provisions.—If any provision of this section 
is in whole or in part inapplicable to or inconsistent with the coverage provided 
by a particular form of policy the insurer, with the approval of the Commis- 
sioner, shall omit from such policy any inapplicable provision or part of a pro- 
vision, and shall modify any inconsistent provision or part of the provision in 
such manner as to make the provision as contained in the policy consistent with 
the coverage provided by the policy. 

(d) Order of Certain Policy Provisions.—The provisions which are the sub- 
ject of subsections (a) and (b) of this section, or any corresponding provisions 
which are used in lieu thereof in accordance with such subsections, shall be 
printed in the consecutive order of the provisions in such subsections or, at the 
option of the insurer, any such provision may appear as a unit in any part of the 
policy, with other provisions to which it may be logically related, provided the 
resulting policy shall not be in whole or in part unintelligible, uncertain, ambigu- 
ous, abstruse, or likely to mislead a person to whom the policy is offered, deliv- 
ered or issued. 

(e) Third Party Ownership—The word “insured”, as used in this subchapter 
shall not be construed as preventing a person other than the insured with a proper 
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insurable interest from making application for and owning a policy covering the 
insured or from being entitled under such a policy to any indemnities, benefits 
and rights provided therein. 

(f) Requirements of Other Jurisdictions.— 

(1) Any policy of a foreign or alien insurer, when delivered or issued for 
delivery to any person in this State, may contain any provision which 
is not less favorable to the insured or the beneficiary than the pro- 
visions of this subchapter and which is prescribed or required by the 
law of the state under which the insurer is organized. 

(2) Any policy of a domestic insurer may, when issued for delivery in any 
other state or country, contain any provision permitted or required 
by the laws of such other state or country. 

(g) Filing Procedure—The Commissioner may make such reasonable rules 
and regulations concerning the procedure for the filing or submission of policies 
subject to this subchapter as are necessary, proper or advisable to the adminis- 
tration of this subchapter. This provision shall not abridge any other authority 
granted the Commissioner by law. (1953, c. 1095,°s, 2° 1955 0ice S50 Memes 
886, s. 1.) 


Editor’s Note—vThe first 1955 amend- 
ment reduced the time limit provided in 
subdivision (2) of subsection (a) from 


As to clause excluding from coverage 
death caused by intentional act of any 
person, see Patrick v. Pilot Life Ins. Co., 


241 N. C. 614, 86 S. E. (2d) 201 (1955), 
citing repealed § 58-253 (6). 


three to two years. And the second 1955 
amendment repealed subdivision (8) of 
subsection (b). 

For comment on the 1955 amendments, 
see 33 N. C. Law Rev. 555. 


§ 58-251.2. Renewability of individual and blanket hospitalization 
and accident and health insurance policies.—(a) Every individual or 
blanket family hospitalization policy and accident and health policy, other than 
noncancellable or nonrenewable policies but including group, blanket and fran- 
chise policies, as defined in this chapter, covering less than ten persons, issued in 
North Carolina after January 1, 1956, shall include the following provision: 

Renewability: This policy is renewable at the option of the policyholder un- 
less sufficient notice of nonrenewal is given the policyholder in writing by the 
insurer. 

Sufficient notice shall be, during the first year of any policy, or during the 
first year following any lapse and reinstatement, a period of thirty days prior 
to the premium due date. After one continuous year of coverage and accept-' 
ance of premium for any portion of the second or subsequent year sufficient notice 
shall be a number of full months most nearly equivalent to one-fourth the number 
of months of continuous coverage from the first anniversary of the date of issue 
or reinstatement, to the date of mailing of such notice: Provided no period of 
required notice shall exceed two years. 

The insurer upon a showing of inadequacy of the rates chargeable on such 
policies upon which notice of nonrenewal has been given, and a finding as to 
the same by the Commissioner of Insurance, may increase such rates with the 
approval of the Commissioner. Thereafter, such rates shall be applicable to all 
policies of the same type, the holders of which receive notice of nonrenewal. 
The policyholder thereafter must pay the increased rate in order to continue the 
policy in force. ‘The requirements of this provision shall not apply to refusal 
of renewal because of change of occupation of the insured to one classified by 
the company as uninsurable nor to increase in rate due to change of occupation 
of the insured to a more hazardous occupation. 

(b) No insurance company issuing individual or blanket family hospitalization 
or accident and health policies of insurance shall have the right to unilaterally 
restrict coverage, reduce benefits or increase rates upon any contract of hospitali- 
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zation or accident and health insurance which is subject to the provisions of this 
section except as provided herein. 

(c) Any hospitalization or accident and health policy reissued or renewed in 
the name of the insured during the grace period shall be construed to be a con- 
tinuation of the policy first issued. (1955, c. 886, s. 2; 1957, c. 1085, s. 2.) 

Editor’s Note. — The 1957 amendment blanket and franchise policies, as defined 
inserted in the first paragraph of subsec- in this chapter, covering less than ten 
tion (a) the words “but including group, persons. 


§ 58-252. Meaning of term “pre-existing conditions’ in certain 
policies.—At the time of issuing any new policy of individual or family hos- 
pitalization insurance or individual accident and health insurance to insureds 
over age sixty-five (65), the term “pre-existing conditions,” or its equivalent 
in said policy shall include only conditions specifically eliminated by rider. 
adc. OD, 5:5!) 

Editor’s Note.— Former § 58-252 was tion applicable to hospital and medical 
repealed by Session Laws 1953, c. 1095, § service corporations under chapter 57 to 
3. The above section was designated § the same extent as to insurers under this 
58-252 by the 1955 act which inserted it. chapter. 

Section 12 of the 1955 act made this sec- 


§§ 58-253, 58-254: Repealed by Session Laws 1953, c. 1095, s. 3. 
Editor’s Note.—The repealing act is ef- 

fective as of January 1, 1954. See note to 

§ 58-250. 


§ 58-254.1. Industrial sick benefit insurance defined. — Industrial 
sick benefit insurance is hereby defined as that form of insurance for which pre- 
miums are payable weekly and which provides for the payment of a weekly in- 
demnity on account of sickness or accident in addition to a benefit in case of death. 
Such death benefit shall not exceed one hundred and fifty dollars ($150.00). 
There shall be a provision for the payment of weekly premium, 80% of which 
shall be allocated for the purchase of sick and accident coverages and 20% thereof 
for the purchase of death benefits. (1945, c. 385.) 


§ 58-254.2. Industrial sick benefit insurance; provisions. — Policies 
issued under the industrial sick benefit plan shall contain the provisions contained 
in § 58-251.1 and in addition shall contain the following: 

(1) A provision for grace for the payment of the additional premium or as- 
sessment or proportion thereof for such death benefits of not less 
than four weeks during which period the death benefit shall continue in 
force; 

(2) A provision for incontestability of the death benefit coverage after not 
more than two years except for 

a. Nonpayment of premiums, and 
b. Misstatement of age; 

(3) A provision that the death benefit is noncancellable by the company ex- 
cept for nonpayment of premium. 

The Commissioner may approve any form of certificate to be issued under 
the industrial sick benefit plan which omits or modifies any of the provisions 
hereinbefore required, if he deems such omission or modification suitable for the 
character of such insurance and not unjust to the persons insured thereunder. 


94, c.. 385 ; 1953) ¢) 109545. 4.) 
Editor's Note.——The 1953 amendment 
rewrote this section. 


§ 58-254.3. Blanket accident and health insurance defined.—(a) 
Any policy or contract of insurance against death or injury resulting from acci- 
dent or from accidental means which insures a group of persons conforming to the 
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requirements of one of the following subdivisions (1) to (6), inclusive, shall be 
deemed a blanket accident policy. Any policy or contract which insures a group 
of persons conforming to the requirements of one of the following subdivisions 
(3), (5) or (6) against total or partial disability, excluding such disability from 
accident or from accidental means, shall be deemed a blanket health insurance 
policy. Any policy or contract of insurance which combines the coverage of 
blanket accident insurance and of blanket health insurance on such a group of 
persons shall be deemed a blanket accident and health insurance policy: 

(1) Under a policy or contract issued to any railroad, steamship, motorbus 
or airplane carrier of passengers, which shall be deemed the policy- 
holder, a group defined as all persons who may become such passen- 
gers may be insured against death or bodily injury either while, or as 
a result of, being such passengers. 

(2) Under a policy or contract issued to an employer, or the trustee of a 
fund established by the employer, who shall be deemed the policy- 
holder, covering any group of employees defined by reference to ex- 
ceptional hazards incident to such employment, insuring such em- 
ployee against death or bodily injury resulting while, or from, being 
exposed to such exceptional hazard. 

(3) Under a policy or contract issued to a college, school or other institution 
of learning or to the head or principal thereof, who or which shall 
be deemed the policyholder. 

(4) Under a policy or contract issued.in the name of any volunteer fire de- 
partment, which shall be deemed the policyholder, covering all of the 
members of such department. 

(5) Under a policy or contract issued to and in the name of an incorporated 
or unincorporated association of persons having a common interest 
or calling, which association shall be deemed the policyholder, having 
not less than twenty-five members, and formed for purposes other 
than obtaining insurance, covering all of the members of such associa- 
tion. 

(6) Under a policy or contract issued to the head of a family, who shall be 
deemed the policyholder, whereunder the benefits thereof shall pro- 
vide for the payment by the insurer of amounts for expenses incurred 
by the policyholder on account of hospitalization or medical or surgi- 
cal aid for himself, his spouse, his child or children, or other persons 
chiefly dependent on him for support and maintenance. 

(b) All benefits under any blanket accident, blanket health or blanket accident 
and health insurance policy shall be payable to the person insured, or to his des- 
ignated beneficiary or beneficiaries, or to his estate, except that if the person in- 
sured be a minor, such benefits may be made payable to his parent, guardian, or 
other person actually supporting him, or to a person or persons chiefly dependent 
upon him for support and maintenance. 

(c) Nothing contained in this section shall be deemed to affect the legal liability 
of policyholders for the death of or injury to, any such member of such group. 
(1945 90838521947 vow ZlealOo sce LUODe creo) ) 

Editor’s Note. — The 1947 amendment “fifty” in subdivision (5), inserted ‘pro- 
made several changes in subsection (a). vide for” in lieu of “be limited to” in sub- 
It inserted in subdivision (2) the words “or division (6). See 25 N. C. Law Rev. 437. 
the trustee of a fund established by the The 1953 amendment rewrote subdi- 
employer;” substituted “twenty-five” for vision (6) of subsection (a). 


§ 58-254.4. Group accident and health insurance defined.—(a) Any 
policy or contract of insurance against death or injury resulting from accident or 
from accidental means which covers more than one person except blanket accident 
policies as defined in § 58-254.3, shall be deemed a group accident insurance 
policy. Any policy or contract which insures against disablement, disease or 
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sickness of the insured (excluding disablement which results from accident or 
from accidental means) and which covers more than one person, except blanket 
health insurance policies as defined in § 58-254.3, shall be deemed a group health 
insurance policy or contract. Any policy or contract of insurance which com- 
bines the coverage of group accident insurance and of group health insurance 
shall be deemed a group accident and health insurance policy. No policy or con- 
tract of group accident, group health or group accident and health insurance, and 
no certificates thereunder, shall be delivered or issued for delivery in this State 
unless it conforms to the requirements of subsection Kb 

(b) No policy or contract of group accident, group health or group accident 
and health insurance shall be delivered or issued for delivery in this State unless 
the group of persons thereby insured conforms to the requirements of the follow- 
ing paragraph: 

Under a policy issued to an employer, principal, or to the trustee of a fund es- 
tablished by an employer or two or more employers in the same industry or kind 
of business, or by a principal or two or more principals in the same industry or 
kind of business, which employer, principal, or trustee shall be deemed the policy- 
holder, covering, except as hereinafter provided, only employees, or agents, of 
any class or classes thereof determined by conditions pertaining to employment, 
or agency, for amounts of insurance based upon some plan which will preclude 
individual selection. ‘The premium may be paid by the employer, by the em- 
ployer and the employees jointly, or by the employee; and where the relation- 
ship of principal and agent exists, the premium may be paid by the principal, by 
the principal and agents, jointly, or by the agents. If the premium is paid by 
the employer and the employees jointly, or by the principal and agents jointly, 
or by the employees, or by the agents, the group shall comprise not less than 
seventy-five per cent (75%) of all persons eligible of any class or classes of 
employees, or agents, determined by conditions pertaining to the employment 
or agency. 

(c) The term “employees” as used in this section shall be deemed to include, 
for the purposes of insurance hereunder, employees of a single employer, the off- 
cers, managers, and employees of the employer and of subsidiary or affiliated 
corporations of a corporation employer, and the individual proprietors, partners, 
and employees of individuals and firms of which the business is controlled by the 
insured employer through stock ownership, contract or otherwise. The term 
“employer” as used herein may be deemed to include the State of North Carolina, 
any county, municipality or corporation, or the proper officers, as such, of any 
unincorporated municipality or any department or subdivision of the State, 
county, such corporation, or municipality determined by conditions pertaining to 
the employment. 

(d) The term “agents” as used in this section shall be deemed to include, for 
the purposes of insurance hereunder, agents of a single principal who are under 
contract to devote all, or substantially all, of their time in rendering personal serv- 
ices for such principal, for a commission or other fixed or ascertainable compen- 
sation. 

(e) The benefits payable under any policy or contract of group accident, group 
health and group accident and health insurance shall be payable to the employees, 
or agents, or to some beneficiary or beneficiaries designated by the employee or 
agent, other than the employer or principal, but if there is no designated benefici- 
ary as to all or any part of the insurance at the death of the employee or agent, 
then the amount of insurance payable for which there is no designated beneficiary 
shall be payable to the estate of the employee or agent, except that the insurer 
may in such case, at its option, pay such insurance to any one or more of the 
following surviving relatives of the employee or agent: Wife, husband, mother, 
father, child, or children, brothers or sisters; and except that payment of bene- 
fits for expenses incurred on account of hospitalization or medical or surgical aid, 
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as provided in subsection (f), may be made by the insurer to the hospital or other 
person or persons furnishing such aid. Payment so made shall discharge the in- 
surer’s obligation with respect to the amount of insurance so paid. 

(f) Any policy or contract of group accident, group health or group accident 
and health insurance may include provisions for the payment by the insurer of 
benefits to the employee or agent of the insured group, on account of hospitaliza- 
tion or medical or surgical aid for himself, his spouse, his child or children, or 
other persons chiefly dependent upon him for support and maintenance. 

(g) Any policy or contract or group accident, group health or group accident 
and health insurance may provide for readjustment of the rate of premium based 
on the experience thereunder at the end of the first year, or of any subsequent 
year of insurance thereunder, and such readjustment may be made retroactive 
only for such policy year. Any refund under any plan for readjustment of the 
rate of premium based on the experience under group policies and any dividend 
paid under such policies may be used to reduce the employer’s or principal’s con- 
tribution to group insurance for the employees of the employer, or the agents of 
the principal, and the excess over such contribution by the employer, or principal, 
shall be applied by the employer, or principal, for the sole benefit of the employees 
or agents. 

(h) Nothing contained in this section shall be deemed applicable to any con- 
tract issued by any corporation defined in chapter 57 of the General Statutes of 
North Carolina. (1945, c. 385; 1947, c. 721; 1951, c. 282; 1953, c. 1095, ss. 6, 7.) 


Editor’s Note.—Prior to the 1947 amend- 
ment the first part of the second paragraph 
of subsection (b) read as follows: “Un- 
der a policy issued to an employer which 
employer shall be deemed the _ policy- 
holder covering not less than 50 employees 
of such employer.” See 25 N. C. Law 
Rev. 437. 


The 1951 amendment struck out former 


The 1953 amendment deleted the words 
“covering not less than 25 employees of 
such employer or not less than 25 agents 
of such principal, and” formerly appearing 
after the word “policyholder” in the first 
sentence of the second paragraph of sub- 
section (b). The amendment also re- 
wrote the second sentence of subsec- 
TOM Ce) 


subsections (b)-(g) and inserted in lieu 
thereof present subsections (b)-(h). 


§ 58-254.5. Group or blanket accident and health insurance; ap- 
proval of forms and filing of rates.—No policy or group or blanket accident, 
health or accident and health insurance shall be delivered or issued for delivery 
in this State unless the form of the policy contracts including the master policy 
contract, the individual certificates thereunder, the applications for the contract, 
and a schedule of the premium rates pertaining to such form or forms, have been 
filed with and the forms approved by the Commissioner. (1945, c. 385.) 


§ 58-254.6. Definition of franchise accident and health insurance. 
—Accident and health insurance on a franchise plan is hereby declared to be 
that form of accident and health insurance issued to five or more employees of 
any corporation, copartnership or individual employer or any governmental cor- 
poration, agency or department thereof, or ten or more members of any trade 
or professional association or of a labor union or of any other association hav- 
ing had an active existence for at least two years where such association or 
union has a constitution or bylaws and is formed in good faith for purposes other 
than that of obtaining insurance, where such persons, with or without their de- 
pendents, are issued the same form of an individual policy varying only as to 
amounts and kinds of coverage applied for by such persons, under an arrange- 
ment whereby the premiums on such policies may be paid to the insurer periodi- 
cally by the employer, with or without payroll deductions, or by the association 
for its members, or by some designated person acting on behalf of such employer 
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or association. The provisions of this section shall not be construed so as to 
repeal §§ 58-254.3 and 58-254.4 or any parts thereof. C194 7 cn 721) 

Editer’s Note——For brief comment on 
this section, see 25 N. C. Law Rev. 438. 


§ 58-254.7. Approval by Commissioner of forms, classification and 
rates; hearing; exceptions.—No policy of insurance against loss or expense 
from the sickness, or from the bodily injury or death by accident of the insured 
shall be issued or delivered to any person in this State nor shall any application, 
rider or endorsement be used in connection therewith until a copy of the form 
thereof and of the classification of risks and the premium rates, or, in the case of 
co-operatives or assessment companies the estimated cost pertaining thereto, have 
been filed with the Commissioner of Insurance. 

No such policy shall be issued, nor shall any application, rider or endorsement 
be used in connection therewith, until the expiration of 30 days after it has been 
so filed unless the Commissioner shall sooner give his written approval thereto. 

The Commissioner may within 30 days after the filing of any such form, dis- 
approve such form 

(1) If the benefits provided therein are unreasonable in relation to the 
premium charged, or 

(2) If it contains a provision or provisions which are unjust, unfair, in- 
equitable, misleading, deceptive or encourage misrepresentation of 
such policy. 

If the Commissioner shall notify the insurer which has filed any such form 
that it does not comply with the provisions of this section or sections, it shall be 
unlawful thereafter for such insurer to issue such form or use it in connection 
with any policy. In such notice the Commissioner shall specify the reasons for 
his disapproval and state that a hearing will be granted within 20 days after re- 
quest in writing by the insurer. 

The Commissioner may at any time, after a hearing of which not less than 20 
days’ written notice shall have been given to the insurer, withdraw his approval 
of any such form on any of the grounds stated in this section. It shall be un- 
lawful for the insurer to issue such form or use it in connection with any policy 
after the effective date of such withdrawal of approval. The notice of any hear- 
ing called under this paragraph shall specify the matters to be considered at such 
hearing and any decision affirming disapproval or directing withdrawal of ap- 
proval under this section shall be in writing and shall specify the reasons therefor: 
Provided, that the provisions of this section shall not apply to workmen’s com- 
pensation insurance, accidental death or disability benefits issued supplementary 
to life insurance or annuity contracts, medical expense benefits under liability 
policies or to group accident and health insurance. (1951, c. 784.) 

Editor’s Note.—For brief comment on 
this section, see 29 N. C. Law Rev. 398. 


§ 58-254.8. Credit accident and health insurance. — Credit accident 
and health insurance is declared to be insurance against death or personal in- 
jury by accident or by any specified kind or kinds of accident, and insurance 
against sickness, ailment, or bodily injury of a debtor who may be indebted to 
any person, firm, or corporation extending credit to such debtor. (1953,.cy 1096, 


om.) 


§ 58-254.9. Hospitalization insurance defined.—Hospitalization insur- 
ance is declared to be any form of accident and health insurance which provides 
indemnity or payment for expenses incurred due to or in connection with hos- 
pitalization of the insured, or his dependents. (1953, c. 1096, s. 3.) 


§ 58-255 Cu. 58. INSURANCE § 58-257.1 


ARTICLE 27. 
General Regulations. 
§ 58-255: Repealed by Session Laws RS es (esl lO hp Seoteh 


§ 58-256. Waiver by insurer.—The acknowledgment by any insurer of 
the receipt of notice given under any policy covered by this subchapter, or the 
furnishing of forms for filing proofs of loss, or the acceptance of such proofs, or 
the investigation of any claim thereunder, shall not operate as a waiver of any 
of the rights of the insurer in defense of any claim arising under such policy. 


CLOTS Cols / arr mi 6484. ) 


§ 58-257. Application.—(a) On and after January 1, 1956, each individ- 
ual or family accident, health, hospitalization policy, certificate or service plan of 
hospitalization and medical service corporations shall be issued only on applica- 
tion in writing signed by the insured or the head of the household or guardian. 
Each application shall also contain the certificate of the agent that he has truly 
and accurately recorded on the application the information supplied by the in- 
sured. Every policy subject to the provisions of this section shall contain as 
a part of such policy the original or a reproduction of the application required 
by this section. This section shall not apply to travel or dread disease policies 
or to policies issued pursuant to a group insurance conversion privilege. If any 
such policy delivered or issued for delivery to any person in this State shall be re- 
instated or renewed, and the insured or the beneficiary or assignee of such policy 
shall make written request to the insurer for a copy of the application, if any, 
for such reinstatement or renewal, the insurer shall within fifteen days after the 
receipt of stich request at its home office or any branch office of the insurer, de- 
liver or mail to the person making such request, a copy of such application. If 
such copy shall not be so delivered or mailed, the insurer shall be precluded from 
introducing such application as evidence in any action or proceeding based upon 
or involving such policy or its reinstatement or renewal. 

(b) No alteration of any written application for any such policy shall be 
made by any person other than the applicant without his written consent, except 
that insertions may be made by the insurer, for administrative purposes only, 
in such manner as to indicate clearly that such insertions are not to be ascribed 
to the applicant. 

(c) The falsity of any statement in the application for any policy covered by 
this subchapter may not bar the right to recovery thereunder unless such false 
statement materially affected either the acceptance of the risk or the hazard as- 
sumed by the insurer. (1913, c. 91, s. 8; GC, Sis. 6485+ 1953, ic L095 ame 
1O5Sc.eo 0 MS 2Os) 

Editor’s Note. —The 
rewrote this section. 


1953 amendment made in the application unless a copy of 
the application was attached to or en- 


Section 12 of the 


The 1955 amendment substituted, in sub- 
section (a), the present first, second, third 
and fourth sentences for the former first 
sentence, which provided that the insured 


dorsed on the policy. 
amendatory act made it applicable to 
hospital and medical service corporations 
under chapter 57 to the same extent as to 


should not be bound by any statement insurers under this chapter. 


§ 58-257.1. Claim forms.—All forms used by policyholders, beneficiaries, 
hospitals and physicians to report information relative to the nature and extent 
of loss or disability for which claim is being made under any type of accident 
or health policy must conform to certain standard language approved by the 


Commissioner of Insurance. (1955, c. 850, s. 9.) 


Editor’s Note.—Section 12 of the act in- 
serting this section, as amended by Ses- 
sion Laws 1955, c. 1261, made this section 
applicable to hospital and medical service 


corporations under chapter 57 to the same 
extent as it applies to insurers under this 
chapter. 
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§ 58-258. Conforming to statute.—(a) Other Policy Provisions——No 
policy provision which is not subject to § 58-251.1 shall make a policy, or any 
portion thereof, less favorable in any respect to the insured or the beneficiary 
than the provisions thereof which are subject to this subchapter. 

(b) Policy Conflicting with Subchapter.—A policy delivered or issued for de- 
livery to any person in this State in violation of this subchapter shall be held 
valid but shall be construed as provided in this subchapter. When any provi- 
sion in, a policy subject to this subchapter is in conflict with any provision of 
this subchapter, the rights, duties and obligations of the insurer, the insured 
and the beneficiary shall be governed by the provisions of this subchapter. (1913, 
aol sc, 9: C.S., s} 6486; 1953,'c. 1095, s. 10.) 

Editor’s Note—The 1953 amendment 
rewrote this section. 


§ 58-259: Repealed by Session Laws 1953, c. 1095, s. 11. 


§ 58-259.1. Age limit.—If any such policy contains a provision establish- 
ing, as an age limit or otherwise, a date after which the coverage provided by the 
policy will not be effective, and if such date falls within a period for which 
premium is accepted by the insurer or if the insurer accepts a premium after 
such date, the coverage provided by the policy will continue in force subject to 
any right of cancellation until the end of the period for which premium has 
been accepted. In the event the age of the insured has been misstated and if, 
according to the correct age of the insured, the coverage provided by the policy 
would not have become effective, or would have ceased prior to the acceptance 
of such premium or premiums, then the liability of the insurer shall be limited 
to the refund, upon request, of all premiums paid for the period not covered by 
the policy. (1953, c. 1095, s. 11.) 


§ 58-260. Discrimination forbidden. — Discrimination between individu- 
als of the same class in the amount of premiums or rates charged for any policy 
of insurance covered by this subchapter, or in the benefits payable thereon, or in 
any of the terms or conditions of such policy, or in any other manner whatsoever, 


meeprohibited. (1913, c. 91, s. 11; C. S., s. 64837) 


§ 58-260.1. Notice of nonpayment of premium required before for- 
feiture.—No insurance company doing business in this State and issuing health 
-and/or accident insurance policies, other than contracts of group insurance or 
disability and/or accidental death benefits in connection with policies of life in- 
surance, the premium for which is to be collected in weekly, monthly, or other 
periodical installments by authority of a payroll deduction order executed by 
the assured and delivered to such insurance company or the assured’s employer 
authorizing the deduction of such premium installments from the assured’s salary 
or wages, shall, during the period for which such policy is issued, declare for- 
feited or lapsed any such policy hereafter issued or renewed until and unless 
a written or printed notice of the failure of the employer to remit said premium 
or installment thereof stating the amount or portion thereof due on such policy 
and to whom it must be paid, has been duly addressed and mailed to the per- 
son who is insured under such policy at least fifteen days before said policy is 
emceled or lapsed. (1909, c. 884; C. S., s:.6465; 1929, c. 308, 's. 1; 1931, ¢. 
317; 1945, c. 379.) 

Editor’s Note.—Prior to the 1945 amend- 
ment this section was a part of § 58-207. 


§ 58-260.2. Premium rates on credit accident and health insur- 
ance.—The maximum premium rates that may be charged on credit accident 
and health insurance as defined in G. S. 58-254.8 shall be established from time 
to time by the Commissioner of Insurance on the basis of experience of com- 
panies writing this type of credit insurance after due notice and hearing and 
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with full rights of appeal as provided in G. S, 58-9.2 and 58.03. (l95o"G. 134i; 
s. 14.) 

§ 58-261. Certain policies of insurance not affected. — (a) Nothing 
in this subchapter shall apply to or affect any policy of liability or workmen’s 
compensation insurance. 

(b) Nothing in this subchapter shall apply to or in any way affect contracts 
supplemental to contracts of life or endowment insurance where such supple- 
mental contracts contain no provisions except such as operate to safeguard such 
insurance against lapse or to provide special benefits therefor in the event that 
the insured shall be totally, or totally and permanently disabled by reason of 
accidental bodily injury or by sickness, nor to contracts issued as supplements 
to life insurance contracts or contracts of endowment insurance, and intended 
to increase the amount insured by such life or endowment contracts in the event 
that the death or disability of the insured shall result from accidental bodily in- 
juries: Provided, that no such supplemental contracts shall be issued or de- 
livered to any person in this State unless and until a copy of the form thereof 
has been submitted to and approved by the Commissioner of Insurance under 
such reasonable rules and regulations as he shall make concerning the provi- 
sions in such contracts, and their submission to and approval by him. 

(c) Nothing in this subchapter shall apply to or in any way affect fraternal 
benefit societies. 

(d) The provisions of this subchapter contained in clause (5) of § 58-250, and 
clauses two, three, eight, and twelve of 8 58-251, may be omitted from railroad 
ticket policies sold only at railroad stations or at railroad ticket offices by rail- 
road employees. (1911, c. 209, s. 5-'1913, ¢. 91, s. 123°C. S., sx 6489 sZt 
136, s. 511945) ca 3805919479 ca/21,) 


struck from subsection (a) the former pro- 


Editor’s Note—The 1945 amendment 
substituted near the beginning of subsec- 
tion (b) the words “special benefits” for 
the words “a special surrender value.” 
It also inserted in subsequent parts of 


vision relating to general or blanket 
policy of insurance. 

Section 58-251, referred to in subsection 
(d), was repealed by Session Laws 1953, 


the subsection the words “or totally” c. 1095, s. 2. 


and “or disability.” The 1947 amendment 


§ 58-262. Punishment for violation. — Any company, association, SO- 
ciety, or other insurer or any officer or agent thereof, which or who issues or 
delivers to any person in this State any policy in willful violation of the provi- 
sions of this subchapter, shall be punished by a fine of not more than five hun- 
dred dollars for each offense, and the Commissioner of Insurance may revoke 
the license of any company, corporation, association, society, or other insurer 
of another state or country, or of the agent thereof, which or who willfully vio- 
lates any provision of this subchapter. (1911; ¢, 209, s..6; "1913. C a ie 138 
Cio. 6. 0490.) 


SUBCHAPTER VII. FRATERNAL ORDERS AND SOCIETIES. 


ARTICLE 28. 
Fraternal Orders. 


§ 58-263. General insurance law not applicable.—Nothing in the gen- 
eral insurance laws, except such as apply to fraternal orders or fraternal so- 
cieties, shall be construed to extend to benevolent associations, incorporated un- 
der the laws of this State that only levy an assessment on the members to create 
a fund to pay the family of a deceased member and make no profit therefrom, 
and do not solicit business through agents. Such benevolent associations pro- 
viding death benefits in excess of three hundred dollars to any one person, or 
disability benefits not exceeding three hundred dollars in any one year to any 
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§ 58-265 


one person, or both, shall be known as “fraternal benefit societies ;” and those 
providing benefits of three hundred dollars or less shall be known as “fraternal 


orders.” (1899) ¢,°54,"3.. 87° 
S., s. 6491.) 

Cross Reference. — As to other assess- 
ment insurance, see § 58-105 et seq. 

Editor’s Note.See 12 N. C. Law Rev. 
374. 

Williams v. Supreme Conclave, 172 N. 
C. 787, 90 S. E. 888 (1916), and Wilson v. 
Supreme Conclave, 174 N. C. 628, 94 S. E. 
443 (1917), were decided in regard to 
policies issued before the enactment of 
this statute, which makes it clear that 
fraternal and assessment orders shall be 
governed by their own rules and regula- 
tions as authorized by the state of their 
origin. Hollingsworth vy. Supreme Coun- 
cil, 175°N. C.1615, 96 S. E. 81 (1918), dis- 
cussing the application of the statute and 
altering the rule as applied in former cases. 

Fraternal Benefit Associations and Or- 
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ders.—This section groups benevolent asso- 
ciations incorporated under the laws of 
this State into “fraternal benefit associa- 
tions” and “fraternal orders.” Gay v. 
Woodmen of the World, 179 N. C. 210, 102 
8. E. 195 (1920). 

Representations in Application or Pol- 
icy.—Section 58-30, providing that state- 
ments in an application for a policy of in- 
surance shall be deemed representations 
which will not prevent a recovery on the 
policy unless material or fraudulent, is not 
applicable to a fraternal order as defined in 
§ 58-264, but does apply to a fraternal 
benefit association incorporated under the 
laws of another state. Gay v. Woodmen of 
the World, 179 N. C. 210, 102 S. E. 195 
(1920). 


§ 58-264. Fraternal orders defined. — Every incorporated association, 
order, or society doing business in this State on the lodge system, with ritualistic 


form of work and representative form of 
provision for the payment of benefits of t 
death, sickness, temporary or permanen 


government, for the purpose of making 
hree hundred dollars or less in case of 
t physical disability, either as the re- 


sult of disease, accident, or old age, formed and organized for the sole benefit of 
its members and their beneficiaries, and not for profit, is hereby declared to be 
a “fraternal order.’ Societies and orders which do not make insurance contracts 
or collect dues or assessments therefor, but simply pay burial or other benefits 
out of the treasury of their orders, and use their funds for the purpose of build- 
ing homes or asylums for the purpose of caring for and educating orphan children 
and aged and infirm people in this State, shall not be considered as “fraternal 


orders” or “fraternal benefit societies” 
or association paying death or disability 


under this subchapter; and such order 
benefits may also create, maintain, apply, 


or disburse among its membership a reserve or emergency fund as may be pro- 
vided in its constitution or bylaws; but no profit or gain may be added to the 
payments made by a member. (1899, c. 54, s. 88; 1901, c. (OOms. (358 Rey rs: 
4795; 1907, c..936; 1913,'c. 46; C. S., s. 6492. ) 


Cross Reference.—See § 58-263 and note. 
Cited in Brenizer v. Royal Arcanum, 141 
N. C. 409, 53 S. E. 835 (1906). 


§ 58-265. Funds derived from assessments and dues.—The fund from 
which the payment of benefits, as provided for in § 58-264, shall be made, and 


. 


the fund from which the expenses of such association, order or society shall be 
defrayed, shall be derived from assessments or dues collected from its mem- 
bers. Such societies or associations shall be governed by the laws of the state 
governing fraternal orders or societies, and are exempt from the provisions of 
all general insurance laws of this State, and no law hereafter passed shall apply 
to such societies unless fraternal orders or societies are designated therein. (1899, 
bao+, s.89; 1901, .c, 706, s.,.2; Rev., s. 4796; 1913, ¢46:,C. SS). 6493. ) 


Assessments Governed by Charter and 
Bylaws.—A fraternal society or association 
is governed by its own charter and bylaws 
and an assessment in accordance with its 
own laws is valid. Hollingsworth v. Su- 
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preme Council, 175 N. C. 615, 96 S. E. 81 
(1918). 

The funds received from assessment are 
trust funds for orphans and widows and 
are not subject to use for any other 


§ 58-266 


purpose, therefore attachment will not lie. 
Brenizer v. Royal Arcanum, 141 N. C. 409, 
53 S. E. 835 (1906). 

Where the constitution of a foreign fra- 
ternal insurance society provided for the 
creation of a fund to be raised from assess- 
ments upon its members for the benefit of 
widows and orphans of deceased members, 
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any money paid to such fund is impressed 
with the qualities of a trust for the special 
purposes expressed, and such fund in the 
hands of a local collector, which he was 
bound to pay over to the society’s treasurer, 
is not subject to an attachment by a credi- 
tor of the society. Brenizer v. Royal Ar- 
canum, 141 N. C. 409, 53 S. E. 835 (1906). 


§ 58-266. Appointment of member as receiver or collector; ap- 
pointee as agent for order or society; rights of members.—Assessments 
and dues referred to in §§ 58-264 and 58-265 may be collected, receipted, and 


remitted by a member or officer of an 
ternal order or society when so appoin 
or subordinate lodge or officer, deputy, 
ing no regular licensed agent or deput 
duties; but any person so collecting sai 
or representative of such fraternal order or society, 


y local or subordinate lodge of any fra- 
ted or designated by any grand, district, 
or representative of the same, there be- 
y of said grand lodge charged with said 
d dues or assessments shall be the agent 


or any department thereof, 


and shall bind them by their acts in collecting and remitting said amounts so 
collected. Under no circumstances, regardless of any agreement, bylaws, con- 
tract, or notice, shall said officer or collector be the agent or representative of 
the individual member from whom any such collection is made; nor shall said 


member be responsible for the failure of such officer or collector to safely keep, 


handle, or remit said dues or assessments so 
rules, regulations, or bylaws of said society ; 


collected, in accordance with the 
nor shall said member, regardless 


of any rules, regulations, or bylaws to the contrary, forfeit any rights under his 
certificate of membership in said fraternal benefit society by reason of any de- 
fault or misconduct of any said officer or member so acting, (1921) caloo ee. 


S., s. 6493(a).) 
Waiver of Provisions of Certificate and 
Bylaws. — Where plaintiff’s evidence 


showed that it had been the custom of 
defendant mutual benefit association’s col- 
lecting agents to collect dues within thirty 
days after the due date, that defendant’s 
home office knew of this custom, and that 
insured made payment of the dues for the 
preceding month within thirty days of the 
due date and died prior to the customary 
time for the collection of dues for the fol- 
lowing month, it was held that the evidence 


§ 58-267. Meetings of governing body; 


was sufficient to be submitted to the jury 
on the question of defendant’s waiver of 
the provisions of its certificate and bylaws, 
requiring certificate of good health before 
reinstating a policy upon payment of pre- 
mium after the due date, and upon the 
verdict of the jury plaintiff was entitled to 
judgment for the amount of the policy, less 
the dues for the month not paid. Shackel- 
ford v. Sovereign Camp, W. O. W., 209 
N. C. 633, 184 S. E. 691 (1936). 


principal office; separation 


of races.—Any such society or order incorporated and organized under the laws 
of this State may provide for the meeting of its supreme legislative or governing 
body in any other state, province, or territory wherein such society has subor- 


dinate lodges, and all business transacted 


at such meetings is as valid in all re- 


spects as if the meetings were held in this State; but the principal business office 
of such society shall always be kept in this State. No fraternal order or society 
or beneficiary association shall be authorized to do business in this State under 
the provisions of this article, whether incorporated under the laws of this or any 


other state, province, or territory, 


which associates with, or seeks in this State 


to associate with, as members of the same lodge, fraternity, society, association, 
the white and colored races with the objects and purposes provided in this article. 
(1899, c. 54, s. 91; Rev., s. 4797; 1913, c. 46; C. 5., s. 6494. ) 


§ 58-268. Conditions precedent to doing business.—Any such frater- 
nal, beneficiary order, society, or association as defined by this chapter, chartered 


and organized in this State or organized 


and doing business under the laws of 


any other state, district, province, or territory, having the qualifications required 
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of domestic societies of like character, upon satisfying the Commissioner of In- 
surance that its business is proper and legitimate and so conducted, may be ad- 
mitted to transact business in this State upon the same conditions as are pre- 
scribed by this chapter for admitting and authorizing foreign insurance companies 
to do business in this State, except that such fraternal orders shall not be re- 
quired to have the capital required of such insurance companies. Organizers or 
agents shall be licensed without requiring an examination. (1899, c. 54, s. 92; 
10 bce 700, sz 51903 ;%c. 438, sy 9 Reve 5.4798 71913).c. 462 C 5 6 0495e 
195950 1190;) 

Editor’s Note. — The 1959 amendment N. C. 409, 53 S. E. 835 (1906); State v. 
added the second sentence. Arlington, 157 -N.. G. 640, *73°'S. _ EB. 122 

Cited in Brenizer v. Royal Arcanum, 141 (1911). 


§ 58-269. Certain lodge systems exempt.—The following beneficial 
orders or societies shall be exempt from the requirements of this chapter, and 
shall not be required to pay any license tax or fees nor make any report to the 
Commissioner of Insurance, unless the assessments collected for death benefits 
by the supreme lodge amount to at least three hundred dollars in one year: 
Beneficial fraternal orders, or societies incorporated under the laws of this State, 
which are conducted under the lodge system which have the supreme lodge or 
governing body located in this State, and which are so organized that the mem- 
bership consists of members of subordinate lodges; that the subordinate lodges 
accept for membership only residents of the county in which such subordinate 
lodge is located; that each subordinate lodge issues certificates, makes assess- 
ments, and collects a fund to pay benefits to the widows and orphans of its own 
deceased members and their families, each lodge independently of the others, 
for itself and independently of the supreme lodge; that each lodge controls the 
fund for this purpose; that in addition to the benefits paid by each subordinate 
lodge to its own members, the supreme lodge provides for an additional benefit 
for such of the members of the subordinate lodges as are qualified, at the option 
of the subordinate lodge members; that such organization is not conducted for 
profit, has no capital stock, and has been in operation for ten years in this State. 

The Commissioner of Insurance may require the chief or presiding officer, 
or the secretary, to file annually an affidavit that such organization is entitled 
to this exemption. (1911, c. 199; C. S., s. 6496.) 


§ 58-270. Fraternal benefit society defined.—Any corporation, society, 
order, or voluntary association, without capital stock, organized and carried on 
solely for the mutual benefit of its members and their beneficiaries, and not for 
profit, and having a lodge system with ritualistic form of work and representa- 
tive form of government, and which makes provision for the payment of benefits 
as hereafter prescribed in this article, is declared to be a fraternal benefit so- 
Pete 1013, .c. 89 'so1 > CoS. s. 6497.) 

Applied in Equitable Trust Co. v. 
Widows’ Fund of Oasis, etc., Temples, 
207 N. C. 534, 177 S. E. 799 (1935). 


§ 58-271. Lodge system defined.—A society having a supreme govern- 
ing or legislative body and subordinate lodges or branches, by whatever name 
known, into which members are elected, initiated, and admitted in accordance 
with its constitution, laws, rules, regulations, and prescribed ritualistic cere- 
monies, which subordinate lodges or branches are required by the laws of such 
society to hold regular or stated meetings at least once in each month, is deemed 
to be operating on the lodge system. (1913, c. 89, s.2:C. S., s. 6498.) 


§ 58-272. Representative form of government defined.—A society is 
deemed to have a representative form of government when it provides in its 
constitution and laws for a supreme legislative or governing body, composed 


boo 
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of representatives elected either by the members or by delegates elected directly 
or indirectly by the members, together with such other members as may be pre- 
scribed by its constitution and laws: Provided that the elective members con- 
stitute a majority in number and have not less than two-thirds of the votes, nor 
less than the votes required to amend its constitution and laws; and provided 
further, that the meetings of the supreme or governing body, and the election 
of officers, representatives, or delegates, are held as often as once in four years. 
The members, officers, representatives, or delegates of a fraternal benefit society 
shall not’ vote by proxy. )(1913)c. 89, s..3; C..S5°s- 0499.) 


§ 58-273. Organization.—(a) Application—Ten or more persons, citi- 
zens of the United States, and a majority of whom are citizens of this State, who 
desire to form a fraternal benefit society, as defined by this article, may make and 
sign (giving their addresses) and acknowledge before some officer competent to 
take acknowledgment of deeds, articles of incorporation in which shall be stated: 

(1) The proposed corporate name of the society, which shall not so closely 
resemble the name of any society or insurance company already trans- 
acting business in this State as to mislead the public or lead to confu- 
sion. 

(2) The purpose for which it is formed—which shall not include more liberal 
powers than are granted by this article: Provided, that any lawful 
social, intellectual, educational, charitable, benevolent, moral, or re- 
ligious advantages may be set forth among the purposes of the society 
—and the mode in which its corporate powers are to be exercised. 

(3) The names, residences, and official titles of all the officers, trustees, di- 
rectors, or other persons who are to have and exercise the general 
control and management of the affairs and funds of the society for the 
first year or until the ensuing election at which all such officers shall 
be elected by the supreme legislative or governing body, which elec- 
tion shall be held not later than one year from the date of the issuance 
of the permanent certificate. 

(b) Papers and Bond Filed—Such articles of incorporation and duly certified 
copies of the constitution and laws, rules and regulations, and copies of all pro- 
posed forms of benefit certificates, applications therefor, and circulars to be issued 
by such society, and a bond in the sum of five thousand dollars, with sureties 
approved by the Commissioner of Insurance, conditioned upon the return of the 
advance payments, as provided in this section, to applicants, if the organization 
is not completed within one year, shall be filed with the Commissioner of Insur- 
ance, who may require such further information as he deems necessary. 

(c) Preliminary License.—If the purposes of the society conform to the require- 
ments of this article, and all provisions of law have been complied with, the 
Commissioner of Insurance shall so certify to the Secretary of State and upon 
his issuing the articles of incorporation shall furnish the incorporators a prelimi- 
nary license authorizing the society to solicit members as hereinafter provided. 

(d) Completion of Organization—Upon receipt of such license from the Com- 
missioner of Insurance the society may solicit members for the purpose of com- 
pleting its organization, and shall collect from each applicant the amount of not 
less than one regular monthly payment, in accordance with its table of rates as 
provided by its constitution and laws, and shall issue to each applicant a receipt 
for the amount so collected. But no such society shall incur any liability other 
than for such advanced payments, nor issue any benefit certificate nor pay or 
allow, or offer or promise to pay or allow, to any person any death or disability 
benefit until actual bona fide applications for death benefit certificates have been 
secured upon at least five hundred lives for at least one thousand dollars each, 
or the largest amount written on any one person, and all such applicants for 
death benefits shall have been regularly examined by legally qualified practicing 
physicians, and certificates of such examinations have been duly filed and ap- 
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proved by the chief medical examiner of such society; nor until there shall be 
established ten subordinate lodges or branches into which said five hundred ap- 
plicants have been initiated: nor until there has been submitted to the Commis- 
sioner of Insurance under oath of the president and secretary, or corresponding 
officers of such society, a list of such applicants, giving their names, addresses, 
date examined, date approved, date initiated, name and number of the subordinate 
branch of which each applicant is a member, amount of benefits to be granted, 
rate of stated periodical contributions, which shall be sufficient to provide for 
meeting the mortuary obligation contracted, when valued for death benefits upon 
the basis of the National Fraternal Congress Table of Mortality, as adopted by 
the National Fraternal Congress, August twenty-third, one thousand eight hun- 
dred and ninety-nine, or any higher standard, at the option of the society, and 
for disability benefits by tables based upon reliable experience, and for combined 
death and permanent total disability benefits by tables based upon reliable ex- 
perience, with an interest assumption not higher than four per cent per annum; 
nor until it shall be shown to the Commissioner of Insurance by the sworn state- 
ment of the treasurer, or corresponding officer of such society, that at least five 
hundred applicants have each paid in cash at least one regular monthly payment 


(e) License Issued—The Commissioner of Insurance may make such examina- 
tion and require such further information as he deems advisable, and, upon 


(f) One-Year Limit—No preliminary certificate or license granted under the 
Provisions of this section shall be valid after one year from its date, or after 
such further period, not exceeding one year, as may be authorized by the Com- 
missioner of Insurance, upon cause shown unless the five hundred applicants 
herein required have been secured and the organization has been completed as 
herein provided; and the articles of incorporation and all proceedings thereun- 
der shall become null and void in one year from the date of such preliminary 
certificate, or at the expiration of such extended period, unless the society shall 
have completed its organization and commenced business as herein provided. 

(g) Discontinuance—When any domestic society shall have discontinued busi- 
ness for the period of one year, or has less than four hundred members, its char- 
ter shall become null and void. (O13 ser 89 temdlh GaSes 5. 6500. ) 


§ 58-274. Constitution and bylaws.—Each society shall have power to 
make a constitution and bylaws for the government of the society, the admission 
of its members, the management of its affairs, and the fixing and readjusting of 
the rates of contribution of its members from time to time; it shall have the 
power to change or amend such constitution and bylaws, and it shall have such 
other powers as are necessary and incidental to carrying into effect the objects 
and purposes of the society. (1913 Senso” eile Cass: 6501.) 


§ 58-275. Amendments to constitution and bylaws. — Every society 
transacting business under this article shall file with the Commissioner of In- 
surance a duly certified copy of all amendments of or additions to its constitution 
and laws within ninety days after the enactment of the same. Printed copies of 
the constitution and laws as amended, changed or added to, certified by the sec- 
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retary or corresponding officer of the society, shall be prima facie evidence of the 
legal adoption thereof. (1913 .ca89nen193C, 5.546002.) 

Failure to File Copy of Amendments.— preme Conclave, 174 N. C. 628, 94 S. E. 
As to suspension of member where copy of 443 (1917). 
amendments not filed, see Wilson v. Su- 


§ 58-276. Waiver of the provisions of the laws. — The constitution 
and laws of the society may provide that no subordinate body, nor any of its 
subordinate officers or members, shall have the power or authority to waive any 
of the provisions of the laws and constitution of the society, and the same shall 
be binding on the society and each and every member thereof, and on all bene- 
ficiaries: Of members. (ISlo wer oes ly Ge. ee 0G.) 

Editor’s Note. — See Shackelford v. hibited by this section, and a custom of 
Sovereign Camp, W. O. W., 209 N. C. 633, dealing established over a period of years 
184 S. E. 691 (1936), where a distinction is to the knowledge of the home office. 
made between waiver by local agents, pro- 


§ 58-277. Place of meeting; location of office.—Any domestic society 
nay provide that the meetings of its legislative or governing body may be held 
in any state, district, province, or territory wherein such society has subordinate 
branches, and all business transacted at such meetings shall be as valid in all re- 
spects as if such meetings were held in this State; but its principal office shall be 
located. in, this Stateqe(IGIS caso. sia lou Ca sie 5043) 


§ 58-278. No personal liability for benefits.—Officers and members of 
the supreme, grand, or any subordinate body of any such incorporated society 
shall not be individually liable for the payment of any disability or death benefit 
provided for in the laws and agreements of such society; but the same shall be 
payable only out of the funds of such society and in the manner provided by its 
laws: “(1913)-c, 69 sa On Gm Se seo l0an) 


§ 58-279. Qualifications for membership.—Any society may admit to 
beneficial membership any person not less than sixteen and not more than sixty 
years of age, who has been examined by a legally qualified physician, and whose 
examination has been supervised and approved in accordance with the laws of 
the society: Provided, that any beneficiary member of such society who shall 
apply for a certificate providing for disability benefits need not be required to 
pass an additional medical examination therefor. Nothing herein contained shall 
prevent such society from accepting general or social members. (1913, c. 89, s. 
Oar Sense Oo00.) 

Construction of Word “Year.” — The bership in the association should be like- 
word “year” in this section should be con- wise construed. Green v. Patriotic Order 
strued as a calendar year, as set forth in § Sons of America, 242 N. C. 78, 87 S. E. 
12-3 (3). The word “year” in a funeral (2d) 14 (1955). 
benefit association bylaw relative to mem- 


§ 58-280. Benefits.—(a) Every society transacting business under this ar- 
ticle shall provide for the payment of death benefits, and may provide for the 
payment of benefits in case of temporary or permanent physical disability, either 
as the result of disease, accident, or old age, and for monuments or tombstones 
to the memory of its deceased members, and for the payment of funeral bene- 
fits: Provided, the period of life at which the payment of benefits for disability 
on account of old age shall commence shall not be under seventy years. Such 
society shall have the power to give a member, when permanently disabled or 
on attaining the age of seventy, all or such portion of the face value of his cer- 
tificate as the laws of the society may provide; but nothing contained in this 
article shall be so construed as to prevent the issuing of benefit certificates for a 
term of years less than the whole of life, which are payable upon the death or 
disability of the member occurring within the term for which the benefit cer- 
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tificate may be issued. Such society shall, upon written application of the mem- 
ber, have the power to accept a part of the periodical contributions in cash, and 
charge the remainder, not exceeding one-half of the periodical contribution, 
against the certificate, with interest payable or compounded annually at a rate 
not lower than four per cent per annum; but this privilege shall not be granted 
except to societies which have readjusted or may hereafter readjust their rates 
of contributions, and to contracts affected by such readjustment. 

(b) Any society which shall show by the annual valuation hereinafter pro- 
vided for that it is accumulating and maintaining the reserve not lower than 
the usual reserve computed by the American Experience Table and four per 
cent interest, may grant to its members extended and paid-up protection, or 
such withdrawal equities as its constitution and laws may provide; but such 
grants shall in no case exceed in value the portion of the reserve to the credit 
of such members to whom they are made. (UEDA Ke rotony Bald hI Se A OMS Nam oS 0783) 


§ 58-281. Beneficiaries.—The payment of death benefits shall be confined 
to wife, husband, relative by blood to the fourth degree, father-in-law, mother- 
in-law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, children 
by legal adoption, or to a person or persons dependent upon the member, or, 
with the consent of the society, any charitable institution maintained by the so- 
ciety ; and if after the issuance of the original certificate the member shall become 
dependent upon an incorporated charitable institution, he shall have the privi- 
lege, with the consent of the society, to make such institution his beneficiary. 
Within the above restrictions each member shall have the right to designate his 
beneficiary, and, from time to time, have the same changed in accordance with 
the laws, rules and regulations of the society, and no beneficiary shall have or 
obtain any vested interest in such benefit until the same has become due and 
payable upon the death of the member. Any society may, by its laws, limit the 
scope of beneficiaries within the above classes. 

Provided, however, that any member or insured named in any contract or 
certificate of insurance issued by any beneficial fraternal order, lodge, society, 
or other insurance association, who has neither lawful spouse nor offspring, shall 
have the right, without regard to the amount payable thereunder, to have the 
death benefit provided for in any such contract or certificate of insurance made 
payable, or to have the named beneficiary changed, to the estate of such mem- 
ber or insured, or to his or her executors or administrators, and to make a 
testamentary disposition of the proceeds thereof, or to have such death benefit 
made payable, or to have the named beneficiary changed, to a trustee to be 
named by such member or insured, and to impress the proceeds in the hands of 
such trustee with a trust, the terms and provisions of the charter, rules, bylaws 
and regulations of any such beneficial fraternal order, lodge, society, or other 
insurance association, to the contrary notwithstanding: Provided further, that 
in case a husband or wife is designated as beneficiary and subsequently becomes 
absolutely divorced from the member or insured, such divorce shall automati- 
cally annul the designation. (1913, c. 89, s. 5; C. Sop OlUore O31 Call: 
e3753C2 1/8.) 


Editor’s Note.—See 13 N. C. Law Rev. policy available to creditors of a de- 
95. ceased insured and permits wider use 
The 1931 amendment inserted in the first of fraternal insurance for investment 
sentence the words “or, with the consent purposes. In rare instances it will allow a 


of the society, any charitable institution 
maintained by the society.” 

The 1937 amendment added the second 
paragraph. In permitting the insured to 
designate his estate as beneficiary, the 
amendment brings fraternal insurance more 
closely in line with old line insurance. It 
perhaps renders the proceeds of such a 
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member of an order, who has no near rela- 
tives or dependents, to take out such in- 
surance where he heretofore has been pre- 
vented from so doing. In destroying the 
rights of a divorced wife as beneficiary, 
this section does for an insured what he 
might unintentionally have neglected to do. 
The provision permitting the naming of a 
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trustee as beneficiary seems designed to 
counteract the effects of the recent case of 
Equitable Trust Co. v. Widows’ Fund of 
Oasis, etc., Temples, 207 N. C. 534, 177 S. 
E. 799 (1935), holding invalid an attempt 
to name as beneficiary a corporate trustee. 
As amended, however, the section does not 
make it clear whether the trustee may be 
a corporation, or whether he must be a 
natural person. And it leaves unclear 
whether the beneficiaries of the trust must 
be relatives or dependents of the insured. 
If not, the amendment gives the insured 
carte blanche, by the device of a trust, to 
name any beneficiary he desires. Such is 
not in keeping with the usual purpose of 
fraternal benefit insurance. 15 N. C. Law 
Rev. 3517. 

This section expressly grants to the in- 
surer the right to circumscribe the stat- 
utory permissive class. Having the right 
to circumscribe, the insurer of course has 
the right to make its limitation absolute 
or it can fix a permissive class of benefi- 
ciaries. Widows Fund of Sudan Temple 
v. Umphlett, 246 N.C. 555,99 S. E. (2d) 
791 (1957). 

Legal dependent means sOmething more 
than one who is deriving support from an- 
other. It imports one who has the right 
to invoke the aid of the law to require 
support. And the status of a wife living 
with her husband as being his legal de- 
pendent, entitled in law to his support, is 
recognized by our statutes. Junior Order 
United American Mechanics v. Tate, 212 
ING (Co BOS, WOS Ss 1B, SO; UGB ANS Ike IR, Ue 
(1937). 

Payment of Dues Does Not Create Lien 
against Certificate—Where insured’s wife 
was named beneficiary, and after her death 
insured’s brother, who became the benefi- 
ciary under the terms of the certificate as 
insured’s nearest blood relation, kept the 
certificate in force until the death of the 
insured a short time thereafter, it was held 
that under the terms of the certificate the 
insured’s brother was entitled to the pro- 
ceeds thereof, to the exclusion of the wife’s 
nephew who claimed under the will of th: 
wife, the payment of dues or premiuzis 
alone being insufficient to create a licen 
against the certificate, or the proceds 
thereof, and the wife at no time having 
any vested interest as the named benefi- 
ciary which she could bequeath by will. 
Sorrell v. Sovereign Camp, W. O. W., 209 
N. C. 226, 183 S. EF. 400 (1936). 

A contract in the form of a life insurance 
policy with a mutual benefit society, which 
contract stipulates that insured agrees that 
the society is a fraternal benefit society as 
defined by § 58-270, is a fraternal benefit 
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contract, not an insurance policy, and 
governed by this section. Equitable Trust 
Co. v. Widows’ Fund of Oasis, etc., Tem- 
ples, 207 N. C. 534, 177 S. E. 799 (1935). 

Right to Change Beneficiary. — Within 
the restrictions of this section, the benefi- 
ciary may be changed by the mere will of 
the member and without the beneficiary’s 
consent. In such case the right of the 
beneficiary is not property, but a mere 
expectancy, dependent on the will of the 
member to whom the certificate is issued. 
For this reason the beneficiary’s interest 
in the certificate and contract evidenced 
thereby differs totally from the interest of 
a beneficiary named in an ordinary life in- 
surance policy containing no provision for 
the designation of a new _ beneficiary. 
Pollock v. Hardy, 150 No Ce 2iieesou. 
E. 940 (1909). 

The right of the insured to change the 
beneficiary is declared and guaranteed by 
this section. Hence anyone named as bene- 
ficiary has, during the life of the insured, 
no vested right in the certificate. It is a 
mere expectancy. Widows Fund of Su- 
dan Temple v. Umphlett, 246 N. C. 555, 
9950. H. (2d) 79351957). 

Same — One Disqualified to Take. — 
Where the assured has named his wife as 
beneficiary and afterwards substitutes the 
name of another, disqualified to take under 
the statute, such attempted change is not 
a revocation of the provisions of the policy 
first issued and leaves it in force. Andrews 
v. Most Worshipful Grand Lodge, 189 N. 
C. 697128 S$. E.. 4°(1925)- 

This section defines the class who may 
be beneficiaries in a certificate issued by a 
fraternal benefit society. An attempt to 
name a beneficiary outside of the class 
therein limited confers no right on the per- 
son so designated. Widows Fund of Su- 
dan Temple v. Umphlett, 246 N. C. 555, 
99 Se Bese 79 95 6). 

Bigamous Wife’s Right to Recover.— 
A fraternal assessment benefit association 
having a representative form of govern- 
ment may, by its contract and constitution, 
confine the benficiaries to certain blood 
relatives, wife, affianced wife, persons de- 
pendent upon the member, etc., in con- 
formity with the laws of the state wherein 
it has its head organization; and where 
such beneficiary sues upon a policy, claim- 
ing as the wife of the deceased member, 
and it appears that in fact the marriage 
was bigamous, she may not recover, 
though the certificate states she was his 
wife. Applebaum v. United Commercial 
Travelers, 171 N. C. 435, 88) SaGeivee 
(1916). 

Trustee as Beneficiary.—Prior to the 
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1937 amendment, an incorporated trust 
company, authorized by a trust agreement 
to collect the proceeds of life insurance 
policies on the life of the trustor upon his 
death, could not be named beneficiary in a 
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fraternal benefit contract on the trustor’s 
life. Equitable Trust Co. v. Widows’ Fund 


of Oasis, etc, Temples, 207 N. C. 534, 
177 S. E. 799 (1935). See Editor’s Note, 
supra. 


§ 58-282. Benefit certificates.—Every certificate issued by any such so- 
ciety shall specify the amount of benefit provided thereby, and shall provide that 
the certificate, the charter, or articles of incorporation or, if a voluntary associa- 
tion, the articles of association, the constitution and laws of the society, and the 
application for membership and medical examination, signed by the applicant, 
and all amendments to each thereof, shall constitute the agreement between the 
society and the member; and copies of the same certified by the secretary of the 
society, or corresponding officer, shall be received in evidence of the terms and 


conditions thereof. 


Any changes, additions, or amendments to the charter or 


articles of incorporation, or articles of association if a voluntary association, con- 
stitution or laws duly made or enacted subsequent to the issuance of the benefit 
certificate, shall bind the member and his beneficiaries, and shall govern and 
control the agreement in all respects the same as though such changes, addi- 
tions, or amendments had been made prior to and were in force at the time of 


the application for membership. 


Cross Reference.—See note to § 58-263. 

Alteration of Constitution or Bylaws 
Impairing Vested Rights.—A general con- 
sent of a policyholder in an assessment fra- 
ternal benefit society that the society may 
thereafter alter or amend its constitution 
or bylaws does not authorize the society to 
make such changes therein as will impair 
the vested right of its members and 
policyholders arising under their contract 
of insurance with the society. Wilson v. 
Supreme Conclave, 174 N. C. 628, 94 S. E. 
443 (1917). 

Same—Recovery on Canceled Policy. — 
Where a fraternal benefit society has is- 
sued a policy to a member, and has 
changed its plan of business so as to im- 
pair the vested rights of the insured under 
his contract, and refuses to accept the 
proper premium, and declares the policy 
void, the insured may maintain his action 
to recover of the insurer the principal 
sum of money he has paid on his policy, 
and simple interest thereon. Wilson v. 
Supreme Conclave, 174 N. C. 628, 94 S. E. 
443 (1917). 

Suspension of Members Where Changes 
in Bylaws Not Filed. — Where a fraternal 
benefit insurance society is required to file 
a certified copy of changes made in its 
constitution and bylaws with the Insurance 
Commissioner within 90 days (see § 58- 
275) and fails to do so, it may not, while 
thus in default, suspend a member for non- 
compliance therewith. Wilson v. Supreme 
Conclave, 174 N.C. 628, 94°'S. E. 443 
(1917). 

Proof of Forfeiture of Benefits. — A 
stipulation in an endowment policy in a 
fraternal order requiring the member to 


2B N. C.—35 
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be in good standing at the time of his 
death must be construed in reference to 
provisions in the charter and bylaws of the 
order, that the member can only be sus- 
pended for failure to pay his dues for six 
months of which notice shall be given 
him; and an order of suspension made in 
his absence will not have the effect of sus- 
pending him from benefits when there is 
no evidence that he had failed to pay his 
dues for the stated period or that notice 
had been given in accordance with the 
constitution and bylaws. Lyons v. Knights 


Of -Pythias, 172 yN. Ce 408 9045.) i. 408 
(1916), distinguishing Wilkie v National 
Counedl J. °O} U. Al Me 15d 5N) C.-527, 66 


S. E. 579 (1909). 

False Representations of Insured. — 
Where an insurance policy in a fraternal 
order is issued in violation of certain re- 
strictions contained in its constitution and 
bylaws, and there is evidence tending to 
show that this fact was known at the time 
to the applicant, and the policy was issued 
by reason of false and material statements 
on the part of the applicant, the order is 
not estopped, as a conclusion of law, from 
resisting payment of the policy because of 
the fact that its agent also knew that the 
applicant’s statements were false. Robin- 
son v. Brotherhood, 170 N. C. 545, 87 S: 
EK. 537 (1916). 

Nonpayment of Dues. — In an action 
upon a life insurance certificate in a fra- 
ternal order the burden of proof is upon 
the defendant to show nonpayment of dues 
or other matters to avoid the certificate, 
when the certificate has been put in evi- 
dence and the death has been shown. Wil- 
kie v. National Council, J. O. U. A. M., 147 
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N. C. 637, 61 S. E. 580 (1908); Harris v. and regulations as contained in its consti- 

National Council, J. O. U. A. M., 168 N. tution and bylaws, unless the defect has 

esi Sie) He t05> (1915): been waived by the order or it is in some 
Waiver of Defects in Policy—A policy way estopped from insisting on the for- 

in the insurance department of a fraternal  feiture. Robinson v. Brotherhood, 170 N. 

order cannot be recovered on when is- C. 545, 875. H. 537 (1916). 

sued by a local agent contrary to its rules 


§ 58-283. Benefits not subject to debts.—No money or other benefit, 
charity or relief or aid to be paid provided, or rendered by any such society 
or association for the relief of employees including railroad and other relief 
associations shall be liable to attachment, garnishment, or other process, or be 
seized, taken, appropriated, or applied by any legal or equitable process or opera- 
tion of law to pay any debt or liability of a member or beneficiary or any other 
person who may have a right thereunder, either before or after payment. (1914, 
G89, sa lSriGiS.peaGol0s91925 0253.0) 

Editor’s Note. — See 3 N. C. Law Rev. 
130. 


58-284. Certificates of insurance to members.—Any fraternal bene- 
fit society authorized to do business in this State which shall accumulate and main- 
tain the reserves, on all certificates hereafter issued, required by the American Ex- 
perience Table of Mortality, with Craig’s or Buttolph’s Extension thereof, or the 
Standard Industrial Table of Mortality, with an interest assumption of not more 
than three and one-half per centum per annum, or the American Men Ultimate 
Table of Mortality, with Bowerman’s Extension thereof, with an interest assump- 
tion of not more than three and one-half per centum per annum, or some higher 
standard, may accept members in such manner and upon such showing of eligibil- 
ity, and issue to its members such forms of certificates in such amounts and pay- 
able to such beneficiaries as may be authorized by the society; and such society 
may issue benefit certificates of insurance to any such members in an amount or 
amounts not exceeding five thousand dollars ($5,000.00) on the aggregate without 
medical examination, upon health and character information satisfactory to the 
society. The provisions of this section shall apply to children under sixteen years 
of age of members of such society. 

This section shall not affect or apply to any organization or society which limit 
their membership to persons engaged in one or more hazardous occupations in the 
same or similar lines of business, or in any way affect or repeal any law that now 
applies to such organizations or societies. (1941, c. 74.) 

Editor’s Note. — For comment on this 
enactment, see 19 N. C. Law Rev. 491. 


§ 58-285. Funds provided.—(a) Any society may create, maintain, invest, 
disburse, and apply an emergency, surplus, or other similar fund in accordance 
with its laws. Unless otherwise provided in the contract, such funds shall be held, 
invested and disbursed for the use and benefit of the society, and no member or 
beneficiary shall have or acquire individual rights therein or become entitled to 
any apportionment or the surrender of any part thereof, except as provided in 
subsection (b) of § 58-280. The funds from which benefits shall be paid and the 
funds from which the expenses of the society shall be defrayed shall be derived 
from periodical or other payments by the members of the society and accretions of 
said funds. But no society, domestic or foreign, shall hereafter be incorporated 
or admitted to transact business in this State which does not provide for stated 
periodical contributions sufficient to provide for meeting the mortuary obligations 
contracted, when valued upon the basis of the National Fraternal Congress Table 
of Mortality as adopted by the National Fraternal Congress, August twenty-third, 
one thousand eight hundred and ninety-nine, or any higher standard, with interest 
assumption not more than four per cent per annum, nor write or accept members 
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for temporary or permanent disability benefits except upon tables based upon re- 
hable experience, with an interest assumption not higher than four per cent per 
annum, 

(b) Deferred payments or installments of claims shall be considered as fixed li- 
abilities on the happening of the contingency upon which such payments or install- 
ments are thereafter to be paid. Such liability shall be the present value ot such 
future payments or installments upon the rate of interest and mortality assumed 
by the society for valuation, and every society shall maintain a fund sufficient to 
meet such liability regardless of proposed future collections to meet any such li- 
abilities. (1913, c. 89,5. 8:C. Sey ete Fin) 


§ 58-286. Investment of funds. — Every society shall invest its funds 
only in securities permitted by the laws of this State for the investment of the as- 
sets of life insurance companies: Provided, that any foreign society permitted or 
seeking to do business in this State, which invests its funds in accordance with the 
laws of the state in which it is incorporated where it has such laws, shall be held 
to meet the requirements of this article for the investment of funds. C1LOUS en so: 
Be >. 48..0012;) 

Cross References.—As_ to investment in 53-45. See also § 53-60 as to investments 
bonds guaranteed by the United States, see in federal farm loan bonds, and § 142-29 
§ 53-44. As to investment in bonds or as to investment in refunding bonds of 
notes secured by mortgages insured by the North Carolina. 

Federal Housing Administration, see § 


§ 58-287. Application of funds. — Every provision of the laws of the 
society for payment by its members, in whatever form made, shall distinctly state 
the purpose of the same and the proportion thereof which may be used for ex- 
penses, and no part of the money collected for mortuary or disability purposes or 
the net accretions of either or any of said funds shall be used for expenses. (1913, 


eos lO CS. 6513-) 


§ 58-288. Powers of existing societies retained; reincorporation. 
—Any society now engaged in transacting business in this State may exercise all 
of the rights conferred by this article, and all the rights, powers, and privileges 
now exercised or possessed by it under its charter or articles of incorporation not 
inconsistent with this article, if incorporated ; Ory if 1t*be 2 voluntary association, 
it may incorporate hereunder. But no society already organized shail be required 
to reincorporate hereunder, and any such society may amend its articles of incor- 
poration from time to time in the manner provided by law. (1913, c. 89, s. 12; 


s., Ss. 6514.) 


§ 58-289. Mergers and transfers. — No domestic society shall merge 
with or accept the transfer of the membership or funds of any other society unless 
such merger or transfer is evidenced by a contract in writing, setting out in full 
the terms and conditions of such merger or transfer, and is filed with the Com- 
missioner of Insurance of this State, together with a sworn statement of the finan- 
cial condition of each of the societies, by its president and secretary or correspond- 
ing officers, and a certificate duly verified under oath of said officers of each of 
the contracting societies that such merger or transfer has been approved by a vote 
of two-thirds of the members of the supreme legislative or governing body of each 
of the societies. 

Upon the submission of such contract, financial statements, and certificates, the 
Commissioner of Insurance shall examine the same, and if he shall find such fi- 
nancial statements to be correct and the contract to be in conformity with the pro- 
visions of this section, and that such merger or transfer is just and equitable to the 
members of each of the societies, he shall approve the merger or transfer, issue 
his certificate to that effect, and thereupon the contract of merger or transfer shall 
be of full force and effect. 
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In case such contract is not approved, the fact of its submission and its contents 
shall not be disclosed by the Commissioner of Insurance. (1913, c. 89, s. 13; G 
SPAS, Lei! bred) 

As to partial repeal of section, see note 
under § 58-303. 


§ 58-290. Accident societies may be licensed. — Any fraternal benefit 
society heretofore organized and incorporated, and operating within the definition 
set forth in this article, providing for benefits in case of death or disability result- 
ing solely from accidents, but which does not obligate itself to pay death or sick 
benefits, may be licensed under the provisions of this article, and shall have all 
the privileges and be subject to all the provisions and regulations of this article, 
except the provisions requiring medical examinations, valuations of benefit cer- 
tificates, and that the certificate shall specify the amount of benefits. (1913 mewes; 
Se 1C. 458s sO oly) 


§ 58-291. Certain societies not included. — Nothing contained in this 
article shall be construed to affect or apply to societies which limit their member- 
ship to any one hazardous occupation, nor to an association of local lodges of a so- 
ciety now doing business in this State which provides death benefits not exceed- 
ing five hundred dollars to any one person or disability benefits not exceeding 
three hundred dollars in any one year to any one person, or both, nor to any con- 
tracts of reinsurance business on such plan in this State, nor to domestic societies 
which limit their membership to the employees of a particular city or town, des- 
ignated firm, business house, or corporation, nor to domestic lodges, orders, or as- 
sociations of a purely religious, charitable, and benevolent description, which do 
not provide for a death benefit of more than one hundred dollars, or for disability 
benefits of more than one hundred and fifty dollars to any one person in any one 
year. The Commissioner of Insurance may require from any society such infor- 
mation as will enable him to determine whether such society is exempt from the 
provisions of this article. (1913, c. 89, s. 26; C. S.,s, 6518; 1925).c: 70. Saco) 

Service on Resident Secretary Valid. — held valid service on the association in ac- 
Personal service on resident secretary of tion on policy. Winchester v. Grand 
fraternal insurance association allowed to Lodge of Brotherhood of Railroad Train- 
do business in the State without a license men, 203 N. C. 735, 167 S. E. 49 (1932). 
under this section and §§ 58-15, and 58-251, 


§ 58-292. Reports to Commissioner of Insurance.—(a) Annual Re- 
port.—Every society transacting business in this State shall annually, on or before 
the first day of March, file with the Commissioner of Insurance, in such form as 
he may require, a statement, under oath of its president and secretary of corre-_ 
sponding officers, of its condition and standing on the thirty-first day of Decem- 
ber next preceding, and of its transactions for the year ending on that date, and 
also shall furnish such other information as the Commissioner may deem neces- 
sary to a proper exhibit of its business and plan of working. The Commissioner 
may at other times require any further statement he may deem necessary to be 
made relating to such society. 

(b) Valuation of Certificates—In addition to the annual report herein required, 
each society shall annually report to the Commissioner a valuation of its certifi- 
cates in force on December thirty-first, last preceding, excluding those issued 
within the year for which the report is filed, in cases where the contributions for 
the first year in whole or in part are used for current mortality and expenses. 
Such report of valuation shall show, as contingent liabilities, the present mid-year 
value of the promised benefits provided in the constitution and laws of such so- 
ciety under certificates then subject to valuation; and as contingent assets, the 
present mid-year value of the future net contributions provided in the constitu- 
tion and laws as the same are in practice actually collected. At the option of any 
society, in lieu of the above, the valuation may show the net value of the certifi- 
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cates subject to valuation hereinbefore provided, and the net value, when computed 
in case of monthly contributions, may be the mean of the terminal values for the 
end of the preceding and of the current insurance years. 

(c) Valuation Ascertained.Such valuation shali be certified by a competent 
accountant or actuary, or, at the request and expense of the society, verified by the 
actuary of the Department of Insurance of the home state of the society, and shall 
be filed with the Commissioner within ninety days after the submission of the 
last preceding annual report. The legal minimum standard of valuation for all 
certificates, except for disability benefits, shall be the National Fraternal Congress 
Table of Mortality as adopted by the National Fraternal Congress, August twen- 
ty-third, one thousand eight hundred and ninety-nine, or, at the option of the so- 
ciety, any higher table; or, at its option, it may use a table based upon the society’s 
own experience of at least twenty years and covering not less than one hundred 
thousand lives with interest assumption not more than four per centum per an- 
num. Each such valuation report shall set forth clearly and fully the mortality 
and interest basis and the method of valuation. Any society providing for dis- 
ability benefits shall keep the net contributions for such benefits in a fund separate 
and apart from all other benefit and expense funds and the valuation of all other 
business of the society: Provided, that where a combined contribution table is 
used by a society for both death and permanent total disability benefits, the valua- 
tion shall be according to tables of reliable experience, and in such case a separa- 
tion of the funds shall not be required, 

(d) Test of Solvency—The valuation herein provided for shall not be consid- 
ered or regarded as a test of the financial solvency of the society, but each society 
shall be held to be legally solvent so long as the funds in its possession are equal to 
or in excess of its matured liabilities. 

(e) Report Mailed to Members.—A report of such valuation and an explana- 
tion of the facts concerning the condition of the society thereby disclosed shall be 
printed and mailed to each beneficiary member of the society not later than June 
first of each year; or, in lieu thereof, such report of valuation and showing of the 
society’s condition as thereby disclosed may be published in the society’s official 
paper, and the issue containing the same mailed to each beneficiary member of the 


poGietyen( 1015.C, S065.920C, Se, 6519.) 


§ 58-293. Additional or increased rates. — The laws of such society 
shall provide that if the stated periodical contributions of the members are insuf- 
ficient to pay all matured death and disability claims in full, and to provide for 
the creation and maintenance of the funds required by its laws, additional, in- 
creased, or extra rates of contribution shall be collected from the members to meet 
such deficiency; and such laws may provide that, upon the written application or 
consent of the member, his certificate may be charged with its proportion of any 
deficiency disclosed by valuation, with interest not exceeding five per cent per 
Eunutins (0191 3;e89, 520 9 C)-Si5-s 6520. ) 


§ 58-294. Provisions to insure future security. —If the valuation of 
the certificates, as hereinbefore provided, on December thirty-first, one thousand 
nine hundred and seventeen, shall show that the present value of future net con- 
tributions, together with the admitted assets, is less than the present value of the 
promised benefits and accrued liabilities, such society shall thereafter maintain 
said financial condition at each succeeding triennial valuation in respect of the de- 
gree of efficiency as shown in the valuation as of December thirty-first, one thou- 
sand nine hundred and seventeen. If at any succeeding triennial valuation such 
society does not show at least the same condition, the Commissioner shall direct 
that it thereafter comply with the requirements herein specified. If the next suc- 
ceeding triennial valuation after the receipt of such notice shall show that the so- 
ciety has failed to maintain the condition required herein, the Commissioner may, 
in the absence of good cause shown for such failure, institute proceedings for the 
dissolution of such society, in accordance with the provisions of this article, or in 
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the case of a foreign society, its license may be canceled in the manner provided 
in this article. 

Any such society, shown by any triennial valuation, subsequent to December 
thirty-first, one thousand nine hundred and seventeen, not to have maintained the 
condition herein required, shall, within two years thereafter, make such improve- 
ment as to show a percentage of deficiency not greater than as of December thir- 
ty-first, one thousand nine hundred and seventeen, or thereafter, as to all new 
members admitted, to be subject, so far as stated rates of contributions are con- 
cerned, to the provisions of this article, applicable in the organization of new so- 
cieties: Provided, that the net mortuary or beneficiary contributions and funds of 
such new members shall be kept separate and apart from the other funds of the 
society. If such required improvement is not shown by the succeeding triennial 
valuation, then the new members may be placed in a separate class and their cer- 
tificates valued as an independent society in respect of contributions and funds. 


(1913, c. 89, s. 20(a); C. S., s. 6521.) 


§ 58-295. Valuation on accumulation basis; tabular basis.—In lieu 
of the requirements of the two preceding sections, any society accepting in its laws 
the provisions of this section may value its certificates on a basis herein designated 
“accumulation basis,’ by crediting each member with the net amount contributed 
for each year, and with interest at approximately the net rate earned and by charg- 
ing him with his shares of the losses for each year, herein designated “cost of in- 
surance,” and carrying the balance, if any, to his credit. The charge for the cost 
of insurance may be according to the actual experience of the society applied to a 
table of mortality recognized by the law of this State, and shall take into consid- 
eration the amount at risk during each year, which shall be the amount payable at 
death, less the credit to the member. Except as specifically provided in its articles 
or laws or contracts, no charge shall be carried forward from the first valuation 
hereunder against any member of any past share of losses exceeding the contribu- 
tions and credit. If, after the first valuation, any member’s share of losses for any 
year exceeds his credit, including the contribution for the year, the contribution 
shall be increased to cover his share of the losses. Any such excess share of 
losses chargeable to any member may be paid out of a fund or contribution espe- 
cially created or required for such purpose. 


Any member may transfer to any plan adopted by the society with net rates on 
which tabular reserves are maintained, and on such transfer shall be entitled to 
make such application of his credit. as provided in the laws of the society. 

Certificates issued, rerated, or readjusted on a basis providing for adequate 
rates with adequate reserves to mature such certificates upon assumptions for mor- 
tality and interest recognized by the law of this State, shall be valued on such 
basis, herein designated the “Tabular Basis”: Provided, that if on the first valua- 
tion under this section a deficiency in reserve shall be shown for any such certifi- 
cate, the same shall be valued on the accumulation basis. 

Whenever, in any society having members upon the tabular basis and upon the 
accumulation basis, the total of all costs of insurance provided for any year shall 
be insufficient to meet the actual death and disability losses for the year, the defi- 
ciency shall be met for the year from the available funds after setting aside all 
credits in the reserve; or from increased contributions or by an increase in the 
number of assessments applied to the society as a whole or to classes of members 
as may be specified in its laws. Savings from a lower amount of death losses may 
be returned in like manner as may be specified in its laws. 

If the laws of the society so provide, the assets representing the reserves of any 
separate class of members may be carried separately for such class as if in an in- 
dependent society, and the required reserve accumulation of such class so set apart 
shall not thereafter be mingled with the assets of other classes of the society. 

A table showing the credits to individual members for each age and year of en- 
try and showing opposite each credit the tabular reserve required on the whole life 
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or other plan of insurance specified in the contract, according to assumptions for 
mortality and interest recognized by the law of this State and adopted by the so- 
ciety shall be filed by the society with each annual report, and also be furnished to 
each member before July first of each year. 

In lieu of the aforesaid statement there may be furnished to each member within 
the same time a statement giving the credit for such member and giving the tabu- 
lar reserve and level rate required for a transfer carrying out the plan of insur- 
ance specified in the contract. No table or statement need be made or furnished 
where the reserves are maintained on the tabular basis. 

For this purpose individual bookkeeping accounts for each member shall not be 
required, and all calculations may be made by actuarial methods. 

Nothing herein contained shall prevent the maintenance of such surplus over 
and above the credits on the accumulation basis and the reserves on the tabular 
basis pursuant to its laws; nor be construed as giving to the individual member 
any right or claim to any such reserve or credit other than in the manner as ex- 
pressed in the contract and its laws; nor as making any such reserve or credits a 
liability in determining the legal solvency of the society. (1913, c. 89, s. 20(b) ; 
53151. 0522.) 


§ 58-296. Examination of domestic societies.—The Commissioner of 
Insurance, or any person he may appoint, shall have power of visitation and ex- 
amination into the affairs of any domestic society. He may employ assistants for 
the purpose of such examination, and he, or any person he may appoint, shall 
have free access to all the books, papers, and documents that relate to the business 
of the society, and may summon and qualify as a witness under oath and examine 
its officers, agents, and employees or other persons in relation to the affairs, 
transactions, and condition of the society. 

The expense of such examination shall be paid by the society examined upon 
statement furnished by the Commissioner of Insurance, and the examination 
shall be made at least once in three years. (1913, c. 89, s. 21; C. S., s. 6523.) 


'§ 58-297. Proceedings for dissolution. — When after examination the 
Commissioner of Insurance is satisfied that any domestic society has failed to 
comply with any provision of this article, or is exceeding its powers, or is not car- 
rying out its contracts in good faith, or is transacting business fraudulently; or 
whenever any domestic society, after the existence of one year or more, shall have 
a. membership of less than four hundred (or shall determine to discontinue busi- 
ness), the Commissioner of Insurance may present the facts relating thereto to 
the Attorney General who shall, if he deem the circumstances warrant, commence 
an action in quo warranto in a court of competent jurisdiction, and such court shall 
thereupon notify the officers of such society of a hearing, and if it shall then ap- 
pear that such society should be closed, it shall be enjoined from carrying on any 
further business, and a receiver shall be appointed to take possession of its books, 
papers, moneys, and other assets and immediately, under the direction of the court, 
proceed to close its affairs and distribute its funds to those entitled thereto. 

No such proceedings shall be commenced by the Attorney General against any 
such society until after notice has been duly served on its chief executive officers 
and a reasonable opportunity given to it, on a date to be named in the notice, to 
show cause why such proceedings should not be commenced. (1913, c. 89, s. 21; 
ireo., s..0924.) 


§ 58-298. Proceedings only by Attorney General.—No application for 
injunction against or proceedings for the dissolution of or the appointment of a 
receiver for any such domestic society or branch thereof shall be entertained by 
any court in this State unless the same is made by the Attorney General. (1913, 
Peso 522 CO0S))80.6525. ) 


§ 58-299. Examination of foreign societies.—The Commissioner of 
Insurance or any person whom he may appoint may examine any foreign society 
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transacting or applying for admission to transact business in this State. The Com- 
missioner may employ assistants, and he, or any person he may appoint, shall have 
free access to all the books, papers, and documents that relate to the business 
of the society, and may summon and qualify as witness under oath and examine 
its officers, agents, and employees and other persons in relation to the affairs, 
transactions, and condition of the society. He may, in his discretion, accept in 
lieu of such examination the examination of the insurance department of the state, 
territory, district, province, or country where such society is organized. The 
actual expenses of examiners making any such examination shall be paid by the 
society upon statement furnished by the Commissioner of Insurance. 

If any such society or its officers refuse to submit to such examination or to 
comply with the provisions of the section relative thereto, its authority to write 
new business in this State shall be suspended or license refused until satisfactory 
evidence is furnished the Commissioner relating to its condition and affairs, and 
during such suspension the society shall not write new business in this State. 


C1913, 76s GOms925 1 Cio Luss OlOZ08) 


§ 58-300. No adverse publications. — Pending, during, or after an 
examination or investigation of any such society, either domestic or foreign, the 
Commissioner of Insurance shall make public no financial statement, report, or 
finding, nor shall he knowingly permit to become public any financial statement, 
report, or finding affecting the status, standing, or rights of any such society, un- 
til a copy thereof has been served upon the society, at its home office, nor until 
the society has been afforded a reasonable opportunity to answer any such finan- 
cial statement, report, or finding, and to make such showing in connection there- 
with as it may desire. (1913, c. 89, s. 24; C. S., s. 6527.) 


§ 58-301. Revocation of license.—When the Commissioner of Insurance 
on investigation is satisfied that any foreign society transacting business under this 
article has exceeded its powers, or has failed to comply with any provisions of this 
article, or is conducting business fraudulently, or is not carrying out its contracts 
in good faith, he shall notify the society of his findings, and state in writing the 
grounds of his dissatisfaction, and after reasonable notice require the society, on 
a date named, to show cause why its license should not be revoked. If on the date 
named in the notice such objections have not been removed to the satisfaction of 
the Commissioner, or the society does not present good and sufficient reasons why 
its authority to transact business in this State should not at that time be revoked, 
he may revoke the authority to continue business in this State. All decisions and 
findings of the Commissioner made under the provisions of this section may be re- 
viewed by proper proceedings in any court of competent jurisdiction, as provided 
in this article, (C1Oljpe Sass 2e nC nS hOlZos) 


§ 58-302. Criminal offenses.—Any person, officer, member, or examin- 
ing physician of any society authorized to do business under this article who shall 
knowingly or willfully make any false or fraudulent statement or representation 
in or with reference to any application for membership, or for the purpose of ob- 
taining money from or benefit in any society transacting business under this arti- 
cle, shall be guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not less than one hundred dollars nor more than five hundred 
dollars, or imprisoned in the county jail for not less than thirty days nor more 
than one year, or both, in the discretion of the court. 

Any person who shall solicit membership for, or in any manner assist in pro- 
curing membership in any fraternal benefit society not licensed to do business in 
this State, or who shall solicit membership for, or in any manner assist in pro- 
curing membership in any such society not authorized as herein provided, to do 
business as herein defined in this State, shall be guilty of a misdemeanor and up- 
on conviction thereof shall be punished by a fine of not less than fifty nor more 
than two hundred dollars. 
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Any society, or any officer, agent, or employee thereof, neglecting or refusing 
to comply with, or violating, any of the provisions of this article, the penalty for 
which neglect, refusal, or violation is not specified in this section, shall be fined 
not exceeding two hundred dollars upon conviction thereof. (1913, c. 89, s. 28; 
eens 0029.) 


Cross Reference. — As to penalties for 
using funds of insurance companies for 
political purposes, see § 163-206. 


§ 58-303. Merger, consolidation or reinsurance of fraternal risks 
with licensed life insurance companies or with other fraternal orders 
or benefit societies.—No fraternal order or society organized under the laws 
of this State to do the business of life, accident, or health insurance shall consoli- 
date or merge with any other fraternal order or society, or with a life insurance 
company, or reinsure its risks, or any part thereof with any other fraternal order 
or society, or with a life insurance company, or assume or reinsure the whole or 
any portion of the risks of any other fraternal order or society, except with a fra- 
ternal order or society, or a life insurance company, licensed to transact business 
in North Carolina and subject to the provisions of G. S. § 58-304. (1921, c. 60, 
Sree Cogs 55 6029 (a) 1949 0cr. 1080; seis) 


Editor’s Note—The 1949 amendment laws and clauses of laws, and in particular 
rewrote this section. The amendatory act, the provisions of G. S. § 58-289, in conflict 
which rewrote § 58-304 and inserted § with this act are repealed to the extent of 
53-304.1, provides in s. 4 thereof: “All such conflict.” 


§ 58-304. Contracts approved by boards of directors or governing 
bodies of parties to same; approval by Commissioner of Insurance.— 
When any fraternal order or society shall propose to consolidate or merge its busi- 
ness or to enter into a contract of reinsurance with any other fraternal order or 
society or with a life insurance company, or to assume or reinsure the whole or 
any portion of the risks of any other fraternal order or society, the proposed con- 
tract in writing setting forth the terms and conditions of the proposed consolida- 
tion, merger, or reinsurance shall be submitted to the boards of directors or to the 
governing bodies of each of said parties to said contract at a meeting called for 
that purpose by notice given in writing ten days prior thereto, and if approved by 
a majority vote of the said boards of directors, or governing bodies, said contract 
as so approved shall be submitted to the Commissioner of Insurance of this State 
for his approval, and the parties to said contract shall at the same time submit a 
sworn statement showing their financial condition as of the 31st day of December 
next preceding the date of such contract. Provided, that the Commissioner of In- 
surance may, within his discretion, require such financial statement to be sub- 
mitted as of the last day of the month next preceding the date of such contract. 
The Commissioner of Insurance shall thereupon consider such contract of consoli- 
dation, merger, or reinsurance, and if satisfied that the interests of the certificate 
and policyholders of each of the parties are properly protected and that the con- 
tract will be in the public interest, and that such contract is just and equitable to 
the certificate and policyholders of each of the parties, and that no reasonable ob- 
jection exists thereto, he shall approve said contract as submitted. In case the 
parties corporate to such contract shall have been incorporated in separate states, 
or territories, such contract shall be submitted as herein provided to the Commis- 
sioner of Insurance of each of such incorporating states, or territories, to be con- 
sidered and approved separately by each of said Commissioners of Insurance. If 
the Commissioner of Insurance approves such contract of consolidation, merger, 
or reinsurance, he shall issue a certificate to that effect, and thereupon the said 
contract of consolidation, merger, or reinsurance shall be in full force and effect. 
In case such contract is not approved it shall be inoperative, and the fact of the 
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submission and its contents shall not be disclosed by the Commissioner of Insur- 
ance. }(1921, ic) 60)-8, 2 Ci 5.5) ShGo29 Gb) o1949 se LOB smi.) 

Editor’s Note. — The 1949 amendment 
rewrote this section. 


§ 58-304.1. Application of §§ 58-155.1 to 58-155.35, inclusive.— 
The provisions of G. S. 58-155.1 to 58-155.35, inclusive, shall apply, where 
pertinent, to all fraternal orders and societies doing business in this State. (1949, 


CeLOUSO.S.. 3.5) 


§ 58-305. Expenses; compensation to officers or employees of con- 
tracting parties and State employees.—All necessary and actual expenses 
and compensation incident to the proceedings provided in this law shall be paid 
as provided by such contract of consolidation, merger, or reinsurance: Provided, 
however, that no brokerage or commission shall be included in such expenses and 
compensation or shall be paid to any person by either of the parties to any such 
contract in connection with the negotiation therefor or execution thereof, nor shall 
any compensation be paid to any officer or employee of either of the parties to such 
contract for directly or indirectly aiding in effecting such contract of consolida- 
tion, merger, or reinsurance. An itemized statement of all such expenses shall be 
filed with the Commissioner of Insurance, subject to approval, and when approved 
the same shall be binding on the parties thereto. Except as fully expressed in the 
contract of consolidation, merger or reinsurance, or itemized statement of ex- 
penses, as approved by the Commissioner of Insurance, or commissioners, as the 
case may be, no compensation shall be paid-to any person or persons, and no offi- 
cer or employee of the State shall receive any compensation, directly or indirectly, 
for in any manner aiding, promoting, or assisting any such consolidation, merger, 


or reinsurance. (1921, c. 60, s. 3; C. S., s. 6529(c).) 


§ 58-306. Violation of law a felony.—Any person violating the provi- 
sions of §§ 58-303, 58-304, 58-305 shall be guilty of a felony, and upon con- 
viction shall be liable to a fine of not more than five thousand dollars, or to impris- 
onment for not more than five years, or to both fine and imprisonment. (1921, c. 


60; $..4s«Croages A002): } 


§ 58-307. Appointment of Commissioner of Insurance as process 
agent.—Every foreign fraternal benefit society except labor organizations which 
limit their admission to membership to persons engaged in one or more hazard- 
ous occupations in the same or similar lines of business now transacting business 
in this State shall, within thirty days after the passage of this section, and every 
such society hereafter applying for admission shall, before being licensed, appoint 
in writing the Commissioner of Insurance and his successors in office to be its true 
and lawful attorney upon whom all legal process in any action or proceeding 
against it shall be served, and in such writing shall agree that any lawful process 
against it which is served upon such attorney shall be of the same legal force and 
validity as if served upon the society, and that the authority shall continue in force 
so long as any liability remains outstanding in this State. Copies of such appoint- 
ment, certified by said Commissioner of Insurance, shall be deemed sufficient evi- 
dence thereof and shall be admitted in evidence with the same force and effect as 
the original thereof might be admitted. Service shall be made in duplicate upon 
the Commissioner of Insurance, or in his absence upon the person in charge of his 
office, and shall be deemed sufficient service upon said society. When legal serv- 
ice against any such society is served upon said Commissioner of Insurance he 
shall forthwith forward by registered mail one of the duplicate copies, prepaid 
and directed to its secretary or corresponding officer. No such service shall be 
valid or binding against any such society when it is required thereunder to file its 
answer, pleading or defense in less than thirty days from the date of mailing the 
copy of such service to such society. Legal process shall not be served upon any 
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such society except in the manner provided therein. As a condition precedent to 
a valid service of process and to the duty of the Commissioner in the premises, the 
plaintiff shall pay to the Commissioner of Insurance at the time of service the sum 
of one ($1.00) dollar, which the plaintiff shall recover as taxable costs if he pre- 
vails in his action. (1939, c. 130.) 

Cross Reference.—As to other ways in be served with a copy of process, see §§ 
which a foreign insurance company may 1-97, 55-143, 55-144, 55-146. 


ANRTICTE Zo. 
Whole Family Protection. 


§ 58-308. Insurance on children.—Any fraternal order or fraternal 
benefit society authorized to do business in this State and operating on the 
lodge plan may provide in its constitution and bylaws, in addition to other bene- 
fits provided for therein, for the payment of death or annuity benefits upon the 
lives of children between the ages of one and sixteen years at next birthday, for 
whose support and maintenance a member of such society is responsible. The 
society may at its option organize and operate branches for such children and 
membership in local lodges, and initiation therein shall not be required of such 
children, nor shall they have any voice in the management of the society. The 
total benefits payable as above provided shall in no case exceed the following 
amounts at ages at next birthday at time of death, respectively, as follows: one 
year, twenty dollars; two years, fifty dollars; three years, seventy-five dollars; 
four years, one hundred dollars; five years, one hundred twenty-five dollars; 
six years, one hundred fifty dollars; seven years, two hundred dollars; eight 
years, two hundred fifty dollars; nine years, three hundred dollars; ten years, 
four hundred dollars; eleven years, five hundred dollars; twelve years, six hun- 
dred dollars; thirteen years, seven hundred dollars; fourteen years, eight hundred 
dollars; fifteen years, nine hundred dollars; sixteen years, one thousand dollars. 

Provided, any fraternal benefit society which shall accumulate and maintain 
the reserves required by a table of mortality not lower than the American Ex- 
perience Table of Mortality, with an interest assumption of not more than four 
per cent, may accept members at such ages, and children under sixteen years of 
age, in such manner and upon such showing of eligibility, and issue to its mem- 
bers, and children under sixteen years of age, such forms of certificates, payable 
to such beneficiaries, and for such amounts, as its constitution and laws may 
provide. Children under sixteen years of age shall have no voice or vote. (1917, 
eco oas. 1 Ch S8%s.56530'719318°C.438321937,c, 208?) 

Editor’s Note. — Prior to the 1931 $600. The 1937 amendment added the pro- 
amendment the ages were set at from two  viso and the last sentence. 
to eighteen and the amounts from $34 to 


§ 58-309. Medical examination; certificates and contributions.— 
No benefit certificate as to any child shall take effect until after medical examina- 
tion or inspection by a licensed medical practitioner, in accordance with the 
laws of the society, nor shall any such benefit certificate be issued unless the 
society shall simultaneously put in force at least five hundred such certificates, 
on each of which at least one assessment has been paid, nor where the number of 
lives represented by such certificate falls below five hundred. The death benefit 
contributions to be made upon such certificate shall be based upon the “Standard 
Mortality Table’ or the “English Life Table Number Six,” and a rate of in- 
terest not greater than four per cent per annum, or upon a higher standard; but 
contributions may be waived or returns may be made from any surplus held in 
excess of reserve and other liabilities, as provided in the bylaws; and extra con- 
tributions shall be made if the reserves hereafter provided for become impaired. 


Clee eons. 26 G, O..5.s0001.) 
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§ 58-310. Reserve fund; exchange of certificates. — Any society en- 
tering into such insurance agreements shall maintain on all such contracts the 
reserve required by the standard of mortality and interest adopted by the society 
for computing contributions as provided in § 58-309, and the funds representing 
the benefit contributions and all accretions thereon shall be kept as separate and 
distinct funds, independent of the other funds of the society, and shall not 
be liable for nor used for the payment of the debts and obligations of the society 
other than the benefits herein authorized. A society may provide that when a 
child reaches the minimum age for initiation into membership in such society, 
any benefit certificate issued hereunder may be surrendered for cancellation and 
exchanged for any other form of certificate issued by the society: Provided, that 
such surrender will not reduce the number of lives insured in the branch below 
five hundred; and upon the issuance of such new certificate any reserve upon 
the original certificate herein provided for shall be transferred to the credit 
of the new certificate. Neither the person who originally made application for 
benefits on account of such child, nor the beneficiary named in such original 
certificate, nor the person who paid the contributions, shall have any vested right 
in such new certificate, the free nomination of a beneficiary under the new 
certificate being left to the child so admitted to benefit membership. (1917, c. 
239) Ses, GtoeissOSSZa) 


§ 58-311. Separation of funds.—An entirely separate financial state- 
ment of the business transactions and of assets and liabilities arising therefrom 
shall be made in its annual report to the Commissioner of Insurance by any 
society availing itself of the provisions hereof. The separation of assets, funds, 
and liabilities required hereby shall not be terminated, rescinded, or modified, 
nor shall the funds be diverted for any use other than as specified in the preceding 
section, as long as any certificates issued hereunder remain in force, and this 
requirement shall be recognized and enforced in any liquidation, reinsurance, 
merger, or other change in the condition or the status of the society. (1917, c. 
230.5 SpA GO AS BODGOS) 


§ 58-312. Payments to expense or general fund.—Any society shall 
have the right to provide in its laws and the certificate issued hereunder for 
specified payments on account of the expense or general fund, which payments 
shall or shall not be mingled with the general fund of the society, as its con- 
stitution and bylaws may provide. (1917, c. 239, s. 5; C. S., s. 6534.) 


§ 58-313. Continuation of certificates.—In the event of the termina- 
tion of membership in the society by the person responsible for the support of 
any child on whose account a certificate may have been issued as provided herein, 
the certificate may be continued for the benefit of the estate of the child, pro- 
vided the contributions are continued, or for the benefit of any other person 
responsible for the support and maintenance of such child who shall assume the 
payment of the required contributions. (1917, c. 239, s. 6; C. S., s. 6535.) 


ARTICLE 30. 
General Provisions for Societies. 


§ 58-314. Appointment of trustees to hold property.—The lodges of 
Masons, Odd Fellows, Knights of Pythias, camps of Woodmen of the World, 
councils of the Junior Order of United American Mechanics, orders of the 
Elks, Young Men’s Christian Associations, Young Women’s Christian Associa- 
tions, societies for the care of orphans and indigent children, societies for the 
rescue of fallen women, and any other benevolent or fraternal orders and societies, 
may appoint from time to time suitable persons trustees of their bodies or societies, 
in such manner as they deem proper, which trustees, and their successors, shall 
have power to receive, purchase, take, and hold property, real and personal, in 
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trust for such society or body. The trustees shall have power, when instructed 
so to do by resolution adopted by the society or body which they represent, to 
mortgage or sell and convey in fee simple any real or personal property owned 
by the society or body; and the conveyances so made by the trustees shall be 
effective to pass the property in fee simple to the purchaser or to the mortgagee 
or trustee for the purposes in such conveyance or mortgage expressed. If there 
shall be no trustee, then any real or personal property which could be held by 
such trustees shall vest in and be held by such charitable, benevolent, religious, 
or fraternal orders and societies, respectively, according to such intent. (1907, 
Cree aol orcc #149 81865 Cx Si,7s46556371923.. 69.2574) 


Wrongfully Suspended Members En- 
joining Sale of Lodge Property. — Where 
a local lodge existed under the constitution 
and bylaws of the supreme lodge requiring 
written notice to be given to its members 
before suspension, and certain mem- 
bers were suspended without such notice 


being given, a resolution passed at a sub- 
sequent meeting of the local lodge author- 
izing a sale of its property by trustees 
was invalid, and the sale was enjoined at 
the suit of such wrongfully suspended 
members. Tyler v. Howell, 192 N. C. 433, 
is Sy 18, 188 (Clee). 


58-315. Unauthorized wearing of badges, etc.— Any person who 
fraudulently and willfully wears the badge or button of any secret or fraternal 
organization or society, either in the identical form or in such near resemblance 
thereto as to be colorable imitation thereof, or who fraudulently and willfully 
uses the name of any such order or organization, the titles of its officers, or its 
insignia, ritual, or ceremonies, unless entitled to wear or use the same under 
the constitution and bylaws, rules and regulations of such secret or fraternal 
organization or society, shall be deemed guilty of a misdemeanor, and shall, upon 
conviction, be punished by a fine of fifty dollars or imprisonment for thirty days, 
fipdie discretion Oitneacourts.( 1907, c 968; 1911, 6..345 1919) ¢.. 252: Co.S., 
S...693/7.) 

ARTICLE 31. 


Nonprofit Life Benefit Association. 
§§ 58-316 to 58-340: Repealed by Session Laws 1945, c. 379. 
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Cu. 59. PARTNERSHIP 


Chapter 59. 
Partnership. 


Article 1. 


Uniform Limited Partnership Act. 


59-31. 


Limited partnership defined. 

Formation. 

Business which may be carried on. 

Character of limited partner’s con- 
tribution. 

A name not to contain surname of 
limited partner; exceptions. 

Liability for false statements in 


certificate. 

Limited partner not liable to credi- 
tors. 

Admission of additional limited 
partners. 


Rights, powers and liabilities of a 
general partner. 


. Rights of a limited partner. 
. Status of person erroneously be- 


lieving himself a limited partner. 


. One person both general and lim- 


ited partner. 


. Loans and other business transac- 


tions with limited partner. 


. Relation of limited partners inter se. 
. Compensation of limited partner. 
. Withdrawal or reduction of limited 


partner’s contribution. 


. Liability of limited partner to part- 


nership. 


. Nature of limited partner’s interest 


in the partnership. 


. Assignment of limited partner’s in- 


terest. 


. Effect of retirement, death or insan- 


ity of a general partner. 


. Death of limited partner. 
. Rights of creditors of limited part- 


ner. 


. Distribution of assets. 
. When certificate shall be canceled 


or amended. 


. Requirements for amendment and 


for cancellation of certificate. 


. Parties to actions. 

. Name of article. 

. Rules of construction. 

. Rules for cases not provided for in 


this article. 


. Provisions for existing limited part- 


nerships. 
Article 2. 
Uniform Partnership Act. 


Part 1. Preliminary Provisions. 
Name of article. 
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59-32. Definition of terms. 
59-33. Interpretation of knowledge and 
notice. 
59-34. Rules of construction. 
59-35. Rules for cases not provided for in 
this article. 


Part 2. Nature of a Partnership. 


59-36. Partnership defined. 
59-37. Rules for determining the existence 


of a partnership. 
59-38. Partnership property. 


Part 3. Relations of Partners to Persons 
Dealing with the Partnership. 


59-39. Partner agent of partnership as to 
partnership business. 

59-39.1. Act, admission or acknowledgment 
by partner. 

59-40. Conveyance of real property of the 
partnership. 

59-41. Partnership bound by admission of 
partner. 

59-42. Partnership charged with knowl- 
edge of or notice to partner. 

59-43. Partnership bound by  partner’s 
wrongful act. 

59-44. Partnership bound by _ partner’s 
breach of trust. 

59-45. Nature of partner’s liability. 

59-46. Partner by estoppel. 

59-47. Liability of incoming partner. 


Part 4. Relations of Partners to One 
Another. 


59-48. Rules determining rights and duties 
of partners. 

59-49. Partnership books. 

59-50. Duty of partners to render infor- 
mation. 


59-51. Partner accountable as a fiduciary. 

59-52. Right to an account. 

59-53. Continuation of partnership beyond 
fixed term. 


Part 5. Property Rights of a Partner. 
59-54. Extent of property rights of a part- 
ner. 
59-55. Nature of a partner’s right in spe- 
cific partnership property. 
59-56. Nature of partner’s interest in the 
partnership. 


59-57. Assignment of partner’s interest. 
58. Partner’s interest subject to charg- 
ing order. 
Part 6. Dissolution and Winding Up. 
59-59. Dissolution defined. 
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Sec. Article 3. 
59-60. Partnership not terminated by dis- Saving Partners 
solution. Gan 8 ; 
Sree ete of Sean F 59-74. Surviving partner to give bond. 
pie apeesctuton Dy ceerce OF coun 59-75. Effect of failure to give bond. 


59-63. General effect of dissolution on au- 
thority of partner. 

59-64. Right of partner to contribution 
from copartners after dissolution. 

59-65. Power of partner to bind partner- 
ship to third persons after dis- 
solution; publication of notice of 


59-76. Surviving partner and personal rep- 
resentative to make inventory. 
59-77. When personal representative may 
take inventory; receiver. 
8. Notice to creditors. 
9. Debts paid pro rata; liens. 
0. Effect of failure to present claim in 


dissolution. 4 
59-66. Effect of dissolution on  partner’s twelve months. 
existing liability. 59-81. Procedure for purchase by surviv- 
59-67. Right to wind up. ing partner. 
59-68. Rights of partners to application of 59-82. Surviving partner to account and 
partnership property. settle. 


59-69. Rights where partnership is dis- 59-83. Accounting compelled. 
solved for fraud or misrepresenta- 59.84. Settlement otherwise provided for. 


tion. 5 § hi 
POE ER ilesfor distribution. 59-84.1. Partnership to comply with “as- 
sumed name” statute. 


59-71. Liability of persons continuing the 
business in certain cases. Article 4. 

59-72. Rights of retiring partner or estate 
of deceased partner when the busi- 
ness is continued. 

59-73. Accrual of actions. 59-85 to 59-89. [Transferred.] 


Business under Assumed Name 
Regulated. 


ARTICLE): 
Uniform Limited Partnership Act. 


§ 59-1. Limited partnership defined.—A limited partnership is a part- 
nership formed by two or more persons under the provisions of § 59-2, hav- 
ing as members one or more general partners and one or more limited partners. 
The limited partners as such shall not be bound by the obligations of the part- 
nership. (1941, c. 251, s. 1.) 

Editor’s Note. — For comment on this 
article, see 19 N. C. Law Rev. 503. 


§ 59-2. Formation.—(a) Two or more persons desiring to form a limited 
partnership shall 
(1) Sign and swear to a certificate, which shall state 
a. The name of the partnership, 
b. The character of the business, 
c. The location of the principal place of business, 
d. The name and place of residence of each member ; general and 
limited partners being respectively designated, 

The term for which the partnership is to exist, 

The amount of cash and a description of and the agreed value of 

the other property contributed by each limited partner, 

g. The additional contributions, if any, agreed to be made by each 
limited partner and the times at which or events on the 
happening of which they shall be made, 

h. The time, if agreed upon, when the contribution of each limited 
partner is to be returned, 

i. The share of the profits or the other compensation by way of 
income which each limited partner shall receive by reason of 
his contribution, 


rho 


559 


§ 59-3 Cu. 59. PARTNERSHIP § 59-7 


j. The right, if given, of a limited partner to substitute an assignee 
as contributor in his place, and the terms and conditions of 
the substitution, 

k. The right, if given, of the partners to admit additional limited 
partners, 

1. The right, if given, of one or more of the limited partners to 
priority over other limited partners, as to contributions or as 
to compensation by way of income, and the nature of such 
priority, 

m. The right, if given, of the remaining general partner or partners 
to continue the business on the death, retirement or insanity 
of a general partner, and 

n. The right, if given, of a limited partner to demand and receive 
property other than cash in return for his contribution. 

(2) File for record the certificate in the office of the clerk of the superior 
court of the county where the principal place of business is located 
according to the statement in such certificate. 

(b) A limited partnership is formed if there has been substantial compliance 
in good faith with the requirements of subsection (a). (1941, c. 251, Seems, 
c. 1190, s. 4.) 

Editor’s Note. — The 1953 amendment For brief comment on the 1953 amend- 
added the part of subdivision (2) of sub- ment, see 31 N. C. Law Rev. 429. 
section (a) appearing after the word 
court, 


§ 59-3. Business which may be carried on.—A limited partnership 


may carry on any business which a partnership without limited partners may 
carry: on (lO4 eco ipasaon) 


§ 59-4. Character of limited partner’s contribution. — The contribu- 


tions of a limited partner may be cash or other property, but not services. (1941, 
Ce Zales) 


59-5. A name not to contain surname of limited partner; excep- 
tions.—(a) The surname of a limited partner shall not appear in the partner- 
ship name, unless 

(1) It is also the surname of a general partner, or 

(2) Prior to the time when the limited partner became such the business 

had been carried on under a name in which his surname appeared. 
(b) A limited partner whose name appears in a partnership name contrary 
to the provisions of subsection (a) is liable as a general partner to partnership 
creditors who extend credit to the partnership without actual knowledge that he 
is not a general partner. (1941, c. 251, s. 5.) 


§ 59-6. Liability for false statements in certificate.—lIf the certificate 
contains a false statement, one who suffers loss by reliance on such statement 
may hold liable any party to the certificate who knew the statement to be false 

(1) At the time he signed the certificate, or 

(2) Subsequently, but within a sufficient time before the statement was 
relied upon to enable him to cancel or amend the certificate, or to file 
a petition for its cancellation or amendment as provided in § 59-25, 


subsection (c). (1941, c. 251, s. 6.) 


§ 59-7. Limited partner not liable to creditors. A limited partner 
shall not become liable as a general partner unless, in addition to the exercise of 
his rights and powers as a limited partner, he takes part in the control of the 
business. (1941, c. 251, s. 7.) 

Cross Reference. — As to nature of lia- 
bility of general partner, see § 59-45. 
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§ 59-8. Admission of additional limited partners.—After the forma- 
tion of a limited partnership, additional limited partners may be admitted upon 
filing an amendment to the original certificate in accordance with the require- 


ments of § 59-25. (1941, c. 251, s. 8.) 


§ 59-9. Rights, powers and liabilities of a general partner.—A gen- 
eral partner shall have all the rights and powers and be subject to all the restric- 
tions and liabilities of a partner in a partnership without limited partners, ex- 
cept that without the written consent or ratification of the specific act by all the 
limited partners, a general partner or all of the general partners have no au- 
thority to 

(1) Do any act in contravention of the certificate, 

(2) Do any act which would make it impossible to carry on the ordinary 
business of the partnership, 

(3) Confess a judgment against the partnership, 

(4) Possess partnership property, or assign their rights in specific partner- 
ship property, for other than a partnership purpose, 

(5) Admit a person as a general partner, 

(6) Admit a person as a limited partner, unless the right so to do is given 
in the certificate, 

(7) Continue the business with partnership property on the death, retire- 
ment or insanity of a general partner, unless the right so to do is 
given in the certificate. (1941, c. 251, s. 9.) 


§ 59-10. Rights of a limited partner.—(a) A limited partner shall have 
the same rights as a general partner to 
(1) Have the partnership books kept at the principal place of business of 
the partnership, and at all times to inspect and copy any of them, 
(2) Have on demand true and full information of all things affecting the 
partnership, and a formal account of partnership affairs whenever 
circumstances render it just and reasonable, and 
(3) Have dissolution and winding up by decree of court. 
(b) A limited partner shall have the right to receive a share of the profits 
or other compensation by way of income, and to the return of his contribution 


as provided in §§ 59-15 and 59-16. (1941, c. 251, s. 10.) 


§ 59-11. Status of person erroneously believing himself a limited 
partner.—A person who has contributed to the capital of a business conducted 
by a person or partnership erroneously believing that he has become a limited 
partner in a limited partnership, is not, by reason of his exercise of the rights 
of a limited partner, a general partner with the person or in the partnership 
carrying on the business, or bound by the obligations of such person or part- 
nership; provided that on ascertaining the mistake he promptly renounces his 
interest in the profits of the business, or other compensation by way of income. 


modes 25) ,.c:01 1;') 


§ 59-12. One person both general and limited partner.—(a) A per- 
son may be a general partner and a limited partner in the same partnership at 
the same time. 

b) A person who is a general, and also at the same time a limited partner, 
shall have all the rights and powers and be subject to all restrictions of a gen- 
eral partner; except that, in respect to his contribution, he shall have the rights 
against the other members which he would have had if he were not also a gen- 
Pralepartner. (1941) ¢1251, 3.212.) 


§ 59-13. Loans and other business transactions with limited part- 
ner.—(a) A limited partner also may loan money to and transact other busi- 
ness with the partnership, and, unless he is also a general partner, receive on 
account of resulting claims against the partnership, with general creditors, a 
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pro rata share of the assets. No limited partner shall in respect to any such 
claim 
(1) Receive or hold as collateral security any partnership property, or 
(2) Receive from a general partner or the partnership any payment, con- 
veyance, or release from liability, if at the time the assets of the 
partnership are not sufficient to discharge partnership liabilities to 
persons not claiming as general or limited partners. 
(b) The receiving of collateral security, or a payment, conveyance, or release 
in violation of the provisions of subsection (a) is a fraud on the creditors of the 
partnership, (1941) ch25 last 35) 


§ 59-14. Relation of limited partners inter se.—Where there are sev- 
eral limited partners the members may agree that one or more of the limited 
partners shall have a priority over other limited partners as to the return of 
their contributions, as to their compensation by way of income, or as to any 
other matter. If such an agreement is made it shall be stated in the certificate, 
and in the absence of such a statement all the limited partners shall stand upon 
equal footing. (1941, c. 251, s. 14.) 


§ 59-15. Compensation of limited partner.—A limited partner may re- 
ceive from the partnership the share of the profits or the compensation by way 
of income stipulated for in the certificate; provided, that after such payment is 
made, whether from the property of the partnership or that of a general part- 
ner, the partnership assets are in excess of all liabilities of the partnership except 
liabilities to limited partners on account of their contributions and to general 
partners. (1941, c. 251, s. 15.) 


§ 59-16. Withdrawal or reduction of limited partner’s contribution. 
—(a) A limited partner shall not receive from a general partner or out of part- 
nership property any part of his contribution until 


(1) All liabilities of the partnership, except liabilities to general partners 
and to limited partners on account of their contributions, have been 
paid or there remains property of the partnership sufficient to pay 
them, 

(2) The consent of all members is had, unless the return of the contribution 
may be rightfully demanded under the provisions of subsection (b), 
and 

(3) The certificate is canceled or so amended as to set forth the withdrawal 
or reduction. 

(b) Subject to the provisions of subsection (a) a limited partner may right- 
fully demand the return of his contribution 

(1) On the dissolution of a partnership, or 

(2) When the date specified in the certificate for its return has arrived, or 

(3) After he has given six months’ notice in writing to all other members, 
if no time is specified in the certificate either for the return of the 
contribution or for the dissolution of the partnership. 

(c) In the absence of any statement in the certificate to the contrary or the 
consent of all members, a limited partner, irrespective of the nature of his con- 
tribution, has only the right to demand and receive cash in return for his con- 
tribution. 

(d) A limited partner may have the partnership dissolved and its affairs 
wound up when 

(1) He rightfully but unsuccessfully demands the return of his contribu- 
tion, or 

(2) The other liabilities of the partnership have not been paid, or the part- 
nership property is insufficient for their payment as required by sub- 
division (a) (1) and the limited partner would otherwise be entitled 
to the return of his contribution. (1941, c. 251, s. 16.) 
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§ 59-17. Liability of limited partner to partnership.—(a) A limited 
partner is liable to the partnership 
(1) For the difference between his contribution as actually made and that 
stated in the certificate as having been made, and 
(2) For any unpaid contribution which he agreed in the certificate to make 
in the future at the time and on the condition stated in the certificate. 

(b) A limited partner holds as trustee for the partnership 

(1) Specific property stated in the certificate as contributed by him, but 
which was not contributed or which has been wrongfully returned, 
and 

(2) Money or other property wrongfully paid or conveyed to him on account 
of his contribution. 

(c) The liabilities of a limited partner as set forth in this section can be waived 
or compromised only by the consent of all members; but a waiver of compromise 
shall not affect the right of a creditor of a partnership, who extended credit or 
whose claim arose after the filing and before a cancellation or amendment of the 
certificate, to enforce such liabilities. 

(d) When a contributor has rightfully received the return in whole or in 
part of the capital of his contribution, he is nevertheless liable to the partner- 
ship for any sum, not in excess of such return with interest, necessary to dis- 
charge its liabilities to all creditors who extended credit or whose claims arose 
before such return. (1941, c. 251, s. 17.) 


§ 59-18. Nature of limited partner’s interest in the partnership.— 
A limited partner’s interest in the partnership is personal property. (1941, c. 
ol 68,110, ) 


§ 59-19. Assignment of limited partner’s interest.— (a) A limited 
partner’s interest is assignable. 

(b) A substituted limited partner is a person admitted to all the rights of a 
limited partner who has died or has assigned his interest in a partnership. 

(c) An assignee, who does not become a substituted limited partner, has no 
right to require any information or account of the partnership transactions or to 
inspect the partnership books; he is only entitled to receive the share of the 
profits or other compensation by way of income, or the return of his contribu- 
tion, to which his assignor would otherwise be entitled. 

(d) An assignee shall have the right to become a substituted limited partner 
if all the members (except the assignor) consent thereto or if the assignor, be- 
ing thereunto empowered by the certificate, gives the assignee that right. 

(e) An assignee becomes a substituted limited partner when the certificate is 
approximately amended in accordance with § 59-25. 

(f) The substituted limited partner has all the rights and powers, and is sub- 
ject to all the restrictions and liabilities of his assignor, except those liabilities 
of which he was ignorant at the time he became a limited partner and which 
could not be ascertained from the certificate. 

(g) The substitution of the assignee as a limited partner does not release the 
assignor from liability to the partnership under §§ 59-6 and 59-17. (1941, c. 
Zool. 5.195) 

Cross Reference. — As to assignment of 
general partner’s interest, see § 59-57. 


§ 59-20. Effect of retirement, death or insanity of a general part- 
ner.—The retirement, death or insanity of a general partner dissolves the part- 
nership, unless the business is continued by the remaining general partners 

(1) Under a right so to do stated in the certificate, or 
(2) With the consent of all members. (1941, c. 251, s. 20.) 


§ 59-21. Death of limited partner.—(a) On the death of a limited part- 
ner his executor or administrator shall have all the rights of a limited partner for 
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the purpose of settling his estate, and such power as the deceased had to con- 
stitute his assignee a substituted limited partner. 

(b) The estate of a deceased limited partner shall be liable for all his liabili- 
ties as a limited partner. (1941, c. 251, s. 21.) 


§ 59-22. Rights of creditors of limited partner.—(a) On due appli- 
cation to a court of competent jurisdiction by any judgment creditor of a limited 
partner, the court may charge the interest of the indebted limited partner with 
payment of the unsatisfied amount of the judgment debt; and may appoint a re- 
ceiver, and make all other orders, directions, and inquiries which the circum- 
stances of the case may require. 

(b) The interest may be redeemed with the separate property of any general 
partner, but may not be redeemed with partnership property. 

(c) The remedies conferred by subsection (a) shall not be deemed exclusive 
of others which may exist. 

(d) Nothing in this article shall be held to deprive a limited partner of his 
statutory exemption. (1941, c. 251, s. 22.) 


§ 59-28. Distribution of assets.—(a) In settling accounts after dissolu- 
tion the liabilities of the partnership shall be entitled to payment in the follow- 
ing order: 

(1) Those to creditors, in the order of priority as provided by law, except 
those to limited partners on account of their contributions, and to 
general partners, 

(2) Those to limited partners in respect to their share of the profits and 
other compensation by way of income on their contributions, 

(3) ‘Those to limited partners in respect to the capital of their contributions, 

(4) Those to general partners other than for capital and profits, 

(5) Those to general partners in respect to profits, 

(6) Those to general partners in respect to capital. 

(b) Subject to any statement in the certificate or to subsequent agreement, 
limited partners share in the partnership assets in respect to their claims for 
capital, and in respect to their claims for profits or for compensation by way of 
income on their contributions respectively, in proportion to the respective 
amounts of such claims. (1941, c. 251, s. 23.) 


§ 59-24. When certificate shall be canceled or amended.—(a) The 
certificate shall be canceled when the partnership is dissolved or all limited part- 
ners cease to be such. 

(b) A certificate shall be amended when 

(1) There is a change in the name of the partnership or in the amount or 
character of the contribution of any limited partner, 

(2) A person is substituted as a limited partner, 

(3) An additional limited partner is admitted, 

(4) A person is admitted as a general partner, 

(5) A general partner retires, dies or becomes insane, and the business is 
continued under $ 59-20, 

(6) There is a change in the character of the business of the partnership, 

(7) There is a false or erroneous statement in the certificate, 

(8) There is a change in the time as stated in the certificate for the dissolu- 
tion of the partnership or for the return of a contribution, 

(9) A time is fixed for the dissolution of the partnership, or the return of a 
contribution, no time having been specified in the certificate, or 

(10) ‘The members desire to make a change in any other statement in the 
certificate in order that it shall accurately represent the agreement be- 
tween them. (1941, c. 251, s. 24.) 
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§ 59-25. Requirements for amendment and for cancellation of cer- 
tificate.—(a) The writing to amend a certificate shall 

(1) Conform to the requirements of $ 59-2, subdivision (a) (1) as far as 
necessary to set forth clearly the change in the certificate which it is 
desired to make, and 

(2) Be signed and sworn to by all members, and an amendment substituting 
a limited partner or adding a limited or general partner shall be 
signed also by the member to be substituted or added, and when a 
limited partner is to be substituted, the amendment shall also be 
signed by the assigning limited partner. 

(b) The writing to cancel a certificate shall be signed by all members. 

(c) A person desiring the cancellation or amendment of a certificate, if any 
person designated in subsections (a) and (b) as a person who must execute the 
writing refuses to do so, may petition the superior court to direct a cancellation 
or amendment thereof. 

(d) If the court finds that the petitioner has a right to have the writing 
executed by a person who refuses to do so, it shall order the clerk of the su- 
perior court in the office where the certificate is recorded to record the cancella- 
tion or amendment of the certificate; and where the certificate is to be amended, 
the court shall also cause to be filed for record in said office a certified copy of 
its decree setting forth the amendment. 

(e) A certificate is amended or canceled when there is filed for record in the 
office of the clerk of the superior court where the certificate is recorded 

(1) A writing in accordance with the provisions of subsection (a), or 
b) or 

(2) A certified copy of the order of court in accordance with the provisions 
of subsection (d). 

({) After the certificate is duly amended in accordance with this section, the 
amended certificate shall thereafter be for all purposes the certificate provided 
for by this article, (1941, c. 251, s. 25.) 


§ 59-26. Parties to actions.—A contributor, unless he is a general part- 
ner, is not a proper party to proceedings by or against a partnership, except 
where the object is to enforce a limited partner’s right against or liability to the 
partnership. (1941, c. 251, s. 26.) 


§ 59-27. Name of article. — This article may be cited as the Uniform 
Wamnited Partnership Act. (1941) c..251,.s, 27.) 


§ 59-28. Rules of construction.—(a) The rule that statutes in deroga- 
tion of the common law are to be strictly construed shall have no application to 
this article. 

(b) This article shall be so interpreted and construed as to effect its gen- 
eral purpose to make uniform the law of those states which enact it. 

(c) This article shall not be so construed as to impair the obligations of any 
contract existing when the article goes into effect, nor to affect any action on 
proceedings begun or right accrued before this article takes effect. (1941, c. 
B51. Ss. 28. ) 


§ 59-29. Rules for cases not provided for in this article. —In any 
case not provided for in this article the rules of law and equity, including the 
law merchant, shall govern. (1941, c. 251, s. 29.) 


§ 59-30. Provisions for existing limited partnerships.—(a) A limited 
partnership formed under any statute of this State prior to March 15, 1941, may 
become a limited partnership under this article by complying with the provi- 
sions of § 59-2; provided the certificate sets forth 

(1) The amount of the original contribution of each limited partner, and 
the time when the contribution was made, and 
(2) That the property of the partnership exceeds the amount sufficient to 
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discharge its liabilities to persons not claiming as general or limited 
partners by an amount greater than the sum of the contributions of 
its limited partners. 

(b) A limited partnership formed under any statute of this State prior to the 
adoption of this article, until or unless it becomes a limited partnership under 
this article, shall continue to be governed by the provisions of existing law, ex- 
cept that such partnership shall not be renewed unless so provided in the original 
agreement. (1941, c. 251, s. 30.) 

Editor’s Note.—Section 31 of act from tions affected limited partnerships existing 
which this article was codified repealed on March 15, 1941, when the act became 
§§ 3258-3276 of the Consolidated Statutes, effective. 
as amended, except in so far as said sec- 


ARTICLE 2. 
Uniform Partnership Act. 


Part 1. Preliminary Provisions. 


§ 59-31. Name of article.—This article may be cited as Uniform Part- 
nership Act. (1941, c. 374, s. 1.) 

Editor’s Note. — The Uniform Partner- For note on partnerships in bankruptcy, 
ship Act became effective March 15, 1941. see 31 N. C. Law Rev. 457. 
For comment on the enactment, see 19 N. 
C. Law Rev. 499. 


§ 59-32. Definition of terms.—In this article: 

(1) “Bankrupt” includes bankrupt under the Federal Bankruptcy Act or 
insolvent under any State insolvent act. 

(2) “Business” includes every trade, occupation, or profession. 

(3) “Conveyance” includes every assignment, lease, mortgage, or en- 
cumbrance. 

(4) “Court” includes every court and judge having jurisdiction in the case. 

(5) “Person” includes individuals, partnerships, corporations, and other 
associations. 

(6) “Real property” includes land and any interest or estate in land. (1941, 
c. 374, s. 2.) 


59-33. Interpretation of knowledge and notice.—(a) A person has 
“knowledge” of a fact within the meaning of this article not only when he has 
actual knowledge thereof, but also when he has knowledge of such other facts 
as in the circumstances show bad faith. 

(b) A person has “notice” of a fact within the meaning of this article when 
the person who claims the benefit of the notice : 

(1) States the fact to such person, or 

(2) Delivers through the mail, or by other means of communication a 

written statement of the fact to such person or to a proper person at 
his place of business, or residence. (1941, c. 374, s. 3.) 


§ 59-34. Rules of construction.—(a) The rule that statutes in deroga- 
tion of the common law are to be strictly construed shall have no application to 
thisgatticle; 

(b) The law of estoppel shall apply under this article. 

(c) The law of agency shall apply under this article. 

(d) This article shall be so interpreted and construed as to effect its general 
purpose to make uniform the law of those states which enact it. 

(e) This article shall not be construed so as to impair the obligations of any 
contract existing when the article goes into effect, nor to affect any action or pro- 
ceedings begun or right accrued before this article takes effect. (1941, c. 374, 
s. 4.) 
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§ 59-35. Rules for cases not provided for in this article. —In any 
case not provided for in this article the rules of law and equity, including the 


law merchant, shall govern. (1941, c. 374, s. 5.) 


Part 2. Nature of a Partnership. 


§ 59-36. Partnership defined.—(a) A partnership is an association of 
two or more persons to carry on as co-owners a business for profit. 

(b) But any association formed under any other statute of this State, or any 
statute adopted by authority, other than the authority of this State, is not a part- 
nership under this article, unless such association would have been a partnership 
in this State prior to the adoption of this article; but this article shall apply to 
limited partnerships except in so far as the statutes relating to such partnerships 


are inconsistent herewith. (1941, c. 374, s. 6.) 


Cross Reference.—As to limited partner- 
ships, see §§ 59-1 to 59-30. 

To make a partnership, two or more 
persons should combine their property, ef- 
fects, labor, or skill in a common business 
or venture, and under an agreement to 
share the profits and losses in equal or 
specified proportions, and constituting each 
member an agent of the others in matters 
appertaining to the partnership and within 
the scope of its business. Johnson v. Gill, 
235 N. C. 40, 68 S. E. (2d) 788 (1952). 


Co-ownership of the business is an in- 
dispensable requisite for a partnership, un- 
der this section, and where this element is 
lacking there can be no partnership. Mc- 
Gurk v. Moore, 234 N. C. 248 67 S. E. 
(2d) 53 (1951). 

Quoted in Peirson v. American Hard- 
ware Mutual Ins. Co., 248 N. C. 215, 102 
S. E. (2d) 800 (1958). 

Cited in Dwiggins v. Parkway Bus Co., 
230 N. C. 234, 52 S. E. (2d) 892 (1949). 


§ 59-37. Rules for determining the existence of a partnership.—In 
determining whether a partnership exists, these rules shall apply: 

(1) Except as provided by § 59-46 persons who are not partners as to each 
other are not partners as to third persons. 

(2) Joint tenancy, tenancy in common, tenancy by the entireties, joint prop- 
erty, common property, or part ownership does not of itself establish 
a partnership, whether such co-owners do or do not share any profits 
made by the use of the property. 

(3) The sharing of gross returns does not of itself establish a partnership, 
whether or not the persons sharing them have a joint or common 
right or interest in any property from which the returns are derived. 

(4) The receipt by a person of a share of the profits of a business is prima 
facie evidence that he is a partner in the business, but no such infer- 
ence shall be drawn if such profits were received in payment: 

a. As a debt by installments or otherwise, 
b. As wages of an employee or rent to a landlord, 
c. As an annuity to a widow or representative of a deceased 


partner, 


d. As interest on a loan, though the amount of payment vary with 
the profits of the business, 

e. As the consideration for the sale of a goodwill of a business or 
other property by installments or otherwise. (1941, c. 374, 


s. 7.) 


Cross Reference. — For provisions that 
a lessor and lessee are not partners, see 
§§ 42-1 and 74-1. 

Agreement to Share Profits Does Not 
Create Partnership— While an agreement 
to share profits, as such, is one of the 
tests of a partnership, an agreement to 
receive part of the profits for his services 


and attention, as a means only of ascer- 
taining the compensation, does not create 
a partnership. Johnson v. Gill, 235 N. C. 
40, 68 S. FE. (2d) 788 (1952). 

Sale or Lease of Property to Partner- 
ship.—Where a tractor was either sold by 
an individual to a partnership for “ten 
hundred dollars,’ payable one hundred 
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business. Johnson v. Gill, 235 N. C. 40, 
68 S. E. (2d) 788 (1952). 

Applied in Eggleston v. Eggleston, 228 
N. C. 668, 47 S. E. (2d) 243 (1948); Mc- 
Gurk v. Moore, .234 N. C. 248, 67 S. E. 
(2d) 53 (1951). 


dollars per week, or was leased to the 
partnership on a rental basis of one hun- 
dred dollars per week, even though it ap- 
pears that the money paid for the tractor 
was money received from the partnership 
business, no inference arises therefrom 
that the individual was a partner in the 


§ 59-38. Partnership property.—(a) All property originally brought 
into the partnership stock or subsequently acquired by purchase or otherwise, 
on account of the partnership, is partnership property. 

(b) Unless the contrary intention appears, property acquired with partner- 
ship funds is partnership property. 

(c) Any estate in real property may be acquired in the partnership name. 
Title so acquired can be conveyed only in the partnership name. 

(d) A conveyance to a partnership in the partnership name, though without 
words of inheritance, passes the entire estate of the grantor unless a contrary 
intent appears. (1941, c. 374, s. 8.) 


Part 3. Relations of Partners to Persons Dealing with the Partnership. 


§ 59-39. Partner agent of partnership as to partnership busi- 
ness.—(a) Every partner is an agent of the partnership for the purpose of its 
business, and the act of every partner, including the execution in the partner- 
ship name of any instrument, for apparently carrying on in the usual way the 
business of the partnership of which he is a member binds the partnership, un- 
less the partner so acting has in fact no authority to act for the partnership in 
the particular matter, and the person with whom he is dealing has knowledge 
of the fact that he has no such authority. 

(b) An act of a partner which is not apparently for the carrying on of the 
business of the partnership in the usual way does not bind the partnership un- 


less authorized by the other partners. 


(c) Unless authorized by the other partners or unless they have abandoned 
the business, one or more but less than all the partners have no authority to: 
(1) Assign the partnership property in trust for creditors, or on the as- 
signee’s promise to pay the debts of the partnership, 
(2) Dispose of the goodwill of the business, 
(3) Do any other act which would make it impossible to carry on the ordi- 
nary business of a partnership, 


(4) Confess a judgment, 


(5) Submit a partnership claim or liability to arbitration or reference. 
(d) No act of a partner in contravention of a restriction on authority shall 
bind the partnership to persons having knowledge of the restriction. (1941, c. 
P P I g g 


3745989) 

Service of Summons on One Partner.— 
Under the Uniform Partnership Act it is 
not necessary that all members of an al- 
leged partnership should be served with 
summons. A partnership is represented 
by the partner who is served, and as to 
him a judgment in the action in which he 
is served would be binding on him individ- 
ually, and as to the partnership property. 
But as to a partner not served with sum- 
mons, the judgment would not be binding 


on him individually. Nevertheless even 
after judgment such partner could be 
brought in and made a party. The court 


may, before or after judgment, direct the 
bringing in of new parties to the end that 
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substantial justice may be done. See § 
1-73. Dwiggins v. Parkway Bus Co., 230 
N. C. 234, 52 S. E. (2d) 892 (1949). 
Attempt by Partner to Relieve Himself 
of Liability by Notice to Third Person.— 
Where there is a general partnership of 
two persons, without restrictions on the 
authority of either partner to act within 
the scope of the partnership business, one 
of the partners cannot, by notice to a 
third person that he would not be person- 
ally liable for goods thereafter sold the 
partnership in the ordinary course of the 
partnership business, relieve himself of 
liability for such goods thereafter ordered 
by the other partner while the partnership 


§ 59-39.1 Cu. 59. PARTNERSHIP § 59-41 


is a going concern under this section and Stated in Johnson v. Gill, 235 N. C. 40, 
§§ 59-45 and 59-48 of the Uniform Partner- 68 S. E. (2d) 788 (1952). 
ship Act. National Biscuit Co. v. Stroud, Cited in Pappas v. Crist, 223 N. C. 265, 


249 N. C. 467, 106 S. E. (2d) 692 (1959). 25S. E. (2d) 850 (19438). 


§ 59-39.1. Act, admission or acknowledgment by partner.—After a 
cause of action has accrued on any obligation of a partnership, any act, admis- 
sion or acknowledgment by any partner acting in the ordinary course of the 
business of the partnership or with the authority of his copartners which removes 
the bar of the statute of limitations or causes the statutes to begin running anew 
with respect to the partner doing such act or making such admission or acknowl- 
edgment has a like effect with respect to all of the partners and with respect to 
partnership liability, but when any partner is not so acting and does not have 
the authority of his copartners, any act, admission or acknowledgment by such 
partner which removes the bar of the statute of limitations or causes the statute 
to begin running anew has such effect only as to the partner doing such act or 
making such admission or acknowledgment, and shall not renew, extend or in 
any manner impose liability of any kind against any partner who has not au- 
thorized or ratified the same nor against the partnership. (1953, c. 1076, s. 2S 

Editor’s Note.—For brief comment on 
this section, see 31 N. C. Law Rev. 397. 


§ 59-40. Conveyance of real property of the partnership.—(a) 
Where title to real property is in the partnership name, any partner may con- 
vey title to such property by a conveyance executed in the partnership name; 
but the partnership may recover such property unless the partner’s act binds the 
partnership under the provisions of subsection (a) of § 59-39, or unless such 
property has been conveyed by the grantee or a person claiming through such 
grantee to holder for value without knowledge that the partner, in making the 
conveyance, has exceeded his authority. 

(b) Where title to real property is in the name of the partnership, a convey- 
ance executed by a partner, in his own name, passes the equitable interest of 
the partnership, provided the act is one within the authority of the partner un- 
der the provisions of subsection (a) of § 59-39, 

(c) Where title to real property is in the name of one or more, but not all 
the partners, and the record does not disclose the right of the partnership, the 
partners in whose name the title stands may convey title to such property, but 
the partnership may recover such property if the partners’ act does not bind the 
partnership under the provisions of subsection (a) of § 59-39, unless the pur- 
chaser or his assignee, is a holder for value, without knowledge. 

(d) Where the title to real property is in the name of one or more or all the 
partners, or in a third person in trust for the partnership, a conveyance executed 
by a partner in the partnership name, or in his own name, passes the equitable 
interest of the: partnership, provided the act is one within the authority of the 
partner under the provisions of subsection (a) of § 59-39, 

(e) Where the title to real property is in the names of all the partners a con- 
veyance executed by all the partners passes all their rights in such property. 
(leat c. 3/4, -s.10;.1959) ¢ 1161; 0s.3.) 

Editor’s Note. — The 1959 amendment 
substituted “or” for “of” in line six of sub- 
section (a). 


§S 59-41. Partnership bound by admission of partner.—An admission 
or representation made by any partner concerning partnership affairs within 
the scope of his authority as conferred by this article is evidence against the 
partnership. (1941, c. 374, s. 11.) 

Cross Reference.—As to admission after 
the statute of limitations has run, see § 
127. 
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§ 59-42. Partnership charged with knowledge of or notice to part- 
ner.—Notice to any partner of any matter relating to partnership affairs, and the 
knowledge of the partner acting in the particular matter, acquired while a part- 
ner or then present to his mind, and the knowledge of any other partner who 
reasonably could and should have communicated it to the acting partner, operate 
as notice to or knowledge of the partnership, except in the case of a fraud on 
the partnership committed by or with the consent of that partner. (1941, c¢. 
374,,S..29) 


§ 59-43. Partnership bound by partner’s wrongful act.—Where, by 
any wrongful act or omission of any partner acting in the ordinary course of 
the business of the partnership or with the authority of his copartners, loss or 
injury is caused to any person, not being a partner in the partnership, or any 
penalty is incurred, the partnership is liable therefor to the same extent as the 
partner so acting or omitting to act. (1941, c. 374, s. 13.) 


Action Against Individual Partners. — 
In an action by the federal government to 
recover from individual partners for al- 
leged violation of the False Claims Act, 
this section did not impose liability upon 
one of the partners for a false claim filed 
by the other, since the action was against 
the individual partners and not against the 
partnership. United States v. Toepleman, 
141 F. Supp. 677 (1956). 

Where one partner is sued individually 
for a tort committed by him in the course 
of the partnership business, a judgment 


would be binding upon him individually, 
and as to the partnership property, but not 
as against the other partner individually, 
though the court even after judgment may 
direct that such other partner be brought 
in and made a party. Dwiggins v. Park- 
way Bus Co., 230 N. C. 234, 52 S. E. (2d) 
892 (1949). See § 59-45 and note. 

Stated in Johnson v. Gill, 235 N. C. 40, 
68 S. E. (2d) 788 (1952). 

Cited in Keith v. Wilder, 241 N. C. 672, 
86 S. E. (2d) 444 (1955). 


§ 59-44. Partnership bound by partner’s breach of trust.—The part- 


nership is bound to make good the loss: 


(1) Where one partner acting within the scope of his apparent authority 
receives money or property of a third person and misapplies it; and 

(2) Where the partnership in the course of its business receives money or 
property of a third person and the money or property so received is 
misapplied by any partner while it is in the custody of the partner- 


ship. (1941, c. 374, s. 14.) 


59-45. Nature of partner’s liability. — All partners are jointly and 
severally liable for the acts and obligations of the partnership. (1941, c. 374, 


Ss 15-3 1953..ceSats) 


Cross References.—See note to § 59-39. 
As to liability of limited partner, see §§ 
59-6 and 59-7. As to procedure in ac- 
tion against partners, see §§ 1-72 and 1- 
ible 

Editor’s Note.—The 
rewrote this section. 

Section States Common Law. — The 
common-law rule of joint and several lia- 
bility of partners for a tort committed 
by one of the members of the partnership 
is incorporated in the Uniform Partner- 
ship Act, embraced in this article. Dwig- 


1953. amendment 


gins v. Parkway Bus Co., 230 N. C. 234, 52 
S. E. (2d) 892 (1949); Johnson v. Gill, 
235 N. C. 40, 68 S. E. (2d) 788 (1952). 
Each partner is jointly and severally 
liable for a tort committed by one partner 
in the course of the partnership business, 
and the injured person may sue all mem- 
bers of the partnership or any one of them 
at his election. Dwiggins v. Parkway Bus 
Co., 230 N. CG 284, 52 S. oR. (ody 692 
(1949); Johnson v. Gill, 235 N. C. 40, 68 
S. E. (2d) 788 (1952). See note to § 59-43. 


§ 59-46. Partner by estoppel. — (a) When a person, by words spoken 


or written or by conduct, represents himself, or consents to another representing 
him to anyone, as a partner in an existing partnership or with one or more 
persons not actual partners, he is liable to any such person to whom such repre- 
sentation has been made, who has, on the faith of such representation, given 


570 


§ 59-47 Cu. 59. PARTNERSHIP § 59-48 


credit to the actual or apparent partnership, and if he has made such representa- 
tion or consented to its being made in a public manner, he is liable to such per- 
son, whether the representation has or has not been made or communicated to 
such person so giving credit by or with the knowledge of the apparent partner 
making the representation or consenting to its being made. 
(1) When a partnership liability results, he is liable as though he were an 
actual member of the partnership. 


(2) When no partnership liability results, he is liable jointly with the other 
persons, if any, so consenting to the contract or representation as to 
incur liability, otherwise separately. 

(b) When a person has been thus represented to be a partner in an existing 
partnership, or with one or more persons not actual partners, he is an agent of 
the persons consenting to such representation to bind them to the same extent 
and in the same manner as though he were a partner in fact, with respect to per- 
sons who rely upon the representation. Where all the members of the existing 
partnership consent to the representation, a partnership act or obligation results ; 
but in all other cases it is the joint act or obligation of the person acting and the 
persons consenting to the representation. (1941, c. 374, s. 16.) 


§ 59-47. Liability of incoming partner.—A person admitted as a part- 
ner into an existing partnership is liable for all the obligations of the partnership 
arising before his admission as though he had been a partner when such obliga- 
tions were incurred, except that this liability shall be satisfied only out of part- 
nership property. (1941, c. 374, s. 17.) 


Part. 4. Relations of Partners to One Another. 


§ 59-48. Rules determining rights and duties of partners.—The 
rights and duties of the partners in relation to the partnership shall be determined, 
subject to any agreement between them, by the following rules: 

(1) Each partner shall be repaid his contributions, whether by way of 
capital or advances to the partnership property and share equally in 
the profits and surplus remaining after all liabilities, including those 
to partners, are satisfied; and must contribute towards the losses, 
whether of capital or otherwise, sustained by the partnership accord- 
ing to his share in the profits. 

(2) The partnership must indemnify every partner in respect of payments 
made and personal liabilities reasonably incurred by him in the ordi- 
nary and proper conduct of its business, or for the preservation of its 
business or property. 

(3) A partner, who in aid of the partnership makes any payment or advance 
beyond the amount of capital which he agreed to contribute, shall be 
paid interest from the date of the payment or advance. 

(4) A partner shall receive interest on the capital contributed by him only 
from the date when repayment should be made. 

(5) All partners have equal rights in the management and conduct of the 
partnership business. 

(6) No partner is entitled to remuneration for acting in the partnership 
business, except that a surviving partner is entitled to reasonable 
compensation for his services in winding up the partnership affairs. 

(7) No person can become a member of a partnership without the consent 
of all the partners. 

(8) Any difference arising as to ordinary matters connected with the part- 
nership business may be decided by a majority of the partners; 
but no act in contravention of any agreement between the partners 
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may be done rightfully without the consent of all the partners. (1941, 
CES/Al sa lS.) 

Cross References.—See note to § 59-39. 
As to rights and liabilities of limited part- 
ners, see §§ 59-10 to 59-17. 


§ 59-49. Partnership books.—The partnership books shall be kept, sub- 
ject to any agreement between the partners, at the principal place of business of 
the partnership, and every partner shall at all times have access to and may 
inspect and copy any of them. (1941, c. 374 Smloe 


§ 59-50. Duty of partners to render information.—Partners shall 
render on demand true and full information of all things affecting the partner- 
ship to any partner or the legal representative of any deceased partner or partner 
under legal disability. (1941, c. 374, s. 20.) 


§ 59-51. Partner accountable as a fiduciary.—(a) Every partner 
must account to the partnership for any benefit, and hold as trustee for it any 
profits derived by him without the consent of the other partners from any trans- 
action connected with the formation, conduct or liquidation of the partnership or 
from any use by him of its property. 

(b) This section applies also to the representatives of a deceased partner 
engaged in the liquidation of the affairs of the partnership as the personal 
representatives of the last surviving partner. (1941, c. 374, s. 21.) 

Cross Reference——As to criminal lia- charge the property with a constructive 
bility for appropriation of partnership trust in favor of the partnership to the 
funds by partner, see §§ 14-97 and 14-98. extent of the partnership funds used in 

When one partner wrongfully takes part- its purchase or improvement. McGurk v. 
nership funds and uses them to buy or im- Moore, 234 N. GC. 248, 67 0. Eades 
prove property, his copartners may (1951). 


§ 59-52. Right to an account.—Any partner shall have the right to a 
formal account as to partnership affairs: 

(1) If he is wrongfully excluded from the partnership business or possession 
of its property by his copartners, 

(2) If the right exists under the terms of any agreement, 

(3) As provided by § 59-51, 

(4) Whenever other circumstances render it just and reasonable. (1941, c. 
374, s. 22.) 


records and entire assets of the 


Equitable jurisdiction is practically ex- 
clusive in proceedings for an account and 
settlement of partnership affairs, includ- 


books, 
partnership and was squandering its earn- 
ings and assets, and had refused, after de- 


mand, to account to plaintiff for any share 
of the profits or earnings of the business, 
were held to state a cause of action for 
an accounting between the partners. Ca- 
sey v. Grantham, 239 N. Co12ig70poa 
(2d) 735 (1954). 


ing suits for an accounting and settlement 
of the firm’s affairs between the copart- 
ners themselves. Casey v. Grantham, 239 
Noic. 121, 79 S..H, €2d), 73541954). 
Pleading.—Allegations of a partner that 
the other partner had usurped complete 
control and exclusive possession of the 


§ 59-53. Continuation of partnership beyond fixed term.—(a) When 
a partnership for a fixed term or particular undertaking is continued after the 
termination of such term or particular undertaking without any express agree- 
ment, the rights and duties of the partners remain the same as they were at 
such termination, so far as is consistent with a partnership at will. 

(b) A continuation of the business by the partners or such of them as habitually 
acted therein during the term, without any settlement or liquidation of the 
partnership affairs, is prima facie evidence of a continuation of the partnership. 


(1941, c. 374, s. 23.) 
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Part 5. Property Rights of a Partner. 


§ 59-54. Extent of property rights of a partner.—The property rights 
of a partner are: 
(1) His right in specific partnership property, 
(2) His interest in the partnership, and 
(3) His right to participate in the management. (1941, c. 374, s. 24.) 
Cited in Ewing v. Caldwell, 243 N. C. 
18, 89 S. E. (2d) 774 (1955). 


§ 59-55. Nature of a partner’s right in specific partnership prop- 
erty.—(a) A partner is co-owner with his partners of specific partnership prop- 
erty holding as a tenant in partnership. 

(b) The incidents of this tenancy are such that: 

(1) A partner, subject to the provisions of this article and to any agree- 
ment between the partners, has an equal right with his partners to 
possess specific partnership property for partnership purposes; but 
he has no right to possess such property for any other purpose with- 
out the consent of his partners. 

(2) A partner’s right in specific partnership property is not assignable ex- 
cept in connection with the assignment of rights of all the partners 
in the same property. 

(3) A partner’s right in specific partnership property is not subject to 
attachment or execution, except on a claim against the partnership. 
When partnership property is attached for a partnership debt the 
partners, or any of them, or the representatives of a deceased partner, 
cannot claim any right under the homestead or exemption laws. 

(4) On the death of a partner his right in specific partnership property vests 
in the surviving partner or partners, except where the deceased was 
the last surviving partner, when his right in such property vests in 
his legal representative. Such surviving partner, or partners, or the 
legal representative of the last surviving partner, has no right to 
possess the partnership property for any but a partnership purpose. 

(5) A partner’s right in specific partnership property is not subject to 
dower, curtesy, or allowances to widows, heirs, or next of kin. (1941, 
Geo/es Zoe) 

Cross Reference. — As to survivor in Cited in Ewing v. Caldwell, 243 N. C. 
joint tenancy for partnership purposes, 18, 89 S. E. (2d) 774 (1955). 
see § 41-2. 


§ 59-56. Nature of partner’s interest in the partnership.—A part- 
ner’s interest in the partnership is his share of the profits and surplus, and the 
same is personal property. (1941, c. 374, s. 26.) 

The interest of partners in the partner- and proper application of partnership prop- 
ship is personal property, even though part erty on behalf of their intestates. Bright 
of the partnership assets is real estate. v. Williams, 245 N. C. 648, 97 S. E. 
Hence upon the death of the partners, (2d) 247 (1957). 
their respective personal representatives Cited in Ewing v. Caldwell, 243 N. C. 
were properly made parties to prosecute 18, 89 S. E. (2d) 774 (1955). 
and defend an action for an accounting 


§ 59-57. Assignment of partner’s interest.—(a) A conveyance by a 
partner of his interest in the partnership does not of itself dissolve the partner- 
ship, nor, as against the other partners in the absence of agreement, entitle the 
assignee, during the continuance of the partnership, to interfere in the manage- 
ment or administration of the partnership business or affairs, or to require any 
information or account of partnership transactions, or to inspect the partner- 
ship books; but it merely entitles the assignee to receive in accordance with his 
contract the profits to which the assigning partner would otherwise be entitled. 
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(b) In case of a dissolution of the partnership, the assignee is entitled to re- 
ceive his assignor’s interest and may require an account from the date only of 
the last account agreed to by all the partners. (1941, c. 374, s. Tie 

Cross Reference.—As to assignment of 
a limited partner’s interest, see § 59-19. 


§ 59-58. Partner’s interest subject to charging order.—(a) On due 
application to a competent court by any judgment creditor of a partner, the 
court which entered the judgment, order or decree, or any other court, may charge 
the interest of the debtor partner with payment of the unsatisfied amount of 
such judgment debt with interest thereon; and may then or later appoint a re- 
ceiver of his share of the profits, and of any other money due or to fall due to 
him in respect of the partnership, and make all other orders, directions, accounts 
and inquiries which the debtor partner might have made, or which the circum- 
stances of the case may require. 

(b) The interest charged may be redeemed at any time before foreclosure, or 
in case of a sale being directed by the court may be purchased without thereby 
causing a dissolution: 

(1) With separate property, by any one or more of the partners, or 

(2) With partnership property, by any one or more of the partners with 
the consent of all the partners whose interests are not so charged 
or sold. 

(c) Nothing in this article shall be held to deprive a partner of his right, 
if any, under the exemption laws, as regards his interest in the partnership. 
(1941, c. 374, s. 28.) 

Cross Reference.—As to right of credi- 
tors of limited partner, see § 59-22. 


Part 6. Dissolution and Winding Up. 


§ 59-59. Dissolution defined. — The dissolution of a partnership is the 
change in the relation of the partners caused by any partner ceasing to be as- 
sociated in the carrying on as distinguished from the winding up of the business. 


(1941, c. 374, s. 29.) 


§ 59-60. Partnership not terminated by dissolution.—On dissolution 
the partnership is not terminated, but continues until the winding up of part- 
nership affairs is completed. (1941, c. 374, s. 30.) 


59-61. Causes of dissolution.—Dissolution is caused: 

(1) Without violation of the agreement between the partners, 

a. By the termination of the definite term or particular undertaking 
specified in the agreement, 

b. By the express will of any partner when no definite term or 
particular undertaking is specified, 

c. By the express will of all partners who have not assigned their 
interests or suffered them to be charged for their separate 
debts, either before or after the termination of any specific 
term or particular undertaking, 

d. By the expulsion of any partner from the business bona fide in 
accordance with such a power conferred by the agreement be- 
tween the partners ; 

(2) In contravention of the agreement between the partners, where the cir- 
cumstances do not permit a dissolution under any other provision of 
this section, by the express will of any partner at any time; 

(3) By any event which makes it unlawful for the business of the partner- 
ship to be carried on or for the members to carry it on in partnership ; 

(4) By the death of any partner, unless the partnership agreement provides 
otherwise ; 
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(5) By the bankruptcy of any partner or the partnership ; 
(6) By decree of court under § 59-62. (1941, c. 374, s. 31; 1943, c. 384.) 


Editor’s Note. — The 1943 amendment 
added to subdivision (4) the words “un- 
less the partnership agreement provides 
otherwise.” 

Death of Partner.—Even prior to the 
statute it was held that the death of a 
partner worked a dissolution of the firm. 
Bank v. Hollingsworth, 135 N. C. 556, 47 


§ 59-62. Dissolution by decree 


S. E. 618 (1904); Walker v. Miller, 139 
N. C. 448, 52 S. E. 125 (1905). 

The death of a partner ordinarily dis- 
solves the partnership as of that date. In 
re Estate of Johnson, 232 N. C. 59, 59 S. 
E. (2d) 223 (1950); Ewing v. Caldwell, 
243 N. C. 18, 89 S. E. (2d) 774 (1955). 


of court.— (a) On application by or 


for a partner the court shall decree a dissolution whenever : 
(1) A partner has been declared a lunatic in any judicial proceeding or is 
shown to be of unsound mind, 
(2) A partner becomes in any other way incapable of performing his part of 


the partnership contract, 


(3) A partner has been guilty of such conduct as tends to affect prejudicially 
the carrying on of the business, 

(4) A partner wilfully or persistently commits a breach of the partnership 
agreement, or otherwise so conducts himself in matters relating to the 
partnership business that it is not reasonably practicable to carry on 
the business in partnership with him, 

(5) The business of the partnership can only be carried on at a loss, 

(6) Other circumstances render a dissolution equitable. 

(b) On the application of the purchaser of a partner’s interest under §§ 59-57 


and 59-58: 


(1) After the termination of the specified term or particular undertaking, 
(2) At any time if the partnership was a partnership at will when the 
interest was assigned or when the charging order was issued. (1941, 


c. 374, s. 32.) 


Allegations Held Sufficient Predicate 
for Dissolution—Where a complaint al- 
leges the existence of a partnership, a 
conspiracy to deprive plaintiff partner of 
possession and control of the partnership 
assets pursuant to which defendant part- 
ner transferred all the partnership prop- 
erty to defendant transferee, and seeks a 


settlement and an accounting of the part- 
nership affairs, the allegations are suffi- 
cient predicate for the dissolution of the 
partnership entitling plaintiff to an ac- 
counting and proper application of all the 
partnership property. Bright v. Williams, 
245 N. C. 648, 97 S. E. (2d) 247 (1957). 


§ 59-63. General effect of dissolution on authority of partner.—Ex- 
cept so far as may be necessary to wind up partnership affairs or to complete 
transactions begun but not then finished, dissolution terminates all authority of 


any partner to act for the partnership, 
(1) With respect to the partners, 


a. When the dissolution is not by the act, bankruptcy or death of a 


partner ; or 


b. When the dissolution is by such act, bankruptcy or death of a 
partner, in cases where § 59-64 so requires, 
(2) With respect to persons not partners, as declared in § 59-65. (1941, c. 


374, s. 33.) 


§ 59-64. Right of partner to contribution from copartners after dis- 


solution. Where the dissolution is caused by the act, death or bankruptcy of 
a partner, each partner is liable to his copartners for his share of any liability 
created by any partner acting for the partnership as if the partnership had not 
been dissolved unless 
(1) The dissolution being by act of any partner, the partner acting for the 
partnership had knowledge of the dissolution, or 
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(2) The dissolution being by the death or bankruptcy of a partner, the part- 
ner acting for the partnership had knowledge or notice of the death 
or bankruptcy. (1941, c. 374, s. 34.) 


§ 59-65. Power of partner to bind partnership to third persons after 
dissolution; publication of notice of dissolution.—(a) After dissolution a 
partner can bind the partnership except as provided in subsection (c) 

(1) By any act appropriate for winding up partnership affairs or completing 
transactions unfinished at dissolution ; 
(2) By any transaction which would bind the partnership if dissolution had 
not taken place, provided the other party to the transaction 
a. Had extended credit to the partnership prior to dissolution and 
had no knowledge or notice of the dissolution; or 
b. Though he had not so extended credit, had nevertheless known 
of the partnership prior to dissolution, and, having no knowl- 
edge or notice of dissolution, the fact of dissolution had not 
been published at least once a week for four successive weeks 
in some newspaper qualified for legal advertising in each 
county in which the partnership business was regularly car- 
ried on, or if no such newspaper is published in the county, 
posted for thirty days at the courthouse and three other pub- 
lic places in the county. 

(b) The liability of a partner under subdivision (a) (2) shall be satisfied out 
of partnership assets alone when such partner had been prior to dissolution 

(1) Unknown as a partner to the person with whom the contract is made; 
and 

(2) So far unknown and inactive in partnership affairs that the busi- 
ness reputation of the partnership could not be said to have been in 
any degree due to his connection with it. 

(c) The partnership is in no case bound by any act of a partner after dis- 
solution 

(1) Where the partnership is dissolved because it is unlawful to carry on 
the business, unless the act is appropriate for winding up partnership 
ailairs-r ot 

(2) Where the partner has become bankrupt; or 

(3) Where the partner has no authority to wind up partnership affairs; 
except by a transaction with one who 

a. Had extended credit to the partnership prior to dissolution and 
had no knowledge or notice of his want of authority; or 

b. Had not extended credit to the partnership prior to dissolution, 
and, having no knowledge or notice of his want of authority, 
the fact of his want of authority has not been advertised in 
the manner provided for advertising the fact of dissolution in 
subdivision (a) (2) b. 

(d) Nothing in this section shall affect the liability under § 59-46 of any 
person who after dissolution represents himself or consents to another represent- 
ing him as a partner in a partnership engaged in carrying on business. (1941, 


C3/4.15.005 1951 Few lyse) 


Editor’s Note. — The 1951 amendment quirement of advertisement in a news- 
substituted in paragraph (a) (2) b the paper of general circulation. 
present requirement of weekly publication For brief comment on the 1951 amend- 


or posting of notice for the former re- ment, see 29 N. C. Law Rev. 409. 


§ 59-66. Effect of dissolution on partner’s existing liability.—(a) 
The dissolution of the partnership does not of itself discharge the existing lia- 
bility of any partner. 

(b) A partner is discharged from any existing liability upon dissolution of 
the partnership by an agreement to that effect between himself, the partner- 
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ship creditor and the person or partnership continuing the business; and such 
agreement may be inferred from the course of dealing between the creditor having 
knowledge of the dissolution and the person or partnership continuing the busi- 
ness. 

(c) Where a person agrees to assume the existing obligations of a dissolved 
partnership, the partners whose obligations have been assumed shall be dis- 
charged from any liability to any creditor of the partnership who, knowing of the 
agreement, consents to a material alteration in the nature or time of payment 
of such obligations. . 

(d) The individual property of a deceased partner shall be liable for all ob- 
ligations of the partnership incurred while he was a partner but subject to the 
prior payment of his separate debts. (1941, c. 374, s. 36.) 


§ 59-67. Right to wind up.—Unless otherwise agreed the partners who 
have not wrongfully dissolved the partnership or the legal representative of the 
last surviving partner, not bankrupt, has the right to wind up the partnership 
affairs; provided, however, that any partner, his legal representative or his 
assignee, upon cause shown, may obtain winding up by the court. (1941, c. 
BVA NS37:) 

Stated in Ewing v. Caldwell, 243 N. C. 
18, 89 S. E. (2d) 774 (1955). 


§ 59-68. Rights of partners to application of partnership property. 
—(a) When dissolution is caused in any way, except in contravention of the 
partnership agreement, each partner, as against his copartners and all persons 
claiming through them in respect of their interest in the partnership, unless 
otherwise agreed, may have the partnership property applied to discharge its 
liabilities, and the surplus applied to pay in cash the net amount owing to the 
respective partners. But if dissolution is caused by expulsion of a partner, bona 
fide under the partnership agreement, and if the expelled partner is discharged 
from all partnership liabilities, either by payment or agreement under § 59-66, 
subsection (b), he shall receive in cash only the net amount due him from the 
partnership. 

(b) When dissolution is caused in contravention of the partnership agreement 
the rights of the partners shall be as follows: 

(1) Each partner who has not caused dissolution wrongfully shall have: 

a. All the rights specified in subsection (a) of this section, and 

b. The right, as against each partner who has caused the dissolution 
wrongfully, to damages for breach of the agreement. 

(2) The partners who have not caused the dissolution wrongfully, if they all 
desire to continue the business in the same name, either by them- 
selves or jointly with others, may do so, during the agreed term for 
the partnership and for that purpose may possess the partnership 
property, provided they secure the payment by bond approved by the 
court, or pay to any partner who has caused the dissolution wrong- 
fully, the value of his interest in the partnership at the dissolution, 
less any damages recoverable under clause (b) (1) b of this section, 
and in like manner indemnify him against all present or future part- 
nership liabilities. 

(3) A partner who has caused the dissolution wrongfully shall have: 

a. If the business is not continued under the provisions of subdivi- 
sion (b) (2) all the rights of a partner under subsection (a), 
subject to clause (b) (1) b, of this section, 

b. If the business is continued under subdivision (b) (2) of this 
section, the right as against his copartners and all claiming 
through them in respect of their interests in the partnership, 
to have the value of his interest in the partnership, less any 
damages caused to his copartners by the dissolution, ascer- 
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tained and paid to him in cash, or the payment secured by 
bond approved by the court, and to be released from all exist- 
ing liabilities of the partnership; but in ascertaining the value 
of the partner’s interest the value of the goodwill of the busi- 
ness shall not be considered. (1941, c. 374, s. 38.) 
Under the principle of marshaling of bility. Casey v. Grantham, 239 N. Cr i21, 

assets each partner has the right to have 79S. E. (2d) 735 (1945). 

the partnership property applied to the Stated in Ewing v. Caldwell, 243 N. C. 

payment or security of partnership debts 18, 89 S. E. (2d) 774 (1955). 

in order to relieve him from personal lia- 


59-69. Rights where partnership is dissolved for fraud or misrep- 
resentation.—Where partnership contract is rescinded on the ground of the 
fraud or misrepresentation of one of the parties thereto, the party entitled to 
rescind is, without prejudice to any other right, entitled, 

(1) To a lien on, or right of retention of, the surplus of the partnership 
property after satisfying the partnership liabilities to third persons 
for any sum of money by him for the purchase of an interest in the 
partnership and for any capital or advances contributed by him; and 

(2) To stand, after all liabilities to third persons have been satisfied, in the 
place of the creditors of the partnership for any payments made by 
him in respect of the partnership liabilities; and 

(3) To be indemnified by the person guilty of the fraud or making the rep- 
resentation against all debts and liabilities of the partnership. (1941, 
o'374, 8, °39.) 


§ 59-70. Rules for distribution.—In settling accounts between the part- 
ners after dissolution, the following rules shall be observed, subject to any agree- 
ment to the contrary: 

(1) The assets of the partnership are 

a. The partnership property, 
b. The contributions of the partners necessary for the payment of 
all the liabilities specified in subdivision (2) of this section. 

(2) The liabilities of the partnership shall rank in order of payment, as 
follows: 

a. Those owing to creditors other than partners, 
b. Those owing to partners other than for capital and profits, 
c. Those owing to partners in respect of capital, 
d. Those owing to partners in respect of profits. 

(3) The assets shall be applied in the order of their declaration in sub- 
division (1) of this section to the satisfaction of the liabilities. 

(4) The partners shall contribute, as provided by § 59-48, subdivision (1) 
the amount necessary to satisfy the liabilities; but if any, but not all, 
of the partners are insolvent, or, not being subject to process, refuse 
to contribute, the other partners shall contribute their share of the 
liabilities, and, in the relative proportions in which they share the 
profits, the additional amount necessary to pay the liabilities. 

(5) An assignee for the benefit of creditors or any person appointed by the 
court shall have the right to enforce the contributions specified in sub- 
division (4) of this section. 

(6) Any partner or his legal representative shall have the right to enforce 
the contributions specified in subdivision (4) of this section, to the 
extent of the amount which he has paid in excess of his share of the 
liability. 

(7) The individual property of a deceased partner shall be liable for the 
contributions specified in subdivision (4) of this section. 

(8) When partnership property and the individual properties of the part- 
ners are in possession of a court for distribution, partnership creditors 
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shall have priority on partnership property and separate creditors on 
individual property, saving the rights of lien or secured creditors as 
heretofore. 
(9) Where a partner has become bankrupt or his estate is insolvent the 
claims against the separate property shall rank in the following order: 
a. Those owing to separate creditors, 
b. Those owing to partnership creditors, 
c. Those owing to partners by way of contribution. (1941, c. 374, 


s. 40.) 
Cross Reference.—As to distribution of Applied in Benson v. Roberson, 226 N. 
assets of limited partnership, see § 59-23. C. 103, 36 S. E. (2d) 729 (1946). 
Editor’s Note.—For note on marshaling Cited in Ewing v. Caldwell, 243 N. C. 
of assets, see 36 N. C. Law Rev. 229. 18, 89 S. E. (2d) 774 (1955). 


§ 59-71. Liability of persons continuing the business in certain 
cases.—(a) When any new partner is admitted into an existing partnership, 
or when any partner retires and assigns (or the representative of the deceased 
partner assigns) his rights in partnership property to two or more of the part- 
ners, or to one or more of the partners and one or more third persons, if the busi- 
ness is continued without liquidation of the partnership affairs, creditors of the 
first or dissolved partnership are also creditors of the partnership so continuing 
the business. 

(b) When all but one partner retire and assign (or the representative of a de- 
ceased partner assigns) their rights in partnership property to the remaining part- 
ner, who continues the business without liquidation of partnership affairs, either 
alone or with others, creditors of the dissolved partnership are also creditors of 
the person or partnership so continuing the business. 

(c) When any partner retires or dies and the business of the dissolved partner- 
ship is continued as set forth in subsections (a) and (b) of this section, with the 
consent of the retired partners or the representative of the deceased partner, but 
without any assignment of his right in partnership property, rights of creditors 
of the dissolved partnership and of the creditors of the person or partnership con- 
tinuing the business shall be as if such assignment had been made. 

(d) When all the partners or their representatives assign their rights in part- 
nership property to one or more third persons who promise to pay the debts and 
who continue the business of the dissolved partnership, creditors of the dissolved 
partnership are also creditors of the person or partnership continuing the busi- 
ness. 

(e) When any partner wrongfully causes a dissolution and the remaining part- 
ners continue the business under the provisions of § 59-68, subdivision (b) (2), 
either alone or with others, and without liquidation of the partnership affairs, 
creditors of the dissolved partnership are also creditors of the person or part- 
nership continuing the business. 

({) When a partner is expelled and the remaining partners continue the busi- 
ness either alone or with others, without liquidation of the partnership affairs, 
creditors of the dissolved partnership are also creditors of the person or part- 
nership continuing the business. 

(g) The liability of a third person becoming a partner in the partnership con- 
tinuing the business, under this section, to the creditors of the dissolved partner- 
ship shall be satisfied out of the partnership property only. 

(h) When the business of a partnership after dissolution is continued under 
any conditions set forth in this section the creditors of the dissolved partnership, 
as against the separate creditors of the retiring or deceased partner or the repre- 
sentative of the deceased partner, have a prior right to any claim of the retired 
partner or the representative of the deceased partner against the person or part- 
nership continuing the business on account of the retired or deceased partner’s 
interest in the dissolved partnership or on account of any consideration promised 
for such interest or for his right in partnership property. 
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(i) Nothing in this section shall be held to modify any right of creditors to 
set aside any assignment on the ground of fraud. 

(j) The use by the person or partnership continuing the business of the part- 
nership name, or the name of a deceased partner as part thereof, shall not of it- 
self make the individual property of the deceased partner liable for any debts 
contracted by such person or partnership. (1941, c. 374, s. 41.) 


§ 59-72. Rights of retiring partner or estate of deceased partner 
when the business is continued.—When any partner retires or dies, and the 
business is continued under any of the conditions set forth in § 59-71, subsections 
(a), (b), (c), (e), (£), or § 59-68, subdivision (b) (2), without any settle- 
ment of accounts as between him or his estate and the person or partnership 
continuing the business, unless otherwise agreed, he or his legal representative 
as against such persons or partnership may have the value of his interest at the 
date of dissolution ascertained, and shall receive as an ordinary creditor an 
amount equal to the value of his interest in the dissolved partnership with inter- 
est, or, at his option or at the option of his legal representative, in lieu of interest, 
the profits attributable to the use of his right in the property of the dissolved 
partnership; provided that the creditors of the dissolved partnership as against 
the separate creditors, or the representative of the retired or deceased partner, 
shall have priority on any claim arising under this section, as provided by § 59-71, 
subsection (h). (1941, c. 374, s. 42.) 


§ 59-73. Accrual of actions.—The right to an account of his interest shall 
accrue to any partner, or his legal representative, as against the winding up part- 
ners or the surviving partners or the person or partnership continuing the busi- 
ness, at the date of dissolution, in the absence of any agreement to the contrary. 
(1941, c. 374, s. 43.) 

Cited in Ewing v. Caldwell, 248 N. C. 
18 89 S. Be) (2d) W742 (955): 


ARTICEH 3. 
Surviving Partners. 


§ 59-74. Surviving partner to give bond.—Upon the death of any mem- 

ber of a partnership, the surviving partner shall, within thirty days, execute be- 
’ fore the clerk of the superior court of the county where the partnership business 
was conducted, a bond payable to the State of North Carolina, with sufficient 
surety conditioned upon the faithful performance of his duties in the settlement 
of the partnership affairs. The amount of such bond shall be fixed by the clerk 
of the court; and the settlement of the estate and the liability of the bond shall 
be the same as under the law governing administrators and their bonds. (1915, 
CA22/, iss. | 623 iO mone aoc/ 7.) 

Cross Reference.—As to death of part- 
ner working dissolution of partnership, 
see § 59-61 and note. 


ton, 228 N. C. 545, 46 S. Bi 2d jeiacs 
(1948). 
The giving of a bond cannot be regarded 


The purpose of this section is limited to 
the protection of those who are interested 
in the property or estate administered by 
the surviving partner, who is required to 
account to them and pay over their interest 
in case there is a surplus after paying the 
partnership debts. It is a trust relation- 
ship in which only they have a legal 
interest. Therefore, the objection that the 
surviving partner has not filed the bond 
is not available to one who is merely a 
debtor of the estate. Coppersmith v. Up- 


as a condition precedent to the mainte- 
nance of an action by a surviving partner, 
for the following section provides an alter- 
native remedy upon failure of the surviving 
partner to give bond. Coppersmith v. Up- 
ton, 228 N. C. 545, 46 S. EH. (@d)) 565 
(1948). 

Purpose and Scope of Bond.—The bond 
required by this section of surviving part- 
ners is primarily for the protection of 
those interested in the deceased partner’s 
interest in the surplus after the partner- 
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ship has been wound up, and such bond 
has no restroactive effect and does not be- 
come liable for any maladministration 
prior to its filing. In re Estate of John- 
son, 232 N. C. 59, 59 S. E. (2d) 223 (1950). 

Appeal from Order of Clerk Requiring 
Filing of Bond and Inventory.—Upon the 
failure or refusal of surviving partners to 
file the bond required by this section or 
the inventory required by § 59-76, the 
clerk of the superior court may not prop- 
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bond and inventory, but upon appeal from 
such orders the superior court acquires 
jurisdiction of the entire proceeding and 
the appeal is erroneously dismissed in the 
superior court on the ground of want of 
jurisdiction. In re Estate of Johnson, 232 
NP Ce SOF 50 95. ted je 22a" C1950). 

Applied in Reel v. Boyd, 198 N. C. 214, 
151 S. By 192° 1930): 

Cited in Ewing v. Caldwell, 243 N. C. 
18, 89 S. E. (2d) 774 (1955). 


erly issue an order requiring the filing of 


§ 59-75. Effect of failure to give bond.—Upon the failure of the sur- 
viving partner to execute the bond provided for in § 59-74, the clerk of the su- 
perior court shall, upon application of any person interested in the estate of the 
deceased partner, appoint a collector of the partnership, who shall be governed 
by the same law governing an administrator of a deceased person. (1915, c. 227, 
Se gest 2/ Sa) 

Cross Reference.—As to the law gov- 
erning an administrator of a deceased per- 
son, see chapter 28. 

Quoted in Coppersmith v. Upton, 228 
N. C. 545, 46 S. E. (2d) 565 (1948); In re 


Estate of Johnson, 232 N. C. 59, 59 S. E. 
(2d) 223 (1950). 

Stated in Ewing v. Caldwell, 243 N. C. 
18, 89 S. E. (2d) 774 (1955). 


§ 59-76. Surviving partner and personal representative to make 
inventory. — When a member of any partnership dies the surviving partner, 
within sixty days after the death of the deceased partner, together with the per- 
sonal representative of the deceased partner, shall make out a full and complete 
inventory of the assets of the partnership, including real estate, if there be any, 
together with a schedule of the debts and liabilities thereof, a copy of which in- 
ventory and schedule shall be retained by the surviving partner, and a copy there- 
of shall be furnished to the personal representative of the deceased partner. 


eiwO tenes 40> Reve s:025403 Co S., ‘s: 3279;) 


Cross References. As to appeal from 
order of clerk requiring filing of inven- 
tory, see note under § 59-74. As to juris- 
diction to appoint receiver for failure to file 
inventory, see note under § 59-77. 

Property Vests in Surviving Partner. 
—The surviving partner has the closing 
up of partnership affairs, the reduction of 
personal property to cash and the settle- 
ment of partnership affairs, and, under 
Revisal § 1579 (now § 41-2), the title to 
personal property vests at once in the sur- 
viving partner and not in the personal 
representative of the deceased partner. 
Sherrod v. Mayo, 156 N. C. 144, 72 S. E: 
216 (1911). As to joint tenancy in partner- 
ship property, see § 41-2. 

Impressed with a Trust. — The death of 
a partner, in the absence of any stipulation 
in the articles of partnership to the con- 
trary, works an immediate dissolution, and 
the title to the assets vests in the surviving 
partner, impressed with a trust to close up 
the partnership business, pay the debts 
and turn over to his personal representative 
the share of the deceased partner. Walker 
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Weedviilers 130) NaC e445, 59 50 Be Iza 
(1905). 

After the dissolution of a firm by the 
death of one of the partners, it is the duty 
of the surviving partner to settle up the 
joint estate in the manner most conducive 
to the interest of all persons interested. 
Calvert v. Miller, 94 N. C. 600 (1886). 

Upon the death of a partner, his interest 
in the partnership property vests in the 
surviving partner for administration in 
winding up the partnership, and the sur- 
viving partner stands as a trustee charged 
with the duty of faithful management and 
accounting to those entitled to the de- 
ceased partner’s interest after the settle- 
ment of the debts of the partnership. In 
re Estate of Johnson, 232 N. C. 59, 59 S. 
E. (2d) 223 (1950). 

It is the right and duty of a surviving 
partner to close up the affairs of the firm. 
He has the right, therefore, to receive and 
to collect the debts and assets of the part- 
nership, and apply the same toward the 
payment of the debts and liabilities of the 
firm. Weisel v. Cobb, 114 N. C. 22, 18 S. 
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E. 943 (1894); Hodgin v. Peoples’ Nat. 
Bank, 124 N. C. 540, 32 S. E. 887 (1899); 
Hodgin v. Bank, 128 N. C. 110, 111, 38 S. 
EK. 294 (1901). 

Creation of New Debts.—A _ surviving 
partner has no right to create or contract 
new debts binding upon the partnership, 
except to the extent of purchasing new 
material and making new debts so far as 
may be necessary to work up unfinished 
material and sell the same. Howell v. 
Boyd Mfg. Co., 116 N. C. 806, 22 S. E. 5 
(1895). 

Power to Renew or Indorse Note.—A 
surviving partner has no power after dis- 
solution to renew orindorsea firm note 
in the name of the firm. Bank v. Hollings- 
worth, 135 N. C. 556, 47 S. E. 618 (1904). 

A surviving partner who, more than two 
years after dissolution of the firm, in- 
dorsed a note in the firm name for the 
renewal of notes outstanding similarly 
indorsed, was individually liable on such 
indorsement, though it did not bind the 
firm. Bank v. Hollingsworth, 135 N. C. 
556, 47 S. E. 618 (1904). 

Injunction When There Is Danger of 
Misapplication of Funds.—In case of dan- 
ger of misapplication by the surviving 
partner of partnership funds, the court 
would certainly, in behalf of the represent- 
atives of a deceased partner interfere and 
restrain by injunction the surviving part- 
ner from such acts, or grant other proper 
relief; and there is no reason why they 
should not interfere in behalf of a credi- 
tor in such a case. Hodgin v. Bank, 128 N. 
C. 110, 38 S. E. 294 (1901). 

When Surviving Partner Is Agent of 
Executor.—Where one of the members of 
a firm was constituted its general man- 
aging agent by the articles of partnership, 
and upon the death of one partner his 
executor consented to a continuance of 
the business, it was held that the manager 
became the agent of the executor as well 
as of the other surviving member, and a 


Cu, 59, PARTNERSHIP 


§ 59-77 


demand and refusal to account are neces- 
sary to terminate the agency and put the 
statute of limitations in operation. Patter- 
son v. Lilly, 90 N. C. 82 (1884). 

When Property Held in Common.—An 
arrangement between distributees and leg- 
atees to permit their property with the 
consent and co-operation of the represent- 
atives of the deceased partners to remain 
in common and to be used for their joint 
benefit, adopting the name of the old firm, 
constitutes a partnership. Walker v. 
Miller, 189 N. C. 448, 52 S. E. 125 (1905). 

Personal Property Exemptions.—A sur- 
viving partner of an insolvent firm is not 
entitled to have his personal property ex- 
emptions paid out of the partnership as- 
sets. Southern Commission Co. v. Porter, 
122 N. C. 692, 30 S. E. 119 (1898). 

Competency of Witness.—In an action 
for goods sold to a firm, the testimony of 
one partner, who admitted his liability by 
failing to answer, that the goods were 
furnished by the plaintiff on the order of 
the firm, is not competent as against the 
executor of the deceased partner or 
against the firm. Fertilizer Co. v. Rippy, 
124 N. C. 643, 32S. E. 980 (1899); Moore 
v. Palmer, 132 N. C. 969, 44 S. EH. 673 
(1903). 

A surviving partner, who assigns part- 
nership property of an insolvent firm to 
pay his own debts pro rata with those of 
the firm, cannot be allowed to testify that 
he did not thereby intend to defraud the 
firm creditors. Southern Commission Co. 
v. Porter, 122 Ni! C. 692, 3005.0 eno 
(1898). 

When Representative Not Subject to 
Suit—The representative of a deceased 
partner cannot be sued while there is a 
surviving partner. Burgwin v. Hostler, 1 
N.C. 167 (1799). 

Stated in Ewing v. Caldwell, 243 N. C. 
18,.89 .S, He.(2d) 774 (1955): 

Cited in Bank v. Hodgin, 129 
247, 39 S. E. 959 (1901). 


Nit. 


§ 59-77. When personal representative may take inventory; re- 
ceiver.—lIf the surviving partner neglect or refuse to have such inventory made, 
the personal representative of the deceased partner may have the same made in 
accordance with the provisions of § 59-76. Should any surviving partner fail to 
take such an inventory or refuse to allow the personal representative of the de- 
ceased partner’s estate to do so, such personal representative of the deceased part- 
ner’s estate may forthwith apply to a court of competent jurisdiction for the 
appointment of a receiver for such partnership, who shall thereupon proceed to 
wind up the same and dispose of the assets thereof in accordance with law. 


(1901, c. 640) Ss, 25, Rev.;, $i.2046Ga 5.) 8.43200) 


Where the surviving partner of a firm 
is appointed receiver of the firm, he cannot 
maintain an action against one who, as 
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surety for the accommodation of the de- 
ceased partner indorsed the latter’s note, 
which was discounted by the firm, if it ap- 


§ 59-78 


pears that the assets of the partnership are 
sufficient to pay its debts and leave a sur- 
plus against the deceased partner’s share 
of which the note can be charged. Patton 
PACatre El ys CLI76, 23 S.ABs 182 (805i. 

Jurisdiction to Appoint Receiver. — 
While the clerk of the superior court has 
no jurisdiction to appoint a receiver for 
a partnership under this section when the 
surviving partners have failed or refused 
to file the inventory required by § 59-76, 
the superior court on appeal from an order 
of the clerk in the proceeding does ac- 
quire jurisdiction to appoint such receiver. 
In re Estate of Johnson, 232 N. C. 59, 59 
S. E. (2d) 223 (1950). 

Receiver Appointed When Assignee of 
Surviving Partner Holds for Indefinite 
Term.—Where an assignment was made 
by a surviving partner of an insolvent 
firm, and the assignee was empowered to 
continue the business for an _ indefinite 
term, a receiver might be appointed to ad- 
minister the partnership fund among the 
creditors though the deed of assignment 
was not set aside. Southern Commission 
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Co. we, Porter nl22 NN, G. 692; °30°S, EH. .119 
(1898). As to fraudulent assignment, see 
note to § 59-79. 

Duty of Assignee to Charge Interest.— 
Where the surviving partner of a firm 
conveyed the assets to an assignee to 
settle the estate, it was the duty of the 
assignee, notwithstanding a contrary cus- 
tom existing in the town where the busi- 
ness has been conducted, to charge and col- 
lect interest on all good overdue accounts 
from the end of a year after dissolution of 
the partnership, and he is liable to the sur- 
viving partner for his failure to do so. 
Weisel v. Cobb, 118 N. C. 11, 24S. E. 782 
(1896). 

Assignee Liable for Interest.——The as- 
signee of a surviving partner is chargeable 
with interest on the partnership moneys 
kept by him after twelve months from the 
time he assumed the trust until he dis- 
bursed “ital W ¢isel: vo. Cobb, 118) .N.:G, - 11; 
24 S. E. 782 (1896). 

Stated in Ewing v. Caldwell, 243 N. C. 
13,.'89°- Shs (2d) 0774, (1.955); 


§ 59-78. Notice to creditors. — Every surviving partner, within thirty 


days after the death of the deceased partner, shall notify all persons having claims 
against the partnership which were in existence at the time of the death of the 
deceased partner, to exhibit the same to the surviving partner within twelve 
months from the date of first publication of such notice. The notice shall be pub- 
lished once a week for four weeks in a newspaper (if there be any) published in 
the county where the partnership existed. If there should be no newspaper pub- 
lished in the county, then the notice shall be posted at the courthouse and three 


other public places in the county. 
Beles C.3Sl, s.72.) 


Editor’s Note. — The 1951 amendment 
substituted “three” for “four” near the 
end of the section. 

Where a dissolution of a firm occurs by 
the death of one of the partners, the giving 
of notice of such dissolution is not neces- 
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sary to prevent liability from attaching to 
the estate of the deceased partner or of the 
surviving partners for any future contracts 
made in the name of the firm. Bank v. 
Hollingsworth, 135 N. C. 556, 47 S. E. 618 
(1904). 


§ 59-79. Debts paid pro rata; liens.—All debts and demands against a 
copartnership, where one partner has died, shall be paid pro rata, except debts 


which are a specific lien on property belonging to the partnership. 


pet ehevy s. 20433) G .5:,15.- 32822) 


Debts Created by Surviving Partner. — 
While a surviving partner cannot enter 
nto contracts, or create liabilities 
which will bind the estate of his deceased 
partner, yet he is not bound to sacrifice 
the interests of the firm, and if he con- 
tracts debts, bona fide, for the interest of 
the common property, he may pay them 
out of the common fund. Calvert v. Miller, 
94 N. C. 600 (1886). 

Creditors Advancing Funds to Market 
Product.—Where a surviving partner has 
purchased materials and contracted new 
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debts to complete unfinished products and 
placed the finished article on the market, 
the creditors advancing the necessary 
funds are entitled to pay out of assets of 
the partnership. Howell v. Boyd Manu- 
facturing’ Co. 116.N. C- 806;, 22. 5. i. <5 
(1895). 

Personal Debt as Set-Off.—In an action 
brought by a surviving partner for a debt, 
a debt due from him may be pleaded as a 
set-off. Hogg v. Ashe, 2 N. C. 471 (1797). 

But a defendant cannot avail herself of 
a debt due to her by a deceased member 
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of the firm, though the contract between 
the latter and the defendant was that the 
debt, being for the board of his partner, 
should be paid out of the assets of the 
store in which the plaintiff and the defend- 
ant were partners. Norment v. Johnston, 
32 N. C. 89 (1849). 

Prior Encumbrance of Surviving Part- 
ner.—The claims of a surviving partner 
upon the proceeds of sale of the deceased 
partner’s half of the real estate (here mill 
property), to reimburse him to the amount 
of half the expenditures incurred in the 
conduct of the joint business and improve- 
ments put upon the property, constitute a 
prior encumbrance and must be paid, to 
the postponement of creditors of the de- 
ceased partner. Mendenhall v. Benbow, 84 
N. C. 646 (1881). 

Assignment Fraudulent as to Creditors. 
—An assignment by a surviving partner 
of an insolvent firm for an indefinite term, 
the assignee to have the right to employ 
servants and to replenish the stock, and 
out of the proceeds to pay firm debts, and 
also the individual debts of the survivor 
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pro rata, is fraudulent as against creditors. 
Southern Commission Co. v. Porter, 122 
N. C. 692, 30 S. E. 119 (1898). 

When Bank May Not Apply Deposits to 
Debts. — When‘a bank knew that the 
plaintiff was the only surviving partner of 
a firm, and that he was making deposits 
as such, it had no right to apply them to 
the payment of a debt created by the part- 
nership before its dissolution, without the 
consent of the depositor. Hodgin v. 
National Bank, 125 N. C. 503, 34 S. E. 709 
(1899). 

Accommodation Indorser of Note for 
Member of Firm.—A note executed by a 
member of a partnership to a third party 
who, as surety for the accommodation of 
the maker, indorses it and receives no 
benefit from it, cannot be subject to an 
action at law against the indorser by the 
firm, nor in case of the death of the maker 
of the note can the surviving partner 
maintain an action on the note against the 
accommodation indorsers unless the firm 
is insolvent. Patton v. Carr, 117 N. C. 176 
22 S/H P182 (1895); 


§ 59-80. Effect of failure to present claim in twelve months.—In 
an action brought on a claim which was not presented within twelve months from 
the first publication of the general notice to creditors, the surviving partner shall 
not be chargeable for any assets that he may have paid in satisfaction of any 
debts before such action was commenced, nor shall any costs be recovered in such 
action against the surviving partner. (1901, c. 640, s. 5; Rev., s. 2544; C. S., 
SP 203.) 


§ 59-81. Procedure for purchase by surviving partner.—(a) Ap- 
praisal of Property—The surviving partner may, if he so desire, make applica- 
tion to the clerk of the superior court of the county in which the partnership ex- 
isted, after first giving notice to the executor or administrator of the time of the 
hearing of such application, for the appointment of three judicious, disinterested 
appraisers, one of whom may be named by the surviving partner, one by the rep- 
resentative of the deceased partner’s estate, and the third named by the two ap- 
praisers selected, whose duty it shall be to make out under oath a full and com- 
plete inventory and appraisement of the entire assets of the partnership, includ- 
ing real estate if there be any, together with a schedule of the debts and liabili- 
ties thereof, and to deliver the same to the surviving partner; they shall also de- 
liver a copy to the executor or administrator, and file a copy with the clerk of 
the court. 

(b) Surviving Partner May Purchase—The surviving partner may, with the 
consent of the executor or administrator of the deceased partner and the approval 
of the clerk of the superior court by whom such executor or administrator was 
appointed, purchase the interest of such deceased partner in the partnership as- 
sets at the appraised value thereof, including the good will of the business, first 
deducting therefrom the debts and liabilities of the partnership, for cash or up- 
on giving to the executor or administrator his promissory note or notes, with 
good approved security, and satisfactory to the executor or administrator, for 
the payment of the interest of such deceased partner in the partnership assets. 

(c) Surviving Partner to Give Bond—TIn case the surviving partner shall 
avail himself of the privilege of purchasing such interest as provided for in this 
section, he shall give bond to the executor or administrator with surety for the 
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payment of the debts and liabilities of the partnership, and for the performance of 
all contracts for which the partnership is liable. 


(d) Sale of Real Estate—In case of such sale of the real estate belonging to: 
the partnership, the title to the real estate so purchased shall not pass until the 
sale thereof has been reported to and confirmed by the clerk of the superior court 
of the county in which the partnership was located, in a special proceeding to 
which the widow and heirs at law or devisees of the deceased partner are duly 
made parties. (1901, c. 640, s. 6; Rev., s. 2545; 1911, c. 12; C. S., s. 3284.) 


§ 59-82. Surviving partner to account and settle.—In case the sur- 
viving partner shall not avail himself of the privilege of purchasing the interest 
of the deceased partner, he shall, within twelve months from the date of the first 
publication of notice to creditors, file with the clerk of the superior court of the 
county where the partnership was located, an account, under oath, stating his ac- 
tion as surviving partner, and shall come to a settlement with the executor or 
administrator of the deceased partner: Provided, that the clerk of the superior 
court shall have power, upon good cause shown, to extend the time within which 
said final settlement shall be made. The surviving partner for his services in 


settling the partnership estate shall receive commissions to be allowed by the 
courts) (1901 (ic. 1640;-si'7; GRewy si 2546 CoS: sx 3285; 1947,.c, 78k+ 1957, 


7 S35. 0: ) 


Editor’s Note—The 1947 amendment 
struck out the words “death of the de- 
ceased partner” and inserted in lieu there- 
of the words “date of the first publication 
of notice to creditors.” 

The 1957 amendment deleted the words 
“and in no case to exceed five per cent out 
of the share of the deceased partner” for- 
merly ending the last sentence. 

There can be no division of partnership 
property until all the accounts have been 
taken and the clear interest of each part- 
ner ascertained. Baird v. Baird, 21 N. C. 
524 (1837); Mendenhall v. Benbow, 84 N. 
C. 646 (1881). 

Presumption of Equal Interest.—In the 
absence of evidence to the contrary, each 
partner is presumed to be equally inter- 
ested in the joint business. State v. 
Brower, 93 N. C. 344 (1885). 

If an agreement for a common or special 
partnership appears to have existed be- 
tween parties for the purchase of prop- 
erty, with intent to sell the same for the 
profit of the parties, and no express agree- 
ment be proved adjusting the division or 
share of the profits, the law extends the 
concern to all the goods purchased by 
either of the parties; and the parties are 
entitled to share the profits, without re- 
gard to the payments or advances made by 
either for the purpose of effecting the pur- 
chase, if there be no contract as to the 
amount of the advances to be made by 
them respectively. Taylor v. Taylor, 6 N. 
70° (1811). 

Note Arising Out of Partnership Busi- 
ness.—In stating an account between an 
executor and the surviving partner of the 
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testator, it is not error to charge the sur- 
viving partner with the value of a note 
due the testator of the plaintiff individually, 
if such note arose from or grew out of 
the business of the partnership business. 
Royster v. Johnson, 73 N. C. 474 (1875). 

Surviving Partner Is Required to Make 
Settlement with Personal Representative 
of Deceased Partner.—The deceased part- 
ner’s interest being personal property, this 
section requires the surviving partner to 
make settlement with the personal repre- 
sentative of the deceased partner; and 
there is placed upon the personal repre- 
sentative of deceased partner the duty to 
require that a true accounting be made 
either by the surviving partner or by a 
receiver under court supervision in ac- 
cordance with § 28-172. Ewing v. Cald- 
well, 243 N. C. 18, 89 S. E. (2d) 774 (1955). 

And Right to Sue for Accounting Vests 
Exclusively in Such Personal Representa- 
tive—The right to sue for an accounting 
of the partnership assets and affairs upon 
the death of one of the partners vests ex- 
clusively in the personal representative of 
the deceased partner. Ewing v. Caldwell, 
248 N. C. 18, 89 S. E. (2d) 774 (1955). 

Compensation. — Within the limitation 
of this section, a surviving partner is en- 
titled to reasonable compensation for his 
services in settling up the partnership busi- 
ness. Royster v. Johnson, 73 N. C. 474 
(1875). 

Im Weisclave CobbeetiseNn. C. 11) 24.5, 
E. 782 (1896), two and one-half per cent 
commissions on receipts and disburse- 
ments were allowed under the circum- 
stances of the case. 
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Liability for Loss.—Where the surviv- with loss. Thompson y. Rogers, 69 N. C. 
ing partner has acted in good faith in a 361 (1873). 
fiduciary character he is not chargeable 


§ 59-83. Accounting compelled.—tIn case any surviving partner fails to 
come to a settlement with the executor or administrator of the deceased partner 
within the time prescribed by law, the clerk of the superior court may, at the 
instance of such executor, administrator or other person interested in such de- 
ceased partnership estate, cite the surviving partners to a final settlement as pro- 
vided for by law in the case of executors and administrators. (1901, c. 640, s. 
Su Rev., s. 204/; ChSausmoccon) 

Cross Reference.—As to compelling ac- 
count by executors and administrators, 
see §§ 28-118 and 28-122. 


§ 59-84. Settlement otherwise provided for.—When the original ar- 
ticles of partnership in force at the death of any partner or the will of a de- 
ceased partner make provision for the settlement of the deceased partner’s in- 
terest in the partnership, and for a disposition thereof different from that pro- 
vided for in this chapter, the interest of such deceased partner in the partnership 
shall be settled and disposed of in accordance with the provisions of such articles 
of partnership or of such will. (1901, c. 640, s. 6; Rev., s. 2545; C. S., s. 3287.) 


§ 59-84.1. Partnership to comply with ‘‘assumed name”’ statute.— 
Every partnership other than a limited partnership shall comply with, and be sub- 
ject to, the provisions of articles 14 and 15 of chapter 66 of the General Statutes 
in all cases in which the same are applicable. (1951, c. 381, s. 9.) 


ARTICLE 4. 
Business under Assumed Name Regulated. 
59-85: Transferred to § 66-68 by Session Laws 1951, c. 381, s. 7. 
59-86: Transferred to § 66-69 by Session Laws 1951, c. 381, s. 7. 
59-87: Transferred to § 66-70 by Session Laws 1951, c. 381, s. 7. 
59-88: Transferred to § 66-71 by Session Laws 1951, c. 38], s. 
59-89: Transferred to § 66-72 by Session Laws 1951, c. 381, 
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Chapter 60. 
Railroads and Other Carriers. 


Article 1. 


General Provisions. 


60-1. Application to existing railroads; 
special charters. 

60-2. Roads not to be established unless 
authorized by law. 

60-3. Conductor and certain other em- 
ployees to wear badges. 

60-4. Actions for penalties to be in name 
of State. 

60-5. Discrimination in charges misde- 
meanor. 

60-6. Discrimination by rebate or reduced 
charges, misdemeanor. 

60-7. Discrimination against connecting 
lines and violation of certain rules 
of the Utilities Commission misde- 
meanor. 

60-8. Discrimination against the Atlantic 
and North Carolina Railroad mis- 
demeanor; venue. 


Article 2. 


Incorporation, Officers, and Stock of 
Railroad. 


60-9. Articles of association; contents; 
signature; filing. 

60-10. Prerequisites of filing; stock sub- 
scription; affidavit of directors; 
payment of fees. 

60-11. Amendment of charter by railroad; 
changing value of and issuing 
stock without par value. 

60-12. Copy of articles evidence of incor- 
poration. 

60-13. Opening of subscription books. 

60-14. How stock paid for; forfeiture for 
nonpayment. 

60-15. [Repealed. ] 

60-16. Stockholders’ liability for unpaid 
stock and to laborers; notice. 

60-17. Liability of trustees and other fidu- 
ciaries holding stock. 

60-18. Directors and presidents. 

60-19. Appointment of officers and agents. 

60-20. Officials to account to successors. 


Article 3. 
County Subscriptions in Aid 
of Railroads. 


60-21. Counties may subscribe stock. 
60-22. Election on question of county aid. 


60-23. Conduct of election. 
60-24. Interest on bonds. 
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Sec. 
60-25 


60-26 
60-27 


60-28. 


60-29. 
60-30. 


60-31. 
60-32. 


60-33. 


60-34. 
60-35. 


60-36. 


60-37. 


60-38. 
60-39. 


60-40. 
60-41. 


60-42. 
60-43. 


60-44. 


60-45. 
60-46. 


60-47. 


60-48. 


60-49. 
60-50. 


60-51 


60-52 


. Collection and disposition of taxes 
authorized. 


Article 4. 


Township Subscriptions in Aid 
of Railroads. 

. Townships may subscribe stock. 

. Election on question of township 
aid. 

Conduct of election; canvass of 
votes. 

Bond issue; special tax. 

Levy, collection, and disposition of 
tax. 

Tax to be kept separate. 

Townships may subscribe to pur- 
chase of railroad corporations. 

Election on question of purchase; 
proxies to represent stock. 

Increase of interest; procedure. 

Execution and sale of bonds for in- 
crease of interest. 


Organization of proxies; report; 
vacancies. 
Article 5. 


Powers and Liabilities. 


Powers of railroad corporations 
enumerated. 

Engaging in unauthorized business. 

Power to aid in construction of 
connecting and branch lines. 

Power to seize fuel. 

Agreements for through freight and 
travel. 


Intersection with highways. 

Obstructing highways; defective 
crossings; failure to repair after 
notice misdemeanor. 

Service of notice of defective cross- 
ings. 

Change in location of highways. 

Damages due to change in location. 


Old road not to be impeded until 
new road is made. 

Cattle guards and private cross- 
ings; failure to erect and maintain 
misdemeanor. 

Change of route of railroad. 


Forfeiture for failure to begin or 
complete railroad. 
. Secretary of State may extend time 
to begin railroad in certain cases. 
. Forfeiture for preferences to ship- 
pers. 
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Gl 
-53. Obtaining track across 
railroad. 


60-54. Shelter at railroad division points 


temporary 


required; failure to provide, a 
misdemeanor. 
60-55. Railroad employees to be paid 
twice a month. 
Article 6. 
Hours of Service for Employees 
of Carriers. 
60-56. Maximum continuous service. 
60-57. Penalty for violation. 
60-58. Utilities Commission to enforce 
article. 
Article 7. 
Lease, Sale, and Reorganization. 
60-59. Lessee of noncompeting railroad 
may acquire its stock; merger of 


lessor. 
Lease or merger of competing car- 
rier declared a misdemeanor. 
60-61. Acquisition of interest in or lease 
of noncompeting branch or con- 
necting lines. 
60-62. Purchaser at mortgage or execution 
sale of railroads may incorporate. 
60-63. On dissolution or sale of railroads 
purchaser becomes a corporation. 


Article 8. 


Liability of Railroads for Injuries 
to Employees. 


60-60. 


60-64. Common carrier defined; employee 
defined. 
60-65. Fellow-servant rule abrogated; de- 
fective machinery. 
60-66. Injuries through fellow servants: or 
defective appliances. 
60-67. Contributory negligence no bar, but 
mitigates damages. 
60-68. Assumption of risk as defense. 
60-69. Contracts and rules exempting from 
liability void; set-off. 
60-70. Provisions of this article applicable 
to logging roads and tramroads. 
Article 9. 
Construction and Operation of 
Railroads. 
60-71. Map of route to be served with 
summons for condemnation. 
60-72. Map of railroad to be made and 
filed. 
60-73. Joint construction by railroads hay- 
ing same location. 
60-74. Construction of part of line in an- 
other state. 
60-75. Carriage must be according to pub- 


lic schedule. 


Sec. 
60-76. 


60-77. 
60-78. 
60-79. 


60-80. 
60-81. 


60-88. 


60-89. 
60-90. 
60-91. 


60-92. 


60-93. 


60-94. 


60-95. 


60-96. 
60-97. 


60-98. 


60-99. 
60-100. 


60-101. 


60-102. 
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Arrangement of cars in passenger 
trains. 

Unauthorized manufacture or sale 
of switch-lock keys misdemeanor. 

Willful injury to railroad property 
misdemeanor. 

Headlights on locomotives on main 
lines. 

[ Repealed. | 

Negligence presumed from _ killing 
livestock. 


Article 10. 
Railroad and Other Company 
Police. 
. Railway conductors and _= station 
agents declared special police. 
. Governor may appoint and com- 
mission police for railroad, etc., 


companies; civil liability of com- 
panies. 

and powers of com- 
pany police. 


. Company police to wear badges. 
. Compensation of company police. 
. Police powers cease on company’s. 


filing notice. 
Article 11. 


Joint Rates. 


Carriers permitted to establish joint 
rates. 


Article 12. 


Carriage of Passengers. 


Railroad passenger fares. 

Rates on leased or controlled lines. 

Violations of passenger rates mis- 
demeanor. 

Accepting or giving free trans- 
portation illegally misdemeanor. 
Powers of Utilities Commission: 

over rates limited. 


Separate accommodations for dif- 
ferent races. 

Certain carriers may be exempted’ 
from requirement. 


Use of same coach in emergencies. 

Penalty for failing to provide sep- 
arate coaches. 

Exceptions to requirement of sep- 
arate coaches and toilets. 

Unused tickets to be redeemed. 

Ticket may be refused intoxicated 
person; prohibited entry misde- 
meanor. 

Entering cars after being forbid- 
den misdemeanor. 

Riding in first-class cabin with 
second-class ticket misdemeanor. 


§ 60-1 


Sec. 
60-103. 


60-104. 
60-105. 
60-106. 


60-107. 
60-108. 


60-109. 


60-110. 


60-111. 
60-112. 


60-113. 


60-114. 


60-115. 
60-116. 


60-117. 


60-118. 
60-119. 


60-120. 


60-121. 
60-122. 


60-123. 
60-124. 


60-125. 
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Passenger refusing to pay fare and 
violating rules may be ejected. 
Beating way on trains misde- 
meanor; venue. 

Injury while on platform or in 
other prohibited places. 

Checking baggage; liability 
loss. 

Cars and toilets to be kept clean. 


Evidence of failure to order clean- 
ing of cars; violation of orders 
misdemeanor. 

Surcharge on Pullman car _trans- 
portation. 


Article 13. 


Carriage of Freight. 


No charge in excess of printed 
tariffs; refunding overcharge; 
penalty. 

Penalty for failure to receive and 
forward freight tendered. 


Penalty for failure to transport 
within reasonable time. 


for 


Flume companies exercising right 
of eminent domain become com- 
mon carriers. 


Freight charges to be at legal 
rates; penalty for failure to de- 
liver to consignee on tender of 
same. 

Charging unreasonable frei ght 
rates misdemeanor. 


Allowing or accepting rebates or 
pooling freights misdemeanor. 

Partial charges for partial deliv- 
eries. 

[ Repealed. ] 

Baggage and freight to be care- 
fully handled. 


Claims for loss of or damage to 
goods; filing and adjustment. 

Existing remedies to continue. 

Carrier’s right against prior car- 
rier. 

Regulation of demurrage. 


Shipment of livestock on Scup- 
pernong River regulated; viola- 
tion of regulations misdemeanor. 

Carload shipments of watermelons 
regulated; violation of regula- 
tions misdemeanor. 


Sec. 
60-126. 
60-127. 


60-128, 
60-130. 


60-131. 


60-132. 


60-133. 


§ 60-1 
Express companies to settle 
promptly for cash-on-delivery 


shipments; penalty. 

Failure to place name on produce 
shipped misdemeanor. 

60-129. [Repealed.] 

Funds from unclaimed freight to 
be paid to State University. 

Sale of unclaimed baggage or 
freight; notice; sale of rejected 
property. 

Sale of live or perishable or cheap 
freight. 

Record of articles and prices; de- 
duction of expenses; payment of 
balance. 


Article 14. 


Street and Interurban Railways. 


60-134. 


60-135. 


60-136. 


60-137. 


60-138. 


60-139. 


60-140. 


60-141. 


60-142. 


60-143. 


60-144. 
60-145. 


60-146. 


ARTICLE 1. 


May build and maintain water- 
power plants. 

Separate accommodations for dif- 
ferent races; failure to provide 
misdemeanor. 

Passengers to take certain seats; 
violation of requirement misde- 
meanor. 

No liability for mistake in assign- 
ing passengers to wrong seat. 

Misconduct on car; riding on front 
platform misdemeanor. 

Sections 60-135 to 60-138 extended 
to motor busses used as common 
carriers. 

Passenger riding on rear platform 
assumes risk; copies of section 
to be posted. 

Streetcars to have vestibule fronts; 
failure to provide them misde- 
meanor. 

Streetcars to have fenders; failure 
to provide them misdemeanor. 

Article 15. 

Electric Interurban Railways. 

Organization. 

Right of eminent domain. 

Status defined. 

Article 16. 
Pipe Line Companies. 

Right of eminent domain con- 
ferred upon pipe line companies; 
other rights. 


General Provisions. 


§ 60-1. Application to existing railroads; special charters. — All 
existing railroad corporations within this State shall respectively have and pos- 
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sess all the powers and privileges contained in this chapter; and they shall be sub- 
ject to all the duties, liabilities and provisions of this chapter not inconsistent 
with their charters. ‘This chapter shall govern and control, anything in any spe- 
cial act of Assembly creating a railroad corporation to the contrary notwithstand- 
ing, unless in the act of the General Assembly creating the corporation the section 
or sections of this chapter intended to be repealed shall be specially referred to 
by number and, as such, specially repealed. (1871-2, c. 138, s. 45; Code, ss. 


7ULG1982 Reva nsi92 00051 es 0412.) 


To What Charters Applicable. — This 
section governs and controls all charters 
granted after its enactment. Durham, 
etc., R. Co. v. Richmond, etc., R. Co., 106 
Ni. C, 16,10) S. Bs 1041, (8900 

This section is subject to any subse- 
quent legislation, and is only useful in 
construing the meaning of subsequent 
legislation when it is doubtful. It cannot 
have the effect of preventing antagonistic 
legislation at a subsequent date. Wa- 
tauga, etc., R. Co. v. Ferguson, 169 N. C. 
70, 85 S. E. 156 (1915). 

No Repeal of General Railroad Act by 
Implication—“This provision very plainly 
shows that it was the intention of the 
legislature that the general railroad act 
should apply, and that its important pro- 
visions should not be repealed, either by 
implication or by hasty legislation. It is 
but an affirmance of the principle that the 
repeal by implication of a general law by 
a private statute is not favored. But the 


a rule of construction under which the 
private act, even if it be inconsistent with 
the provisions of the general law, shall 
not repeal them ‘unless they are specially 
referred to by number, and, as_ such,. 
specially repealed.” Durham, etc. R. 
Co. v. Richmond, etc., R. Co., 106 N. C.. 
16, 27,10 S. E. 1041 (1890). 

Consequently a provision of a charter 
that the railroad shall have the power to 
condemn land under the “same rules and 
regulations as are prescribed for the North 
Carolina Railroad Company,” is invalid. 
Durham.) etc, kh Cosve pichmondsmercr 
R., Co., 106. N: C. 16, 1008. E..10499 (4890)5 
cited as conclusive in Livermon vy. Roa- 
noke, etc., R. R.) Co., 109 N. Co S2eiamo: 
E. 734 (1891). 

Cited in Land v. Wilmington & Wel- 
don R. Co., 107 N. °C." 72> 12 See Baes 
(1890); Rumbough v. Southern Improve- 
mention) 106 sNe Cond 6lheel tatoo Loe OS 
(1890). 


statute goes a step further, and prescribes 


§ 60-2. Roads not to be established unless authorized by law.—lIf 
any person or corporation, not being expressly authorized thereto, shall make or 
establish any canal, turnpike, tramroad, railroad or plankroad, with the intent 
that the same shall be used to transport passengers other than such persons, or 
the members of such corporation, or to transport any productions, fabrics or 
manufactures other than their own, the person or corporation so offending, and 
using the same for any such purpose, shall forfeit and pay fifty dollars for every 
person and article of produce so transported. 

This section shall not apply to any narrow-gauge railroad, tramroad or toll road 
made and established and maintained solely by the owner of the lands upon which 
said road may be, the principal business of which is the transportation of logs, 
lumber and articles for the owners of such railroad or tramroad: Provided, that 
the Utilities Commission shall have power to authorize lumber companies, having 
logging roads, to transport all kinds of commodities other than their own and 
passengers and to charge therefor reasonable rates to be approved by said Com- 
mission, GR..G.,.c) 61, 8.737; 1874-5, c. 83;,Codeys: 171721901 Ntieze. eee 
s. 2098; 1907, c. 531; 1911,:¢,.160%,1915, c26::Gius., s. 3413. 91933. 0e Mot een 
1941, c..97, s.'5.) 


Setting Up Statutory Prohibition as 
Defense against Damages for Failure to 
Build Railroad. — A lumber company hav- 
ing purchased timber at a price less than 
its value, in consideration of the benefits 
to be derived by the vendors from a 
standard-gauge railroad it contracted to 
build, is liable in damages to the vendors 


for the difference between the price paid 
and the actual value of the timber, upon its 
failure to build the railroad. And in an 
action for such damages the lumber com- 
pany cannot avail itself of the defense that 
it was prohibited by this section from 
building a standard-gauge railroad; for if 
the stipulation to construct the railroad is. 
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invalid, the plaintiffs, though they should 
be particeps criminis, are not in pari 


delicto. Herring vy. Cumberland Lumber 
Co., 159 N. C. 382, 74 S. E. 1011 (1912). 


§ 60-3. Conductor and certain other employees to wear badges.— 
Every conductor, baggage-master, engineer, brakeman or other servant of any 
railroad corporation employed on a passenger train, or at stations for passengers, 
shall wear upon his hat or cap a badge which shall indicate his office and the 
initial letters of the title of the corporation by which he is employed. No con- 
ductor or collector without such badge shall be entitled to demand or receive from 
any passenger any fare or ticket, or to exercise any of the powers of his office ; 
and no officer or servant without such badge shall have authority to meddle or 
interfere with any passenger, his baggage or property. | GlG/ 1-2 cwl3805.9.30- 
Code, s. 1958; Rev., s. 2604; C. S., s. 3414.) 


Cross Reference. — As to badge of rail- 
road police, see § 60-85. 


§ 60-4. Actions for penalties to be in name of State.—All penalties 


imposed by this chapter may, unless otherwise provided, be sued for in the name 
of the State. (Code, s. 1976; 1885, c. 221; Rev., s. 2647; C. S., s. 3415.) 


Cross Reference. — As to venue of ac- 
tions against railroads, see § 1-81. 

The penalty prescribed by § 60-112 for 
failure to transport within a reasonable 


grieved, and an action therefor is not re- 
quired to be brought in the name of the 
state. Robertson v. Atlantic, etc., R. Co., 
148 N. C. 323, 62 S. E. 413 (1908). 


time is given directly to the party ag- 


§ 60-5. Discrimination in charges misdemeanor. — If any common 
carrier shall directly or indirectly by special rate, rebate, drawback, or other de- 
vice, charge, demand, collect or receive from any person a greater or less com- 
pensation for any service rendered or to be rendered in the transportation of pas- 
sengers or property subject to the provisions of law than it charges, demands or 
collects or receives from any other person or persons for doing for him or them 
a like and contemporaneous service in the transportation of a like kind of traffic 
under substantially similar circumstances and conditions; or shall make or give 
any undue or unreasonable preference or advantage to any particular person, com- 
pany, firm, corporation or locality, or any particular description of traffic in any 
respect whatsoever; or shall subject any particular person, company, firm, cor- 
poration or locality or any particular description of traffic to any undue or un- 
reasonable prejudice or disadvantage in any respect whatsoever, such common 
carrier shall be upon conviction thereof fined not less than one thousand nor 
more than five thousand dollars for each and every offense. (1899, c. 164, s. 13; 
Rev., s. 3749; C. S., s. 3416; 1947, c. 781.) 


Cross References. — As to failure to re- 
ceive and forward freight, see §§ 60-111 
and 60-112. As to rules of Utilities Com- 
mission to prevent discrimination, see § 
62-56. As to discrimination between con- 
necting lines, see § 62-143. 

Editor’s Note. — The 1947 amendment 
struck out the words “person or corpora- 
tion” formerly appearing in the last clause 
of this section and inserted in lieu thereof 
the words “common carrier.” 

Section Is Remedial. — “The statutes 
enacted for the enforcement of the duties 
of common carriers, imposing penalties, 
are not intended to simply penalize rail- 
roads, but to secure prompt, efficient 
service to all and not a favored few.” 


Dol 


Garrison v. Southern R. Co., 150 N. C. 
575, 585, 64 S. E. 578 (1909). 

Declaratory of Common Law. — This 
section is declaratory of the common law 
and secures to every person the right to 
participate in the use of the facilities fur- 
nished, or which it is its duty to furnish, 
by a common carrier upon terms of 
equality, in regard to price, and otherwise, 
and free from unlawful discrimination. 
Lumber Co. v. Atlantic Coast Line R. Co., 
141 N. C. 171, 53 S. E. 823 (1906). 

Recovery of Excess Charges. — Where 
a higher freight charge was paid than that 
charged other shippers, the payment is 
not to be considered voluntary, and the 
excess may be recovered back upon ac- 


§ 60-6 


count for money had and received, and it 
is not necessary that at the time of pay- 
ment there should have been any protest. 
Lumber Co. y. Atlantic Coast Line R. 
Cou 41 WNa G1 71,/'53 5. He Sesano0e)- 

What Constitutes Unlawful Discrimina- 
‘tion.—A common carrier is guilty of un- 
lawful discrimination by the principles of 
the common law, and the terms of this 
section when it charges one person for 
‘service rendered a larger sum than is 
charged another person for like service 
under substantially similar conditions. 
Laimpber .Co. ¥. Atlantic) ‘Coast Line 7 R. 
(Co, 141 N.C. 171,53 on Hecees (1906). 

A carrier cannot rightfully charge one 
‘shipper $2.50 per 1,000 feet for hauling his 
logs if it, at the same time, for the same 
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Discriminatory Embargoes Prohibited. 
—A common carrier cannot place an em- 
bargo on its customer or patron so as to 
discriminate against him or those dealing 
with him, and for such unjust discrimina- 
tion the carrier is indictable under this sec- 
tion. Garrison v. Southern R. Co., 150 N. 
C. 575, 64 3. EH. 578° (1909): 

Allegations. — There are discriminations 
which require more explicit allegations, as 
for instance, illegal rebates upon freight 
charges and the like, but as the common 
carrier for hire, the allegation that it gave 
a person named undue preference by 
transporting him free ex vi termini alleges 
discrimination. State v. Southern Ry. 
Co.,.125 N.C. 666, 34'S. E527 (1899): 

Applied in Lumber Co. v. Atlantic, etc., 


R. Co.,.136 N. C, 479, 48 S. B. siaetioes). 
Atlantic Coast Line R. Co. v. West Pav- 
ing 'Co., 228 N: C. O47 44.5. eiteeaymoce 
(1947). 


service, under substantially similar  cir- 
cumstances, carried logs for other per- 
sons at $2.10 per 1,000 feet in considera- 
tion of the shipment of the manufactured 
products over its railroad. Lumber Co. v. 
Atlantic Coast Line R. Ca, 141..N- C..271, 
53 S. E. 823 (1906). 


§ 60-6. Discrimination by rebate or reduced charges, misdemeanor. 
—Any railroad company doing business in the State, or officer or agent thereof, 
‘who shall give to any person or shipper any advantage over another person or 
shipper under like circumstances, by way of any rebate or reduced rate not au- 
thorized by law or by the North Carolina Utilities Commission, or which shall 
make charges for shipments of freight in violation of the law as to railroad freight 
rates, contained in article 8 of the chapter Utilities Commission, or shall will- 
fully discriminate in the matter of service in favor of one person or corporation 
against another in like circumstances, shall be guilty of a misdemeanor, and such 
railroad company shall, upon conviction, be fined not less than one hundred dol- 
lars and such officer or agent shall be fined or imprisoned or both, in the dis- 
cretion of the court; and any shipper or consignee of any freight in the State 
of North Carolina who shall knowingly accept any rebate or other consideration 
or services from any railroad company which is not allowed or given other ship- 
pers or consignees under like or similar circumstances, and which is not allowed 
by law, shall be guilty of a misdemeanor, and fined or imprisoned in the discre- 
tion of the court: (1907, ¢. 217, s°2: C. S.,.s934)7> 1933 -c 134 ismicee ee 
07, Seon LOATP CRT oLs) 


Cross Reference. — As to person allow- Applied in Atlantic Coast Line R. Co. 
ing or accepting rebate, see § 60-116. v. West Paving Co., 228 N. C. 94) 44S: 
Editor’s Note. — The 1947 amendment E. (2d) 523 (1947). 


substituted the words “railroad company” 
for the word “corporation” formerly ap- 


Cited in Candler v. Asheville, 247 N. 


(O, ROS, lak Se 1B, (cD) 240) Gs). 


pearing near the middle of the section. 


§ 60-7. Discrimination against connecting lines and violation of 
certain rules of the Utilities Commission misdemeanor.—lIf{ any common 
carrier shall not afford all reasonable, proper and equal facilities for the inter- 
change of traffic between its respective lines and for the forwarding and deliver- 
ing of passengers and freights to and from its several lines and those connecting 
therewith, or shall discriminate in its rates and charges against such connecting 
lines, or if any connecting line shall not make as close connection as practicable 
for the convenience of the traveling public, or shall not obey all rules and regula- 
tions made by the Utilities Commission relating to trackage, it shall be punished 
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by a fine of not less than five hundred dollars nor exceeding five thousand dol- 
lars for each and every offense. (1899, c. 164, s. 21; Rev., s. 3751; C. S., s. 
341391933, c. 134718485 1941 6) 94385!) 


Cross Reference.—See § 62-143. 


§ 60-8. Discrimination against the Atlantic and North Carolina 
Railroad misdemeanor; venue.—lIf any railroad in North Carolina shall dis- 
criminate against the freights received from the Atlantic and North Carolina 
Railroad, or shall make rates by which, either directly or indirectly, by rebates 
or otherwise, freights may be delivered at less rates when received from other 
points than from points along the Atlantic and North Carolina Railroad in pro- 
portion to distance hauled, it shall be guilty of a misdemeanor, and shall be pun- 
ished by a fine of not less than one hundred dollars for each and every violation 
thereof. An indictment for the misdemeanor may be found and tried in the 
courts where the goods were either shipped or delivered, but the court in which 
the indictment for the offense is first found shall have exclusive jurisdiction. 


eC ew OG eC V., 5:57 90. poet O41o.) 


ARTICLE 2. 
Incorporation, Officers, and Stock of Railroad. 


§ 60-9. Articles of association; contents; signature; filing. — Any 
number of persons, not less than six, at least one of whom shall be a citizen and 
resident of this State, may form a company for the purpose of constructing, main- 
taining and operating a railroad for public use in the conveyance of persons and 
property, or for the purpose of maintaining and operating any unincorporated 
railroad already constructed for the like public use; and for that purpose may 
make and sign articles of association, in which shall be stated the name of the 
company, the number of years the same is to continue, the places from and to 
which the road is to be constructed or maintained and operated, the length of such 
road as near as may be, and the name of each county in this State through or 
into which it is made or intended to be made, the amount of the capital stock 
of the company, which shall not be less than five thousand dollars for every 
mile of road constructed or proposed to be constructed, and the number of shares 
of which the capital stock shall consist, and the names and places of residence 
of six directors of the company, at least one of whom shall be a citizen and resi- 
dent of this State, upon whom legal process may be served, who shall manage 
its affairs for the first year, or until others are chosen in their places. Each 
subscriber to such articles of association shall subscribe thereto his name, place 
of residence, and the number of shares of stock he agrees to take in the com- 
pany. On compliance with the provisions of § 60-10, such articles of association 
may be filed in the office of the Secretary of State, who shall indorse thereon 
the day they are filed, and record the same in a book to be provided by him for 
that purpose; and thereupon the persons who have so subscribed such articles 
of association, and all persons who shall become stockholders in such company, 
shall be a corporation by the name specified in such articles of association, and 
shall possess the powers and privileges granted to railroad corporations by this 
chapter. The articles of association of any company formed under the provisions 
of this chapter, or the charter of any railroad company formed under a special 
act, may be amended as provided in §§ 55-30 and 55-31 and said §$§ 55-30 and 
55-31 are hereby made to apply to railroad companies: Provided, no amendment 
may be made changing the nature of the company’s business, extending its cor- 
porate existence or authorizing any powers other than those authorized by this 
chapter. Provided further, that the capital stock provision or provisions of this 
section shall not apply to any railroad corporation chartered for the purpose of 
leasing a railroad already in existence and in operation, and such railroad com- 


2B N. C.—38 593 
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pany so chartered shall have a paid-in capital stock of not less than five thousand 


dollars ($5,000.00). 


(1871-2, c. 138; Code, s. 1932; 1905, c. 187; Rev., si 2548; 


1907; ¢2472,)se01, 2° C.S5s3420 e121 ice Teal So0 ec 00s) 


Cross References. — As to requirement 
of certificate of convenience and necessity 
for construction and operation of utilities, 
see § 62-101. As to amendments of charter 
of railroad, see also § 60-11. 

Editor’s Note. — The 1921 amendment 
added the last sentence with the proviso 
thereto relative to amendments of articles 
of association. And the 1939 amendment 
added the second proviso. 

This section refers to former §§ 55-30 
and 55-31 as they stood prior to the 1955 
revision. They are cited in the historical 
references to present §§ 55-99 and 55-100. 

Sections Providing Method of Creation— 
Continuing Franchise.—In referring to §§ 
1932-1934 of the Code of 1883, from which 
§§ 60-9, 60-10 and 60-12 were derived, the 
federal court held that the legislature has 
manifested a clear and positive intention 
that railroad corporations shall not be 
created by the action of associated per- 
sons otherwise than as provided in such 


the mode and manner of creating railroad 
corporations, and not to the methods of 
continuing the existence and operation of 
railroad franchises in the hands of pur- 
chasers at judicial sales. Bradley v. Ohio 
R.;..ete., Ry; Co., 78 Fa887 (1896)5atie. 
C., Appx., 918 (1897). 

Effect of Noncompliance. — The filing 
and recording by the Secretary of State of 
articles of association of a proposed rail- 
road company, if not such as required by 
law, is a nullity. Kinston, etc., R. Co. v. 
Stroud, 132 N. C. 413, 43 S. E. 913 (1903). 

Articles of Incorporation May Be De- 
clared Void in Condemnation Proceeding. 
—Where the articles of incorporation of a 
railroad company are upon their face void, 
though not subject to collateral attack, the 
trial court will so declare in a proceeding 
to condemn land by right of eminent do- 
main claimed thereunder. Kinston, etc., R. 
Co..-v. Stroud, 132. N.C. 413% 43) ombenoi3 
(1903). 


sections. ‘These sections refer only to 


§ 60-10. Prerequisites of filing; stock subscription; affidavit of di- 
rectors; payment of fees.—Such articles of association shall not be filed and 
recorded in the office of the Secretary of State until at least one thousand dol- 
lars of stock for every mile of railroad proposed to be made is subscribed there- 
to, and five per cent paid thereon in good faith, and in cash, to the directors 
named in the articles of association; nor until there is indorsed thereon or an- 
nexed thereto an affidavit made by at least three of the directors named in such 
articles, that the amount of stock required by this section has been in good faith 
subscribed and five per cent paid in cash thereon as aforesaid, and that it is in- 
tended in good faith to construct or to maintain and operate the road mentioned 
in such articles of association, which affidavit shall be recorded with the articles 
of association, as aforesaid; nor until said directors shall pay the taxes and fees 
provided for under the chapter Corporations, article 14, entitled Taxes and Fees. 
(1871-2, 'c. 138, 's.’2% Code, s.. 1933371905, c. 168; Rev., sa. 2549 | C. oeueams eae 

Cross Reference.—See note to § 60-9. prior to the 1955 revision. For the present 
Editor’s Note. — This section refers to statutes relating to Fees and Taxes, see §§ 
the article entitled taxes and fees in the 55-155, 55-156, 55A-77 and 55A-78. 
former chapter Corporations as it stood 


§ 60-11. Amendment of charter by railroad; changing value of and 
issuing stock without par value.—Any railroad company heretofore or here- 
after organized under the laws of this State, whether under a special act, or other- 
wise, may, in the manner provided by § 55-31, as heretofore amended, amend 
its certificate of incorporation, articles of association or charter, for the purpose 
of increasing or decreasing its capital stock, changing its name, changing the 
par value of the shares of its capital stock, creating one or more classes of com- 
mon or preferred stock, creating shares of stock with or without nominal or par 
value, or for any purpose authorized by statutes now in force relating to the 
amendment of certificates of incorporation, articles of association or charters of 
corporations: Provided, however, that in case of a consolidated railroad com- 
pany, heretofore or hereafter organized under a special act or general laws of 
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this State and of any other state or states, a new class or classes of stock may 
be created upon authorization by vote of such amount of the outstanding capital 
stock, in no case less than a majority thereof, as may be prescribed by the pro- 
visions of the agreement of consolidation in pursuance of which such consolidated 
company was formed. (1929, c. 261.) 

Editor’s Note. — This section refers to revision. It is cited in the historical refer- 
former § 55-31 as it stood prior to the 1955 ences to present §§ 55-99 and 55-100. 


§ 60-12. Copy of articles evidence of incorporation.—A copy of any 
articles of association filed and recorded in pursuance of this article and of the 
record thereof, with a copy of the affidavit aforesaid indorsed thereon or annexed 
thereto, and certified to be a copy by the Secretary of State, shall be presumptive 
evidence of the incorporation of such company, and of the facts therein stated. 


(1871-2, c. 138, s. 3; Code, s. 1934; Rev., s. 2550: C. S., s. 3422.) 


Cross Reference.—See note to § 60-9. 


§ 60-13. Opening of subscription books.—When such articles of as- 
sociation and affidavit are filed and recorded in the office of the Secretary of State, 
the directors named in such articles of association may, in case the whole of the 
capital stock is not before subscribed, open books of subscription to fill up the 
capital stock of the company in such places and after giving such notice as they 
may deem expedient, and may continue to receive subscriptions until the whole 
of the capital stock is subscribed. (1871-2, c. 138, s. 4; Code, s. 1935: Rev,, 
Seo Ga. S. 3423,) 


§ 60-14. How stock paid for; forfeiture for nonpayment. — The di- 
rectors may require the subscribers to the capital stock of the company to pay 
the amounts by them respectively subscribed in such manner and in such install- 
ments as they may deem proper. If any stockholder shall neglect to pay any 
installment as required by a resolution of the board of directors, the said board 
shall be authorized to declare his stock and all previous payments thereon for- 
feited for the use of the company, but they shall not declare it so forfeited un- 
til they shall have caused a notice in writing to be served on him personally, 
or the same to be deposited in the post office, properly directed to him at the 
post office nearest his usual place of residence, stating that he is required to 
make such payment at the time and place specified in such notice, and that if he 
fails to make the same, his stock and all previous payments thereon will 
be forfeited for the use of the company, which notice shall be served as aforesaid 
at least sixty days previous to the day on which payment is required to be made. 
(1871-2, c. 138, s. 7; Code, s. 1938; REVcasae 045 Go. Ses424.,.) 


§ 60-15: Repealed by Session Laws 1943, c. 543. 


§ 60-16. Stockholders’ liability for unpaid stock and to laborers; 
notice.—Each stockholder of any such company shall be individually liable to the 
creditors of such company to an amount equal to the amount unpaid on the 
stock held by him, for all the debts and liabilities of such company until the whole 
amount of the capital stock so held by him shall have been paid to the company, 
and all the stockholders of any such company shall be jointly and severally liable 
for the debts due or owing to any of its laborers and servants, other than con- 
tractors, for personal services for thirty days’ service performed for such company, 
but shall not be liable to an action therefor before an execution shall be returned 
unsatisfied in whole or in part against the corporation, and the amount due on 
such execution shall be the amount recoverable with costs against such stock- 
holder. Before such laborer or servant shall charge such stockholders for such 
thirty days’ service he shall give them notice in writing within twenty days after 
the performance of such service that he intends to hold them liable, and_ shall 
commence such action therefor within thirty days after the return of such 
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execution unsatisfied as above mentioned; and every such stockholder, against 
whom any such recovery by such laborer or servant shall have been had, shall 
have a right to recover the same of the other stockholders in such corporation 
in ratable proportion to the amount of the stock they shall respectively hoid with 
himself. (1871-2, c. 138, s. 10; Code, s. 1940; Rev., s. 2556 GaSe Sec4Zom 


§ 60-17. Liability of trustees and other fiduciaries holding stock. 
—No person holding stock in any such company as executor, administrator, 
guardian or trustee, and no person holding such stock as collateral security, shall 
be personally subject to any liability as stockholder of such company. The 
estates in the hands of such executor, administrator, guardian or trustee shall 
be liable in like manner and to the same extent as the testator or intestate or 
the ward or person interested in such trust fund would have been if he had been 
living and competent to act and hold the same stock in his own name, and a per- 
son pledging such stock shall be considered as holding the same, and shall be 
liable as a stockholder accordingly. (1871-2, c. 138, s. 11; Code, s. 1941; Rev., 
RAE YAU OSE S79) 


§ 60-18. Directors and presidents.—There shall be a board of six di- 
rectors, one of whom shall be elected president, of every corporation formed 
under this article, to manage its affairs. The directors shall be chosen annually 
by a majority of the votes of the stockholders voting at such election, in such 
manner as may be prescribed in the bylaws of the corporation, and they may and 
shall continue in office until others are elected in their places. In the election 
of directors each stockholder shall be entitled to one vote personally or by proxy 
on every share held by him thirty days previous to any such election, and vacancies 
in the board of directors shall be filled in such manner as shall be prescribed by 
the bylaws of the corporation. The inspectors of the first election of directors 
shall be appointed by the board of directors named in the articles of association. 
No person shall be a director or president unless he shall be a stockholder owning 
stock absolutely in his own right and qualified to vote for directors at the elec- 
tion at which he shall be chosen; and at every election of directors the books 
and papers of such company shall be exhibited to the meeting, if a majority 
of the stockholders present shall require it. (1871-2, c. 138, s. 5; Code, s. 1936 ; 
Reys-6.. 25027 Gas. pote.) 


§ 60-19. Appointment of officers and agents.—The president and di- 
rectors shall appoint a treasurer and secretary and such other officers and agents 
as shall be prescribed by the bylaws. (1871-2, c. 138, s. 6; Code, s. 1937; Rev., 
§. 25933 © 'Si%s, 9429) 


§ 60-20. Officials to account to successors. — The president and di- 
rectors of the several railroads, and all persons acting under them, are hereby 
required upon demand to account with the president and directors elected or ap- 
pointed to succeed them, and shall transfer to them forthwith all the money, 
books, papers, choses in action, property and effects of every kind and description 
belonging to such company. (1870-1, c. 72, ss. 1, 3; Code, s. 2001; Rev.; s. 
20468 -3@ fons: 34.309) 

Cross References—As to criminal lia- see § 14-253. As to embezzlement by of- 
bility for failure to account to successors,  ficers of a railroad, see §§ 14-94 and 14-95. 


ARTICLE 3. 
County Subscriptions in Aid of Railroads. 


§ 60-21. Counties may subscribe stock.—The boards of commissioners 
of the several counties shall have power to subscribe stock to any railroad com- 
pany when necessary to aid in the construction of any railroad in which the citizens 
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§ 60-22 


of the county may have an interest. 


Sree 0S Ci. 8 04512) 


Cross References. — As to incorporated 
town encouraging building of railroads, 
see § 158-1. As to township subscriptions, 
see § 60-26 and note. 

Editor’s Note. — As this section ap- 
peared in the Code of 1883 it permitted 
subscription when necessary to aid in the 
completion of any railroad. This phrase- 
ology was the cause of some litigation as 
it was doubtful whether the section was 
applicable only to those railroads which 
were partially completed or whether it 
extended to all such companies. The 
Supreme Court of North Carolina adhered 
consistently to the former view, while the 
federal courts adopted the latter. The deci- 
sions of the federal courts were made 
statutory by the substitution in the Revisal 
of 1905, of the word “construction” for the 
word “completion.” For the North Caro- 
lina cases prior to this substitution see 
Com’rs v. Snuggs, 121 N. C. 394, 28 S. 
E. 539 (1897); Com’rs v. Payne, 123 N. 
C. 432, 31 S. E. 711 (1898); Graves v. 
Commissioners, 135 N. C. 49, 47 S. E. 134 
(1904). For the controlling federal cases 
see Com’rs v. Coler, 113 F. 705 (1902); 
Wilkes County v. Coler, 190 U. S. 107, 47 
I. Ed. 971, 23 S. Ct. 738 (1903); Stanly 
County v. Coler, 190 U. S. 437, 23 S. Ct. 
811,47 L. Ed.1126 (1903). 

Interest of Citizens of County. — The 
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(1868-9, c. 171, s. 1; Code, s. 1996; Rev., 


same state and federal cases which were 
in conflict upon the question of whether 
this section referred to all railroads or 
only those partially completed (see Ed- 
itor’s Note above) were also at variance 
upon the sufficiency of interest requisite 
to authorize the subscription. The State 
cases maintained the position that the in- 
terest must be direct and in and of the 
county subscribing, while the federal cases 
were decided on the theory that a public 
interest would suffice. The best statement 
of this rule is found in Coler vy. Commis- 
sioners, 89 F. 257 (1898) where it is said: 
“The section does not require the citizens 
to have a direct pecuniary interest in the 
road, but a public interest, such as is cre- 
ated by the building of a railroad into the 
county, and the fixing of one of the termini 
therein, is sufficient to fulfill the condition 
and authorize a subscription to its stock by 
the county, and the issuance of bonds and 
levying of taxes to carry out the same.” 

Burden of Proving Validity. — Where 
the recitals in railroad bonds are that they 
were issued under a particular act of the 
legislature, the burden of validating them, 
as made under this section, is on the party 
alleging their validity. Graves v. Com- 
Dlussioners £135 eIN. .C, 40947 Gi 7 on 
(1904). 


§ 60-22. Election on question of county aid.—The board of commis- 


sioners of any county proposing to take stock in any railroad company shall meet 
and agree upon the amount to be subscribed, and if a majority of the board shall 
vote tor the proposition, this shall be entered of record, which record shall show 
the amount proposed to be subscribed, to what company, and whether in bonds, 
money or other property, and thereupon the board shall order an election, to be 
held on a notice of not less than thirty days, for the purpose of voting for or 
against the proposition to subscribe the amount of stock agreed on by the board 
of county commissioners. If a majority of the qualified voters of the county shall 
vote in favor of the proposition, the board of county commissioners, through their 
chairman, shall have power to subscribe the amount of stock proposed by them 
and submitted to the people, subject to all the rules, regulations and restrictions 
of other stockholders in such company: Provided, that the counties, in the man- 
ner aforesaid, shall subscribe from time to time such amounts, either in bonds or 
money, as they may think proper. (1868-9, c. 171, s. ei Codenis, 1997? “Revs 
ame 09 CS $834325) 


Editor’s Note. — Section 160-62 and of subscription to two different railway 


article VII, § 7 of the Constitution re- 
quire a popular vote for the contraction 
of debts by cities and towns except in the 
case of necessary expenses. 

Submission of Two Subscriptions as 
Single Proposition. — Where the question 


corporations is to be submitted to a vote, 
it is improper and irregular to submit 
them as a single proposition, at the same 
election and on the same ballot. Goforth 
Vaeshuthertordeky. Constr.» Co.,.96. N.. C, 
535, 2 9. 1.361 .(1887). 


§ 60-23. Conduct of election. — All elections ordered under General 
Statutes § 60-22 shall be conducted by the county board of elections under the 
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laws and regulations provided for the election of members of the General As- 
sembly. 

The results of such elections shall be canvassed and declared by the county 
board. of elections: (1868-9)c.v 171, 65:3; Godeis, 19985, Revij's.025603) Gaoies: 
3433 1947 CM ely) 


Editor’s Note. — The 1947 amendment 
rewrote this section. 
§ 60-24. Interest on bonds. — In case the county shall subscribe the 


amount proposed in bonds, the board of commissioners shall have power to fix 
the rate of interest, not to exceed the rate of six per cent, when the principal 
on said bonds shall be payable and at what place, and shall also fix the time and 
places of paying the interest, and shall also determine the mode and manner of 
paying the same; and also to raise by taxation, from year to year, the amount 
necessary to meet the interest on such bonds. (1868-9, c. 171, s. 4; Code, s. 1999; 
Rev. gon 00le.C..5,.154 0404) 

No Estoppel by Payment of Interest.— 
The payment of interest from year to year 
on the bonds is not an estoppel and does 


§ 60-25. Collection and disposition of taxes authorized.—The taxes 
authorized by this article to be raised for the payment of interest or principal 
shall be collected by the sheriff or tax collector in like manner as ad valorem 
taxes, and be paid into the hands of the county treasurer, to be used by the 
chairman of the board of county commissioners as directed by this article. (1868- 
9. G71 s.:5 + \CodeseZ000+ Revausm25023Cvon sa 34305) Osage: 543.) 

Cross Reference. — As to collection of inserted the words “or tax collector” and 
taxes generally, see § 105-372 et seq. substituted the words “ad valorem” for 
Editor’s Note. — The 1943 amendment the words “other state.” 


not validate them. Commissioners v. 
Payne, 123 N. C. 432, 31 S. E. 711 (4898). 


ARTICLE 4. 
Township Subscriptions in Aid of Railroads. 


§ 60-26. Townships may subscribe stock.—The board of commis- 
sioners of the several counties of the State shall have power to subscribe stock 
for the use and benefit of any township in their several counties, when necessary 
to aid in the construction of any railroad, which is now or may be hereafter in- 
corporated under the laws of this State, in which the citizens of such county 
may have an interest. (191 / Mer OAms 23 eS 3450.) 


Editor’s Note.—In Graves v. Com’rs, 
135 N. C. 49, 47 S. E. 184 (1904), it was 
held that § 60-21 did not apply to town- 
ships and that there existed no provision 
authorizing the aid from townships similar 
to that which might be afforded by coun- 
ties under § 60-21. The Supreme Court, 
however, has held in several cases, that, 
despite the absence of express statutory 
provisions townships may by observing 
the constitutional requirements, issue bonds 
to aid in the construction of railroads. 


Wood v. Oxford, 97 N. C. 227, 2 S. E. 
653 (1887); Brown v. Commissioners, 100 
Ni. C. 492, 5 -S. E178 (1885)5 ee Oieemn. 
Commissioners, 107 N. C. 248, 12 S. E. 69 
(1890); Wittkowsky v. Com’rs, 150 N. 
C. 90, 63 S. E. 275 (1908). See also, Mc- 
Cracken v. Greensboro, etc., R. Co., 168 
N.. Cy-62,. 84S. E.) 30' (1915) aleerrouia 
seem that these latter cases are made 
statutory by the enactment of this article 
in 1917. 


§ 60-27. Election on question of township aid. — The board of com- 
missioners of any county proposing to take stock, for the use and benefit of any 


township, 


as mentioned in § 60-26, shall meet and agree upon the amount to 


be subscribed for such township, and if a majority of the board shall vote for 


the proposition, this shall be entered of record, which record shall show the 
amount proposed to be subscribed, and for what township, to what company, and 
whether in bonds, money or other property; and thereupon the board shall order 
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an election, to be held upon a notice of not less than thirty days, in each and every 
township for whose use and benefit such subscription is proposed to be made 
for the purpose of voting for or against the proposition to subscribe the amount 
agreed on by the board of commissioners. If a majority of the qualified voters 
of the township for whose use and benefit such subscription is proposed to be 
made shall vote in favor of the proposition, the board of county commissioners 
through their chairman shall have power to subscribe the amount of stock pro- 
posed by them, and submitted to the voters, for the use and benefit of such town- 
ship, subject to all the rules, regulations, and restrictions of other stockholders 
in such railroad company: Provided, that the township, in the manner afore- 
said, shall subscribe from time to time such amounts, either in bonds or money, 
as it may think proper. (1917, c. 64, s.2;C. S.,s. 3437.) 


§ 60-28. Conduct of election; canvass of votes.—All elections ordered 
under § 60-27 shall be held by the county board of elections of the county in which 
such township is located, under such laws and regulations as are now or may 
hereafter be provided for the election of members of the General Assembly. 
The votes of each township for whose use and benefit subscription under this 
article is proposed to be made shall be canvassed and the results of such election 
declared by the county board of elections of the county in which such township 
pemlocated ii(1917, 08648935 GSitswi3438 +1 1947: ¢. 7S19) 

Editor’s Note.— The 1947 amendment wrote the latter part of the second sen- 
substituted in the first sentence “county tence. 
board of elections” for “sheriff” and re- 


§ 60-29. Bond issue; special tax.—In case the township shall authorize, 
at the election herein provided for, a subscription of the amount proposed in 
bonds, the board of commissioners shall have power to fix the rate of interest, not 
to exceed the rate of six per cent, when the principal of such bonds shall be pay- 
able, and at what place, and shall also fix the time and place for paying interest, 
and shall also determine the mode and manner of paying the same. The board of 
commissioners shall, in order to provide for the payment of the bonds and inter- 
est thereon authorized to be issued by this article, compute and levy each year 
at the time of levying the county taxes a sufficient tax upon the property in any 
township authorizing the issuing of bonds under this article to pay the interest 
on the bonds issued on account of and for the use and benefit of such township, 
and shall also levy a sufficient tax to create a sinking fund to provide for the 
payment of such bonds at maturity. Such taxes shall be levied and collected 
annually and under the same laws and regulations as shall be in force for levy- 
ing and collecting other county taxes. (1917, c. 64, s. A Fans 6439 - 1943) 
c. 543.) 

Editor’s Note.— The 1943 amendment appearing between the words “county” and 
struck out the words “and state” formerly “taxes” in the second sentence. 


§ 60-30. Levy, collection, and disposition of tax.—The tax authorized 
by this article to be raised for the payment of interest and principal shall be levied 
by the board of commissioners of the county in which such township is located, 
at such times as is now or hereafter may be fixed for levying ad valorem county 
taxes, against the taxable property located in such township, in addition to the 
regular ad valorem county taxes assessable against such property. The tax shall 
be collected by the sheriff or tax collector or other collecting officer of the county 
in which such township is located in like manner as ad valorem taxes are col- 
lected, and shall be paid into the hands of the county treasurer, to be used by the 
chairman of the board of commissioners as directed by this article. (1917, c. 64, 
Ba; ©2'5), sx 3440391943; ce? 543.) 

Cross Reference. — As to collection of substituted the words “ad valorem” for 
taxes generally, see § 105-372 et seq. former references to state and other taxes. 
Editor’s Note.— The 1943 amendment 
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§ 60-31. Tax to be kept separate.—The taxes levied and collected under 
the provisions of this article shall be kept separate and apart from all other ad 
valorem taxes levied and collected in the county in which such township shall be 
located. (1917, c. 64, s. 6; C. S., s. 3441; 1943, c. 543.) 


Editor’s Note.— The 1943 amendment 
substituted the words “ad valorem” for the 
words “state and county.” 


§ 60-32. Townships may subscribe to purchase of railroad corpora- 
tions.—The board of commissioners of the several counties of the State shall 
have power to make subscriptions, for the use and benefit of any township in their 
several counties, for the purpose of purchasing or aiding in the purchase of any 
railroad corporation now or hereafter incorporated under the laws of this State 
which shall be dissolved or whose property and franchises are proposed to be 
sold privately or under execution, judicial decree, deed in trust, mortgage, or 
other conveyance, and all the provisions of this article shall apply as fully and 
as well to such subscriptions as they do to subscriptions to stock to aid in the 
construction of railroads. (1917, c. 64, s. 1; 1919, c. 130, s. 1; C. S., s. 3442.) 


§ 60-33. Election on question of purchase; proxies to represent 
stock.—The county commissioners shall, upon the petition of one-fourth of the 
qualified voters of any township mentioned in § 60-32, order an election and sub- 
mit the question of such subscription according to the terms of the petition. At 
such election five persons shall be chosen as proxies to represent such stock, if 
the vote shall be in favor of the subscription, in all respects as fully as if private 
promoters, corporators or holders of such stock. They shall be eligible to the 
position of director or other office in the corporation. They shall hold office until 
the first Monday in December following the next general election and until their 
successors chosen at such general election shall qualify. Such proxies shall be 
chosen at the general election every two years as township officers are. They 
shall have authority, alone, if sole purchasers, and with the proxies from other 
townships and others participating in the purchase, if not acting alone, to pur- 
chase such railroad property and franchise, and shall constitute a new corpora- 
tion upon compliance with law as in other cases of a dissolution and sale of rail- 


road property and franchise. (1917, c. 64, s. 2; 1919, c. 130, $2: Cocos meme tecie 


§ 60-34. Increase of interest; procedure.—Whenever the board of 
county commissioners of any county has subscribed for the use and benefit of 
any township to any interest in any railroad or railroad corporation, as provided 
in this article, and the majority of the proxies chosen to represent the stock or 
interest of the township in such railroad shall certify to the board of commis- 
sioners that in their opinion the interest of the township in said railroad or rail- 
road corporation should be increased, the board of county commissioners shall 
order an election to be held in such township, upon the petition of one-fourth of 
the qualified voters of such township, in the same manner as provided in this 
article, and if the majority of the qualified voters of such township shall vote in 
favor of the proposition contained in the petition, the county commissioners shall 
execute and deliver the bonds authorized, levy and collect in the township and dis- 
pose of the tax, as authorized in this article. (Ex. Sess. 19245 carli7 sae) 


§ 60-35. Execution and sale of bonds for increase of interest.—Said 
bonds shall be executed by the chairman of the board of county commissioners 
of such county, attested by the clerk of said board, who shall affix the seal of the 
board, and deliver the same to the board of proxies representing said township. 

The board of proxies shall advertise said bonds as provided by law, and faith- 
fully apply the same to the purposes set forth in the petition for the election. (Ex. 
Sess 1924) cell 7..scc, 0.) 
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§ 60-36. Organization of proxies; report; vacancies. — The proxies 
chosen at each general election shall qualify and organize on the first Monday in 
December, elect a chairman, vice-chairman and secretary, and they shall annually 
in each year file with the board of county commissioners a copy of the report re- 
quired by law to be made to the Interstate Commerce Commission. 

Any vacancy occurring in the board of proxies shall be filled by the board of 
proxies until the next general election. (Ex. Sess. 1924, c. 117, ss. 4, 5.) 


ARTICLE 5. 


Powers and Liabilities. 


§ 60-37. Powers of railroad corporations enumerated.—Every rail- 


road corporation shall have power: 


(1) To Survey and Enter on Land.—To cause such examination and surveys 
for its proposed railroad to be made as may be necessary to the selec- 
tion of the most advantageous route; and for such purpose, by its offi- 
cers or agents and servants, to enter upon the lands or waters of any 
person, but subject to responsibility for all damages which shall be 


done thereto. 


Cross Reference.—As to right of entry 
on land, see § 40-3. 

Conflicting Locations—As between two 
railroad companies the first location be- 
longs to that company which first defines 


and marks its route and adopts the same 
for its permanent location by authoritative 
corporate action. Fayetteville Street Ry. 
v. Aberdeen & R. R. Co., 142 N. C. 423, 55 
S. E. 345 (1906). 


(2) To Condemn Land under Eminent Domain.—To appropriate land and 
rights therein by condemnation, as provided in the chapter Eminent 


Domain. 


Cross References——As to condemnation 
by right of eminent domain, see § 40-2 et 
seq. As to amount of land which may be 
condemned, see § 40-29. 

Editor’s Note.—Since railroads are quasi- 
public corporations they are given by the 
State the power to take, by proper pro- 
ceedings the necessary lands upon which to 
build their roads. Nor will the courts 
enjoin a railroad corporation from con- 
demning land for a public purpose on the 
ground that the corporation was irregu- 
larly organized. In Powers v. Hazelton, 
etc., R. Co., 33 Ohio St. 429 (1878), it was 
held that a landowner could not be per- 
mitted to prove, as a defense to condem- 
nation proceedings instituted by a regu- 
larly organized railroad corporation, that 
the company was incorporated not for a 


public use, but for the private purposes of 
the corporators only, and that there was 
no public necessity for the road. See 
Wellington, etc., R. Co. v. Cashie, etc., R. 
CosmiizoN,: Cr690,719 SHE. 646 (1894). 

Land May Be Taken from Another 
Railroad.—Land acquired by one railroad 
company under a legislative grant of the 
right of eminent domain, and not neces- 
sary for the exercise of its franchise or the 
discharge of its duties, is liable to be taken 
under the law of eminent domain for the 
use of another railroad company. North 
Carolina, etcy? Ret Co. ve iCarolina, ‘etc., R.- 
Co. 83 N. C. 489 (1880). 

Cited in Thompson v. Seaboard Air 
Line! R., Co:,.248.NC. 577,104 S. BE. (2d) 
181 (1958). 


(3) To Take Property by Grant—To take and hold such voluntary grants of 
real estate and other property as shall be made to it to aid in the con- 
struction, maintenance and accommodation of its railroad; but the real 


estate received by voluntary 
purposes of such grant only. 


Editor’s Note.— Railroads can acquire 
real estate only by statutory authority. 
In 1 Elliott on Rys., sec. 390, the general 
principle is stated as follows: “The rule 
is well established that a railroad corpo- 
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grant shall be held and used for the 


ration cannot acquire and hold lands for 
any purposes except such as are authorized 
by statute. The authority must be con- 
ferred by legislation or it does not exist. 
It is, however, not necessary that the au- 
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thority should be expressly conferred. It 
may be implied.” See Wallace v. Moore, 
178: N-uCe tia 100. 5.9. 23 Lolo 
Extending User of Right of Way.— 
While a railroad can use only the part of 
its right of way actually occupied, when- 
ever the necessities of the company require 
it, it can extend its user of the right of 
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way to the extent of the statutory right 
for additional tracks or other railroad 
purposes. .R. R. ve Olive, 142.°N. C2573 
264, 55 S. E. 263 (1906); Atlantic, etc., R. 
Co. ve sBunting, 168. NeiG.5 70. Soom 
1009 (1915); Tighe v. Seaboard Air Line 
Ri Col 1762 Nii Cee39N 97 4S E64 Clots) 


(4) To Purchase and Hold Property.—To purchase and hold and use all 


such real estate and other property as may be necessary for the con- 
struction and maintenance of its railroad and the stations and other 
accommodations necessary to accomplish the object of its incorpora- 


tion. 


Cross Reference.—As to adverse posses- 
sion of property owned by a railroad, see 
§ 1-44. 

A conveyance of land for use as a rail- 
road right of way by deed in regular form 
of bargain and sale, reciting a valuable 
consideration, is presumptively a deed of 
purchase within the meaning of this sec- 


tion and must be interpreted as an ordi- 
nary deed, so that when the granting 
clause is sufficient in form to convey the 
fee simple and the habendum and war- 
ranties are in harmony therewith, it con- 
veys the fee and not a mere easement. 
McCoster v. Barnes, 247 N. C. 480, 101 
Sivie Codg8300(1958)- 


(5) To Grade and Construct Road. — To lay out its road, not exceeding 


one hundred feet in width, and to construct the same; to take, for the 
purpose of cuttings and embankments, as much more land as may be 
necessary for the proper construction and security of the road; and 
to cut down any standing trees that may be in danger of falling on the 
road, making compensation therefor as provided in the chapter Emi- 
nent Domain. 


Cross Reference.—See § 40-29. 
Change of Grade.—A railroad company 
has a right to change the grade of its road- 


bed or to remove it to any point on its 
right of way. Brinkley v. Southern R. Co., 
135 N. C, 654,47 S. E. 791 (1904). 


(6) To Intersect with Highways and Waterways.—To construct its road 


across, along or upon any stream of water, watercourse, street, high- 
way, plankroad, turnpike, railroad or canal which the route of its 
road shall intersect or touch; but the company shall restore the stream 
or watercourse, street, highway, plankroad or turnpike road, thus in- 
tersected or touched, to its former state or to such state as not ua- 
necessarily to have impaired its usefulness. Nothing in this chapter 
contained shall be construed to authorize the erection of any bridge or 
any other obstruction across, in or over any stream or lake navigated 
by motor boats, commensurate in size to sailboat, or sailboats or ves- 
sels, at the place where any bridge or other obstructions may be pro- 
posed to be placed, nor to authorize the construction of any railroad 
not already located in, upon or across any streets in any city without 


the assent of the corporation of such city. 


Cross References.—As to the power of 
the Utilities Commission to regulate cross- 
ings, see § 63-50. As to the duty of rail- 
roads to construct and maintain bridges 
which it has necessitated building, see §§ 
136-75 and 136-78; as to duty to provide 
cattle guards, see § 60-48. 

Editor’s Note. — The 1953 amendment 
inserted the words “motor boats, commen- 
surate in size to sailboat, or sailboats or 
vessels” in lieu of “steam or sailboats” 
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formerly appearing in lines eight and nine 
of subdivision (6). 

For note on misuse of railroad right of 
way, see 29 N. C. Law Rev. 312. 

Duty to Public.—While railroad corpo- 
rations are given the right and power to 
construct their roads across streets, high- 
ways, etc., they must maintain a safe and 
convenient crossing there, making it, as 
far as they can, as safe and convenient to 
the public as it would have been had the 
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railroad not been built. Raper v. Wilming- 
fon etc... R, Co... 126.N..C.. 563,36 S18, 
115 (1900). 

Duty When Railroad Changes Grade of 
Street. — Where a railroad accepts the 
benefits or statutory authorization and 
changes the grade of a street or highway 
it must assume and comply with the bur- 
den imposed and restore the street to a 
useful condition. If, to meet the burden so 
imposed, it becomes necessary to go be- 
yond the railroad right of way and change 
the grade of a street, thereby impairing 
access of an abutting property owner, 
compensation must be paid for the dimi- 
nution in value resulting from the denial 
of access. ‘Thompson vy. Seaboard Air 
imesh Co, 248eNsC. 577, 104.S. FE. @d) 
181 (1958). 

Whole Street Cannot Be Appropriated.— 
In Seaboard Air Line R. Co. v. Raleigh, 
219 F. 573, 581 (1914), in construing this 
Section\it is said: “It is doubtiul 
whether the language of the section can 
be construed to authorize the exclusive ap- 
propriation of the street. The sidewalk is 
a portion of the street appropriated to the 
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use of pedestrians. To construe the grant 
of the right to construct its road ‘across, 
along, or upon’ a street, always of much 
greater width than a railroad track and 
the crossties, as a grant of the right to oc- 
cupy the entire street or sidewalk, is not 
permissible in the light of the recognized 
rule of construction of such grants of 
power.” 

Assent of City an Essential Power.—The 
assent to the use of the street by a railroad 
company is often a most essential power, 
necessary to be used for the benefit of the 
people of the city. Griffin v. Southern R. 
Co,, 150 N. C. 312, 64 S. E. 16 (1909). 

When Court Cannot Review Grant.— 
The action of the board of aldermen in 
authorizing a railroad company to use a 
certain street for legitimate railroad pur- 
poses, the laying and use of tracks, etc., 
when the statutory power is given, is not 
reviewable by the courts at the instance 
of an owner of land on the street, claiming 
that some other street should have been so 
used. Griffin v. Southern R. Co., 150 N. 
C. 312, 64 S. E. 16 (1909). 


(7) To Intersect with Other Railroads.—To cross, intersect, join and unite 
its railroad with any other railroad before constructed, at any point on 
its route, and upon the grounds of such other company, with the nec- 
essary turnouts, sidings and switches and other conveniences in 


furtherance of the object of its connections. 


Every company whose 


railroad is or shall be hereafter intersected by any new railroad shall 
unite with the owners of such new railroad in forming such intersec- 
tions and connections and grant the facilities aforesaid, and if the 
two corporations cannot agree upon the amount of compensation to 
be made therefor, or the points and manner of such crossings and con- 
nections, the same shall be ascertained and determined by commis- 
sioners to be appointed by the court as is provided in the chapter Emi- 


nent Domain. 


Cross Reference.—As to appointment of 
commissioners, see § 40-11 et seq. 

Railroad Decides Necessity of Intersec- 
tion.—Where a railroad company has a 
right to condemn a way across the track 
of another company to manufacturing 
plants for a spur track to which the other 
company also has its siding, in competition 
for freight, the question whether it is nec- 
essary for the plaintiff company to build its 
spur is one in its discretion; and contro- 
versies as to whether the defendant could 
and would shift the plaintiff’s cars on 
its own track advantageously to the plain- 
tiff, and for a reasonable charge, are im- 
material. Virginia, etc., R. Co. v. Seaboard 
Air Line R. Co. 161 N. C. 531, 78 S. Ei 68 
(1913). 

No Restriction of Right Except Volun- 
tary.—A railroad company having the 
power of condemnation across the road of 
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another company should exercise this right 
with regard to the convenience of both 
parties and with as little interference with 
the use of the other party of its own track 
as can be obtained without a great increase 
in its cost and inconvenience. But the 
courts cannot restrict this right to be ex- 
ercised by a railroad to cases in which the 
courts may approve its reasonableness or 
expediency:: Virginia, etc., R. Co. v. Sea- 
board Air Line R. Co., 165 N. C. 425, 81 
wants. (617) (1914), 

Agreement or Condemnation Necessary 
for Entry.—Under this section one road 
cannot enter on the right of way of an- 
other for the purpose of connecting there- 
with without previous agreement, or con- 
demnation proceedings. Richmond, etc., R. 
Comiy sDushany etc. Ry)-Co. 104 N.C, 
658, 10 S. E. 659 (1889). 

Parol Agreement Ineffectual—A parol 
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agreement to allow one railroad company 
to extend its track on the right of way of 
another, for the purpose of connecting 
therewith, is a mere license, revocable at 
the will of the licensor, and will not oper- 
ate as an estoppel although the licensee has 
entered and made valuable improvements. 
Richmond, etc, R. Co. v. Durham, etc., 
Ry. Co., 104 N. C. 658, 10 S. E. 659 (1889). 


One railroad company will not be al- 
lowed to preclude competition by another 
in a particular area by arbitrarily refusing 
such other railroad reasonable use of its 
right of way and trackage. Seaboard Air 
Teines Ro Ca.) Vo Atlantice Codst a ea. 
Conw.0 NC, 495, Sey cee eeu) eed 
(1954). 

Use of Common Trackage.—The right 
of each of two railroads to equal use of 
common trackage does not mean identical 
use, and where one of them constructs a 
spur from its independent line to serve a 
certain area adjacent to such line, but the 
common trackage is used by it in its 
operation serving such spur, the other has 
the right to construct and use a spur from 
the common trackage when this is the 
sole feasible means it has to serve in- 
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dustries in the same area, provided such 
operations will not impair the use of the 
common trackage by the other. Seaboard 
Air Line R. Co. v. Atlantic Coast Line 
R: Cos!'840 “N! C.-495, 2825S EX Cedjerm 
(1954). 

Railroad companies forming corporation 
to provide common trackage held entitled 
to equal use of such trackage. Seaboard 
Air Line R. Co. v. Atlantic Coast Line 
R. Co3' 240 N. C.495, 82 SPH (adja 
(1954). 

Turnouts, Sidings and Switches.—In the 
absence of express statutory or charter 
authorization, the power to construct a 
railroad includes authority to construct 
such spur, industrial, switching and other 
auxiliary tracks as may be necessary to 
serve the public needs along or near the 
main line. Seaboard Air Line R. Co. v. 
Atlantic Coast Line R. Co., 240 N. C. 495, 
$2.5. BE. (2d) 77171954). 

Railroads have authority under this sec- 
tion to provide “turnouts, sidings, and 
switches” to serve industrial plants along 
or near their main lines. Seaboard Air 
Line R. Co. v. Atlantic Coast Line R. Co., 
940 N. C, 495, 82 S. E: (2d) 771 (1954). 


(8) To Transport Persons and Property. —- To take and convey persons and 
property on its railroad or by water by the power or force of stream, 
electricity or animals or by any mechanical power, and to receive 


compensation therefor. 


Cross References.—As to railroad’s duty 
to transport, see § 60-75. As to power 
of Utilities Commission to prevent dis- 
crimination in service, see § 62-56. As to 
discrimination in charges, see §§ 60-5, 60-6, 
and 62-56. 

Editor’s Note—The 1953 amendment 
inserted the words “or by water” in line 
two of subdivision (8). 


Charter May Confer Right to Lease.— 
The charter of a railroad company confer- 
ring the right to transport passengers and 
freight, and giving the power to “farm 
out” the right of transportation, authorizes 
the company to execute a valid lease of its 
property and franchises to another railroad 
company. Hill v. Atlantic, etc., R. Co., 143 
NoC) 539,055: Dae coe (L0G 


(9) To Erect Stations and Other Buildings——To erect and maintain all nec- 
essary and convenient buildings, stations, fixtures and machinery for 


the accommodation and use 


Cross References.— As to power of 
Utilities Commission to regulate establish- 
ment of stations, see § 62-41 et seq. As 
to power of railroad companies to con- 


of its passengers, freight and business. 


demn land for union depots, see § 40-4. 
As to abandonment or relocation of sta- 
tion, see § 62-53. 


(10) To Borrow Money, Issue Bonds and Execute Mortgages.—From time 
to time to borrow such sums of money as may be necessary for com- 
pleting and finishing or operating its railroad, and to issue and dispose 
of its bonds for any amount so borrowed, and to mortgage its corpo- 
rate property and franchises and to secure the payment of any debt 
contracted by the company for the purposes aforesaid, and the di- 
rectors of the company may confer on any holder of any bond issued 
for money borrowed, as aforesaid, the right to convert the principal 
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due or owing thereon into stock of such company at any time under 
such regulations as the directors may see fit to adopt. 

Cross Reference— As to control of contract debts, and every corporation pos- 
Utilities Commission over pledge of as- sessing such power must also have power 
sets, issuing securities, etc., see § 62-81 to acknowledge its indebtedness under its 
et seq. corporate seal, i. e, to make and issue 

Corporation Has Power to Issue Bonds. its bonds. Commissioners v. Atlantic, etc., 
—A railroad corporation has power to R. Co., 77 N. C. 289 (1877). 


(11) To Lease Rails—To lease iron rails to any person or corporation for 
such time and upon such terms as may be agreed on by the contracting 
parties, and upon the termination of the lease by expiration, forfeiture 
or surrender, to take possession of and remove the rails so leased as 
if they had never been laid. 

(12) To Establish Hotels and Eating Houses. — To purchase, lease, hold, 
operate or maintain eating houses, hotels and restaurants for the ac- 
commodation of the traveling public along the line of its road. (1871- 
He MISS 5182290 Code ms 1957 ¢.1887 ten 347 LOCO MCOL GEER eV. SS. 
2567, 2575; C. S., s. 3444; 1953, c. 675, ss. 6, 7.) 


§ 60-38. Engaging in unauthorized business.—It shall be unlawful for 
any railroad company incorporated under the laws of this State, or any railroad 
company incorporated under the laws of any other state and operating one or 
more railroads in this State, to engage in any business other than the business 
authorized by its or their charter. 

Any railroad company violating the provisions of this section shall be guilty 
of a misdemeanor, and upon conviction shall be fined in the discretion of the 
COURUs ax ess 61924" ce 80.) 


§ 60-39. Power to aid in construction of connecting and branch 
lines.—Any railroad or other transportation company shall have the right to 
aid in the construction of any railroad or branch railroad in this or an adjoining 
state connected with it directly or indirectly, if the construction of such rail- 
road or branch railroad is authorized by law. GloS51e2 105. sate Rey... 6.2507, 
SuDscGmheC.5,; 5+. 5445.) 


§ 60-40. Power to seize fuel. — If any railroad or other transportation 
company finds it necessary, in order to prevent delays in the transportation of 
freight or passengers, to take possession of coal, wood, or other fuel not its own 
property and convert it to its own use without an agreement with the owner 
thereof, it shall notify such owner within three days of such taking that his prop- 
erty has been appropriated, giving the date thereof, and shall, within a period 
of thirty days, pay for such coal, wood or other fuel at the invoice price at place 
of shipment, plus twenty-five per cent. Should the transportation company fail 
to notify the consignee or owner within such three days or pay for the coal, wood 
or other fuel at the invoice price at place of shipment, plus twenty-five per cent 
as above provided, within thirty days after converting the same to its own use, 
it shall in addition forfeit to the party aggrieved the sum of twenty-five dollars 
for the first day of failure to notify such consignee of the appropriation of the 
fuel, or its failure to pay for the same, and five dollars for each day thereafter 
in which it shall fail to notify such consignee or PayerOu tnessame. (1903, .c, 
p10; s:4, Rev,,s, 2017; 1907, c. 467"'C,S., s, 3446. ) 


§ 60-41. Agreements for through freight and travel.—The directors 
representing the stock held in the various railroad corporations are hereby au- 
thorized and empowered to enter into such agreements and terms with each 
other as to secure through freight and travel without the expense of transfer of 
freight, or breaking the bulk thereof, at different points along the lines, and for 
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this purpose may use the road or roads and the rolling stock of such corporations 
or companies on such terms as may be agreed upon by them. (1866-7, c. 105; 


Code, s. 1995; Rev., s. 2640; C. S., s. 3447.) 


§ 60-42. Intersection with highways. — Whenever the track of a rail- 
road shall cross a highway, turnpike or plankroad, such highway, turnpike or 
plankroad may be carried under or over the track, as may be found most ex- 
pedient; and in cases where an embankment or cutting shall make a change in 
the line of such highway, turnpike or plankroad desirable, then such corporation 
may take such additional lands for the construction of the road, highway, turn- 
pike or plankroad on such new line as may be deemed requisite by the directors. 
Unless the land so taken shall be purchased for the purposes aforesaid, compen- 
sation therefor shall be ascertained in the manner prescribed in the chapter 
Eminent Domain, and duly made by such corporation to the owners and persons 
interested in such land. The same when so taken shall become a part of such in- 
tersecting highway, turnpike or plankroad in such manner and by such tenure 
as the adjacent parts of the same highway, turnpike or plankroad may be held for 
highway purposes. (1871-2, c. 138, s. 26; Code, s. 1954; Rev., s. 2568; C. S., 
s. 3448.) 

Cross References. — See § 60-37, subdi- 
vision (6), and § 60-43. As to the power 
of Utilities Commission to regulate cross- 
ings, see § 62-50. As to ascertaining the 
compensation for land taken, see § 40-11 
ets Seq: 


Cited in Raper v. Wilmington, etc. R. 
Co., 5126°)Ni Gni5637 8369S). Hiei see coen 
Elerndon! v4 Southernyy Ra Conn Lome: 
650, 77 S. E. 683 (1913). 


§ 60-43. Obstructing highways; defective crossings; failure to re- 
pair after notice misdemeanor.—Whenever, in their construction, the works 
of any railroad corporation shall cross established roads or ways, the corporation 
shall so construct its works as not to impede the passage or transportation of per- 
sons or property along the same. If any railroad corporation shall so construct 
its crossings with public streets, thoroughfares or highways, or keep, allow or 
permit the same at any time to remain in such condition as to impede, obstruct 
or endanger the passage or transportation of persons or property along, over or 
across the same, the governing body of the county, city or town, or other public 
road authority having charge, control or oversight of such roads, streets or 
thoroughfares may give to such railroad notice, in writing, directing it to place 
any such crossing in good condition, so that persons may cross and property be 
safely transported across the same. If the railroad corporation shall fail to put 
such crossing in a safe condition for the passage of persons and property within 
thirty days from and after the service of the notice, it shall be guilty of a 
misdemeanor and shall be punished in the discretion of the court. Each calendar 
month which shall elapse after the giving of the notice and before the placing of 
such crossing in repair shall be a separate offense. This section shall in nowise 
be construed to abrogate, repeal or otherwise affect any existing law now ap- 
plicable to railroad corporations with respect to highway and street crossings; 
but the duty imposed and the remedy given by this section shall be in addition 
to other duties and remedies now prescribed by law. (R. C., c. 61, s. 30; 1874- 
5,.c, 63; Code,,s. 1710; Rev, $2069 = 1915) C1250 uss. 1a 00 eee eae 


Cross References.—As to the power of 
Utilities Commission to regulate crossings, 
see § 62-50. As to duty of railroad to 
maintain bridges, see § 136-75. As to duty 
of railroad to provide drawbridge, see § 
136-78. As to venue in action against rail- 
road, see § 1-81. 

Duty to Maintain Safe and Convenient 
Crossing.—While railroad corporations are 


given the right and power to construct 
their roads across streets, highways, etc., 
they must maintain a safe and convenient 
crossing there, making it, as far as they 
can, as safe and convenient to the public as 
it would have been had the railroad not 
been built. Raper v. Wilmington, etc., R. 
Co.,, 126 N:. C)-563;) 3640S Ht teeta coos 

Duty Not Restricted to Public Highway. 
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—This section does not restrict the rail- 
road’s duty to crossings of “public high- 
ways,’ but uses the broader and generic 
term “highways,” which might include any 
road used by the public as a mill and 
church road and in going to town. Go- 
forth v. Southern R. Co., 144 N. C. 569, 
579. EH) .209 (1907): 

Same—Applies to Private Crossings.— 
An “established road or way” which a rail- 
road company may not obstruct in cross- 
ing it with its tracks extends to those whose 
use is of a private nature, and not neces- 
sarily those dedicated to a public use, and 
in such instances, where the rights of a 
railroad and the rights of the public to 
the use of their roads or ways conflict, the 
former must give place to the latter. Tate 
ventpeaboard (Airy Line R. Co: 168 N.C: 
523, 84 S. E. 808 (1915). 

Duty When Railroad Changes Grade of 
Street—Where a railroad accepts the 
benefits of statutory authorization and 
changes the grade of a street or highway 
it must assume and comply with the bur- 
den imposed and restore the street to a 
useful condition. If, to meet the burden 
so imposed, it becomes necessary to go 
beyond the railroad right of way and 
change the grade of a street, thereby im- 
Pairing access of an abutting property 
Owner, compensation must be paid for 
the diminution in value resulting from the 
denial of access. Thompson v. Seaboard 
iu mieine ike Co,6248 No CA5770104 S)E. 
(2d) 181 (1958). 

“Negligent Construction” Defined—By 
“negligent construction” is meant such an 
improper construction of the crossing, 
whether arising from negligence, indiffer- 
ence, or motives of economy, as unneces- 
sarily increases the danger of using the 
public highway. Raper v. Wilmington, 
Cteym Oo. i26N. C563..36, 5. Bh. 115 
(1900). But the mere fact that a crossing 
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is dangerous does not necessarily impute 
negligence to the railroad company. Ed- 
wards y. Atlantic Coast Line R. Co., 129 
NeC 78,9395-5," E34 730001901), 

Right to Assume That Crossing Is 
Safe——One has the right to assume that a 
railroad company has discharged its duty 
to the public by keeping the crossing in 
safe condition. ‘Tankard v. Roanoke R., 
etc CO. NY Og 258) PSS. Hy 46 
(1895). 

Indictment.—An indictment charging a 
railroad company with obstructing a pub- 
lic road by the use of plank at a cross- 
ing is fatally defective if it does not 
charge the manner of the misuse of the 
plank. State v. Roanoke R., etc., Co., 109 
NEL CAS60N1S Seok. 17190 (1897). 

It is a fatal variance in an indictment 
for obstructing a highway at a railroad 
crossing, to prove that the defendant per- 
mitted for some time a dangerous hole to 
remain in the crossing. State v. Roanoke 
Regetc., On 109 N.C. . 560. 158 5. 2 719 
(1891). 

When Injury Might Have Been Caused 
by Defective Crossing.—Under this sec- 
tion it is error for the trial court to sus- 
tain a motion of nonsuit on competent 
evidence from which the jury could have 
found that if defendant’s crossing over 
a neighborhood road had not been negli- 
gently left in a dangerous condition, 
plaintiff would not have been injured by 
the slipping and falling thereon of the 
mule upon which he was riding. Go- 
forth v. Southern R. Co., 144 N. C. 569, 
57 S. E. 209 (1907). 

Applied in Bundy v. Powell, 229 N. C. 
707, 51S. E. (2d) 307 (1949). 

Cited in Bass v. Navigation Co., 111 N. 
C. 439, 16 S. E. 402 (1892); Stone v. Sea- 
board Air Line R. Co., 197 N. C. 429, 149 
SiH 399 (1929), Cashatt v. Brow, 211 
IN, 1367,7190 5S. B. 480. (1937). 


§ 60-44. Service of notice of defective crossings. — The notice re- 
quired by § 60-43 may be served upon the agent of the offending railroad located 
nearest to the defective or dangerous crossing about which the notice is given, or 
it may be served upon the section master whose section includes such crossing. 
Such notice may be served by delivering a copy to such agent or section master, 
or by letter properly stamped, registered and addressed to either of such per- 


SOLS LOLOy C2250 "e091 39 G8 Ss 5.96450.) 


§ 60-45. Change in location of highways.—JIn order to prevent the 
frequent crossing of such road or ways, or in cases where it may be necessary to 
occupy the same, the corporation may change the roads and ways so as to avoid 
such crossing and occupation, and to such points as may be deemed expedient. 


aC ie Olas ol: 1o/4-5, ¢ SoreCode, 6. 1711 Rey, sa 2570: GC, S.,is. 3451.) 


A railroad company may make a change 
in a county road that does not necessarily 
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impair its usefulness. Brinkley v. Southern R. 
Co., 135 N. C. 634, 47 S. E. 791 (1904), 


§ 60-46 Cu. 60. RAILROADS AND OTHER CARRIERS § 60-48 
§ 60-46. Damages due to change in location.—For any injury done to 
the lands of persons by taking them under § 60-45, the value thereof shall be 
assessed in like manner as is provided for assessing damages to real estate for 
taking lands under the chapter Eminent Domain. (R. C., c. 61, s. 32; 1874-5, 
CSO eCodes Sml7 La Reva Si 207 Ip tOgne ODay ; 
Cross Reference.—As to manner of as- 
sessing damages when parties cannot 
agree, see § 40-11 et seq. 


§ 60-47. Old road not to be impeded until new road is made.—Be- 
fore any part of an established road or way shall be impeded by any railroad cor- 
poration, the new road or way shall be prepared and made equally good with the 
portion proposed to be discontinued; and then the same shall be deemed a part 
of the original road or way, and shall be kept up and repaired as before the 
change. (R. C.,'c. 61, s.°33; 1874-5) c. 83 Code, $1713; Rev., si 257230Gaiee 
s. 3453.) 


§ 60-48. Cattle guards and private crossings; failure to erect and 
maintain misdemeanor.—Every incorporated company owning, operating or 
constructing, or which shall hereafter own, operate or construct, or any company 
which shall hereafter be incorporated and shall own, operate or construct any 
railroad passing through and over the land of any person now enclosed, or which 
may hereafter become enclosed, shall, at its own expense, construct and con- 
stantly maintain, in good and safe condition, good and sufficient cattle guards at 
the points of entrance upon and exit from such enclosed land, and shall also make 
and keep in constant repair crossings to any plantation road thereupon. Every 
railroad corporation which shall fail to erect and constantly maintain the cattle 
guards and crossings provided for by this section shall be liable to an action for 
damages to any party aggrieved, and shall be guilty of a misdemeanor and fined 
in the discretion of the court. 

So far as this section relates to cattle guards, the Utilities Commission is here- 
by authorized, directed and empowered to adopt such good and sufficient make 
of cattle guard now upon the market as is best suited for turning stock. When 
such guard is selected, approved and authorized by the Commission any company 
operating in this State which shall procure, install and maintain and keep in 
good and safe condition on its line of road such guard so selected by the Com- 
mission shall be deemed and held in all suits, actions or proceedings in all the 
courts of this State to have complied with the conditions of this section in in- 
stalling a good and sufficient cattle guard: Provided, that any railroad com- 
pany operating in this State may make application to the Commission to adopt 
for its road any particular brand or make of cattle guard, and if the Commission 
shall approve and authorize the use of such guard, it shall, if kept and maintained 
in good and sufficient condition at all times by such railroad company, be deemed 
and held in all actions, suits or proceedings in any court of this State a good and 
sufficient cattle guard. (1883, c. 394, ss. 1, 2, 3; Code, s. 1975; Rev., ss. 2601, 
37933 1915S. c. 1273 Ce: S.gtSn 34945019335: Cl 345050 L041 aes 


Applies to Town Lot.— This section Joinder of Actions—Where plaintiff’s 


which requires railroads to construct cat- 
tle-guards at the point of entrance upon 
and exit from enclosed lands, applies to a 
town lot as well as in the county. Shep- 
Bhael ie, Srbunwoile Gre (©, IR, (C@y, TIM) INL, (Ch Bien. 
se Ss, 1B, Sr (CGO) 

Adoption of Stock Law.—The adoption 
of the stock law does not abrogate this 
section in a locality. Shepard v. Suffolk 
& CRs Cos 140 NG .Co-391,) 53 Sias7 
(1906). 
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complaint contained two causes of action, 
one to recover damages alleged to have 
been caused by defendant’s ponding wa- 
ter back on plaintiff's land; the other to 
recover damages for a breach of duty on 
the part of defendant in not putting up 
sufficient cattle-guards as required by this 
section, this was an improper joinder of 
causes of action, the first being for injury 
to property, a tort, while the second arose 
“upon contract” for the breach of an im- 


§ 60-49 


plied contract to perform a statutory duty. 
Hodges v. Wilmington, etc., R. Co., 105 
“Sf Oa ly {i a CV eae Sar a hg (1890). 
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Wilmington, etc, R. Co. 106 N. C, 51D, 
11 S. E. 576 (1890); Hinkle v. Richmond, 
ete ht COnmLOOMIN C49. 1515. sea 


Cited in Allen v. Wilmington, etc. R. 
Co., 102 N. C. 381, 9 S. E. 4 (1889). Con- 
curring opinion of Avery, J., in Allen v. 


(1891); Carter v. Wilmington, etc., R. 
Co., 126 N. C. 437, 36 S. E. 14 (1900). 


§ 60-49. Change of route of railroad. — The directors of any railroad 
corporation may by a vote of two-thirds of their whole number at any time alter 
or change the route, or any part of the route, of their road, if it shall appear to 
them that the line can be improved thereby, and they shall have the same right 
and power to acquire title to any lands required for the purposes of the company 
in such altered or changed route, as if the road had been located there in the 
first instance; but no such alteration shall be made in any city or town after the 
road shall have been constructed, unless the same is sanctioned by a vote of two- 
thirds of the corporate authorities of such city or town. In case of any alteration 
made in the route of any railroad after the company has commenced grading, 
compensation shall be made to all persons for injury so done to any lands that 
may have been donated to the company. When any route or line is abandoned 
in the exercise of the power herein granted, full compensation shall be made by 
the company for all money, labor, bonds or material contributed to the construc- 
tion of the roadbed or its superstructure by those so interested by their contribu- 


tions in the abandoned route or line. All the provisions of this chapter relative 
to the first location and to acquiring title to land shall apply to every such new 
or altered portion of the route. (1871-2, c. 138, s. Zopeoode, 54.1953, 1880i.c, 
Be) O03 20 O90,.5, 3+ Rev. 6) 25744.C. Sy s. 3455.) 


Cross Reference.—As to duty of Utili- 
ties Commission to require railroads to 
enter towns, see § 62-52. 

Authority Necessary to Change Route. 
—While a railroad company has no power 
to change its route without legislative au- 
thority, it is not necessary that this power 
should be given in the charter or a direct 
amendment thereto, but it may be given 
by charter or by special enactment or by 
the general railroad laws of the State. 
Dewey vy. Atlantic Coast Line R. Co., 142 
N. C. 392, 55 S. E. 292 (1906). 

Original Rights May Be Retained.— 
Variations in a route over which a rail- 
road may run do not affect the identity 
of a corporate body that builds it, where 
subsequent acts are amendatory of the 
original charter and give permission for 
a deflection from the line first projected; 
and the right to exemption of property 
from tax granted in the original charter is 


retained unimpaired. Cheraw, etc, R. 
Co. v. Commissioners, 88 N. C. 519 
(1883). 


When Commission Orders Change. — 
This section requiring that a contemplated 
change in the route of a railroad in a city 
can only be made when sanctioned by a 
two-thirds vote of the aldermen, only ap- 
plies where the railroad of its own voli- 
tion, and for its own convenience, con- 
templates a change of route, and not to 
a case where the Corporation Commis- 
sion (now Utilities Commission), acting 
under express legislative authority and 
direction, requires the railroad to make 
the change for the convenience of the 
general public. Dewey v. Atlantic Coast 
Line R. Co., 142 N. C. 392, 55 S. E. 292 
(1906). 

Right to Change Grade.—A_ railroad 
company has a right to change the grade 
of its roadbed or to remove it to any 
point on its right of way. Brinkley v. 
Southern K'Co, 135 NC. 654, 47 S.E, 
791 (1904). 

Cited in North Carolina, CLOmm nen Gomnys 
Central, etc, R. Co., 88 N. C. 489 (1880). 


§ 60-50. Forfeiture for failure to begin or complete railroad. — If 
any railroad corporation shall not within three years after its articles of associa- 
tion are filed and recorded in the office of the Secretary of State, or the passage 
of its charter, begin the construction of its road and expend thereon ten per cent 
of the amount of its capital, or shall not finish the road and put it in operation 
in ten years from the time of filing its articles of association or passage of its 


charter as aforesaid, 


2B N. C.—39 


its corporate existence and powers shall cease. (1871-2, 
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6,138, s) 43 :*Code, 5.1980: "Reva s2 25645) Kxy cess. 1908S) C4 Zee Cre ses 


3456.) 


State Must Institute Forfeiture Pro- 
ceedings.—The State alone, acting through 
the Attorney General, may institute a 
proceeding against a railroad company to 
forfeit its charter under the provisions 
of this section for failure to begin con- 
struction of the railroad and complete 
the same within the two separate periods 
therein prescribed. Brummitt v. Snow 
EMR Ryae COnn Ola Ne ©. SG, 13S, IB, Aaa 
(1929). 

The failure of a railroad company to 
organize under an act of incorporation 
within the time prescribed, does not pre- 
vent a valid organization thereafter, un- 
less forfeiture has been declared in pro- 
ceedings instituted by the State. Railroad 
Vis Olive; 142mNe C0857 6 55 no uer a S68 
(1906). 

Waiver of Forfeiture—If the legisla- 
ture knowing the ground of forfeiture 
deals with the corporation as if it were 
lawfully existing it thereby waives its 
right of forfeiture. Attorney General v. 
Petersburg, etc, Rea Co... 28a0Ne C.456 
(1846). 

Where a railroad company has _ not 
commenced the construction of its road 
within three years after its charter has 
been granted as required by this section, 
and thereafter by statute the legislature 
declares that certain bonds issued by a 
township to aid in the construction of the 
railroad shall be valid, and the county has 


acted in recognition of the existence of the 
corporation, the State by its acquiescence 
in the delay and by its recognizing the 
railroad company as an existing corpora- 
tion has waived its right to insist on a 
forfeiture. Brummitt v. Snow Hill Ry. 
Co., 197 N. C. 381, 148 S, Ba 4445028). 

Existence of Corporation Cannot Be 
Attacked in Condemnation Proceedings.— 
The existence of a _ railroad corporation 
cannot be attacked or questioned in an 
action brought by it to condemn land for 
its purposes. Wellington, etc., R. Co. v. 
Cashie, étc:; R.'Co. 114° N: Ce 690jeioms: 
E. 646 (1894). 

Forfeiture for Failure to Comply with 
either of Time Limits.—Construing this 
section as to the forfeiture of the charter 
of a railroad company when construction 
of the proposed road is not commenced 
within three years or completed and put 
into operation within ten years after its 
charter has been granted, to make the 
two provisions consistent it is held that 
they are not alternative, and upon the 
failure of a railroad to comply with either 
one of the provisions, the suit of the At- 
torney General will be maintained in the 
absence of acts or conduct upon the part 
of the sovereign that amount to a waiver 


of the default. Brummitt v. Snow Hill 
Ry. Co. 197 N. C. 381, 148 S. E. 444 
(1929). 


§ 60-51. Secretary of State may extend time to begin railroad in 
certain cases.—lIn all cases where railroad companies have been chartered by 
the act of the General Assembly or the charter of any railroad company has been 
amended by act of the General Assembly, during or subsequent to the session 
of one thousand nine hundred and eleven, but where construction work has not 
begun in accordance with the provisions of § 60-50 or having been begun such 
construction work has not been completed, the Secretary of State may, in the 
exercise of his sound discretion, upon application of any such railroad company 
and the payment to the State of the same fees as provided in § 55-158, extend 
from time to time for periods of two years the time within which to begin or 
renew construction work as required by § 60-50; and the fact of extending the 
time by the Secretary of State, as herein provided, shall, for the period of such 
extension, fully and to all intents and purposes, renew corporate existence and 


corporate powers as fully as the same are conferred in the original charter. (1919, 
Cal De Cmoens3457 5 102 emi estalOZ3 7 ca24 jo) 


Editor’s Note.— The 1921 amendment 
changed this section so as to include rail- 
roads whose charters had been amended 
since 1911, and inserted the provision re- 
garding construction work begun but not 
completed. The 1923 amendment made 
the granting of any extension of time for 
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beginning, renewing or completing work 
on railroads within the State discretion- 
ary with the Secretary of State. 

This section refers to former § 55-158 
as it stood prior to the 1955 revision. 
For present section as to fees, see § 55- 
155. 
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§ 60-52. Forfeiture for preferences to shippers.—In the event of any 
contract having been entered into by any railroad company in this State with 
any person or company, whereby preferences or exclusive rights of transporta- 
tion, either in priority or in arrangements, are given to such person or company, 
the Attorney General is hereby instructed to institute proceedings against such 
railroad company for a forfeiture of its charter. (1865-6, resolution ratified 
December 14, 1865; Code, s. 1969; Rev., s. ZIO3 per Oats, Od 0e:) 

Applied in Atlantic Coast Line R. Co. 

v. West Paving Co., 228 N. C. 94, 44 S. 
E. (2d) 523 (1947). 


§ 60-53. Obtaining temporary track across railroad.—Wherever any 
railroad line track and right of way shall lie between any body of merchantable 
timber or quarry or other kind or class of heavy property requiring machinery 
for transportation and any body of navigable water over which such property 
could be floated or shipped, and the owner of such timber or property shall desire 
to transport such property to water for purposes of floating or shipping, such 
property owner shall have the right to file petition before the Utilities Commis- 
sion for a right to cross such railroad with any other railroad track or tramway. 
The procedure for the hearing of the petition shall be same as other proceed- 
ings of the Commission. The Commission shall hear the facts and if it be found 
reasonably necessary that the railroad track and right of way shall be crossed by 
a temporary railroad track the Commission shall so order and prescribe the pay- 
ment of the expense and the cost. (1931, c. 448; 1933, c. 134, s. 8; 1941, c. 97.) 

Cited in Waldroup v. Ferguson, 213 N. 

CHi98) 195 S. EB. 615 (1938). 


§ 60-54. Shelter at railroad division points required; failure to 
provide, a misdemeanor.—lIt shall be the duty of every person, firm, or cor- 
poration that may now or hereafter own, control, or operate any line of rail- 
road in the State of North Carolina, to erect and maintain at every division point 
where cars are regularly taken out of trains for repairs or construction work, or 
where other railroad equipment is regularly made, repaired, or constructed, a 
building or shed with a suitable and sufficient roof over the repair and construc- 
tion track or tracks so as to provide that all men or employees permanently em- 
ployed in the construction and repair of cars, trucks, or other railroad equipment 
of whatever description shall be under shelter and protected during snows, rains, 
sleets, hot sunshine, and other inclement weather: Provided, the Utilities Com- 
mission shall have the power to direct the points at which sheds shall be erected, 
and the character of the sheds: Provided further, that such order shall only 
be made after a hearing of which public notice shall have been given. 

Any person, firm, or corporation failing to comply with the requirements of 
this section shall be guilty of a misdemeanor, and for each offense shall be fined 
not less than one hundred dollars nor more than five hundred dollars. Fach day 
of such failure shall constitute a separate offense. CLOL Se COmOo me Ll Ais Shc! 
65 57841933,6.9134201941;; 6,97.) 


§ 60-55. Railroad employees to be paid twice a month.—All persons, 
firms, companies, corporations, or associations owning, leasing, or operating any 
railroad or railroads, wholly or partially within this State, shall pay and settle 
with their employees engaged or employed in shops, roundhouses, or repair shops 
within this State at least twice in each month, which settlements shall not be less 
than two weeks nor more than three weeks apart, and shall, in such settlements, 
pay such employees the full amounts due them for their work and services up 
to the date of the preceding settlement, and such payment shall be made in law- 
ful money of the United States, or by check or cash order redeemable by the 
maker thereof for its face value in lawful money of the United States upon de- 
mand of or presentation by the lawful holder thereof: Provided, this section 
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shall not apply to repair shops where less than ten employees are engaged. (1915, 
CHO2 ROSH OSDO) 


ARTICLE 6. 
Hours of Service for Employees of Carriers. 


§ 60-56. Maximum continuous service. —It shall be unlawful for any 
common carrier, its officers or agents, subject to this article, to require or per- 
mit any employee, subject to this article, to be or remain on duty for a longer 
period than sixteen consecutive hours, and whenever any such employee of such 
common carrier shall have been continuously on duty for sixteen hours he 
shall be relieved and not required or permitted again to go on duty until he has 
had at least ten consecutive hours off duty; and no such employee who has been 
on duty sixteen hours in the aggregate in any twenty-four-hour period shall be 
required or permitted to continue or again go on duty without having had at 
least eight consecutive hours off duty: Provided, that no operator, train dis- 
patcher, or other employee who by the use of the telegraph or telephone dis- 
patches, reports, transmits, receives, or delivers orders pertaining to or affect- 
ing train movements shall be required or permitted to be or remain on duty for 
a period longer than nine hours in any twenty-four-hour period in all towers, 
offices, places, and stations continuously operated night and day, nor for a longer 
period than thirteen hours in all towers, offices, places, and stations operated only 
during the daytime, except in case of emergency, when the employees named in 
this proviso may be permitted to be and remain on duty for four additional hours 
in a twenty-four-hour period on not exceeding three days in any week: Pro- 
vided further, the Utilities Commission may, after a full hearing in a particular 
case and for good cause shown, extend the period within which a common carrier 
shall comply with the provisions of this proviso as to such case. (1911, c. 112, 


Si. 28 i Se 0000 1 955, Coal oe OL ee Of) 


§ 60-57. Penalty for violation.—Any such common carrier, or any 
officer or agent thereof, requiring or permitting any employee to go, be or re- 
main on duty in violation of § 60-56 shall be liable to a penalty of not to exceed 
five hundred dollars for each and every violation, to be recovered in suit or suits 
to be brought in the name of the State of North Carolina on relation of the 
Utilities Commission in the Superior Court of Wake County or of the county in 
which the violation of this article occurred; and it shall be the duty of the said 
Utilities Commission to bring such suits upon satisfactory information lodged 
with it; but no such suit shall be brought after the expiration of one year from 
date of such violation; and it shall be the duty of said Utilities Commission to 
lodge with the proper solicitors information of any such violations as may come 
to its knowledge. In all prosecutions under this article the common carrier shall 
be deemed to have had knowledge of all acts of all its officers and agents: Pro- 
vided, that the provisions of this article shall not apply to any case of casualty or 
unavoidable accident or the act of God; nor where the delay was the result of a 
cause not known to the carrier or its officer or agent in charge of such employee 
at the time the said employee left a terminal, and which could not have been 
foreseen: Provided further, that the provisions of this article shall not apply 
to the crews of wrecking or relief trains: Provided further, this article shall not 
be construed to impose a penalty upon any common carrier for any act done in 
violation of the act of Congress, ratified March the fourth, one thousand nine 
hundred and seven, and entitled “An act to promote the safety of employees 
and travelers upon railroads by limiting the hours of service of employees there- 
on,” or any acts amendatory thereof. (1911, c. 112, s. 3; C. S., s. 6566.) 


§ 60-58. Utilities Commission to enforce article.—It shall be the duty 
of the Utilities Commission to execute and enforce the provisions of this article, 
and all powers granted to the Utilities Commission are extended to it in the execu- 
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tion thereof. (1911, c. 112, s.4; C. S., s. 6567: 1933, c. 134, ss. 7, 8; 1941, 
972) 


ARTICLE 7. 
Lease, Sale, and Reorganization. 


§ 60-59. Lessee of noncompeting railroad may acquire its stock; 
merger of lessor.—Any railroad corporation or its successors, being the lessee 
of the road of any other noncompeting railroad corporation, may take a surrender 
or transfer of the capital stock of the stockholders, or any of them, in the cor- 
poration whose road is held under lease, and issue in exchange therefor the like 
additional amount of its own capital stock at par, or on such other terms and 
conditions as may be agreed upon between the two corporations; and whenever 
the greater part of the capital stock of any such corporation shall have been so 
surrendered or transferred, the directors of the corporation taking such surrender 
or transfer shall thereafter, on a resolution electing so to do, to be entered on 
their minutes, become ex officio the directors of the corporation whose road is 
so held under lease, and shall manage and conduct the affairs thereof as pro- 
vided by law; and whenever the whole of such capital stock shall have been so 
surrendered or transferred, and a certificate thereof filed in the office of the 
Secretary of State under the common seal of the corporation to whom such 
surrender or transfer shall have been made, the estate, property, rights, privileges 
and franchises of the corporation whose stock shall have been so surrendered 
or transferred shall thereupon vest in and be held and enjoyed by the corpora- 
tion to whom such surrender or transfer shall have been made, and as fully and 
entirely, without charge or diminution, as the same were before held and en- 
joyed, and be managed and controlled by the board of directors of the corpora- 
tion to whom the surrender or transfer of such stock shall have been made in the 
corporate name of such corporation. But the property, rights, franchises and 
profits of every corporation so surrendered, transferred or leased shall hereafter 
always be liable to taxation, and shall never be exempt therefrom. The rights 
of any stockholder not so surrendering or transferring his stock shall not be in 
any way affected thereby, nor shall existing liabilities or the rights of creditors of 
the corporation where stock shall have been so surrendered or transferred be in 
any way affected or impaired by this section. (1871-2, c. 138, s. 57 ; Code, s. 
1994; Rev., s. 2574; Ex. Sess. 1908, c. 119, s. 2; C. S., s. 3459. ) 


Cross References.— As to conditional An act authorizing the consolidation of 


sales or leases of railroad property, see § 
47-24. As to taxation of leased railroad, 
see § 105-367. 

Where a new corporation is formed out 
of two existing corporations, these latter 
ceasing thereafter to exist, the law form- 
ing the new corporation governs and con- 


certain railroad corporations upon a vote 
of a majority of the stockholders, and al- 
lowing a stockholder actual value for his 
stock in lieu of taking stock in the con- 
solidated company, is valid. Spencer v. 
Seaboard Air Line R. Co., 137 N. C. 107, 
AOR S LeLoG (1904). 


trols its corporate functions and rights. 
Cheraw & Salisbury R. Co. v. Commis- 
sioners, 88 N. C. 519 (1883). 


§ 60-60. Lease or merger of competing carrier declared a misde- 
meanor.—No railroad or other transportation company or its officers, now or 
hereafter doing business in this State, shall purchase, lease, absorb, take over, buy 
stock in, merge with or in any way secure an interest in a competing line of rail- 
road or other transportation company, nor shall any railroad or other transporta- 
tion company or its officers enter into any contract, agreement or understanding 
with a competing line of railroad or other transportation company calculated 
to defeat or which may defeat or lessen competition in this State. All such con- 
tracts, purchases or sales shall be void. Any violation of this section shall make 
the corporation or person so offending guilty of a misdemeanor, and on convic- 
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tion the offender shall be fined in the discretion of the court. This section shall 
not prevent railroads independently owned and operated in this State, and not 
exceeding one hundred miles in length, from selling their roads and property. 
(Hx Sess. 1908 re. 5119) Ss. 2 3 Con 0400.) 

The State encourages competition among 
common carriers, as a matter of public 
policy, so that the public may have the 


resulting benefits. Seaboard Air Line R. 
Co. v. Atlantic Coast Line R: Co., 240 
INE (Gs, Zep, eS a, (Cal) “eral (ROBY). 

§ 60-61. Acquisition of interest in or lease of noncompeting branch 
or connecting lines.—Any railroad or other transportation company may 
acquire and hold or guarantee, or endorse the bonds or stocks of, or may lease 
any railroad or branch railroad, or other transportation line in this or adjoin- 
ing state connecting with it directly or indirectly. But no railroad or other trans- 
portation company or its officers shall acquire, hold or guarantee the bonds or 
stock of, or lease or be leased to, or purchase or buy or consolidate with or be 
merged into, any parallel or competing railroad or other transportation com- 
pany, nor shall any railroad or other transportation company or its officers sell 
any of its stock or bonds to any holding or voting company or its officers, where- 
by such consolidation or merger may be effected, and any such purchase, con- 
tract, merger or sale shall be void. This provision shall not prevent railroads 
independently owned and operated in this State, and not exceeding one hundred 
miles in length, from selling their roads and property. (1885, c. 108, s. 2; Rev., 
S$. 256/asstibsecs local O0Ssre 19, scan 3 On ees e540 le) 


Lease Beyond Time Granted for Cor- 
porate Existence.— Where the term of a 
lease of property of a railroad company 
extends beyond the time fixed by its 
charter for the corporate existence of the 
lessor, such a lease is valid for the period 
of the corporate life of the lessor, and 
will extend beyond that period if the 
charter is renewed, and the lessor’s cor- 
porate existence is thereby extended, and 
by this process it may endure for the full 
wom, Jniilll 9, Aware, Cite, IR. (CO, we 
N. C. 539, 55 S. E. 854 (1906). 

Lessor Responsible for Torts.—The 
lessor of a railroad is responsible for the 
torts committed by the lessee in the oper- 
ation of the leased road, and in the exer- 
cise of its franchise. Mitchell vy. Southern R. 


Con iGr NGC 645.5 O77 Sa aoe Cm lO ds 
Hill v. Director-General, 178 N. C. 607, 
1015S) PST 6NC 919g 

Same—Granting New Trial to Lessee 
Railroad.—When the lessor railroad com- 
pany is sued jointly with its lessee com- 
pany for damages caused by the alleged 
negligence of the lessee, and after the 
verdict the lessor moves for judgment 
upon the verdict, but makes no motion 
for a new trial, while the lessee company 
moves for a new trial, and both motions 
are refused and both defendants appeal 
from the judgment rendered against 
them, the granting a new trial to the les- 
see vacates the judgment as to both 
defendants. Tillett v. Lynchburg, etc., R. 
Co... 115. N. C.,662, 20 Sa Eip480 sti soane 


§ 60-62. Purchaser at mortgage or execution sale of railroads may 


incorporate.—Whenever the purchaser of the real estate, track and fixtures of 
any railroad corporation which has heretofore been sold, or may hereafter be sold, 
by virtue of any mortgage executed by such corporation or execution issued up- 
on any judgment or decree of any court, shall acquire title to the same in the 
manner prescribed by law, such purchaser may associate with him any number 
of persons, and make and acknowledge and file articles of association as pre- 
scribed in this chapter. Such purchaser and his associates shall thereupon be a 
new corporation, with all the powers, privileges and franchises and subject to 
all of the provisions of this chapter. (1871-2, c. 138, s. 5; Code, s. 1936; Rev., 
S. LODO RSEOaOZ, | 


Cross Reference.— As to contents of 
articles of association, prerequisites for 
filing, etc., see § 60-9 et seq. 

Railroad May Be Sold.—<A railroad is 
the subject of private property, and in 
that character is liable to be sold, unless 
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the sale be forbidden by the legislature; 
not the franchise, but the land itself con- 
stituting the road. State v. Rives, 27 N. 
C. 297 (1844). 

Corporation Not Dissolved by Sale.— 
A railroad corporation is not dissolved by 


§ 60-63 


the sale of its road. State v. Rives, 27 N. 
C. 297 (1844). 
Purchaser Takes Rights of Old Com- 
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had acquired in relation to its right of 
way under its charter. Barker v. Southern 
Rae Coed 3 tae Green Ol See eile 904). 


Cited in Saluda v. Polk County, 207 N. 
C. 180, 176 S. EF. 298 (19384). 


pany.—On the foreclosure of a mortgage 
given by a railroad company, the pur- 
chaser takes the rights that the company 


§ 60-63. On dissolution or sale of railroads purchaser becomes a 
corporation.—When any railroad corporation shall be dissolved, or its property 
sold and conveyed under any execution, deed of trust, mortgage or other con- 
veyance, the owner or purchaser shall constitute a new corporation upon com- 


pliance with law. (Code, s. 2005; Rev., s. 2565; C. S., s. 3463.) 


Purpose of Section—Property Associ- 
ated with Franchises.—The legislative 
purpose, as clearly manifested in this sec- 
tion, is that the property of railroads must 
be kept in association with their fran- 
chises, to preserve value, to give credit 
to such corporations, to secure creditors, 
and keep railroads in operation for the 
benefit of the public, which was the pri- 
mary object of the legislature in bestow- 
ing such corporate franchises. Bradley 
Veo ivoe.ie ctes Ry. 9sCo. . 78, 1: 4987 
isso) watoeN we Appx, 918" (1897). 

When Sale Effects Dissolution—In or- 
der that the sale of the franchise and 
property of a railroad corporation under 
mortgage shall have the effect of a disso- 
lution of such corporation, another cor- 
poration must be provided to take its 
place and assume and discharge the obli- 
gations to the public growing out of the 
grant of the franchise, and until that is 
done the old corporation continues to ex- 
ist, and when it is done the new corpora- 
tion will be a domestic corporation. James 
veuvV estern | North Carolina” R. Co. 12m 
NaC oO. EY 53% (1897): 

Corporate Existence Not Extinguished 
by Sale under Second Mortgage.—The 


sale of a railroad under a second mort- 
gage and a conveyance thereunder, sub- 
ject to the first mortgage upon its fran- 
chise and corporate property, did not ex- 
tinguish the corporate existence of the 
company nor release if from liability to 
the public for the manner in which it is 
operated. James v. Western North Caro- 
lintaue ean COMM MEN Gay 23m OOM OME mR On) 
(1897). 

Same—Rights of Purchaser—Liability 
of Old Corporation for Damages.—The 
effect of the sale of a railroad company’s 
franchises and property under a_ second 
mortgage, subject to a first mortgage 
which was assumed by the purchaser, is 
to place the purchaser in the place of the 
mortgagor in its relation to the trustee of 
the first mortgage, with the right to run 
and operate the road as agent of the 
mortgagor, but the old corporation was 
not extinguished, but is still in existence 
and liable for damages caused by the mal- 
administration of its agent which liability 
can be enforced against the property 
which it allows the purchaser to use. 
James v. Western North Carolina R. Co., 
(oie Ne Ge2oerse oe ba oa raisons 


ARTICLE 8. 


Liability of Railroads for Injuries to Employees. 


§ 60-64. Common carrier defined; employee defined.— The term 
“common carrier” as used in this article, shall include the receiver or receivers, 
or other persons or corporations charged with the duty of the management of 
the business of a common carrier. The term “employee” or “servant” as used in 
this article shall include any person carried on the payroll of such railroad com- 
pany and required to be on its property regardless whether such person is re- 


ceiving compensation at the time or not. 


c. 916.) 


Editor’s Note. — The 
added the definition 
“servant.” 

This article, regulating the liability of 
railroads for injuries to employees, was 
enacted prior to the adoption of the 


1947 amendment 


of “employee” or 
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GI913. GUO4 See oC apo. Sa 54045-1947, 


Workmen’s Compensation Act, §§ 97-1 to 
97-122. Section 97-13 expressly provides 
that the Workmen’s Compensation Act is 
not applicable to railroads or railroad em- 
ployees and that this article is not re- 
pealed. According to that section, how- 
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ever, the exemption as to railroads does 
not apply to electric street railroads and 
their employees. 


Applied in Graham v. Atlantic Coast 
Line R. Co,, 240 N.C. 1338,.83) 5... ted) 
346 (1954). 


§ 60-65. Fellow-servant rule abrogated; defective machinery.—Any 
servant or employee of any railroad company operating in this State who shall 
suffer injury to his person, or the personal representative of any such servant or 
employee who shall have suffered death in the course of his services or employ- 
ment with such company, by the negligence, carelessness or incompetence of any 
other servant, employee or agent of the company, or by any defect in the machin- 
ery, ways or appliances of the company, shall be entitled to maintain an action 
against such company. Any contract or agreement, expressed or implied, made 
by any employee of such company to waive the benefit of this section shall be 
null and void. (1897 (Pr.),.ch-56; Rev., s..26465| 1915; c.0256-8CES. gema4 0am 


I. Editor’s Note. 
II. Fellow-Servant Rule. 
III. Assumption of Risk. 


Cross References. 


See §§ 60-66, 60-68. As to contribu- 
tory negligence, see § 60-67. As to venue 
of an action against railroad, see § 1-81. 
As to action for death by wrongful act 
generally, see § 28-173. 


I. EDITOR’S NOTE, 


In Hobbs vy. Atlantic, etc., R. Co., 107 
N. C. 1, 12 S. E. 124 (1890), it was held 
that a railroad company was not liable 
for injury to its servants, resulting from 
the negligence of a fellow servant. In 
that case the attention of the legislature 
was called to the fact that many of the 
states had by legislative enactment abro- 
gated the fellow-servant rule in so far as 
it applied to railroad employees. In 1897 
such a statute was passed, and its consti- 
tutionality was sustained in Hancock v. 
Norfolk, etc., Railway, 124 N. C. 222, 32 
S. E. 679 (1899). 


In Mott v. Southern R. Co., 131 N. C. 
234, 237, 42 S. E. 601 (1902), it was sought 
to curtail and restrict this section so that 
it should apply only to employees engaged 
in operating trains, but the court held 
the contrary and said: “The language of 
the statute is both comprehensive and ex- 
plicit. It embraces injuries sustained by 
‘any servant or employee of any railway 
company ... in the course of his serv- 
ices or employment with said company.’ 
The plaintiff was an employee and was 
injured in the course of his employment.” 

However, to come within the provisions 
of this section a railroad must be “oper- 
ating” and not “under construction.” See 
Nicholson v. Railroad, 138 N. C. 516, 51 
S. E. 40 (1905); Bailey v. Meadows Co., 
152: .N. C.56035 6859) 4F811) (1910). 

Section 60-66 was passed after Con- 
gress had passed a similar statute appli- 
cable to employees engaged in interstate 
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commerce. It is not as broad as this sec- 
tion, for it applies only to common car- 
riers by railroad. See Editor’s Note un- 
der that section. See also § 60-70 and 
note. 


The act applies only to employees who 
are engaged in duties connected with or 
incidental to the operation of railroads, 
logging roads or tramroads. Gurganous 
v. Camp Mig. Co.,. 204 N. C.sb2baadGaues. 
E. 833 (1933). 

Cited in Stewart v. Blackwood Lumber 
Co., 193 N. C. 138, 136° S. E.. 385 (1927 )< 
Stamey v. Suncrest Lumber Co., 197 N. 
C. 391, 148 S. E. 436 (1929); Hawkins v. 
Rowland Lumber Co., 198 N. C. 475, 152 
S. E. 169 (1930). 


II. FELLOW-SERVANT RULE. 


Abrogation of Fellow-Servant Rule.— 
This section is an unconditional abroga- 
tion of the kindred doctrines of fellow 
servant and assumption of risk as applied 
to railroad companies. Coley v. North 
Carolina RJ Co.,. 129° N! €. 407 0e amas 
195 (1901). 

The law relating to the doctrine of fel- 
low servants has been abrogated in regard 
to its application to those employed by 
railroad companies operating in this State. 
Robinson v. Ivey & Co., 193 N. C. 805, 
138 S. E. 173 (1927). 


Section Applies to Any Department of 
Railroad.—The provisions of this section 
apply to an injury negligently inflicted by 
a fellow servant in any department of a 
railroad being operated. Buckner v. Madi- 
son County. RR. Co.; 164° N2/C201 saome: 
E. 225 (1913). 

Street Railways.—This section applies 
to street railways. Hemphill v. Buck 
Creek Lumber Co., 141. N..Cis487aaee. 
E. 420 (1906); Brookshire v. Asheville 
Elect.. Co., 152. N.C). 669, 68: Seremeaa 
(1910). But see § 97-13 and Editor’s Note 
to § 60-64. 


Applicable to Logging Roads—This 
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section has been held to apply to logging 
roads. Moore v. Rawls, 196 N. C. 125, 
144 S. E. 552 (1928). See § 60-70. 

Applies to Manufacturing Company Op- 
erating Spur Track.—This section applies 
to a manufacturing corporation which 
Owns and operates a spur track on its 
grounds as incidental to its main business, 
with respect to servants employed in 
such service. Hairston v. United States 
Leather Co., 143 N. C. 512, 55 S. E. 847 
(1906); United States Leather Co. v. 
Howell, 151 F. 444 (1907). 

Does Not Apply to Railroad under 
Construction. — This section does not ap- 
ply to an employee engaged in building a 
trestle for the extension of a railroad, at 
a point some miles from the track on 
which trains are being operated. Nichol- 
son v. Railroad, 138 N. C. 516, 51 S. E. 
40 (1905); Bailey v. Meadows Co., 152 N. 
C. 603, 68 S. E. 11 (1910). 

Kind of Employment.—The provisions 
of this section do not require that the 
servant, at the time of the injury, should 
be engaged in the running or operation of 
a train, but apply to any other kind of 
service, whether more or less dangerous. 
Mincey vy. “Atlantic Coast’ Line *R) Co, 
EGHNes C.1467, 775.) Bs. 673"(1913)- 

Applies to All Employees.—This sec- 
tion operates on all employees of the com- 
pany, whether in superior, equal, or sub- 
ordinate positions. Fitzgerald v. Southern 
hee oem 14s Ne Cle530,. 547/57 he 391 
(1906); Bloxham vy. Stave, etc., Corp., 172 
Nor Cro rc Sn .-1.013" (1916), 

Section Read into Contract——Where a 
contract of service with the defendant 
railroad was made in this State, the provi- 
sions of this section must be read into 
the contract, and there being no evidence 
that the service was to be performed al- 
together in another state, it would seem 
that the relative rights and liabilities of 
the parties are fixed by the terms of the 
Contract Miller, yacRatroad) (141) Nov GC. 
45, 53 S. E. 726 (1906). 

Injury When Duty Delegated to An- 
other.—Where a railroad company dele- 
gated its duty of loading a car to a lum- 
ber company making a shipment, it is lia- 
ble for any injury to its own employee 
caused by negligence of the employees of 
the lumber company in loading the car. 
Britt v. Carolina, etc., R. Co., 144 N.C.0242, 
56 S. E. 910 (1907). 

Injury in Loading Logs.—Where a 
tram railroad was engaged in loading logs 
and a fellow servant of the plaintiff, act- 
ing in the scope of his employment in 
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of the logs to drop upon the plaintiff and 
injure him, the employer was liable in 
damages for the negligent injury proxi- 
mately caused. Lilley v. Interstate Co- 
operage Co., 194 N. C. 250, 189 S. E. 369 
(1927). 

Injury by Falling Tree—This section 
applies where an employee was injured by 
a tree falling upon him as he was riding 
on the car of defendant’s logging road in 
the performance of his duties, a change of 
wind having deflected the tree from its 
expected course, so that it struck the tops 
of smaller trees and thence fell upon the 
plaintiff, for the engineer should reason- 
ably have seen the danger in time to have 
stopped the train and avoided the injury, 
after the course of the falling tree had 
been unexpectedly deflected. Bloxham v. 
Stave,setc. Cor. 172 N.C. 87189 5. 
1013 (1916). 

Defective Ladder.— Where two em- 
Ployees of a railroad company were in- 
structed to do certain work requiring the 
use of a ladder, and a discarded ladder, 
which proved defective, was selected from 
several supplied by the company, the 
others being sound, and one of the em- 
ployees sustained a fall because of the de- 
fect and sued for damages therefor, this 
section applied. Mincey vy. Atlantic Coast 
Tine oR. (Cos7161- Nev C ANI tie {Sy 1D, (ues 
(1913). 


Flagman at Crossing. — Where the 
plaintiff was employed by a railroad to 
warn pedestrians of approaching trains 
at a public crossing and to signal the en- 
gineer, and the plaintiff was injured by 
the defendant’s negligence when he had 
crossed the platform on a train and was 
on the lowest step of the car for the per- 
formance of his duty on the other side, 
the evidence was sufficient upon the ques- 
tion of employment to sustain a verdict in 
plaintiff's favor. West v. Atlantic Coast 
PineekacCo, titan Cle 5e 95.5.) Edy 
(1917). 

Engineer Injured by Assistant’s Negli- 
gence. — It is the duty of a railroad 
company to furnish its engineer a compe- 
tent person to assist him in fixing his lo- 
comotive, when such assistance is neces- 
sary from the character of the work being 
done; and the company is liable in dam- 
ages when the assistant fails to exercise 
ordinary care to prevent an injury, such 
failure being the proximate cause of the 
injury. Horton v. Seaboard Air Line Rail- 
way, 145 N. C. 132, 58 S. E. 993 (1907). 


Employee Negligently Shot by Fellow 


loading the logs, negligently caused one Servant—Where a baggage agent of a 
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railroad company, in the course of his 
employment in getting some baggage 
checks from a drawer to a desk in the 
baggage room, removed a pistol which he 
knew to be loaded, took it in his hand, 
and in a careless manner opened another 
drawer to the desk, and in doing so 
caused the pistol to fire, and killed his 
assistant, his negligent acts were attribut- 
able to the company employing him. 
Moore y. Southern R. Co., 165 N. C. 439, 
81 S. E. 603 (1914). 

Accident in Doing Work of a Simple 
Nature.—The plaintiff was employed by a 
railroad to replace the crossties under the 
rails of the road. While a tie was being 
depressed into position by his fellow serv- 
ant his hand was caught between the end 
of the tie and the rail and injured. The 
plaintiff had no explanation to make of 
the occurrence, except “he had his hand 
on the tie to bear it down, and it went 
over and the end flew up and caught his 
hand.” It was held that the injury was 
the result of an accident in doing work of 
a simple nature, and a recovery should 
have been denied as a matter of law. 
Lloyd v. Southern R. Co., 168 N. C. 646, 
85°S. 7H. 10 "(1915)" 


III. ASSUMPTION OF RISK. 


Editor’s Note.—After the passage of a 
similar federal statute applying to em- 
ployees engaged in interstate commerce 
the North Carolina legislature enacted § 
60-68. It is not as broad as this section 
for it applies only to common carriers. 

General Consideration—vThe doctrine of 
assumption or risk is that an employee 
assumes the risk of accidents and injuries 
incident to the business properly operated. 
He does not assume the risk caused by the 
negligence of the company, in not fur- 
nishing proper appliances or in any other 
respect. Horton v. Seaboard Air Line R. 
Co.50175, Nf C1472, 95ins., Reese uciols). 

The employee assumes no risk in the 
proper use of defective appliances after 
notifying the employer, who promises to 
remedy the defect; but the employee must 
use the appliances with proper regard to 
their known condition, and, failing in this, 
he would be guilty of contributory negli- 
gence, which would bar his recovery. 
Britt v. Carolina, etc., R. Co., 144 N.C. 
242, 56 S. E. 910 (1907). 

It is not the mere working in the pres- 
ence of an obvious defect in an appliance 
furnished by the master that will consti- 
tute contributory negligence on the part 
of the servant; and assurances on the 
part of the former that needed repairs 
will be made will frequently relieve the 
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latter of this charge, which might other- 
wise bar his recovery of damages for an 
injury thereby sustained by him. Bissell 
v. Greenleaf-Johnson Lumber Co., 152 
INA Gwa 236 aaa ee > Om @LOO)) 

Defense of Assumption of Risk Elimi- 
nated—In an action for negligence 
against a railroad company operating in 
this State, the defense of working on in 
the presence of a defective appliance or 
machine, usually dealt with under the 
head of assumption of risk, has been elim- 
nated by this section; but if, apart from 
the element of assumption of risk, the 
plaintiff in his own conduct has been care- 
less in a manner which amounts to con- 
tributory negligence, his action fails, ex- 
cept in extraordinary cases. Biles v. Sea- 
board Air Line R. Co; 143° N Cave mso 
S. E. 512 (1906). But see § 60-67. 

Under the construction of this section 
the defense of assumption of risk is not 
available. Moore v. Rawls, 195 N. C. 
125, 144 S. E. 552 (1928). See Coley v. 
North Carolina R. Co., 129 N. C. 407, 40 
S: Her 105 3(1901 ), 

Duty of Employer to Furnish Safe 
Tools.—It is the master’s duty to furnish 
the servant such tools as are reasonably 
safe and suitable for the work in which 
he is engaged, and in general use. Bis- 
sell v. Greenleaf-Johnson Lumber Co., 
152 N. C. 123; 67 S. E. 259) G9io)ee oles 
v. Southern Ri Co.; 155 Ni(Ce293 a7 ees. 
EK. 325 (911). If he tails. tosdomsamie 
exposes the servant to extraordinary risks. 
Moore v. Railroad, 141 °N») Cali aoe: 
HieV45: 

Acquiescence in Use of Inappropriate 
Appliance.—The master’s acquiescence in 
the use of an appliance for some purpose 
other than that for which it was intended 
puts him in the same position as if the ap- 
pliance had been originally furnished for 
that purpose. Wallace v. Railroad, 141 
N. C. 646, 54 S. E. 399 (1906). 


Obviously Defective Machinery. — The 
use of machinery obviously defective will 
not prevent a person from a recovery for 
an injury resulting therefrom, unless the 
apparent danger is so great that its as- 
sumption would amount to a reckless 
indifference to probable consequences. 
Coley v. North Carolina R. Co., 129 N. 
(G, BO, 20 Sy 185 Os Gio). 


When Plaintiff Causes Own Injury.— 
When under instructions from his supe- 
rior officer the plaintiff, in repairing a 
piece of machinery, with knowledge of its 
defects, negligently caused an injury to 
himself in such manner as it was his duty 
in repairing to prevent, he cannot recover, 
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and this section has no application. Ma- 
this v. Atlantic Coast Line R. Co., 144 N. 
C. 162, 56 S. E. 864 (1907). 

Liability Not Affected by Act of Ship- 
per.—The duty of the railroad company 
to have a crosspiece used to keep steady 
lumber on flat cars secured in a reason- 
ably safe manner for the use to which its 
servants customarily put it is not affected 
by the fact that the shipper puts it on in 
loading the car. Wallace v. Railroad, 141 
N. C. 646, 54 S. E. 399 (1906). 


Failure to Equip Car with Automatic 
Couplers.—Where the jury found that the 
plaintiff was injured by the negligence of 
the defendant in failing to have its cars 
equipped with automatic couplers, the 
only defense open to the defendant, in the 
absence of any evidence of recklessness, 
was whether plaintiff was injured in the 
course of his service and employment. 
Hairston v. United States Leather Co., 
143 N. C.512, 55'S. E. 847 (1906), 

Defective Coupler.—In an action for an 
injury alleged to have been sustained 
from a defective coupler, the use of a de- 
fective coupler was a violation of a posi- 
tive duty, and, in connection with an ex- 
press order of the superintendent to make 
the coupling, was continuing negligence, 
and the causa causans of the injury. Liles 
v. Fosburg Lumber Co., 142 N. C. 39, 54 
S. EH. 795 (1906); Sears v. Atlantic, etc., 
IeeCo oo IN. C.446, 865. H, 176) (1915). 


Engine without Handhold Along Pilot 
Beam.—Where the plaintiff's evidence 
showed that he was at the time of the 
injury at the usual position provided for 
the purpose on the pilot of the engine by 
order of his superiors and in the neces- 
sary performance of his duties, and that 
he was thrown and injured because the 
engine did not have the usual handhold 
along the pilot beam, and that he did not 
know the handhold was lacking when he 
got on, and was guilty of no carelessness, 
his right of action was established. Biles 
Vaca DOdrCaeAdme Linen (Conl4oy Nec: 
78, 55 S. E. 512 (1906). 

Exposed Screw on Power Drill.—A 
power drill furnished by a master to a 
servant for boring holes in iron plates, 
having an exposed set-screw thereon dan- 
gerous in operating the drill and which is 
usually covered or countersunk, is not a 
proper tool for the purpose, and the mas- 
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ter is liable in damages proximately 
caused by the defect. Eplee v. Southern 
i Corian. NC 293.71 Sh. 328 1911), 

Improper Ladder.—Where it was the 
custom of a railroad company to furnish 
ladders to its painters, and the plaintiff, a 
painter, had not been furnished with a 
proper ladder, but with an ordinary lad- 
der that extended beyond the steep roof 
of the building upon which he was at 
work, and the ladder fell over and struck 
the plaintiff, causing him to fall, and the 
injury would not have occurred if a 
proper ladder or appliance had been fur- 
nished, the evidence was sufficient to take 
the case to the jury upon the issue of the 
company’s actionable negligence. Jones v. 
Atlantic Coast Line R. Co., 194 N.C. 227, 
139 S. E. 242 (1927). 

Defective Handcar.— Where plaintiff 
was injured in consequence of using a de- 
fective handcar, which he had theretofore 
repeatedly reported to his employer as 
defective, and for which a _ replacement 


had been promised, the employer was 

liable Boney: vee tlantic mete, HRe 1 Con 

145 IN. Ce e48bse oe BP 1082) (1907), 
Evidence.—Direct evidence of negli- 


gence is not required, but the same may 
be inferred from acts and attendant cir- 
cumstances, and if the facts proved es- 
tablish the more reasonable probability 
that the defendant has been guilty of ac- 
tionable negligence, the case cannot be 
withdrawn from the jury, though the pos- 
sibility of accident may arise on the evi- 
dence. Fitzgerald v. Southern R. Co, 
141 N.C) 530, 54'S. E. 391 (1906). 

Question for Jury.— Where the em- 
ployee of a railroad company, in intrastate 
commerce, was ruptured while handling 
heavy baggage at the station by the un- 
aided use of his personal strength, when 
the company had promised to furnish 
him a truck proper for the service, the use 
of which would have avoided the injury, 
it is for the jury to determine whether 
the defendant was negligent in failing to 
supply the truck, or whether the plaintiff 
assumed the risk in attempting to lift the 
trunk. Hines v. Atlantic, etc., R. Co., 185 
Ne G72, (216 se E175 (1923). “See also, 
Horton v. Seaboard Air Line R. Co., 175 
ING Oar 2 Oe eee SSS GlONS)mVVallacer ys 
hallahassees bower Co.. 176 N. ©. 558, 97 
S. E. 611 (1918). 


§ 60-66. Injuries through fellow servants or defective appliances. 
—Every common carrier by railroad shall be liable in damages to any person suf- 
fering injury while he is employed by such carrier, or in the case of the death of 
such employee, to his or her personal representative, for such injury or death 
resulting in whole or in part from the negligence of any of the officers, agents or 
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employees of such carrier, or by reason of any defect or insufficiency, due to its 
negligence, in its cars, engine, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment. (1913, c. 6, s. 1; C. S., s. 3466.) 


Cross References.—See § 60-65 and note. 
As to action for death by wrongful act 
generally, see § 28-173. As to venue of an 
action against a railroad, see § 1-81. 

Editor’s Note. — This section applies 
only to employees engaged exclusively in 
intrastate commerce. There is a federal 
statute similar in its provisions which ap- 
plies to employees engaged in interstate 
commerce. See 45 U. S. C. § 51. Rights 
accruing under the latter statute may be 
enforced in the state courts as well as the 
federal courts. 

There is a distinction between the State 
and federal statute as to the basis of the 
damages assessed. Under the State statute 
the damages are based upon the present 
worth of the net pecuniary value of the life 
of the deceased. Ward v. North Carolina 
RCo, 6 Ni C. 07e. 615) B71 a 1912). 
Under the United States statute the dam- 
ages are based upon the pecuniary loss 
sustained by the beneficiary. North Caro- 
lina R. Co. v. Zachary, 232 U. S. 248, 34 
S. Ct. 305, 58 L. Ed. 591 (1914). 

There is also a distinction as to the 
beneficiary. Under the State statute the 
jury assesses the value of the life of the 
decedent in solido, which is disbursed 
under the statute of distributions. Under 
the United States statute, the jury must 
find as to each plaintiff what pecuniary 
benefit each plaintiff had reason to expect 
from the continued life of the deceased, 
and the recovery must be limited to com- 
pensation of those relatives in the proper 
class who are shown to have sustained 
such pecuniary loss. ‘The personal rep- 
resentatives sue for the benefit of the next 
of kin. See Horton v. Seaboard Air Line 
R..Co., 175 NAC. 472505 oaths 863-1013); 

Under § 28-173 none of the amount re- 
covered in action for death by wrongful 
act belongs to the estate of the deceased 
and none of it is liable for the payment of 
his debts. 

The difference between § 60-65 and this 
section is very marked. The former ap- 
plies to all railroads, while this section 
applies only to a common carrier by rail- 
road. See Williams v. Kinston Mfg. Co., 
175. Ne @; 2269550. B. 306 LC Uisie DUE 
see § 60-70 and note. 


“Common Carrier” Defined. — A com- 
mon carrier is one who, by virtue of his 
calling, undertakes for compensation to 
transfer personal property from one place 
to another for all persons who choose to 
employ him. Williams v. Kinston Mfg. 
Co., 175 N. C. 226, 95 S. E. 366 (1918). 

Statute Applicable. — The federal and 
state courts have concurrent jurisdiction 
and the question of which statute will 
apply depends upon whether or not the 
employee was engaged in interstate com- 
merce. Renn v. Seaboard Air Line R. Co.,. 
170 N. C. 128, 86 S. E. 964 (1915); West 
v. Atlantic, etc., R. Co., 174 N. C. 125, 93 
S. E. 479 (1917). See also Capps v. Atlan- 
tic, etc., R. Co, 178 N. C. 558, 101 S. E. 
216 (1919). 

When Interstate Question Immaterial.. 
—In an action brought by a switchman 
of the defendant’s train crew to recover 
damages for alleged negligence of the de- 
fendant in providing an improper coupler 
on a train made up and ready to start for 
a destination beyond the State, the ques- 
tion whether the train was an interstate 
one, or the plaintiff was at the time en- 
gaged in interstate commerce, is not ma- 
terial, since the enactment of this section, 
which, in this respect, is substantially 
identical with the federal statute. Sears v.. 
Atlantic, etc., R. Co. 169 N. C. 446, 86 S. 
EB. 276 (1915). 

As to the time within which the action 
must be brought, under the federal act, 
see Belch v. Seaboard Air Line R. Co., 176 
N..C. 22, 96 S. E. "6407 (191s ye eee 
Norfolk-Southern R. Co., 176 N. C. 301, 97 
S, 229 (1918), 

Effect of Nonsuit in Action under Fed- 
eral Act——A judgment as of nonsuit upon 
the merits of an action brought by the 
administratrix of an injured employee of a 
railroad company under the Federal Em- 
ployers’ Liability Act will not operate as 
a bar to the same cause brought under the 
laws of this State, §§ 60-66, 60-67, the law 
and facts applicable to the first not being 
identical with those applicable to the sec- 
ond. Fuquay v. A. & W. Ry. Co, 199 
N. C. 499, 155 S. E. 167 (1930). 

Cited in Stamey v. Suncrest Lumber 
Co., 197 N. C. 391, 148 S. E7436" (igge 


§ 60-67. Contributory negligence no bar, but mitigates damages.— 
In all actions hereafter brought against any common carrier by railroad to recover 
damages for personal injury to an employee, or where such injuries have resulted 
in his death, the fact that the employee may have been guilty of contributory 
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negligence shall not bar a recovery, but the damages shall be diminished by the 
jury in proportion to the amount of negligence attributable to such employee: 
Provided, however, that no such employee who may be injured or killed shail be 
held to have been guilty of contributory negligence in any case where the viola- 
tion by such common carrier of any statute enacted for the safety of employees 


contributed to the injury or death of such employee. (1913, c. 6, s. 2; C. 


3467.) 


Cross Reference.—See § 60-70 and note. 

Editor’s Note—The provisions of this 
section apply only to employees engaged 
exclusively in intrastate commerce. There 
is a similar federal statute which applies to 
employees engaged in interstate commerce. 
See 45 U.S. C. § 53. 

See 13 N. C. Law Rev. 256. 

In General—The doctrine of compara- 
tive negligence is only recognized by our 
courts in instances coming within the 
meaning of the Federal Employers’ Lia- 
bility Act, and this section, and then only 
for the purpose of mitigating the damages 
or as a partial defense. Moore v. Chicago 
Bridge, etc., Works, 183 N. C. 488, 111 S. 
116 (1922). 


To What Employees Section Applies.— 
The section applies only to employees who 
are engaged in duties connected with or 
incidental to the operation of railroads, 
logging roads or tramroads. Gurganous 
v. Camp Mfg. Co., 204 N. C. 525, 168 S. 
E. 833 (1933). 

Contributory Negligence and Assump- 
tion of Risk. — Under this section, the 
plaintiff was entitled to have his cause 
submitted to the jury, for, as herein pro- 
vided, contributory negligence is no longer 
a bar to an action by an employee against 
a railroad for injuries sustained during his 
employment, and the question of assump- 
tion of risk was for the jury, the burden of 
proof being upon the defendant. Hines v. 
Atlantic Coast Line R. Co., 185 N. C. 72, 
116°5.) B75 (1923). 

In Hines v. Atlantic Coast Line R. Co., 
iepeierte, 15,0116°9. +b. 175! (1923), itis 
said: “Assumption of risk is also a matter 
of defense analogous to contributory neg- 
ligence to be passed upon by the jury who 
are to say whether the employee volun- 
tarily assumed the risk; it is not enough 
to show merely that he worked on, know- 
ing the danger.” See Lloyd v. Hines, 126 
Ne C2359; :35 S.1E. 611 (1900): West’ vy. 
Fontana Mining Corporation, 198 N. C. 
150, 150 S. E. 884 (1929). 


There is a vital difference between con- 
tributory negligence and assumption of 
tisk, which is thus stated, 1 Labatt on 
Master and Servant, secs. 305 and 306, as 
follows: “Assumed risk is founded upon 


a9) 


the knowledge of the employee, either 
actual or constructive, of the risks to be 
encountered, and his consent to take the 
chance of injury therefrom. Contributory 
negligence implies misconduct, the doing 
of an imprudent act by the injured party, 
or his dereliction in failing to take proper 
precaution for his personal safety. ‘The 
doctrine of assumed risk is founded upon 
contract, while contributory negligence is 
solely matter of conduct.” This distinction 
has often been approved by the United 
States Supreme Court in cases under the 
Employers’ Liability Act. Seaboard Air 
Line Railway v. Horton, 233 U. S. 492, 34 
b. Ct.635, 58'L. Ed. 1062 (1914). 


When Jury Fails to Allow for Contrib- 
utory Negligence—Where the plaintiff’s 
complaint demands damages in a certain 
amount in his action involving the issues 
of negligence and contributory negligence, 
and the application of the rule of compara- 
tive negligence under the provisions of 
this section, the fact that the jury has 
rendered a verdict for damages to the full 
amount demanded in the complaint under 
a proper instruction does not alone show 
that the jury had failed to follow the rule 
of damages prescribed in such instances, 
and the verdict will not on that ground be 
disturbed on appeal. Brooks v. Suncrest 
Lumbérs Co. 194 NC. 141) 1385S. Bh. 1532 
(1927). 

Evidence Raising Issue for Jury.—In an 
action for a deceased employee’s negligent 
death, the fact that it was caused by a 
head-on collision on defendant railroad 
company’s trestle, in broad daylight, with 
another of its cars, is some evidence that 
the defendant’s negligence proximately 
caused the employee’s death, and raises the 
issue for the determination of the jury 
though the intestate might have been 
guilty of contributory negligence. Hin- 
nant v. Tidewater Power Co., 187 N. C. 288, 
121 S. E. 540 (1924). 


Negligence in Obtaining Improper Lad- 
der. — The failure of a railroad company 
to furnish to an employee engaged in the 
scope of his employment in painting a 
station house, a proper ladder or appliance, 
which failure caused the injury in suit, 
comes within the provisions of this sec- 
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tion, and the contributory negligence of 
the plaintiff is not a complete bar to his 
recovery, but is only to be considered by 
the jury in diminution of the damages. 
Jones v. Atlantic Coast Line R. Co., 194 
No Ca227, 139 50 8. 242 (92%). 

Motion to Nonsuit—Where plaintiff, 
while performing his duty, coupled a car 
attached to defendant’s locomotive, while 
not in motion, and the injury was caused 
by the sudden movement of the locomotive 
by the engineer, without a signal from the 
plaintiff, contrary to practice, though there 
was evidence of contributory negligence, 
its establishment would not be a complete 
defense, under this section, and upon a 
motion to nonsuit, evidence that the engi- 
neer properly acted on the signal of an- 
other employee will not be considered. 
Lamm y. Atlantic Coast Line R. Co., 183 
N. C. 74, 110 S. E. 659 (1922). 

Federal Statute. — The rule under the 
federal statute is substantially the same 
as that prescribed by this section. Contrib- 
utory negligence is not a complete bar 
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to the recovery of damages by an em- 
ployee of a railroad company in an action 
brought under the Federal Employers” 
Liability Act, the admeasurement being 
that of comparative negligence by which 
the jury, under conflicting evidence, re- 
duces the recovery in accordance with the 
relative negligence of the employee. Moore 
v. Atlantic Coast Wines RaCon 8 sane 
189, 116 S. E. 409 (1923); Ballew v. Ashe- 
villemretcs Ra Com 186 INe C704 al 20mm 
E. 334 (1923); Hinnant v. Tidewater 
Power).Co.,/187 N.C? 288)1215G aire ea 
(1924); Cobia v. Atlantic Coast Line R. 
Co., 188 N. C. 487, 125 S. EF. 18 (1924). 

Applied in Byers v. Boice Hardwood 
Co.,201,N.-Ce 75, 159 Sk. 310931 ates 
man iv. Brooks, 2045 N. C7 Gan loans 
627 (1933). 

Cited in Ingle v. Southern R. Co., 167 
N.C. 636, 83 S. E. 74401914): “Stamieyens 
Suncrest dijumber)) Co: 9197 Nae Cuesode 
148 S. E. 436 (1929); Hawkins v. Rowland. 
Lumber Coy 198) NiIC47 5526 Samael oo 
(1930). 


§ 60-68. Assumption of risk as defense.—In any action brought against 


any common carrier under or by virtue of any of the provisions of this article to 
recover damages for injuries to, or the death of, any of its employees, such em- 
ployee shall not be held to have assumed the risk of his employment in any case 
where the violation by such common carrier of any statute enacted for the safety 
of employees contributed to the injury or death of such employee, or the death 
or injury was caused by negligence. (1913, c. 6, s. 3; C. S., s. 3468.) 


Editor’s Note.—Section 60-65 is an ear- Cited in Ingle v. Southern R. Co., 167 


lier section similar in its import. It applies 
to all railroads in North Carolina, while 
this section applies only to common car- 


N. C. 636, 83 S. E. 744 (1914); Stamey v. 
Suncrest Lumber Co., 197 N. C. 391, 148 
S.. H. 436 (1929). 


riers. See also § 60-70 and note. 
Applied in Bateman v. Brooks, 204 N. 
Cl176,167°S.. FH. 627 (1933). 


§S 60-69. Contracts and rules exempting from liability void; set-off. 
—Any contract, rule, regulation or device whatsoever, the purpose and intent of 
which shall be to enable any common carrier by railroad to exempt itself from 
any liability created by this article, shall to that extent be void: Provided, that 
in any action brought against such common carrier, under and by virtue of any 
of the provisions of this article, such common carrier may set off therein any 
sum it has contributed or paid to any insurance or relief benefit, or indemnity 
that may have been paid to the injured employee, or the person entitled thereto, 
on account of the injury or death for which such action was brought. (1913, 


C0, Ss» 4Cr Ss Ss. 3469.) 


Accepting Benefit from Relief Depart- 
ment. — A relief department for providing 
hospital care for employees, contributed 
to by the employees and the company and 
under the control and management of the 
company, is but an agency of the com- 
pany; and a stipulation in the contract 
with its employee that in the case of ac- 
cident he must accept the benefit of the 


contract and release the company from lia- 
bility, is prohibited by the provisions of 
this section. Barden vy. Atlantic Coast 
Line R. Co., 152 N. C. 318, 67-5 92a 
(1910); Herring v. Atlantic Coast Line R. 
Co., 168 N. C. 555, 84 S. E. 863 (1915). 

Cited in Ingle v. Southern R. Co., 167 
N. C. 636, 83 S. E. 744 (1914). 
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§ 60-70. Provisions of this article applicable to logging roads and 
tramroads.—The provisions in this article relating to liability for damages shall 
also apply to logging roads and tramroads. (1919, c. 275; C. S., s. 3470.) 


Editor’s Note. — Before the enactment now, under the law, applicable to logging 
of this section provisions of § 60-65 were roads. Moore v. Rawls, 196 N. C. 125, 144 
held, by judicial construction, to apply to S. E. 552 (1928), citing McKinish y. Lum- 
logging roads and tramroads. See Rober- ber Co., 191 N. C. 836, 133 S. E. 163 
son v. Greenleaf-Johnson Lumber Co., 154 (1926). 


N. C. 328, 70 S. E. 630 (1911); Buckner v. The employee must be engaged in duties 
Madison County R. Co., 164 N. C. 201, 80 connected with or incidental to the Opera- 
». 4. 225 (1913). tion of such roads. Gurganous v. Camp 


However, in Williams v. Kinston Mfg. Mfg. Co., 204 N. C. 525, 168 S. E. 833 
Sete NC 226) °95 SiH as66n(1918)y,b (4983): 
was held that a logging road was not a Narrow-Gauge Logging Road.—A small 
common carrier within the meaning of § marrow-gauge road running through the 
60-67, and that the doctrine of comparative woods and used for the purpose only of 
negligence was not applicable to actions transporting logs to the defendant’s saw- 
for injuries sustained by employees of such mill, with the cars loaded with logs pulled 
roads. This decision seems to have en- up a grade by means of a steam skidder, 
gendered the legislative enactment enunci- the wire cables operating around a drum 
ated by this section, which was passed in upon the skidder, is a logging road within 
1919. the intent and meaning of this section and 
The provisions of §§ 60-65 and 60-67 are an employee negligently injured by such 
applicable to tram or logging roads under company is not barred of his right to re- 
the provisions of this section. Sampson vy. cover damages when caused by a fellow 
Jackson Bros. Co., 203 N. C. 413, 166 S. E. servant; and contributory negligence is 
181 (1932). only considered in determination of the 
In Lilley v. Interstate Cooperage Co., amount of damages the injured employee 
194 N. C. 250, 139 S. E. 369 (1927), the has sustained. Stewart v. Blackwood Lum- 
Dera Conn 1osmN: = Cs138,01s60Se Bee 33s 
was applied, and it was held that § 60-67 is (1927); Brooks v. Suncrest Lumber Co., 
operative as to such railroads. 194 N. C. 141, 138 S. E. 532 (1927). 
Comparative Negligence Rule Applies. Applied in Bateman v. Brooks, 204 N. 
—Under this section contributory negli- C. 176, 167 S. E. 627 (1933). 
gence is no longer a bar to injuries re- Cited in Stamey v. Suncrest Lumber 
ceived in the operation of a logging road, Co., 197 N. C. 391, 148 S. E. 436 (1929); 
but such negligence mitigates damages. In Hawkins v. Rowland Lumber Co., 198 N. 
other words, comparative negligence is C. 475, 152 S. E. 169 (1930). 


rule of this section as to tram railroads 


PARTICLE ga: 
Construction and Operation of Railroads. 


§ 60-71. Map of route to be served with summons for condemna- 
tion.—Whenever it shall become necessary to condemn any land for the purposes 
of a railroad, at the time that the summons for such condemnation is served there 
shall also be served by the railroad company a map showing how the line of the 
road is located on the land sought to be condemned, and a profile showing the 
depth of the cuts and the height of the embankments on the land so sought to 
be condemned, and at what points on such land such cuts and embankments are 
located. This section shall not apply to street railways. (1871-2 c. 138, s. 24; 
Bere 70291593, c. 390, 6.12“ 190I COs. 3? Revs, 6.2099: C.:S,, 5.3471.) 

Section Mandatory.—The conditions of and profile with the summons in condem- 
this section must be complied with before nation proceedings as required by this sec- 
any company can construct any part of its tion may be cured by amendment. State 
Oa ura sete, Rk. Con vo Richmond, “ys Wells, 142 Ne CG 590,55 S. EE. 210 
Bee Con l0G) No 'C. 16; 1055. EB: 1041! (1906): 

(1890). Cited in Gastonia v. Glenn, 218 N. C. 

Same — Defect May Be Cured by 510,11 S. E. (2d) 459 (1940). 
Amendment.—The failure to serve a map 
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§ 60-72. Map of railroad to be made and filed.—E very railroad corpo- 
ration shall, within a reasonable time after its road shall be constructed, cause 
to be made a map and profile thereof, and of the land taken or obtained for the 
use thereof, and shall file the same in the office of the Utilities Commission. 
Every such map shall be drawn on a scale and on paper to be designated by the 
Utilities Commission, and shall be certified and signed by the president or engi- 
neer of such corporation. (1871-2, c. 138, s. 41; Code, s. 1977; Rev., s. 2600; 


C855 8304/2 193835 C134 uso eeLo4l ec, 
Purpose of Section. — By this section 
railroad corporations are required, within 
a reasonable time after their road is con- 
structed, to file a map and profile of their 
route and of land condemned for its use 
with the Corporation Commission (now 
the Utilities Commission). But this is for 
the information of that body and is not re- 
quired as a part of a correct and completed 


location. Fayetteville Street Railway v. 
Railroad, #22 N. 1 C.aesn 555e0 E, 23845 
(1906). 


Survey Unnecessary When Old Road- 
bed Adopted. — Where the line of a rail- 
road is clearly defined by the existence of 
an old roadbed which is entered on and 
staked out by the agents of the company, 
and the route so marked is approved and 
adopted by the directors as its permanent 


§ 60-73. Joint construction by 


97, (So) 

location, in such case a survey by engi- 
neers is not essential. Fayetteville Street 
Railway v. Railroad, 142 N. C. 423, 55 S. 
EK. 345 (1906). 

Profile Must Show “Fills” and “Cuts.” 
—The profile required to be filed must 
show whether there will be any “fills” or 
“cuts” on the land sought to be con- 
demned. Kinston, etc., R. Co. v. Stroud, 
132 N. C. 413, 43 S. E. 913 (1903). 

Railroad Completed before Section 
Passed. — Where the railroad was com- 
pleted through the locus in quo prior to 
the passage of this section, it was not 
necessary to the validity of the location 
that a map of the route should be filed. 
Purifoy v. Richmond, etc., R. Co., 108 N. 
CG 100, 12S. E. 741 (1891). 


railroads having same location. — 


Whenever two railroad companies shall, for a portion of their respective lines, 
embrace the same location of line, they may by agreement provide for the con- 
struction of so much of said line as is common to both of them, by one of the 
companies, and for the manner and terms upon which the business thereon shall 
be performed. Upon the making of such an agreement, the company that is not 
to construct the part of the line which is common to both may terminate its line 
at the point of intersection, and may reduce its capital to a sum of not less than 
five thousand dollars for each mile of the road proposed to be constructed. 
(1871-2, c. 138, s. 46; Code, s. 1983; Rev., s. 2602; C. S., s. 3473.) 


§ 60-74. Construction of part of line in another state. — Whenever 
after due examination it shall be ascertained by the directors of any railroad com- 
pany that a part of the line of railroad proposed to be made between any two 
points in this State ought to be located and constructed in an adjoining state, it 
may be so located and constructed by a vote of two-thirds of all the directors. 
The sections of such railroad within this State shall be considered a connected 
line, and the directors may reduce the capital specified to such amount as may 
be deemed proper, but not less than the amount required by law for the number 
of miles of railroad to be actually constructed in this State. (1871-2, c. 138, s) 47% 
Codes 1984 Rev., 's,, 26035, Ca S's, 3474.) 

Cross Reference. — As to amount of 
capital required by law, see § 60-9. 


§ 60-75. Carriage must be according to public schedule.—Every rail- 
road corporation shall start and run its cars for the transportation of passengers 
and property at regular times to be fixed by public notice, and shall furnish suffi- 
cient accommodation for the transportation of all such passengers and property 
as shall, within a reasonable time previous thereto, be offered for transportation 
at the place of starting and the junction of other railroads and at usual stopping 
places established for receiving and discharging way passengers and freights for 
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that train, and shall take, transport and discharge such passengers and property 
at, from and to such places, on the due payment of the freight or fare legally 


authorized therefor, and shall be liable to the party 
damages, for any neglect or refusal in the 
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Cross References. — As to powers of 
Utilities Commission to prevent discrimi- 
nation in transportation facilities, see § 62- 
56. As to rate regulation, see § 62-122 et 
seq. As to ejection of passenger refusing 
to pay fare or violating rules, see § 60-103. 

Reaffirmance of Common-Law Rule. — 
The requirement to furnish accommoda- 
tions within a reasonable time is but a re- 
affrmance of the common law, leaving the 
courts to say what time is reasonable. 
Alsop v. Southern Exp. Co., 104 N. C. 278, 
10 S. E. 297 (1889). 

Duty to Provide Transportation. — It is 
the duty of a common carrier to provide 
sufficient means of transportation for all 
freight and passengers which its business 
naturally brings to it, and an unusual oc- 
casion by which a greater demand upon it 
is temporarily made will not relieve it of 
the obligation if, by the use of reasonable 
foresight, it could have been provided for. 
Purcell v. Richmond, etc., R. Co., 108 N. 
C. 414,12 S. FE. 954 (1891). 

Trains Need Not Stop at All Stations.— 
It is a reasonable regulation of a railroad 
that certain trains shall not stop at all 
stations, provided there are enough to 
serve the purposes of local travel. Hutch- 
inson v. Railroad, 140 N. C. 123, 52 S. E. 
263 (1905). 

Schedule Is Offer—Under this section, 
the printed schedule of trains is an offer, 
which is accepted by a person when he 
asks for a ticket, and he has the right to 
be transported by the first train stopping 
at his destination. Coleman v. Southern R. 
Co., 138 N. C. 351, 50 S. E. 690 (1905). 


When Contract of Carriage Begins.— 
The contract of carriage by a common 
carrier begins when a passenger comes up- 
on the carrier’s premises or conveyance 
with the purpose of buying a ticket within 
a reasonable time or after having pur- 
chased a ticket; and the relation, once con- 
stituted, continues until the journey con- 
tracted for is concluded and the passenger 
has left or has had reasonable time to 
leave such premises. Hansley v. Jamesville, 
eee) Co.50115N.) Ci 602; 20 S:; Eevs28 
(1894). 

Carrier May Demand Prepayment of 
Freight—A common carrier has a right 
to demand the prepayment of charges for 
transportation before receiving freight for 
shipment to one individual, although it 


2B N. C—40 


aggrieved, in an action for 
premises. (1871-2, c. 138, s. 35; Code, 


may have an established custom to accept 
shipments to its other patrons without 
such prepayment. Allen v. Cape Fear, etc., 
R. Co., 100 N. C. 397, 6 S. E. 105 (1888). 

A common carrier may demand prepay- 
ment of freight charges before shipment to 
any station, and from one shipper, though 
this is not required of others. It should ap- 
pear, however, that a plaintiff had notice 
of such regulation. Randall v. Richmond, 
Clon pico l0SBN 1C.1610\1 15) SelB ka? 
(1891). 

Failure to Take Passenger Aboard, — 
Where plaintiff purchased a ticket from 
defendant’s agent at a regular station be- 
fore the time advertised for the arrival and 
departure of its train at that place, and 
was in readiness to get aboard, but the 
train ran by, making no effort to stop, al- 
though it had room in its cars for plaintiff, 
plaintiff was entitled to punitive damages, 
in the absence of sufficient excuse shown 
by defendant. Purcell v. Richmond, etc., R. 
Co., 108 N. C. 414, 12 S. E. 954 (1891). 

Carrier under No Duty to Delay Trains. 
—A common carrier of passengers is un- 
der no obligation to delay the departure of 
its trains, or to look after the safety of per- 
sons who attempt to enter them, when 
they have been stopped long enough to al- 
low passengers to embark and disembark; 
but it may be liable for injuries incurred 
by one who, by the invitation or command 
of persons in charge of the trains, attempts 
to get on or off while the cars are in mo- 
tion. Browne v. Raleigh, etc., R. Co., 108 
N. C. 34, 12 S. E. 958 (1891). 


Duty to Stop Train at Passenger’s Sta- 
tion. — A passenger on a railway train is 
entitled, as a matter of right, to have the 
train stop at a station to which he has 
purchased his ticket; and where his des- 
tination is a flag station at which the train 
fails to stop owing to the neglect of the 
conductor in failing to take up the pas- 
senger’s ticket in time, the railroad com- 
pany is answerable for the consequent 
damages. Elliott v. Norfolk Southern R. 
Co., 166 N. C. 481, 82 S. E. 853 (1914). 

Allowing Passenger to Board Train 
Which Does Not Stop at His Destination. 
—It is the duty of the railroad to have an 
agent at the gate to examine the tickets 
and allow no one to get upon a train which 
does not stop at his destination. Not hav- 
ing done this, but having received the 
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plaintiff into the train, without objection, 
with a ticket calling for a regular station 
as her destination, and nothing on its face 
to show it was not good on that train, 
and she not knowing that that train did 
not stop there, it was the duty of the de- 
fendant to stop the train at that point for 
her. Hutchinson v. Railroad, 140 N. C. 
123, 52 S. E. 263 (1905). 

Stepping Off Moving Train at Con- 
ductor’s Suggestion. — Where a train on 
which plaintiff was a passenger did not 
stop at the station to which he had paid 
his fare, and the conductor agreed that he 
would slow up the train at a safe place 
for plaintiff to alight, and the plaintiff 
consented to jump off and went upon the 
platform as the train slowed up, but see- 
ing a “go ahead” signal from the rear, did 
not step for that reason; and then, feeling 
the increased motion of the train, he 
stepped off believing he was at a safe place 
and relying upon the conductor’s promise 
to put him off at a safe place, and was in- 
jured, the evidence of the defendant’s 
negligence was sufficient to be submitted 
to the jury. Cable v. Southern R. Co., 122 
N. C. 892, 29 S. E. 377 (1898). 


Failure to Stop at Flag Station—Where 
plaintiff went to a flag station on a rail- 
road a reasonable time before the arrival 
of a train on which he intended to take 
passage and, by reason of absence of the 
agent and the failure of the engineer to see 
his signal, the train did not stop for him, 
the railroad is liable for the actual damages 
sustained by the plaintiff. Thomas  v. 
DouthiennmRes Conmlocm NaC 00 > SOS ams 


343 (1898). 
Same — When Punitive Damages AI- 
lowed. — It is only when the railway en- 


gineer actually sees the signal of an in- 
tended passenger at a flag station and 
willfully passes him by that punitive dam- 
ages will be allowed in an action for dam- 
ages, and the burden of showing the reck- 
less disregard of plaintiff’s rights is upon 
the latter. Thomas vy. Southern R. Co., 122 
NG: 1005730) SK. 343° (1898). 

Damages Where Passenger Carried by 
Station.—Under this section when a pas- 
senger is carried by his station, he is en- 
titled to damages, and this, though there 
is no bodily harm, or actual damages. If it 
is done recklessly or willfully he is entitled 
to punitive damages. Hutchison v. Rail- 
roadsa@l40aN. Cioi23, 5255.8. 2634(1905)5 
overruling Smith v. Wilmington, etc., R. 
Coz, 1180) NS G4304 4195-4 438191902). 

Under the well settled rules of law, and 
plainly under this section, a railroad com- 
pany is liable for nominal damages for its 
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negligence in failing to stop its train and 
conveying a passenger beyond the des- 
tination to which he had paid his fare, it 
being a regular station on the line. Cable 
Va Outen Rem Commle22 JNem Cars o ome OMoe 
E. 377 (1898). 

Ejected Passenger Has Right of Ac- 
tion. — Under this section a passenger, 
ejected from a train for failure to pay 
again fare which he had paid once upon 
purchasing a ticket, has a right of action. 
Sawyer vo. Norioliz, ete, Re Co.inieNee ec 
13° 86tombe 166°(191s 

Same — Passenger Need Not Pay Addi- 
tional Fare to Prevent Ejection. —- Under 
this section where a passenger is about to 
be wrongfully ejected from a train, having 
paid his fare thereon, but being unable to 
produce his ticket, it is not incumbent on 
him, by paying money which the con- 
ductor has 10) right |tow exact, toma vord 
ejection from the train, as he is not re- 
quired to buy again his right to remain on 
the train to his destination. Sawyer v. Nor- 
follx, etc., R.Co., 171 Ni Cois% 8605" 2 toe 
(1915). 

Where Conductor Fails to Return 
Ticket.—Where plaintiff purchased through 
transportation to a destination to reach 
which it was necessary to change, and the 
conductor on the first train neglected to re- 
turn plaintiff’s ticket, and, when the con- 
ductor of the second train asked for his 
fare, plaintiff, having no money, vainly at- 
tempted to borrow from men who had been 
on the first train with him, it was negli- 
gence on the conductor’s part not to have 
satisfied himself by inquiring of such men 
whether plaintiff had been on the train 
with them prior to reaching the changing 
point, before ejecting plaintiff. Sawyer v. 
Nortolky etce) Re Conni7 1s Nee Caeiomcomos 
E. 166 (1915). 

Passenger on Baggage Car. — A person 
who gets on a blind baggage car, having a 
ticket, but not having told the conductor 
that he had it, and the conductor not hav- 
ing seen it, is not entitled to recover as a 
passenger for injuries received by being 
pulled off the train by the conductor. Mc- 
Graw v. Southern R. Co., 135 N. C. 264, 
47 S. E. 758 (1904). 

Injury Caused by Misdirection of Agent. 
—The plaintiff, who missed his train by 
misdirection of the defendant’s agent and 
his refusal to sell him a ticket, could re- 
cover for any injury proximately caused 
by being put out of the station into the 
cold weather while waiting for the next 
train. Coleman v. Southern R. Co., 138 
N. C. 351, 50 S. E. 690 (1905). 

Action May Be Brought in Tort or Con- 
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tract—A person who has sustained in- 
juries by reason of the failure of a railroad 
company to provide proper means of trans- 
portation or operate its trains as required 
by this section may bring an action on 
contract, or in tort, independent of the 
statute. Purcell v. Richmond, etc., R. Co., 
108 N. C. 414, 12 S. E. 954 (1891). 

Same—Damages. — If the tort is the re- 
sult of simple negligence, damages will be 
restricted to such as are compensatory; 
but if it was willful, or committed with 
such circumstances as show gross negli- 
gence, punitive damages may be given. 
Burcell vy. Richmond,’ etc; R. Co!) 108 N, 
e414 135. 1-954 (1891). 

Where a railroad company, negligently 
and by reason of defective and inadequate 
equipment, failed to carry a passenger to 
whom it had sold an excursion ticket back 
to its starting point, but no personal injury 
or indignity was inflicted upon him, the 
passenger’s right of action is ex contractu 
and not in tort, and hence exemplary or 
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C. 414, 12 S$. EB. 954 (1891), which was 
overruled in Hansley v. Jamesville, etc., 
R. Co., 115 N. C. 602, 20 S. E. 528 (1894), 
is reinstated, but the ground of the judg- 
ment is changed. Hansley v. Jamesville, 
Cie hen Commie Nin Ca 565 eam. LB ae443nmns 
Am, st) Rep: 600, 32°. Ro AL 550 (1895). 

If a train arrives after its schedule time, 
or misses connection, or delays a passen- 
ger at his destination after the schedule 
time, unless the delay is caused by no fault 
of the carrier, the passenger has a right to 
recover compensation for the loss of time 
and actual expenses. Coleman v. Southern 
R. Co., 138 N. C.,/351, 50°S: BE. 690 1905). 

Basis of Exemplary Damages. — The 
true ground for allowing exemplary dam- 
ages in an action against a railroad com- 
pany for damages on account of its negli- 
gence is personal injury, or (in the absence 
of personal injury) insult, indignity, con- 
tempt, etc., to which the law imputes bad 
motive towards the plaintiff. Hansley v. 
Jamesville, etc. Ra Co.) 117 Na ©) 565;023 


punitive damages cannot be recovered. S. E. 443, 53 Am. St. Rep. 600, 32 L. R. 
Purcell v. Richmond, etc., R. Co. 108 N. <A. 551 (1895). 


§ 60-76. Arrangement of cars in passenger trains.—In forming a 
passenger train, baggage, freight, merchandise or lumber cars shall not be placed 
in rear of the passenger cars, except in case of accident, or when the cars are pro- 
vided with automatic couplers or brakes. If any officer or agent of a railroad 
company, in forming a passenger train, shall direct or knowingly suffer an ar- 
rangement of the cars different from the one herein provided for, he shall be 
guilty of a misdemeanor: Provided, the criminal liability hereby imposed shall 
not apply to officers and agents of the Wilmington Seacoast Railroad Company. 
S72 ecul3es Code, ss 19712 1893..c. 331s 1895, e212) Rev., ss. 26012, 3747: 
ied-'s4 3476.) 


§ 60-77. Unauthorized manufacture or sale of switch-lock keys 
misdemeanor.—lIt shall be unlawful for any person to make, manufacture, sell 
or give away to any other person any duplicate key to any lock used by any rail- 
road company in this State on its switches or switch tracks, except upon the writ- 
ten order of that officer of such railroad company whose duty it is to distribute 
and issue switch-lock keys to the employees of such railroad company. Any per- 
son violating the provisions of this section shall be guilty of a misdemeanor and 
shall be fined or imprisoned, or both, in the discretion of the court. (1909, c. 795; 
C.., 8. 3477.) 


§ 60-78. Willful injury to railroad property misdemeanor. — If any 
person shall willfully do or cause to be done any act or acts whatever whereby 
any building, construction or work of any railroad corporation, or any engine, 
machine or structure or any matter or thing appertaining to the same shall be 
stopped, obstructed, impaired, weakened, injured or destroyed, he shall be guilty 
Gimaemisdemeanor., (1871-2, c) 138937739 »* Codey 6191974" Rev., s.. 3756; Gz S.; s: 
3478. ) 


Cross Reference.—See §§ 14-278, 14-279. 


§ 60-79. Headlights on locomotives on main lines.—Every company, 
corporation, lessee, manager or receiver owning or operating a railroad in this 
State is hereby required to equip and maintain and use upon every locomotive 
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in operation in railroad service on main lines in this State an electric or power 
headlight of at least one thousand five hundred candlepower, measured without 
the aid of a reflector. This section shall not apply to locomotive engines regularly 
used in switching cars or trains, to locomotive engines used exclusively between 
sunup and sundown, and to locomotive engines going to and returning from re- 
pair shops when ordered in for repairs; neither shall this section apply to in- 
dependently owned and operated railroad companies in this State whose mileage 
of road in this State is one hundred and twenty-five miles or less, nor to rail- 
road companies having only lines extending into this State, no one of which is 
one hundred miles in length in this State. The Utilities Commission may relieve 
from the operation of this section such locomotives and roads, or parts or sec- 
tions or branches of roads, upon which the said Utilities Commission may deem 
electric or power headlights not advisable. Should an engine start on a trip with 
the headlight in good working condition, and from some unavoidable cause such 
headlight becomes disabled and cannot be repaired on the line of the road on which 
such run is being made, there shall be nothing in this section to prevent such 
engine from continuing on its trip, and the railroad company shall not be liable 
for prosecution on account of such failure to repair. Any company, corporation, 
lessee, manager or receiver violating the provisions of this section shall be guilty 
of a misdemeanor. (1909, c. 446; C. S., s. 3479; 1933, c. 134, s. 8; 1941, c. 97, 
akeys) 

Violation as Proximate Cause of Death. 
—FEvidence failing to show how deceased 
was killed, whether walking along railroad 
tracks or at platform, and showing that he 
was intoxicated at the time, does not show 
that the violation of this section was the 
proximate cause of death. Owens v. South- 
ern Ry. Co., 33 F. (2d) 870 (1929). 

Burden of Proof.—It is negligence for a 
railroad company not to equip its locomo- 
tives with electric headlights, with the 


§ 60-80: Repealed by Session Laws 1943, c. 543. 


§ 60-81. Negligence presumed from killing livestock.—When any 
cattle or other livestock shall be killed or injured by the engine or cars running 
upon any railroad, it shall be prima facie evidence of negligence on the part of 
the railroad company in any action for damages against such company: Pro- 
vided, that no person shall be allowed the benefit of this section unless he shall 
bring his action within six months after his cause of action shall have accrued. 


(1856-7, -ci7 3! Codes. 23265. Revins) 2043 AG wonusmocoar) 


burden on the company to plead and prove 
that it had one in use at the time com- 
plained of or that its use was excepted by 
the statute, when relevant to the inquiry. 
Barnes v. Atlantic Coast Line R. Co., 168 
N. C. 512, 84 S. E. 805 (1915), citing 
Powers v. Norfolk Southern R. Co., 166 
N. GC. 599, 82 So Es 972) (914) Butmses 
McNeill v. Atlantic Coast Line R. Co., 167 
N.. GC. 390, 83.5. E. 704 (1914): 


Cross Reference.—As to venue of an ac- 
tion against railroad, see § 1-81. 

Editor’s Note. — Several of the earlier 
cases, notably Doggett v. Richmond, etc., 
R. Co., 81 N. C. 459 (1879), and Durham 
v. Wilmington, etc., R. Co., 82 N. C. 352 
(1880), stated that, where the facts are 
known and show there was no negligence 
on the part of the railroad, the presump- 
tion created by this section does not ap- 
ply. But it would have been more accurate 
to say that the prima facie case here cre- 
ated is rebutted where the undisputed facts 
show there was no negligence on the part 
of the defendant, than to say the statute 
did not apply to such a case. ‘There is no 
exception in the statute. It is in terms 
general and applies alike to all cases of 


killing stock by a railroad. The rule is thus 
stated in the later cases. See Hardison v. 
Atlantic, etc., R. Co., 120 N. Cy 492eeqmem 
E. 630 (1897). 

In some of the early decisions it was 
said that when livestock were injured by 
the engine or cars of a railroad company 
and an action thereon was brought within 
six months, this section raised a presump- 
tion of negligence and cast upon the de- 
fendant the burden of rebutting such pre- 
sumption. Carlton v. Wilmington, etc., R. 
Co., 104 N. C. 365, 10 S. E. 516 (1889); 
Bethea v. Raleigh, etc., R. Co., 106 N. C. 
279, 10 S. E. 1045 (1890). But it is now the 
established rule, as settled by the later and 
prevailing cases, that “prima facie evi- 
dence of negligence” means no more than 
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evidence sufficient to carry the case to the 
jury, and to justify, but not compel, a ver- 
dict as for a negligent wrong. See Ferrell 
v. Norfolk Southern R. Co., 190 N. C. 126, 
129 S. E. 155 (1925). 

Section Applies When Facts Known, — 
The presumption of negligence in killing 
livestock, when the action is brought with- 
in six months, applies where the facts are 
known. Hanford v. Southern R. Co., 167 
N. C. 277, 83 S. E. 470 (1914). 

Applies When Stock under Control of 
Person.—The statutory presumption of 
negligence for killing livestock, when the 
action is brought within six months, is not 
rebutted by showing that the livestock 
were under the control of a person at the 
time. Randall v. Richmond, etc., R. Co., 
104 N. C. 410, 10 S. E. 691 (1889). 

Same — When Animal Hitched to Vehi- 
cle. — The statutory presumption of negli- 
gence of a railroad company in killing live- 
stock, when the action is brought within 
six months, applies whether a horse, the 
subject of the action, was hitched to a 
buggy at the time or running at large. 
Hanford v. Southern R. Co., 167 N. C. 277, 
83 S. E. 470 (1914). 


Where it is proven or admitted that 
cattle have been killed by the train of a 
railroad company within six months before 
the action was brought, there is a pre- 
sumption that the killing was caused by 
the negligence of such company, and this 
presumption arises from the fact of killing, 
where the animal is hitched to a wagon 
or cart, as well as where it is straying at 
large when killed. Randall v. Richmond, 
LGM Olt Ol Nien Gait Oe0l 2 mort. 5605 
(1890). 

Does Not Apply to Fowl. — No pre- 
sumption of negligence against a railroad 
company is raised by the mere fact of kill- 
ing fowls, etc., upon its track in the opera- 
tion of its trains. This section makes it 
prima facie evidence of negligence in re- 
spect only to “cattle or other livestock,” 
which does not include geese or other fowl 
within its terms. James v. Atlantic, etc., R. 
oe 166 N. C.. 572, 82S, .E. 1026 (1914). 

Does Not Apply to Dogs.—The killing 
of a dog by a street railway is not prima 
facie evidence of negligence. Moore v. 
Charlotte Elect. R., etc., Co., 136 N. C. 554, 
48 S. E. 822 (1904). 

When Horses Run into Trestle—In an 
action against a railroad company for 
damages for injuries to horses, where the 
evidence showed that the horses were in- 
jured by running into a trestle, and that 
the train was 100 yards from the trestle 
when they were injured, and stopped 100 
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feet from the trestle, this section does not 
apply. Ramsbottom y. Atlantic Coast Line 
Re Coy lSSEniiGin88 50°52 Bo4480(1908): 

Plaintiff Must Prove Case. — Where a 
railroad train runs into, kills or injures 
livestock, and the owner brings his action 
for damages within the statutory six 
months, the prima facie case of negligence 
raised by the statute is sufficient to take 
the case to the jury, but does not change 
the burden of proving the issue of neg- 
ligence from the plaintiff. Ferrell v. Nor- 
folk Southern) Ro Coy s190"N.. CC. 126, 129 
S. E. 155 (1925). 

How Presumption Rebutted.—In an ac- 
tion against a railroad company for killing 
certain mules of the plaintiff, where neg- 
ligence is established by force of this sec- 
tion, it can only be rebutted by showing 
that by the exercise of due diligence the 
stock could not have been seen in time to 
save them. Pippen v. Wilmington, etc., R. 
Co., 75 N. C. 54 (1876). 

This rule can only be rebutted by show- 
ing that the agents of the railroad com- 
pany used all proper precautions to guard 
against damage. It is not sufficient to 
prove that there was probably no neg- 
ligence. Battle v. W. & W. Railroad, 66 N. 
C. 343 (1872). 

Same — Presumption Not Repelled. — 
Where plaintiff's horse had been injured 
on a railroad by the running of a train 
against it, and it was doubtful from de- 
fendant’s testimony whether the brakes 
had been applied to the wheels of the train 
after the animal was discovered to be on 
track, the prima facie case of negligence 
made by this section was not repelled. 
Clark v. Western North Carolina Rail- 
road, 60 N. C. 109 (1863). 


Same — Instructions. — Where the kill- 
ing of stock by a railroad is admitted or 
proven, the trial judge may instruct the 
jury that a certain state of facts, if believed 
by them, would rebut the presumption of 
negligence, but not that certain evidence, 
though uncontradicted, would do _ so. 
Baker v. Roanoke, etc., R. Co., 133 N. C. 
31, 45 S. E. 347 (1903). 

When Owner Permits Cattle to Stray 
on Railroad Track.—lIf the owner of cattle 
permits them to stray off and get upon the 
track of a railroad and they are killed or 
hurt, the railroad company is not liable un- 
less the train was being carelessly run, or 
by the exercise of proper care after the 
animals were discovered the injury could 
have been avoided or prevented. Doggett 
Va RAGhinOndameL commen COn mod Nin. 959 
(1879). 

Effect of Local Stock Law.—The prima 
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facie evidence of negligence on the part of 
a railroad company in a suit for damages 
for killing stock is not impaired by a local 
act requiring stock to be fenced in, but the 
defendant must repel the presumption by 
satisfactory proof to the jury. Roberts 
Vaekichmondarete,) Ramon, So mNENG@a560 
(1883). 

No Duty to Cut Down Weeds.—A rail- 
road company is not negligent in failing 
to cut down bushes or weeds on the right 
of way beyond the portion over which it is 
exercising actual control for corporate 
purposes, though a horse is killed as a re- 
sult of the engineer’s inability to see him 
on account of the weeds. Ward v. Wil- 
quineton, etc., RECO... 109 N-Ca358 i305) 
E. 926 (1891). 

Measure of Damages. — The measure of 
damages when a cow is killed by a train is 
the difference in the value of the cow and 
that of the beef. Roberts v. Richmond, 
etc., R. Co., 88 N. C. 560 (1883). 

When Judge May Direct Verdict. — 
This section applies to all cases of killing 
stock by a railroad, and while the pre- 
sumption of negligence arising from the 
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killing may be rebutted, it is only where 
the undisputed facts show there was no 
negligence that the trial judge should 
direct a verdict for the defendant. Hardi- 
son v. Atlantic, etc., R. Co., 120 N. C. 492, 
26 S. E. 630 (1897). 

Defendant Not Entitled to Nonsuit. — 
Where a plaintiff makes a prima facie case 
by suing for the killing of a cow within 
six months, the defendant is not entitled 
to nonsuit on the ground that such prima 
facie case is rebutted by the evidence of 
the defendant. Davis v. Railroad Co., 134 
N. C. 300, 46 S. FE. 515 (1904). 

Applied in Aycock v. W. & W. R. Road 
Con 51-N. CC) 231) (1858) Wialsonmvem None 
folk, etc, R. Co., 90 No Ce 69nGiseae 
Snowden v. Norfolk, etc., Railroad, 95 N. 
C. 93 (1886); Carlton v. Wilmington, etc., 
Ri Co., 104N.-C. 865,510 Sa Hasieveisso 
Coburn v. Atlantic Coast Line R. Co., 227 
N. C. 695, 44 S. E. (2d) 200 (1947). 

Cited in State v. Divine, 98 N. C. 778, 4 
S. E. 477 (1887); (Cable vas Souther 
Con l227 NW C2892, 29 Se Bem ims ose 
State v. Scoggin, 236 N. C. 19, 72 Sake 
(2d) 54 (i952). 


ARTICLE 10. 
Railroad and Other Company Police. 


§ 60-82. Railway conductors and station agents declared special 
police.—All passenger conductors of railroad trains and station or depot agents 
are hereby declared to be special police of the State of North Carolina, with full 
power and authority to make arrests for offenses committed in their presence or 
view, or for felony, or on sworn complaint for misdemeanor, except that the con- 
ductors shall have such power only on board of their respective trains or their 
railroad right of way, and the agents at their respective stations; and such con- 
ductors and agents may cause any person so arrested by them to be detained and 
delivered to the proper authority for trial as soon as possible. Nothing contained 
in the provisions of this section shall have the effect to relieve any such railroad 
company from any civil liability now existing by statute or under the common 
law for the act or acts of such conductors, station or depot agents, in unlawfully 
exercising or attempting to exercise the powers herein conferred. (1907, c. 470, 


Soo NAG Nowrs won Oos) 


Editor’s Note. — For article discussing 
arrest without a warrant, see 15 N. C. 
Law Rev. 101. 

Conductor Has Power of Peace Officer. 


looking after and protecting passengers 
on his train, and he is clothed, to some ex- 
tent, with the powers of a peace officer. 
Brown v. Atlantic Coast Line R. Co., 161 


—A conductor on a railroad passenger N.C. 573, 77S. E. 777 (1913). 


train is held to a high degree of care in 


§ 60-83. Governor may appoint and commission police for railroad, 
etc., companies; civil liability of companies.—Any corporation operating a 
railroad on which steam or electricity is used as the motive power or any electric 
or water-power company or construction company or manufacturing company 
or motor vehicle carrier or railway express agencies may apply to the Governor 
to commission such persons as the corporation or company may designate to act 
as policemen for it. The Governor upon such application may appoint such per- 
sons or so many of them as he may deem proper to be such policemen, and shall 
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issue to the persons so appointed a commission to act as such policemen. Noth- 
ing contained in the provisions of this section shall have the effect to relieve any 
such company from any civil liability now existing by statute or under the com- 
mon law for the act or acts of such policemen, in exercising or attempting to 
exercise the powers conferred by this section. (1871-2, c. 138, ss. 51, 52; Code, 
Bort Oo, 207, IEV.,.6s.,200), 200011907; ¢..128,'s. 13 C.s., ‘s. 3404: 1923 1c 23: 


1933; CL Ol, 1943) 50.676, ss. 1, 421947, c. 390.) 


Cross Reference. — As to venue of ac- 
tion against railroad, see § 1-81. 

Editor’s Note. — The 1923 amendment 
extended this section to manufacturing 
companies. 

The 1933 amendment 
sentence of the section. 

The 1943 amendment made this section 
applicable to motor vehicle carriers. It also 
struck out the word “railroad” before the 
word “company” in the third sentence. 
For comment on the 1943 amendment, see 
21 N. C. Law Rev. 330. 

The 1947 amendment made this section 


added the last 


A railroad policeman appointed pursuant 
to this section, is prima facie a public of- 
ficer, but the question of whether a partic- 
ular act is done as an employee of the rail- 
road company or as a public officer is a 
question to be determined from the nature 
of the act, whether it relates to vindication 
and enforcement of public justice or 
whether it is in the scope of duties owed to 
the company by reason of employment. 
Vater vy. outhern) Ry Cox, 205 N.o Cy st, 
169 S. E. 816 (1933). 

Cited in Stanley v. Southern R. Co., 160 
N. C. 323, 76 S. E. 221 (1912). 


applicable to railway express agencies. 


§ 60-84. Oath, bond, and powers of company police.—Every police- 
man so appointed shall, before entering upon the duties of his office, take and 
subscribe the usual oath. Such policemen shall severally possess, within the 
limits of each county in which the railroad or motor vehicle carrier for which 
such policemen are appointed may run or in which the company may be en- 
gaged in work or business, all the powers of policemen in the several towns, 
cities and villages in any such county: Provided, that every policeman appointed 
under this and § 60-83 shall, before entering upon the duties of his office, file 
in the Governor’s office a bond in the sum of five hundred dollars ($500.00), 
payable to the State of North Carolina, conditioned upon the faithful perform- 
ance of the duties of his office. This bond may be in cash, or it may be executed 
by a surety company duly authorized to transact business in this State, or it 
may have at least two individual sureties each owning real estate in this State, 
and together having equities in such real estate over and above any encumbrances 
thereon equal in value to at least twice the amount of such bond: Provided, 
that where individual sureties are used, the sufficiency of each such surety must 
be passed upon and approved by the clerk of the superior court of the county 
in which the surety resides. (1871-2, c. 138, s. 53; Code, s. 1990; Rev., s. 2607: 
te eee i250 see ecu 402 5 CoG) $3485" 19339) 134). 6) 811941) c. O7 ESE OE 
amet OES 22 1999" C124. (5711 .) 


Cross Reference. — As to oath required, For comment on the 1943 amendment, 
see § 11-11. see 21) Na ©) Waw Rev1330: 
Editor’s Note. — The 1943 amendment The 1959 amendment rewrote the sec- 


ond sentence with proviso and added the 
third sentence with proviso. 


rewrote portions of this section appearing 
before the first proviso. 


§ 60-85. Company police to wear badges.—Such railroad police shall, 
when on duty, severally wear a metallic shield with the words “Railway Police’ 
and the name of the corporation for which appointed inscribed thereon, and this 
shield shall always be worn in plain view except when such police are employed 
as detectives. (1871-2, c. 138, s. 54; Code, s. 1991; Rev., s. 2608; C. S., s. 3486.) 

Cross Reference. — As to badges of 
conductor and certain other railroad em- 
ployees, see § 60-3. 


S 60-86. Compensation of company police.—The compensation of such 
police shall be paid by the companies for which the policemen are respectively 
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appointed, as may be agreed on between them. (1871-2, c. 138, s. 55; Code, s. 
1992 »\Rev., sé 26095 C.iS,: 5.534873) 


§ 60-87. Police powers cease on company’s filing notice.—Whenever 
any company shall no longer require the services of any policeman so appointed 
as aforesaid, it may file a notice to that effect in the ‘office of the Governor 
and thereupon the power of such officer shall cease.and determine. (1871-2, c. 
138,s. 56; Code, s. 1993; Rev.j7s) 2610; C.US., 593488194301 6/6 ame 
1959, c. 124, s. 2.) 


Editor’s Note. — The 1943 amendment For comment on the 1943 amendment, 


substituted the words ‘office of the Gover- 
nor and the office of the Utilities Com- 
mission” for the words “several offices in 
which notice of such appointment was orig- 


see 21 N. C. Law Rev. 330. 

The 1959 amendment struck out the 
words “and the office of the Utilities Com- 
mission” formerly appearing after “Gov- 


inally filed.” ernor” in line three. 


ARTICLE 11. 
Joint Rates. 


S 60-88. Carriers permitted to establish joint rates.—Any operating 
railroad company is authorized and directed to enter into arrangements for the 
establishment of joint rates and through routes with common carriers by water 
and with other such railroad companies for the transportation of persons and/or 
property transported wholly within the State of North Carolina by such carrier 
by water and such railroad company. (1931, c. 195.) 


ARTICLE 12. 


Carriage of Passengers. 


§ 60-89. Railroad passenger fares.—The North Carolina Utilities Com- 
mission shall make reasonable and just rates and charges covering the carriage 
of passengers by railroad within North Carolina, and regulate the same. (Ex. 
sess; 1908) ¢. 144, 's. 1; Co.) 's. 348957 Hx Sess. 1920) e251) 3.1 1953ecm om 


Cross References. — As to free carriage, 
see § 62-134. As to rate regulation in 
general, see § 62-122 et seq. “As to pas- 
senger’s baggage, see § 60-119. As to duty 
of the railroad to file rates with Utilities 
Commission, see § 62-68. 

Editor’s Note. — The 1953 amendment 
rewrote this section, which formerly es- 
tablished the fares. 

Right to Put Off Child on Train with 
Parent. — Where a conductor has taken 


his child, for whom a half ticket is re- 
quired, but has not been purchased, and the 
parent is unable to pay the fare of the 
child with the extra fare allowed when a 
ticket has not been regularly purchased, 
the conductor’s right to put the child off 
the train is dependent upon the return of 
the ticket he has collected from the par- 
ent, or its equivalent. Landford v. South- 
ern R. Co., 165 N. C. 653, 81'S. B. 908 
(1914). 


up the ticket of a person traveling with 


§ 60-90. Rates on leased or controlled lines.—In the case that any rail- 
road company operating as a common carrier of passengers in the State of North 
Carolina is owned, controlled or operated by lease or other agreement by any 
other railroad company doing business in the State, the rate for carrying passen- 
gers thereon shall be determined for such railroad company by the rate prescribed 
by § 60-89 for the railroad company which owns, controls or operates the same. 
(Exp Sess1908,.c..144, 5s, 25,@7 Sis 234908) 


§ 60-91. Violations of passenger rates misdemeanor.—Any railroad 
company violating any of the provisions of §§ 60-89 and 60-90, or counseling, 
ordering or directing any employee, agent or servant to violate any of such pro- 
visions, by charging, demanding or receiving any rate greater than that fixed by 
such sections, shall be guilty of a misdemeanor, and on conviction shall be fined 
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not less than five hundred dollars nor more than five thousand dollars; and any 
agent, servant or employee of any railroad company who shall violate either § 


60-89 or § 60-90 shall be guilty of a misdemeanor, and on conviction 


shall be 


fined or imprisoned, or both, in the discretion of the court. (Ex. Sess. 1908, c. 


DEES a ory S20049 lL.) 


Cross Reference. — As to charging un- 


reasonable freight rates, see § 60-115. 


§ 60-92. Accepting or giving free transportation illegally misde- 
meanor.—Any persons, except those permitted by law, who accept free transpor- 
tation shall be guilty of a misdemeanor, and on conviction shall be fined or im- 
prisoned, or both, in the discretion of the court; and any railroad, or its em- 
ployees or agents, giving free transportation of any kind whatsoever, except that 
permitted by law, shall be guilty of a misdemeanor, and on conviction shall be 
fined not less than five hundred dollars nor more than two. thousand dollars for 
each offense. (Ex. Sess. 1908, c. 144, s. 4; C. S., s. 34972.) 


Cross Reference.—As to persons enti- 
tled to free carriage, see §§ 62-133, 62-134. 
Editor’s Note.—For cases arising prior 
to the enactment of this section, see State 


v. Southern ‘R: Co., 122 N.C. IO, BY SS. 
FE. 133 (1898); McNeill v. Railroad Co, 
135 N. C. 682, 47 S. E. 765 (1904). 


§ 60-93. Powers of Utilities Commission over rates limited. — The 
Utilities Commission shall have no power to change, alter, modify or in any way 
affect the enforcement or operation of any of the provisions of the preceding sec- 
tions of this article, except as the same shall be therein specifically authorized, or 
the enforcement of any penalties for violating the provisions thereof. (Ex. Sess. 


1908) c.144,s8.7; C. S.,s. 3493+ 1933, c. 134; s. yh 24 tersO7 s7e0 50) 


Cross Reference.— As to regulation of 
rates by Utilities Commission, see § 62-122 
et seq. 


§ 60-94. Separate accommodations for different races.—A]| railroad 


and steamboat companies engaged as common carriers in the transportation of 
passengers for hire, other than street railways, shall provide separate but equal 
accommodations for the white and colored races at passenger stations or waiting 
rooms, and also on all trains and steamboats carrying passengers. Such accom- 
modations may be furnished by railroad companies either by separate passenger 
cars or by compartments in passenger cars, which shall be provided by the rail- 
roads under the supervision and direction of the Utilities Commission: Pro- 
vided, that this shall not apply to relief trains in cases of accident, to Pullman 
or sleeping cars, or through express trains that do not stop at all stations and are 
not used ordinarily for traveling from station to station, to negro servants in at- 


tendance on their employers, to officers or guards transporting prisoners, nor to 
prisoners so transported. (18997 cr 384 e190 ce Zi 3aiRey.. s: ZO Oa 5 O404 


1933, c. 134, s. 8; 1941, c. 97, s. 5.) 


Cross References.—As to duty of Utili- 
ties Commission to require separate wait- 
ing rooms, see § 62-44. As to separation of 
races by motor carriers, see § 62-121.71; 
by street and interurban railways, see § 
60-135. 

Conductor Directing White Passengers 
to Colored Coach.—When a railroad com- 
pany has furnished equal and separate ac- 
commodations on its train for the white 
and colored races, no penalties may be re- 
covered by reason of the conductor merely 
directing a few white passengers to take 


the coach set apart for the colored people. 
Merritt v. Atlantic Coast Line R., 152 N. 
(..281, 67'S. E. 579 (1910), 

Sheriff with Colored Prisoner. — Where 
the conductor of a train required a white 
sheriff to go into the coach provided for 
colored people with a colored prisoner in 
his custody, traveling with him on the 
train, and there is no evidence that the 
conductor did so in a harsh or abusive 
manner, or that the accommodations fur- 
nished were unequal to those of the other 
coach, damages sought by the sheriff will 


633 


§ 60-95 Cu. 60. RAILROADS AND OTHER CARRIERS § 60-99 


be denied as a matter of law. Huff v. Nor- Cited in Corporation Commission  v. 
folk Southern R. Co., 171 N. C. 203, 88 S. Transportation Committee, 198 N. C. 317, 
FE. 344 (1916). 151 S$. EH. 648. (1930). 


§ 60-95. Certain carriers may be exempted from requirement.—The 
Utilities Commission is hereby authorized to exempt from the provisions of § 
60-94 steamboats, branch lines and narrow-gauge railroads and mixed trains 
carrying both freight and passengers, if in its judgment the enforcement of the 
same be unnecessary to secure the comfort of passengers by reason of the light 
volume of passenger traffic, or the small number of colored passenger travelers 
on such steamboats, narrow-gauge railroads, branch lines or mixed trains. (1899, 
¢, 384, 5.2: 1901, c. 213; Rev.) s.;2620; C..S.s) 349551933) cu l34 ss Cee 
C0755. ):) 


§ 60-96. Use of same coach in emergencies. — When any coach or 
compartment car for either race shall be completely filled at a station where no 
extra coach or car can be had, and the increased number of passengers could not 
be foreseen, the conductor in charge of such train may assign and set apart a 
portion of a car or compartment assigned for passengers of one race to passen- 
gers of the other race. (1899, c. 384, s. 3; Rev., s. 2621; C. S., s. 3496.) 


§ 60-97. Penalty for failing to provide separate coaches.—Any rail- 
road or steamboat company failing to comply in good faith with the provisions 
of $$ 60-94 to 60-96 shall be liable to a penalty of one hundred dollars per day, 
to be recovered in an action brought against such company by any passenger on 
any train or boat of any railroad or steamboat company which is required by this 
chapter to furnish separate accommodations to the races, who has been furnished 
accommodations on such railroad train or steamboat only in a car or compart- 
ment with a person of a different race in violation of law. (1899, c. 384, 5SanD8 
Reveiseco22  Cbon es O4 078) 


§ 60-98. Exceptions to requirement of separate coaches and toilets. 
—As to trains consisting of not more than one passenger car unit, operated prin- 
cipally for the accommodation of local travel, although operated both intrastate 
and interstate and irrespective of the motive power used, the Utilities Commis- 
sion is authorized to make such rules and regulations for the separation of the 
races and with regard to toilet facilities as in its best judgment may be feasible 
and reasonable in the circumstances, and the rules and regulations established 
pursuant to this authority shall be exceptions to the provisions of §§ 60-94 and 
60210721 C19350en 2/0 9194 15 ch O7iisms) 


60-99. Unused tickets to be redeemed.—When any round-trip ticket 
is sold by a railroad or other transportation company, it shall be the duty of such 
company to redeem the unused portion of said ticket by allowing to the holder 
thereof the difference between the cost thereof and the price of a one-way ticket 
between the stations for which such round-trip ticket was sold. Whenever any 
one-way or regular ticket is sold by a railroad or other transportation company, 
and not used by the purchaser, it shall be the duty of the company selling the 
ticket to redeem it at the price paid for it. All railroad and other transportation 
companies shall redeem in money all mileage tickets known as five-hundred, thou- 
sand and two-thousand mile tickets, sold by them, if presented within a year from 
the date of the sale, when as much as fifty per centum of such ticket has been 
used by the purchaser, by paying the same price per mile paid for it, or shall al- 
low the original holder to ride it out. (1891, c. 290; 1893, c. 249; 1895, ‘eases 
S820 LOO Pert |SrLRev ecu 2O2/ene ao. seonUon) 

Cited in State v. Ray, 109 N. C. 736, 14 Line R. Co., 151 N. C. 207, 65 S. E. 897 
S. E. 83 (1891); Kindley v. Seaboard Air (1909). 
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§ 60-100. Ticket may be refused intoxicated person; prohibited en- 
try misdemeanor.—The ticket agent of any railroad, steamboat or other trans- 
portation company shall at all times have power to refuse to sell a ticket to any 
person applying for the same who may at the time be intoxicated. The conductor, 
captain or other person in charge of any railroad car, steamboat or other convey- 
ance for the use of the traveling public shall at all times have power to prevent 
any intoxicated person from entering such car, boat or other conveyance. If any 
intoxicated person, after being forbidden by the conductor, captain or other per- 
son having charge of any such railroad train, steamboat or other conveyance for 
the use of the traveling public, shall enter such train, boat or other conveyance, 
Meese epee ouUllty. Of a. Iisdemeanot. lool, Gs O0ey Ssa1) 42.10 te Rev. Ssu, 2025, 
ZO20,03/.0/ 3 C.aoy, Sr 3204.) 


Cross References——As to public drink- train because he was intoxicated, ex- 
ing on railway passenger cars, see § 14- emplary damages will be allowed if such 
333. As to sale of whiskey on railroad cars, refusal was made with malice, undue force, 
see § 18-70. or insult. Story v. Norfolk, etc., R. Co., 

When Exemplary Damages Allowed.— 133 N. C. 59, 45 S. E. 349 (1903). 

In an action for damages for refusal to Cited in Stanley v. Southern R. Co., 160 
allow a person with a ticket to board a N. C. 323, 76 S. E. 221 (1912). 
§ 60-101. Entering cars after being forbidden misdemeanor, — N-; 


person shall enter any railroad passenger car, baggage car, mail car cr caboose 
car, or go upon the platform of such cars, after being forbidden so to do by the 
conductor, his assistants, the baggagemaster or other person in charge of such 
cars, unless the person enter such cars or go upon such platforms as a passenger 
or in some official capacity authorized by law, or on business with a passenger or 
some official or employee of the railroad, or for some other like purpose. Any 
person violating this section shall be guilty of a misdemeanor and shall be fined 
nGipe cccuineatetiecallars. (1883. c. 351; Code, s.,.1979* Rev, s. 3/52: CC. S., 
SED) 

Cross References.—As to breaking in- intent, see § 14-56. As to train robbery, see 
to or entering railroad cars with felonious §§ 14-88 and 14-89. 


§ 60-102. Riding in first-class cabin with second-class ticket mis- 
demeanor.—lIf any passenger purchasing or holding a second-class ticket, after 
being requested or directed by any captain or other officer in charge of any steam- 
boat in this State, riding in any first-class cabin, refuses to pay the difference be- 
tween a first-class and a second-class fare or rate, or refuses to go into the sec- 
ond-class cabin, when there shall be a comfortable second-class cabin on such 
steamboat, he shall be guilty of a misdemeanor, and upon conviction thereof shall 
be fined not exceeding fifty dollars or imprisoned not exceeding thirty days. Any 
justice of the peace in the county where such offense is committed shall have ju- 
risdiction of the offense, upon sworn complaint of any officer of such steamboat 


Eelpatiy Gl O03Hcr /95"Rev., se O70 C moms. 3506:) 


§ 60-103. Passenger refusing to pay fare and violating rules may 
be ejected.—li any passenger shall refuse to pay his fare, or violate the rules 
of a railroad corporation, it shall be lawful for the conductor of the train and 
servants of the corporation to put him and his baggage out of the cars, using no 
unnecessary force, at any usual stopping place or near any dwelling house, as the 
conductor shall elect, on stopping the train. (1871-2, c. 138, s. 34; Code, s. 1962; 
event 7020.).C257,.5., 0007.) 


Cross Reference. — As to action for the same car he cannot ride in the pas- 
damages for wrongful ejection, see also senger coach without paying his fare. 
note to § 60-75. Meetes va couthern Exp. Co. 172) No © 

Permission to Ride in Express Car. 616, 90 S. E. 761 (1916). 

Where a party shipped horses by express Ejecting Person from Baggage Car.—A 


with an agreement that he should ride in’ person who gets on a blind baggage car, 
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though he has a ticket, and does not tell 
the conductor that he has it, and the con- 
ductor does not see it, is not entitled to re- 
cover as a passenger for injuries received 
by being pulled off the train by the con- 
ductor. McGraw v. Southern R. Co., 135 
N. C. 264, 47 S. E. 758 (1904). 

Mileage Book Holder Must Comply with 
Terms.—The holder of a mileage book 
must comply with its terms if reasonable 
opportunity is given, or he may be ejected. 
Mason vy. Seaboard Air Line R. Co., 159 
N. C. 183, 75 S. E. 25 (1912); McNairy v. 
Norfolk, etc., R. Co., 172 N. C. 505, 90 5S. 
BE. 497 (1916). 

Ejection of Party Refusing to Show 
Mileage Book.— When a purchaser of a 
mileage book from a railroad company is 
riding on an exchange ticket and refuses, 
without excuse, to show his mileage book, 
in connection with the ticket, to the con- 
ductor on the train, he is not regarded as 
a passenger, and the conductor has the 
right to eject him from the train. Mason 
v. Seaboard Air Line R. Co. 159 N. C. 
183,575 S25 (1912): 

Evidence of Drunkenness Inadmissible. 
—In an action for wrongful ejection from 
a train, evidence of drunkenness of plain- 
tiff is not admissible, where the answer 
simply denies the wrongful ejection al- 
leged in the complaint. Raynor v. Wil- 
mington Seacoast R. Co., 129 N. C. 195, 39 
S. E. 821 (1901). 

Ejection Caused by Failure of Conduc- 
tor to Return Ticket.——Where the conduc- 
tor failed to return a ticket to a passenger 
to be used on another train, and the pas- 
senger was ejected therefrom TOnmlackwon 
the ticket, the railroad is liable for all dam- 
ages attending the ejection. Sawyer v. 
Norfolk, etc. R. Co., 171 N. C. 13, 86 S. E. 
166 (1915). 

Reliance on Agent’s Statements. — The 
purchaser of a ticket may rely upon the 
statements of the railroad agent as to 
trains, connection, validity of ticket, etc., 
and if the passenger is ejected as a result 
of the agent’s mistake the railroad is li- 
able. Hallman v. Southern R. Co., 169 N. 
C, 127, 85S. E. 298 (1915); Creech v. 
Atlantic, etc., R. Co., 174 N. C. 61, 93 S. E. 


453 (1917). 
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How Conductor May Eject Passenger. 
—The conductor of a railroad train is au- 
thorized to expel without using unneces- 
sary force one who refuses to pay regular 
fare, at any point where he may safely get 
off provided it be “at any usual stopping 
place or near any dwelling house, as the 
conductor shall elect, on stopping the 
train;” and provided further that the 
ejected person is not willfully and wan- 
tonly exposed to danger of life or limb. 
Roseman ys) Carolinas Cent, Ro Cone lieeiNe 
C: 709, 16°S2 B.. 766" (1893). 

Passenger Must Be Ejected Near Sta- 
tion or House.— The railroad company 
owed a duty to plaintiff ejected from its 
train to put her off the train at a suitable 
and proper place, either at a station or near 
a house, even though she had not been 
rightfully a passenger. Bullock v. Atlantic 
Coast»Line’R? Co., 152 5N: CHG65 67a 


60 (1910). 
Flag Station Not a Usual Stopping 
Place. — A place along a railroad com- 


pany’s track is not a usual stopping place 
within the meaning of this section when it 
is merely a flag station without shelter, 
and the nearest dwelling is three-quarters 
of a mile away; and where one traveling 
on the train was put off at such place at 9 
o'clock in the night for failure to exchange 
his mileage for a ticket, and was informed 
by the conductor that it was “a rather poor 
place to spend the night,” it does not pre- 
clude his recovery for the company’s vio- 
lation of the statute, that he again boarded 
the train and complied with the conduc- 
tors demand in paying the additional 
charge required of those who have no 
tickets. McNairy v. Norfolk, etc., R. Co., 
172 N. C. 505, 90 S. E. 497 (1916). 
Carrier Not Liable for Unusual Re- 
sults—A conductor requiring an intoxi- 
cated man to leave the train for nonpay- 
ment of fare did not render the carrier li- 
able for the death of the man from ex- 
posure, where the conductor did not have 
reasonable ground to believe that the man 
was unable to find his way or walk to the 
nearest house or to the railroad station, or 
even to his own father’s house, which was 
not far away. Roseman v. Carolina Cent. 
R. Co.,,112 N.,C;,709, 16. S..5. "66a¢isge.s 


60-104. Beating way on trains misdemeanor; venue.—lIf any per- 
son, other than a railroad employee in the discharge of his duty, without authority 
from the conductor of the train or by permission of the engineer, and with the 
intention of being transported free and without paying the usual fare for such 
transportation, rides or attempts to ride on top of any car, coach, engine or tender, 
on any railroad in this State, or on the drawheads between cars, or under cars, 
on truss rods, or trucks, or in any freight car, or on a platform of any baggage 


cats 


express car or mail car on any train, he shall be guilty of a misdemeanor, 
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and upon conviction thereof shall be fined not exceeding fifty dollars or imprisoned 
not more than thirty days. Any person charged with a violation of this section 
may be tried in any county in this State through which such train may pass carry- 
ing such person, or in any county in which such violation may have occurred or 


maybe discovered, (1899; c) 625.; 1905, c) 323, Revzj.sx3748;-G. Si,esv 3508.) 


Effect on Liability of Insurance Com- 
pany.—A policy of accident insurance that 
excepts from the company’s full liability 
“sickness due to immorality or the viola- 
tion of law,’ does not of itself exclude 
such liability for an injury caused by the 


made a misdemeanor by this section, un- 
less the plaintiff’s act was so reckless as 
to withdraw it from the class of accidents 
covered by the policy. Poole v. Imperial 
Mut. Life, etc., Co., 188 N. C. 468, 125 §. 
E. 8 (1924). 


plaintiff's stealing a ride on a railway train, 


§ 60-105. Injury while on platform or in other prohibited places.— 
In case any passenger on any railroad shall be injured while on the platform of a 
car or on any baggage, wood or freight car, in violation of the printed regula- 
tions of the company posted up at the time in a conspicuous place inside its pas- 
senger cars then in the train, such company shall not be liable for the injury: 
Provided, such company at the time furnish room inside its passenger cars suffi- 


cient for the proper accommodation of its passengers. 


(1871-2, c. 138, s. 42; 


Code, s. 1978; Rev., s. 2628; C. S., s. 3509.) 


Cross Reference. — As to injury while 
riding on platform of streetcar, see § 60- 
140. 

Effect of Posting Notice. — When this 
section has been complied with, a rule of 
a railroad company prohibiting passengers 
from going on the platform while the train 
is in motion is given the force and effect 
of a State law, barring a recovery for in- 
juries sustained under such circumstances. 
Shaw v. Seaboard Air Line R. Co., 143 
Wee, 512,608. i. (713 (1906): 

Notice Need Be Only in English.—This 
section requires only that the notice to be 
placed by a railroad company in its coach, 
relieving the company from liability to a 
passenger injured while riding on the 
platform, etc., shall be in English, and the 
fact that such passenger cannot read that 
language is immaterial. Bane v. Norfolk 
pouthera Rk, Co. 176 N, C. 247, 97 SE. 
Wk CORDED. 

Riding on Platform Prima Facie Neg- 
ligence.—It is prima facie negligence for 
a passenger to voluntarily ride on the plat- 
form of a rapidly moving train. Wagner v. 


Atlantic Coast Line R. Co., 147 N. C. 315, 
619S. ee 171)(1908). 

Section Not Applicable When Passenger 
Alighting.—This section is for the protec- 
tion of passengers and should be reason- 
ably construed, and has no application 
when the injury complained of was re- 
ceived as the passenger was alighting at a 
regular station after the train had stopped 
for that purpose, though he may have 
ridden in violation of the statute before 
the train had stopped. Kearney v. Seaboard 
Aire linewine Co iboaNoeCi5e1,474 som: 
593 (1912). 

Person on Passenger Platform at Sta- 
tion.—One who is on the passenger plat- 
form of railroad company at its station 
with the purpose of becoming a passenger 
on its expected train is entitled to the pro- 
tection due a passenger from dangerous 
conditions and usage there. Thomas v. 
Southern R. Co:, 173 “N.C.494, 92°S. FE. 
321°'(1917). 

Cited in Roberson v. Carolina Taxi Serv- 
ice, 214 N. C. 624, 200 S. E. 363 (1939). 


§ 60-106. Checking baggage; liability for loss.—A check shall be af- 


fixed to every parcel of baggage when taken for transportation by the agent or 
servant of any railroad corporation, if there is a handle, loop or fixture so that 
the same can be attached upon the parcel or baggage so offered for transporta- 
tion, and a duplicate thereof given to the passenger or person delivering the same 
on his behalf. If such check be refused on demand, the corporation shall pay 
to such passenger the sum of ten dollars, to be recovered in a civil action; and 
further, no fare or toll shall be collected or received from such passenger, and if 
such passenger shall have paid his fare the same shall be refunded by the con- 
ductor in charge of the train. 

If a passenger, whose bag has been checked, shall produce the check and his 
baggage shall not be delivered to him, he may by an action recover the value of 


637 


§ 60-107 Cu. 60. RAILROADS AND OTHER CARRIERS § 60-110 


such bageape.. (1871-2) 'c; 138) s.363;;Coders. 19/0 Revi. 612625 4C4 5.) soem 
1947, c. 781.) 


Editor’s Note—vThe section consisted ment, which rewrote the part now consti- 
of one sentence prior to the 1947 amend-_ tuting the third sentence. 


§ 60-107. Cars and toilets to be kept clean.—E very person or railroad 
company, whether incorporated or not, engaged in the regular business of carry- 
ing passengers on his or its railroad cars in this State, shall have such cars cleaned, 
brushed, dusted and the windows washed, if needed, at least once each day, and 
shall in each car, in which male and female passengers are carried, have therein 
a toilet room for each sex, and have the same kept clean and decent. Any per- 
son or corporation engaged in the business aforesaid who shall willfully or neg- 
ligently fail or refuse to give orders to his or its agent in charge of such cars 
to comply with the requirements of this section, shall forfeit twenty dollars for 
each day of such failure or refusal, to be recovered by any person suing there- 
tote ( 190/474. So Le Ceo Soo lia) 

Cross Reference. — As to exception to 
this section, see § 60-98. 





60-108. Evidence of failure to order cleaning of cars; violation 
of orders misdemeanor.—The willful or negligent refusal or the failure on 
the part of the conductor or manager of any passenger car named in § 60-107 
to comply with such section shall be received as evidence of failure or refusal 
of such person or railroad company to give the orders therein provided for. 
Moreover, such conductor or manager shall.be guilty of a misdemeanor if he fail 
or refuse to carry out such orders of the persons or company mentioned in the 


Said section ( 1907 .Co 474s. eC SOL.) 


§ 60-109. Surcharge on Pullman car transportation.—It shall be un- 
lawful for any railroad or Pullman car company doing business in North Caro- 
lina to collect from any person within the boundaries of North Carolina any sur- 
tax or surcharge for Pullman car transportation from one point to any other 
point within the bounds of the State of North Carolina; but nothing in this sec- 
tion shall be construed to affect in any way the charge which any railroad or Pull- 
man car company may require for transportation on interstate travel. (1923, c. 
|e Vd Onno sickno ron bE a) 

Editor’s Note—It was said in 1 N. C. the State, and has been observed by car- 
Law Rev. 305, that the power exercised in riers since its passage. 
this section is clearly within the power of 


ARTICLE 13. 
Carriage of Freight. 


§ 60-110. No charge in excess of printed tariffs; refunding over- 
charge; penalty.—No railroad, steamboat, express or other transportation com- 
pany engaged in the carriage of freight and no telegraph company or telephone 
company shall demand, collect or receive for any service rendered or to be ren- 
dered in the transportation of property or transmission of messages more than 
the rates appearing in the printed tariff of such company in force at the time 
such service is rendered, or more than is allowed by law. In case of any over- 
charge, contrary to the provisions of this section, the person aggrieved may file 
with any agent of the company collecting or receiving greater compensation than 
the amount allowed a written demand, supported by a paid freight bill and an 
original bill of lading or duplicate thereof for refund of overcharge, and a maxi- 
mum period of sixty days shall be allowed such company to pay claims filed un- 
der this section. Any company failing to refund such overcharge within the time 
allowed shall forfeit to the party aggrieved the sum of twenty-five dollars for the 
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first day and five dollars per day for each day’s delay thereafter until said over- 
charge is paid, together with all costs incurred by the party aggrieved: Provided, 
the total forfeiture shall not exceed one hundred dollars. (1903, c. 590, ss. 1, 
ZR ARCY., Ssu2044, 2045, 2044 GC. oa 0 0DL4;,) 


Cross References.—As to power of Utili- 
ties Commission to fix rates generally, see 
§ 62-122. As to railroad freight rates, see 
§ 62-135 et seq. As to action for double the 
overcharge in railroad freight rates, see § 
62-138. As to venue of action against rail- 
road, see § 1-81. As to schedule of rates as 
evidence, see § 62-132. As to long and 
short hauls, see § 62-128. As to contract 
relating to rates, see § 62-129. As to duty 
to file schedule of rates with Utilities 
Commission, see § 62-68. 

Constitutionality of Section.—This sec- 
tion is not unconstitutional as in violation 
of the Fourteenth Amendment to the 
federal Constitution, or the commerce 
clause of said Constitution, and the acts 
passed in pursuance thereof. Efland v. 
Southern wh. * Co... 1460 Ns C135, 592/S:- bs. 
355 (1907); Iron Works v. Southern R. 
Co., 148 N. C. 469, 62 S. E. 595 (1908). 
But see Hardware Co. v. Seaboard Air 
Line R: Co., 170 N. GC. 395, 86 S. E. 1025 
(1915). 

Section Not Applicable to Interstate 
Shipment. — Under the Interstate Com- 
merce Act, as amended, Congress, in the 
exercise of the constitutional powers con- 
ferred on it, has taken entire control of 
rates upon interstate shipments of goods, 
and this section is inoperative as to such 
shipments. Hdw. Co. vy. Seaboard Air 
Pine aco. 10UN, GC. 395, S6,9, bs 1025 
(1915). 

For earlier cases holding contra, see 
Sitinctonmvan OOuthe ree C Om lO Nan Cs 
598, 81 S. E. 785 (1914); Macon County 
Supply Co. Tallulah Falls “R. Co., 166 
Ne Co82,89S. E. 13.(1914). 

Penalty Enforceable though Charges 
Small.—The penalty fixed by this section 
to enforce the duty of the carrier in re- 
gard to proper charges for transporting 
freight and refund of overcharges, which 
cannot in any event exceed $100, is en- 
forceable for a default established against 
defendant, though the particular trans- 
portation charges may appear dispropor- 
tionately small. It is on failure to return 
small amounts wrongfully overcharged 
that penalties are especially required. In 
large matters the claimant can better af- 
ford the cost of litigation. Efland v. 
Southern on: Co., 146 N: C)li29 590 OME. 
359 (1907). 

Recovery of Excess Caused by Error 
in Tariff Distance Table—Where carriers 
charged rates in accordance with the pub- 


lished tariffs on file but because of error 
in the tariff distance table the charges are 
excessive, the shippers may recover the 
excess charged by petition before the 
Utilities Commission, the remedy by civil 
action under this section and §8§ 62-138 
and 62-139 to recover overcharges and 
penalties being the proper remedy only 
when the charges are collected in excess 
of the published tariffs. State v. Norfolk 
Southern Ry. Co., 249 N. C. 477, 106 S. E. 
(2d) 681 (1959). 

Burden of Proving Overcharge. — The 
burden is upon the plaintiff to show that a 
freight rate charged and collected by a 
carrier was in excess of its tariff required 
of the carrier to be published, when he 
seeks to recover this excess and the statu- 
tory penalty; and where the shipment has 
been routed over one line of connecting 
carriers and the tariff filed by the carrier 
over another route is shown, it affords no 
evidence as to the rate of the actual route 
of the shipment, and, in the absence of fur- 
ther evidence, a judgment as of nonsuit 
should be granted. Hdw. Co. v. Seaboard 
Airs Linear Com 170 NICi395, S6tSa Es 
1025 (1915). 

Rates Need Not Be Same for Both 
Directions. — In shipments to a great 
distance, special circumstances, such as 
flow of traffic, may justify a higher rate 
between two points in one direction than 
in the opposite; and in an action for the 
recovery of the penalty under this section, 
it is error for the judgment below in effect 
to charge the jury that such tariff rate 
published between the two points for 
freight moving in an opposite direction to 
that of the shipment in question was con- 
clusive, and that they should be governed 
in their verdict as to the overcharge ac- 
cordingly. Scull & Co. v. Atlantic Coast 
EinetR.? Com 1449 Ne .Cr1'805056. SE. 876 
(1907). 

Freight Charge on Undelivered Ship- 
ment. — Where the defendant collected 
freight charges for an entire shipment, as 
invoiced and originally billed, and the sum 
of 96 cents was paid as freight on that 
part of the shipment which was “short” 
and not delivered, this was an overcharge, 
and failure to refund such overcharge after 
the sixty days allowed for investigation 
rendered the defendant liable for the 
penalty denounced by this section. Cottrell 
Va Canolinametcum xen Go.w14 leNe Cas8oumoe 
S. E. 288 (1906). 
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Agent as Party Aggrieved.—Where un- 
der agreement with his principal the agent 
of a manufacturer is obligated to pay the 
freight charges on shipments made to him, 
and upon demand of the carrier he has 
paid its unlawful charges on a shipment, 
he is the party aggrieved, and may main- 
tain his action to recover the excess, and 
also the penalty when settlement has not 
been made within sixty days, when he has 
filed written demand supported by the 
original freight bill and the original or 
duplicate bill of lading, etc. Tilley v. 
Southern: R:) Co. 172. N. C.5363, 7900S. E. 
309 (1916). 

What Demand Must Specify. — Where 
the carrier has demanded and received an 
unlawful freight charge for a shipment, 
and the party aggrieved has made written 
demand of the carrier for payment of the 
overcharge, as required by the statute, it 
is not necessary, in order to maintain an 
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action for the penalty imposed upon the 
carrier failing to settle in sixty days, that 
the written demand specify the penalty, or 
that demand therefor be made in the 
justice’s court or alleged in the complaint 
filed on appeal therefrom. Tilley v. Southern 
R. Co., 172 N. C. 363, 90 S. E. 309 (1916). 

Same — Separate Demands in Same 
Envelope.—The mere fact that the plain- 
tiff inclosed separate written demands in 
the same envelope, and gave an aggregate 
amount thereof, in a letter accompanying 
them, does not affect the demands being 
specific, when the overcharges were sep- 
arate and distinct, the demand made spe- 
cifically as to each, accompanied separately 
with the paid freight bill and duplicate bill 
of lading, and each demand was complete 
in itself; and such is a compliance with the 
provisions of this section. Efland v. South- 
ern “R.'Co., 146 N. Ci/129) 959" Soe eecae 
(1907). 


§ 60-111. Penalty for failure to receive and forward freight ten- 


dered.—Agents or other officers of railroad and other transportation companies 
whose duty it is to receive freights shall receive all articles of the nature and 
kind received by such company for transportation whenever tendered at a reg- 
ular depot, station, wharf or boat landing, and every loaded car tendered at a 
sidetrack, or any warehouse connected with the railroad by a siding, and shall for- 
ward the same by the route selected by the person tendering the freight under 
existing laws; and the transportation company represented by any person refus- 
ing to receive such freight shall forfeit and pay to the party aggrieved the sum 
of fifty dollars for each day such company refuses to receive such shipment of 
freight, and all damages actually sustained by reason of the refusal to receive 
freight. If such loaded car be tendered at any siding or warehouse at which there 
is no agent, notice shall be given to an agent at the nearest regular station at 


which there is an agent that such car is loaded and ready for shipment. 


(Code, 


s. 1964; 1903, cc. 444, 693; Reyv., s. 2631; C. S.,’s. 3515.) 


Cross References.—As to power of Utili- 
ties Commission to prevent discrimination, 
see § 62-56. As to venue of action against 
railroad, see § 1-81. As to regulation of 
shipment of inflammable substances and 
explosives, see § 62-58. 

This section is constitutional as applied 
to intrastate shipments. Corbett v. Atlan- 
tic Coast. Line Ri Co., 205 N2-Crs5.2170is. 
EB. 129° (1953). 

Intrastate Shipments.—The penalty im- 
posed by this section is not a burden upon 
interstate commerce when shipments are 
intrastate. Wampum Cotton Mills v. Car- 
Olina, etc.) Re Co.7150 UN. C.<612464e5 0 
588 (1909). 

Interstate Shipments.—In Reid v. South- 
etn’ Re Coc 1508 NavC.753, 5647 Saar as 74 
(1909), it was held that the penalty pro- 
vided for by the provisions of this section 
would apply to interstate shipments, the 
same not being a burden on _ interstate 
commerce. In reviewing the same case the 


United States Supreme Court reversed this 
decision and held that the section could 
not apply to interstate shipments. South- 
ern Ry. Co. v. Reid, 222 U. S. 424, 32 S. 
Ctw1404 56" brid. shvacioi2s 

Section Strictly Construed.— This is a 
penal statute and must be strictly con- 
strued. Cox v. Atlantic Coast Line R. Co., 
148 N. C. 459, 62.8. EB. 55651902)" 

Requisites of Valid Tender.—This sec- 
tion provides that the tender be made at a 
regular station and that the articles ten- 
dered be of the nature and kind received 
by the carrier for transportation, and it is 
necessary in an action for the penalty to 
show that the character of the shipment 
and place of tender are such as fall within 
its provisions. Olive v. Atlantic Coast 
Line, R.. Co.; 15% Ni C. 279, 1678S eee 
(1910). 

Same—Sufficiency of Allegations. — A 
complaint alleging that plaintiff tendered 
to a carrier at a certain station a certain 
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quantity of loose lumber for shipment, 
etc., which the defendant wrongfully and 
unlawfully refused to receive, states a good 
cause of action, since it would be inferred, 
to be thereafter shown by proof, that this 
station referred to was a regular station, 
and that loose lumber was an article usu- 
ally received by the carrier. Olive v. At- 
lantic Coast Line R. Co., 152 N. C. 279, 
67, ». #. 583. (1910). 


Meaning of “Whenever Tendered.” — 


The words “whenever tendered” can only 
be qualified by supplying the ellipsis 
“within the usual hours adopted by the 
public for the transaction of such business 
at the place where the tender is made.” 
Alsop v. Southern Express Co., 104 N. C. 
218,010-9.. E.,/297) (1889). 


Effect of Carrier’s Regulation as to 
Time of Tender.—Where money was ten- 
dered to the agent of an express company 
at a regular station for shipment at 2 
o'clock P. M., and the trains carrying ex- 
press freight in the direction of the place to 
which it was to be consigned passed only 
at 12:55 o’clock P. M. each day, a regula- 
tion of the company that money would be 
received for shipment only on the morning 
before the train on which it was to be 
transported passed, would not protect the 
company in an action brought to recover 
a penalty incurred by violation of this sec- 
tion. Alsop v. Southern Express Co., 104 
NeiC.9878, 10S» H2:297. (1889). 


Tender of Freight Eight Minutes before 
Train. — Where the plaintiff tendered to 
the defendant thirty crates of strawberries 
at a small station requiring only one agent 
to attend to the various duties of express, 
telegraph, and railroad agent, and _ the 
tender was made at the time the train for 
which the shipment was intended was seen 
approaching the depot, about eight minutes 
before its arrival, a charge of the court 
that it was for the jury to determine 
whether, under the circumstances, the 
tender of the shipment for that train was 
in time was not open to plaintiff’s objec- 
tion. Shaw v. Southern Express Co., 171 
NeCi216, 885, 2222 (1916). 

Requisites for Daily Penalty—In order 
for the daily penalty to attach to the car- 
rier for continually refusing to accept 
freight for shipment under the provisions 
of this section, it is necessary for actual or 
constructive tender of the freight to be 
made to the carrier each day; and where 
cattle are the subject of shipment, evidence 
that the shipment had been refused and 
that the shipper kept the cattle near the 
depot and told the defendant’s agent 
thereof, and that he would deliver them 
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when notified that the company would re- 
ceive them is insufficient except as to the 
first penalty. Bane v. Atlantic Coast Line 
Re Com AVNaCs328488-S.. Boar (1916). 

When the common carrier permits a 
shipper to load a car with his goods and re- 
fuses to receive it for shipment or to issue 
a bill of lading, it is a refusal to receive the 
goods for shipment, under this section: 
and when the shipper leaves the goods in 
the car, with request for shipment, and by 
his conduct, understood by the railroad, 
makes his tender continuous, each day’s 
delay is a separate refusal, within the 
meaning of the statute, to which the pen- 
alty will apply. Garrison v. Southern R. 
Gounls0eNaCwo7s. 64) Gates ys (1909). 

Same—Placing Goods in Depot.—Plac- 
ing a shipment of goods in the depot of the 
carrier, prepared for and with request for 
shipment, and thus leaving them there, 
makes each day’s delay by the carrier “a 
refusal to ship,” under this section, and the 
carrier, thus refusing, is responsible for the 
penalty. Burlington Lumber Co. v. South- 
ened sion aio oul ee C70 67 Ge. L167 
(1910). 

Meaning of “Under Existing Laws.”— 
The words “Under existing laws,” in this 
section, qualify the word “forward,” and 
are used in reference to the rules govern- 
ing the legal relations of consignor, con- 
signee and the connecting lines. Alsop v. 
Southern Express Co., 104 N. C. 278, 10 
S. E. 297 (1889). 


Who Is the “Party Aggrieved.”—The 
shipper of the goods is the “party ag- 
grieved,” and is the one entitled to sue for 
the penalty prescribed in this section which 
arises from the wrongful refusal of the 
carrier’s agent to accept the goods for 
transportation. Reid v. Southern R. Co., 
149 N. C. 423, 63 S, E. 112 (1908). 


Same—Consignee of Goods Shipped on 
Approval.—_A consignee to whom goods 
are shipped on approval owes a duty to 
the consignor to return them if they are 
unsatisfactory, and he must do so to re- 
lieve himself of liability to the consignor; 
and he is the party aggrieved, under this 
section, and may maintain his action there- 
under for the penalty prescribed upon the 
refusal of the carrier to accept the goods 
for shipment. Burlington Lumber Co, v. 
Souther nuRecGo§152. Ne C270. 67 (Sei 
167 (1910). 

Same—Agent of Attaching Creditor.— 
The penalty prescribed by this section is 
for the person who is interested in having 
the goods shipped, and whose legal right 
in respect thereto is denied; and a person 
may not maintain an action for the pen- 
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alty, as the party aggrieved, who has no 
right or interest in the goods tendered by 
him for shipment, except as agent or at- 
torney for an attaching creditor and surety 
on his attachment bond, after the debt has 
been paid and the goods released. Mc- 
Rackan v. Atlantic Coast Line R. Co., 150 
N. C. 331, 63 S. E. 1042 (1909). 

Goods Not Delivered to Carrier—When 
the plaintiff did not deliver the goods to 
the carrier, because they could not be 
transported by a train then getting ready 
to leave the station, but carried them 
back and shipped them the next day, a 
nonsuit should be allowed. Cox v. Atlantic 
Coast Line R. Co., 148 N. C. 459, 62 S. E. 
556 (1908). 

Tender of Perishable Goods for Train 
Not Carrying Accommodations Therefor. 
—An express company is not liable for 
damages and the statutory penalties of this 
section for refusing to receive a shipment 
of thirty crates of strawberries for a 
certain train not carrying accommodations 
for shipments of this character, though it 
had taken, on occasion, a few berries 
thereon for the shipper, where the lack of 
accommodations was known to the public, 
and to the shipper, and accommodations 
on other daily trains were specially pro- 
vided. Shaw v. Southern Express Co., 171 
N. C. 216, 88 S. E. 222 (1916). 


Refusal to Accept Loose Hay. — Where 
the Corporation Commission had author- 
ized and fixed and approved the charges 
for the transportation of baled hay, without 
expressly requiring its acceptance by the 
carrier when unbaled or loose, and by ex- 
press provision it did not require the car- 
rier to receive “cotton or other merchan- 
dise and warehouse the same unless the 
articles offered are in good shipping condi- 
tion, etc.,” the carrier was not liable, for 
the penalty prescribed by this section, for 
refusing to receive for shipment a carload 
of loose hay, such shipments evidently be- 
ing of such a character as to endanger not 
only the property of the carrier, but that of 
others received by the carrier for shipment. 
Tilley v. Norfolk & Western R. Co., 162 
N. C. 37, 77 S. E. 994 (1913). 


Embargo on Consignee’s Freight. — A 
railroad company may show, in defense to 
an action for refusal to receive goods for 
shipment when tendered, such matters as 
would excuse its failure to do so at com- 
mon law, unavoidable conditions then 
existing, over which it had no control; 
when a carrier has refused a shipment of 
the nature and kind it was its business to 
receive, and which it could have received 
at the point tendered without working a 
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hardship or oppression, it is no defense for 
it to show that, for the reason of the con- 
signee’s blocking the freight yards at 
destination, an embargo had been placed 
by the railroad on shipments tendered to 
be forwarded to him there. Garrison v. 
Southern R. Co., 150 N. C. 575, 64 S. E. 
578 (1909). 

Embargo by Connecting Carrier.—The 
penalty imposed by this section is en- 
forceable against a railroad company re- 
fusing to receive freight when tendered, 
though to reach the destination it was 
necessary for another road to receive and 
transport the freight beyond the junc- 
tional point; and it is no valid excuse that 
the connecting line had laid an embargo on 
the consignee, for it was the duty of the 
initial carrier to transport the goods and 
make a tender to the connecting line to be 
relieved of the penalty. Wampum Cotton 
Mills v. Carolina & Northwestern R. Co., 
150 N.C. 612,164 S. EenosssCi900)% 


When Rate Unknown to Carrier. — 
Where the defendant carrier refused to re- 
ceive for shipment goods tendered to it, 
basing its right to refuse upon the ground 
that it was necessary for the shipment to 
go over lines of connecting carriers in or- 
der to reach its destination and that no 
joint rate had been made, and the plaintiff 
offered to prepay the freight, and asked 
for a bill of lading, it was the duty of the 
defendant to accept the shipment, forward 
it to its connecting line; and to use reason- 
able means of ascertaining the rate of 
freight, by wire if necessary, for the is- 
suance of a through bill of lading. Reid v. 
Southern. R.. Co., 153)-N. Gle490 Gomoaen. 
618 (1910). 


In an action to recover the penalties al- 
leged to have been incurred under this sec- 
tion, for refusing to receive freight for 
transportation, where the plaintiff delivered 
freight for shipment at the defendant’s. 
station and tendered the charges, and an 
agent received the freight for storage, but 
refused to give a bill of lading because he 
did not know the freight rates, and kept 
the freight twelve days, there was a re- 
fusal “to receive for transportation,” and. 
the action is brought under the proper 
statute. Twitty v. Southern R. Co., 141 N. 
C. (355-53 2 He 957% 1906): 

Mismarking of Part of Shipment. — In 
an action to recover a penalty against a 
carrier for failing to ship one of four pack- 
ages consigned for shipment under a 
single bill of lading, the defendant is es- 
topped to claim as a defense that the mis- 
marking of three of the packages was a 
sufficient excuse for failing to ship the 
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fourth. Grocery Co. v. Sou. R. Co., 136 
N. C. 396, 48 S. E. 801 (1904). 

Freight Not Consigned to Regular Sta- 
tion—A refusal of the carrier’s agent to 
receive, at its depot, freight, and trans- 
portation charges therefor, destined for a 
point on the carrier’s road which was only 
a siding, and was not a regular station, is 
wrongful, and subjects the carrier to the 
penalty prescribed by this section, when 
the refusal is on the ground that the agent 
did not know where the given destination 
was, but it appears that he could have as- 
certained that freight was ordinarily shipped 
there on way bills made out to a regu- 
lar station on the carrier’s road some two 
miles distant therefrom. Reid v. Southern 
bem oy 49 5N SC 493) 6919.) ER cite (1908). 

Conclusiveness of Referee’s Findings.— 
Where in an action to recover the pre- 
scribed penalties under this section the 
referee finds upon ample evidence, in a 
hearing in which no error of law is com- 
mitted, that the shipment came within a 
certain classification, and that the shipper 
tendered the correct amount for such 
classification, and the finding is approved 
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by the trial court, such finding is con- 
clusive on appeal, and the carrier may not 
successfully contend that the shipment 
came within another classification for 
which higher freight charges were pre- 
scribed, and where a higher tariff has been 
charged on one shipment the shipper is en- 
titled to recover the excess paid. Corbett 
v. Atlantic Coast Line R. Co., 205 N. C. 
85, 170 S. E. 129 (1933). 

Sufficiency of Evidence.—Evidence that 
the shipper’s contract to deliver certain 
merchandise was canceled because of the 
carrier's wrongful refusal to accept the 
merchandise for shipment is sufficient to 
support the referee’s finding or actual dam- 
ages, profits which would have been cer- 
tainly realized but for the carrier’s wrong- 
ful refusal of the shipment being recover- 
able under this section. Corbett v. Atlan- 
tic Coast Line R. Co., 205 N. C. shay, alae. Sy. 
KE. 129 (1933). 

Cited in Burlington Lbr. Co. v. South- 
ermipie) Conmi52 N21 C70, 67).S. Rol 167 
(1910); Kemp v. Norfolk, ClCH Ren COne169 
NICe7314 86S E631 (1915). 


§ 60-112. Penalty for failure to transport within reasonable time,— 
It shall be unlawful for any railroad company, steamboat company, express com- 


pany or other transportation company doing 
neglect to transport within a reasonable time 


business in this State to omit or 
any goods, merchandise or other 


articles of value received by it for shipment and billed to or from any place in 
the State of North Carolina, unless otherwise agreed upon between the company 
and the shipper, or unless the same be burned, stolen or otherwise destroyed, or 
unless otherwise provided by the North Carolina Utilities Commission. 

Any company violating any of the provisions of this section shall forfeit to the 
party aggrieved the sum of fifteen dollars for the first day and two dollars for 
each succeeding day of such unlawful detention or neglect where such shipment 
is made in carload lots, and in less quantities there shall be a forfeiture in like 
manner of ten dollars for the first day and one dollar for each succeeding day, 
but the forfeiture shall not be collected for a period exceeding thirty days. 


In reckoning what is a reasonable time 
sidered that such transportation company 


for such transportation, it shall be con- 
has transported freight within a rea- 


sonable time if it has done so in the ordinary time required for transporting such 


articles of freight between the receiving and shipping stations. 


A delay of two. 


days at the initial point and forty-eight hours at one intermediate point for each 
hundred miles of distance or fraction thereof over which such freight is to be 
transported shall not be charged against the transportation company as unrea- 
sonable and shall be held to be prima facie reasonable, and a failure to transport 


within such time shall be held prima facie unreasonable. 


This section shall be 


construed to refer not only to delay in starting the freight from the station where 


it is received, but to require the deliver 


y at its destination within the time speci- 


fied: Provided, that if such delay shall be due to causes which could not in the 
exercise of ordinary care have been foreseen, and which were unavoidable, then 
upon the establishment of these facts to the satisfaction of the justice of the peace 
or jury trying the cause, the defendant transportation company shall be relieved 
from any penalty for delay in the transportation of freight, but it shall not be 


relieved from the costs of such action. 


In all actions to recover penalties against 
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a transportation company under this section, the burden of proof shall be upon 


the transportation company to show where the delay, if any, occurred. 


(1903, 


¢, 590, s. 3" 1905) c, 545- Rev... 6, 20325 1907,.cc 1217, 40L 9C, om S50) One 


Cal Od sre O41) CG £U7 568-055) 

Cross Reference.—As to venue of action 
against railroad, see § 1-81. 

Editor’s Note.—Under this section as it 
formerly stood, a penalty was imposed for 
unreasonable delay in the transportation 
of goods. Construing the statute in Alex- 
ander v. Atlantic Coast Line R. Co., 144 
INGE C293 sD On aE oo 7 (LOOM pthemcoutst 
held that the term “transportation” did 
not include a delivery to consignee at the 
point of destination, and if goods shipped 
by a carrier had been properly placed at 
the point of destination, no penalty was in- 
curred under this section for a negligent 
delay in delivery from the car or warehouse 
of the carrier. Subsequently the legisla- 
ture amended the statute so as to include 
delays in delivery after transportation had 
Geasedn 

For a review of the history of legislative 
penalties for the refusal of railroads to 
transport freight, see Grocery Co. v. 
Southern Re Co.7136 =N.-C, 396,548,508. 
801 (1904). 

Constitutionality of Section.— This sec- 
tion is in the nature of a police regulation 
and is constitutional and valid. Davis v. 
Southern Ras Cosme 47a Niw COS GOO. 
722 (1908); Owens v. Hines, 178 N. C. 325, 
1007S Ee 61% o(1979) 

It does not deny to the carrier the equal 
protection of the laws. Grocery Co. v. 
Southern Re Con 136" N.9 C396, 4880 He 
801 (1904); Rollins v. Seaboard Air Line 
Railway, 146 N. C. 153, 59 S. E. 671 (1907). 

Does Not Apply to Interstate Ship- 
ments.—A penalty may not be recovered 
of the carrier of an interstate shipment for 
negligent delay in transportation under 
this section. Bivens Bros. v. Atlantic 
Coastelinel R Commi 761Na Ce 414690 7aoe 
215 (1918). See also Hickory Marble Co. 
VAR OOULNeGOM Rem COnmIcLimN Gm G85 3 GO ORGMEES 
719 (1908). 

Same—Although Both Terminal Points 
in State—A penalty under this section 
cannot be recovered for the failure of a 
railroad company to transport freight 
within a reasonable time, when the initial 
and terminal points are within the State, 
but the shipment necessarily passes into 
another state in transitu. Such is inter- 
state commerce and cannot be interfered 
with by the State. Shelby Ice, etc., Co. 
Vv. Southern tReeGds 1147 Ne Ce Ge 60ns: 
1B, Pk (LOB). 

Carrier’s Common-Law Duty Unaltered. 
—This section does not supersede or alter 
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the duty of carrier at common law, but 
merely enforces an admitted duty and 
superadds a penalty. Meredith v. Seaboard 
Air Line Ry. Co., 18% N. Co 478)50ms 
EK. 1 (1905). 

Section Strictly Construed. — This is a 
penal statute, and must be strictly con- 
strued. Alexander v. Atlantic Coast Line 
R. Co., 144 N. C. 93,.56 S. E. 697 Gg0z7yE 

“Ordinary Time” a Question for Jury.— 
The question of “ordinary time” for the 
transportation of freight by the carrier, in 
a suit for a penalty for failure to transport, 
under this section, is a question of fact for 
the jury. Shelby Ice, etc., Co. v. Southern 
R. Co., 147 N. C.-66, 60 S.-E. 721 (Giggs 
Wall-Huske Co. v. Southern R. Co., 147 
N. C. 407, 61 S, EB. 277 (1908). 

In an action for the recovery of a pen- 
alty under this section, it was for the jury 
to find what was “ordinary” time, under the 
surrounding circumstances, and whether 
the defendant transported freight within 
such time; also, the amount of recovery 
after allowing for the “lay days,” ete, 
provided by this section. It is error for 
the trial court to instruct the jury, if they 
believe the evidence, to answer the issue in 
a certain way or in a sum certain. Davis 
Vv. southern R. Co: 147 N. C685 60m ome 
722 (1908). 

Same—No Fixed Rule.— This section 
does not fix a “hard and fast’ rule in 
defining reasonable time. The two days 
at the initial point and forty-eight hours at 
each intermediate point are not the stand- 
ards by which “reasonable time’ is 
measured, but are not to be charged as 
“unreasonable,” or to this extent the stand- 
ard of the common-law duty is lowered. 
Jenkins v. Southern R. Co., 146 N. C. 178, 
59 Oot Ios (6638 CL007)a 

Same—Burden of Proof.—When the evi- 
dence discloses that the time taken by the 
railroad company for transporting goods, 
etc., was prima facie reasonable as fixed by 
the statute, the question of reasonable time 
is one for the jury to measure by the 
statutory standard, the burden of proof 
being upon the plaintiff. Alexander v. At- 
lantic Coast Line R: Co, 144° NS Gloamen 
S; 15, GOR GiCOn). 

Same—Evidence.—In an action to re- 
cover the penalty given by this section, the 
burden of proof is on the plaintiff to show 
that the carrier failed to transport and 
deliver the goods within a reasonable time, 
which is defined to be the “ordinary time” 
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required to transport and deliver. This 
may be shown by proving the distance 
over which the goods are to be transported 
and the time consumed therein. From this 
evidence the jury may, as a matter of com- 
mon knowledge and observation, draw the 
conclusion whether, in view of the usual 
speed of freight trains, the time consumed, 
the distance, and other conditions, the car- 
rier has failed to transport and deliver 
within a reasonable time. Jenkins v. 
Southern RmeCon 1460NeCy 1789 699SR:. 
663 (1907). 

Same—Illustrations.— When there was 
evidence that the time in transporting a 
certain shipment from one station to an- 
other only 25 miles away, on the same rail- 
road, was twelve days, the jury would be 
permitted, from their common observation 
and experience, to consider and determine 
the question of ordinary time between the 
two points, and, in the absence of explana- 
tion by defendant, fix the amount of 
wrongful delay. Rollins v. Seaboard Air 
Line Railway, 146 N. C. 153, 59.S. E. 671 
(1907). 

When it was admitted that certain arti- 
cles were received by defendant, to be 
transported and delivered to plaintiff, the 
party aggrieved, the place of shipment and 
destination both being in the State, 58 
miles apart, with but one intermediate 
point between them, and that the articles 
were not delivered to plaintiff within 
twenty-one days, the delay was unreason- 
able. Watson v. Atlantic Coast Line R. 
Corml5 ING G28 3655 Om See om (100) 

Two Days Allowed at Initial Point.— 
Under this section, the carrier is allowed 
two days at the initial point for the trans- 
portation of freight instead of the one day 
allowed by § 1-598. Wall-Huske Co. v. 
moitbertek, (Con t47 NiCe407,° Giles. LE: 
277 (1908). 

Day of Receipt and Day of Delivery Not 
Deducted.—Under this section the two 
days at the initial point are allowed for 
the purpose of giving a reasonable time to 
begin the transportation; the forty-eight 
hours at each intermediate point are al- 
lowed for the necessary change of cars or 
unloading and loading; and it is not a 
reasonable construction of the statute to 
deduct the day of the receipt and the day 
of delivery from the time thus fixed. Wat- 
son v. Atlantic Coast Line R. Co., 145 N. 
e236, 09 FS. 55_ (1907): 

Deductible Time Allowed Applies to Ac- 
tions for Penalty.—The deductible time al- 
lowed by this section in computing “rea- 
sonable time,” to wit, “two days at the 
initial point and forty-eight hours at one 
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intermediate point for each hundred miles 
distance or fraction thereof,” applies to ac- 
tions brought to recover the penalty given 
by said section and fixing the amount 
thereof, and not to actions for damages 
only. Talley v. Atlantic Coast Line R.- 
Core 19s NC. 4925152 S.E. 390) (1930) 

“Intermediate Points” Defined.—An “in- 
termediate point,’ for which time is al- 
lowed under this section, in transporting: 
freight is only where the freight is trans- 
ferred to another road. Davis v. Atlantic 
Coasteline Res Commit 5Ne C0759) Sa. 
53) (1907) 

In shipment of less than carload lots, a 
point where they are ordinarily transferred 
from one car to’ another in transit, at a 
junctional point on the same road, is an in- 
termediate point, within the meaning of 
this section. Blue Ridge Collection 
Agency v. Southern R. Co., 147 N. C. 593, 
61 S. E. 462 (1908). 

Same—Transfer at Carrier’s Distributing 
Point.—When a carload intrastate ship- 
ment necessarily is transferred without 
breaking bulk from one road of the carrier’s 
system to another thereof at a general dis- 
tributing point in the carrier’s system in 
order to reach destination, the carrier is 
allowed thereat the statutory time for 
transportation at such point as an inter- 
mediate point. Wall-Huske Co. v. South- 
Grn I, (Cle, wey ING C, AOR, Gi Sy im. Bay 
(1908). 

No Absolute Right to Hold Freight Full 
Time Limit—This section, providing that 
a carrier shall not allow any freight to 
remain at any “intermediate point” for 
more than forty-eight hours, does not au- 
theorize the carrier ito hold it at each ‘of 
such points the extreme limit, without any 
necessity for detaining it at all. Meredith 
Ve OcCaDOatGeeATiEn Wine Riyaun COnmeds a eiN: 
Ce Sa Omone Lelinn LO05i)r 

Computation of Time.—From the time 
consumed in transportation must be de- 
ducted the “ordinary time’ within which 
the goods should have been transported 
and delivered, and two days at the “initial 
point” and forty-eight hours at each “in- 
termediate point;’ the remainder is the 
number of days for which the carrier is 
liable for the penalty. Jenkins v. Southern 
RECO TAGs Ne Car78 0590S. Es 663 Co0%): 

Same—Sundays. — The time in which 
railroads shall transport freight shall be 
computed by excluding the first day and 
including the last, except when the last day 
falls on Sunday. Davis v. Atlantic Coast 
line, Re Commias aN’ Cx 2071659 S. Eies3 
(1907). 

When the carrier was allowed two days’ 
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time for a shipment at an intermediate 
point, and therefore could not deliver it 
before Sunday, delivery on the next suc- 
ceeding day was a compliance with the 
law. Blue Ridge Collection Agency v. 
Southern R. Co.,-147 N. C. 593, 61 S. E. 
462 (1908). 

In a suit for the statutory penalty against 
a carrier for failure to transport freight, 
under this section, the defense that the last 
day, being Sunday, should not be counted 
is unavailable when it is made to appear 
that the delay chargeable began to run and 
to be counted from the Saturday preced- 
ing; for the charge for delay having once 
begun to run, it continues to run without 
deduction for Sundays or holidays. Wat- 
son v. Atlantic Coast Line R. Co., 145 N. 
C. 236, 59 S. E. 55 (1907); Wall-Huske 
Co. v. Southern R. Co., 147 N. C. 407, 61 
SE. 277) (1908). 

When Transportation Ceases, — Trans- 
portation ceases when the duty of the car- 
rier as a warehouseman commences, and 
in respect to freight transported in car- 
load lots, when the car reaches destination 
and is placed for unloading. What particu- 
lar parts of the carrier’s tracks and freight 
yards may be used for such purposes must 
of necessity be left to its discretion, but 
the car must be reasonably accessible and 
placed for delivery before transportation is 
fully ended. Brooks Mfg. Co. v. Southern 
R..Co,,.152 N.C. 665, 68 Sa FE. 248" (1910): 

Transportation does not cease when a 
carload is placed by the carrier within the 
yard limits of the point of destination. 
Wall-Huske Co. v. Southern R. Co., 147 
NeICH 407061 Silt 227 (1908)% 


Negligent Default in Delivery. — This 
section extends the penalty to cases of 
negligent default in the carrier’s making 
delivery of the freight to the consignee. 
Mitchell v. Atlantic Coast Line R. Co., 
IS3nNwC. 162,41100S. 859 n(1922,): 

Delivery Does Not Have to Be on Pri- 
vate Tracks.—This section does not apply 
to a delivery on the private tracks of a con- 
signee, but to avoid the penalty it is re- 
quired of the carrier to place for delivery a 
carload shipment on its track at destination 
at a place reasonably accessible. Brooks 
Mie Cos ve Southern 7R-3Co. aio oeNeeG. 
6655768. Se Ea 24375(1910). 

Duty to Notify Consignee. — Where a 
shipment of goods is delivered to a rail- 
road company for transportation, the title 
vests in the consignee, with the duty rest- 
ing upon the carrier on the arrival of the 
goods at destination to notify the con- 
signee and make delivery. This principle 
applies to a side-station when notification 
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of arrival should have been given from 
a nearby station, and the inquiring con- 
signee was there misinformed as to the 
arrival, and the car in the meanwhile was 
broken into and the shipment stolen. 
Acme Mfg. Co. v.-Tucker, 183 N. C. 303, 
T11°S: Eit525" (1922)? 

When Goods Travel Over Several Lines. 
—When the initial carrier delivers goods 
to its connecting carrier, necessary for 
them to be by it further transported to 
their destination, and an unreasonable de- 
lay occurs, without evidence as to which 
carrier was responsible for the delay, the 
defendant, the initial carrier, is liable for 
the entire delay, the burden of proof being 
upon it as the party having the evidence 
peculiarly within its own knowledge or 
possession. Watson v. Atlantic Coast Line 
R.. Co., 145 N. C. 236,59 |S. Ei 55n(19077 

Same—Parties to Action.—Where an in- 
trastate shipment of goods is transported 
over connecting lines to its destination, it 
is proper for the trial court to make both 
roads parties to an action to recover the 
penalty for the failure to transport safely 
and within a reasonable time, the burden 
being upon each defendant to show that 
it had not failed in its duty. Sellars Hosi- 
ery Mills v. Southern R. Co., 174 N. C. 
449, 93 S. E. 952 (1917). 

Who Is “Party Aggrieved.”—The plain- 
tiff is entitled to recover the penalty as the 
“party aggrieved,” under this section, for 
the defendant’s wrongfully failing to trans- 
port freight within a reasonable time, 
where the facts show that, from the attend- 
ant circumstances or terms of the agree- 
ment, he is the one whose legal right is 
denied and who is alone interested in hav- 
ing the transportation properly made. 
Cardwell v. Southern R. Co., 146 N. C. 218, 
59 S. E. 673 (1907). 

Same—Where Goods to Be Sold for 
Consignor’s Benefit. — The plaintiff may 
maintain his action against the defendant 
railroad company, under this section, for 
wrongful failure to transport certain goods 
received by the latter, and bill of lading is- 
sued by it to plaintiff, when it appears that 
plaintiff shipped the goods to be for his 
benefit sold by the consignee, and that he 
(the plaintiff) was the one who alone ac- 
quired the right to demand the service to 
be rendered by the defendant, and was the 
party aggrieved. Rollins v. Seaboard Air 
Line Railway, 146 N. C. 153, 59 S. E. 671 
(1907). 

When the consignor ships goods to be 
sold for his own benefit, he is the “party 
aggrieved,” under this section, and the 
proper party plaintiff. Robertson v. At- 
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lantic Coast Line R. Co., 148 N. C. 323, 62 
S. E. 413 (1908). 

Same—Goods Not to Be Paid for until 
Delivery.—When the consignor had agreed 
with the consignee that the latter was only 
required to pay for the intrastate shipment 
when it reached its destination, the con- 
signor may maintain his action for delay in 
transitu, as the party aggrieved. Davis v. 
Southern R. Co., 147 N. C. 68, 60 S. E. 
722 (1908). 

When, by the contract or agreement be- 
tween a vendor and vendee of goods, the 
goods are to be “received, inspected and 
weighed” by the vendee before any part of 
the purchase price is payable, the title does 
not vest in the vendee, and the vendor is 
the “party aggrieved” within the meaning 
of this section. Elliott v. Southern R. Co., 
155. N. C..2385, 71-S. E. 339 (1911). 

Same—Notice Immaterial. — When it is 
shown that the plaintiff is the “party ag- 
grieved,” under this section, it is of no 
importance and bears in no way on the 
justice of plaintiff’s demand or of defend- 
ant’s obligation, whether defendant knew 
who was the party aggrieved, either at 
the inception of the matter or at any other 
time. Rollins v. Seaboard Air Line Rail- 
way, 146 N. C. 153, 59 S. E. 671 (1907). 

The real “party aggrieved” is entitled 
to recover the penalty, under this section, 
irrespective of the question of knowledge 
of or notice to the defendant. Cardwell v. 
Bouriety he Co., 146°N. C218, 59°S. EB. 
673 (1907). 

Action Not Brought “on Relation of 
State.’—Under this section, the action for 
penalty is given directly to the party ag- 
grieved, and is not required to be brought 
“on relation of the State.” If it were, fail- 
ure to bring the action in such form would 
be a mere informality, which could be 
remedied by amendment. Robertson v. 
Atlantic. Coast Line. R: Co.,. 148 N. C.. 323, 
62 S. E. 413 (1908). 

Joinder of Actions—An action for dam- 
ages against a carrier for a lost shipment, 
and one for the penalty for unreasonable 
delay given by this section, do not merge 
into each other. ‘They arise on contract 
and may be joined in the same action. 
Robertson v. Atlantic Coast Line R. Co., 
148 N. C. 323, 62 S. E. 413 (1908). 

Burden of Proof as to Destruction of 
Goods. — The burden of proof is on the 
carrier to show that it is relieved of the 
penalty prescribed by this section, under 
the provision thereof, because the goods 
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were “burned, stolen or destroyed.” ‘That 
the goods were placed in defendant’s car 
by the initial carrier, that search had been 
made therefor, without stating how 
thorough, and the absence of evidence that 
the goods had since been seen, is no evi- 
dence that they were “burnt, stolen or de- 
stroyed.” Robertson vy. Atlantic Coast 
Tine Ra Con dase NeiC,. 32906265. 0h. 413 
(1908). 

When Bill of Lading Not Presumptive 
Evidence.—When it was the consignor’s 
duty to load a car for shipment, which had 
been placed at its mill by the carrier, and 
the carrier’s agent gave a bill of lading 
upon the statement of the consignor that 
the car had been loaded, without being re- 
quired to verify the statement, the bill of 
lading is not presumptive evidence of the 
receipt of the contents of the car, and the 
question is an open one for the jury in a 
suit by the consignee for the penalty for 
failure to deliver under this section. Peele 
VarAtianticgete nua Co. 1498 N.2C..500:. 63 
S. E. 66 (1908). 

Sufficiency of Evidence on Motion for 
Nonsuit.—Where a shipment of various 
articles was transported by the carrier to 
destination, and all were received by the 
consignee, except one of them, which was 
missing, and remained in the carrier’s 
warehouse beyond the statutory reasonable 
time, a motion for nonsuit was properly 
denied. Mitchell v. Atlantic Coast Line R. 
Coneisoe NC 16281 10no, ye 59e (1922). 

Issues.—An issue which presupposes a 
failure on defendant’s part in its duty to 
transport freight, in an action for penalty 
under this section, is objectionable. Davis 
Vi poutnerns R,| Co.) 147 N. C268; 60s. 
E. 722 (1908). 

Verdict Incomplete——Where it is estab- 
lished by the jury that a consignment of 
goods was carried to the delivering point 
by the carrier, which failed to deliver to 
the consignee, or to notify him, and the 
goods were lost while in its possession, the 
verdict is incomplete where there was no 
issue submitted as to whether the carrier, 
who is a party to the action, was in default 
in not delivering the goods to the con- 
signee. Acme Mfg. Co. v. Tucker, 183 N. 
C. 308, 111 S. E. 525 (1922). 

Applied in Alexander v. Atlantic Coast 
ines hee COmml 440 Ny Crn93, 5600. b.1697 
(1907). 

Cited in Corbett v. Atlantic Coast Line 
Ra Co.205eNv C85, 170°S. EK. 1295 (41933). 


§ 60-113. Flume companies exercising right of eminent domain be- 
come common carriers.—All flume companies availing themselves of the right 
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of eminent domain under the provisions of the chapter Eminent Domain shall be- 
come public carriers of freight, for the purposes for which they are adapted, and 
shall be under the direction, control and supervision of the Utilities Commission 
in the same manner and for the same purposes as is by law provided for other 
public carriers of freight. (1907; c. 39, s. 4; C..S.,.s. 3517; 1933;,¢., 154,eeem 
LOA TACO /saS10.,) 
Local Modification. — Duplin: 1911, c. 
214. 


§ 60-114. Freight charges to be at legal rates; penalty for failure 
to deliver to consignee on tender of same.—AIl common carriers doing 
business in this State shall settle their freight charges according to the rate stip- 
ulated in the bill of lading, provided the rate therein stipulated be in conformity 
with the classifications and rates made and filed with the Interstate Commerce 
Commission in case of shipments from without the State and with those of the 
Utilities Commission of this State in case of shipments wholly within this State, 
by which classifications and rates all consignees shall in all cases be entitled to 
settle freight charges with such carriers; and it shall be the duty of such com- 
mon carriers to inform any consignee of the correct amount due for freight ac- 
cording to such classification and rates. Upon payment or tender of the amount 
due on any shipment which has arrived at its destination according to such classi- 
fication and rates, such common carrier shall deliver the freight in question to the 
consignee, Any failure or refusal to comply with the provisions hereof shall 
subject such carrier so failing or refusing to a penalty of fifty dollars for each 
such failure or refusal, to be recovered by any consignee aggrieved by any suit 


in any court of competent jurisdiction. 


(1905; 6.9330) s. Tit Rev.) 6) 2630.5 Gam 


Sooo lO33e cl 3tse Oo; 104 1ce07 7s. 9.) 


Cross References.—As to obligations and 
rights of carriers upon bills of lading, see 
§ 21-9 et seq. As to the power of the 
Utilities Commission to regulate delivery, 
see § 62-55. As to railroad freight rates, 
see § 62-135 et seq. As to venue of action 
against railroad, see § 1-81. 

Constitutionality of Section. — The pen- 
alty for failure of a common carrier to 
deliver freight, as prescribed by this sec- 
tion, shipped from beyond the State, after 
it has been unloaded from its cars and 
while in the depot, is constitutional and 
not a burden upon interstate commerce. 
Hockfield v. Southern R. Co., 150 N. C. 
419, 64 S. E. 181 (1909); Jeans v. Seaboard 
‘Aire Lge IR, Cos, Ot IN, (C, Be, sO S. IB. 
242 (1913). 

A railroad company owes it as a com- 
mon-law duty to deliver freight upon 
tender of lawful charges by the consignee, 
and, in the absence of a conflicting regu- 
lation by Congress, this section, imposing 
a penalty upon default of the railroad com- 
pany therein, is constitutional and valid, 
and is an aid to, rather than a burden up- 
on, interstate commerce. MHarrill Bros. v. 
Southern Commi 4ay Nes Cus 32a ou Lie 
383 (1907). 

Foreign Corporation Bound to Obey 
State Laws.—Where a railroad corporation 
chartered by another state, leases a rail- 
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road chartered by this State, it is bound to 
observe and obey all laws of this State 
regulating the business of transportation. 
Hines v. Wilmington, etc., R., 95 N. C. 434 
(1886). 

Intrastate Rebilling of Interstate Ship- 
ment.—An interstate shipment of goods 
which was missent, bill of lading lost, and 
rebilled from one point in the State to 
another therein, is an intrastate shipment, 
and upon the carrier’s violating the pro- 
visions of this section, the penalty therein 
accrues. Hockfield v. Southern R. Co., 150 
N. C. 419, 64 S. E. 181 (1909). 

Section Not Cumulative. — This section 
imposes only one penalty for the refusal 
of the railroad company to deliver freight 
upon demand and tender of charges, and 
it is not cumulative upon more than one 
demand for the same offense. Harrill 
Bros. v. Southern R. Co., 144 Nie Ciaee 
Si Sy 1B. G8) (OO): 

Consignee Must Produce Bill of Lading. 
—A consignee must produce, upon the car- 
rier’s demand, a bill of lading for a prepaid 
shipment of goods in the carrier’s posses- 
sion. Jeans v. Seaboard Air Line R. Co., 
164 N. C. 224, 80 S. E. 242 (1913). 

Insufficient Notice to Consignee. — No- 
tice given by a carrier of the arrival of 
goods to a transfer company in the habit of 
hauling consignor’s goods from the depot 
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is not of itself sufficient notice to the con- 
signee. Hockfield v. Southern R. Co., 150 
N. C. 419, 64 S. E. 181 (1909). 

Burden of Proving Reason for Refusal 
to Deliver. — Where the consignee brings 
his action to recover the value of a ship- 
ment of goods from the carrier, shows that 
the shipment was addressed to him, was 
prepaid, in the carrier’s possession at des- 
tination, and a demand for delivery, the 
burden is on the carrier to show a valid 
reason for its refusal to deliver the ship- 
ment. Jeans v. Seaboard Air Line R. Co., 
164 N. C. 224, 80 S. E. 242 (1918). 

No Liability for Unlawful Shipment. — 
A druggist who has not received a valid 
license to sell intoxicating liquors for the 
purposes and in the manner indicated, may 
not recover of the carrier the penalty pro- 
vided by this section, for the failure to de- 
liver such liquors to him for the purposes 
of sale, for such are unlawful and pro- 
hibited. Smith vy. Southern Express Co., 
166 N. C. 155, 82S. FE. 15 Go14). 

Carrier Cannot Collect Storage for Il- 
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legal Detention.—A carrier cannot enforce 
collection of storage charges arising from 
its wrongful refusal to deliver goods to 
consignee. Hockfield v. Southern R. Co., 
150 N. C. 419, 64 S. FE. 181 (1909). 

Agent Ignorant of Amount of Charges. 
—It is no defense to an action to recover a 
penalty for refusing to deliver shipment 
upon tender of freight charges by the con- 
signee, for the defendant company to show 
its agents did not know the correct amount 
of the charges because of the defendant’s 
failure to file its schedule of rates. Harrill 
Bros.ave Southern Ry Co. 144 Nv C. 9532; 
57S) By 38371907). 

Rate When Smaller Cars Furnished. — 
Where a consignor requested two cars of 
a certain standard size and the carrier fur- 
nished four cars of a smaller size the rate 
for the shipment must be the same. Yorke 
Furniture Co. v. Railroad, 162 N. C. 138, 
TSEO FIG. Ove CL Ol one 

Applied in Atlantic Coast Line R. Co. v. 
West’ Paving. Co., 228 N. €. 94, 44'S. E. 
(2d) 523 (1947). 


§ 60-115. Charging unreasonable freight rates misdemeanor. — If 


any railroad company doing business in this State shall charge, collect, demand 
or receive more than a fair and reasonable rate of toll or compensation for the 
transportation of freight of any description, or for the use and transportation of 
any railroad car upon its track or any of the branches thereof or upon any rail- 
road in this State which has the right, license or permission to use, operate or 
control the same, it shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined not less than five hundred nor more than five thou- 
sandsdollars (1890 eculodes! I2eRevs s.37033' Cs.) si 3519:) 

Cross References.—See § 62-135. As to 
action for double amount of overcharge, 
see § 62-138. As to penalty for willful 


overcharge, see § 62-139. As to violation 
of statutes regulating passenger rates, see 
§ 60-91. 


§ 60-116. Allowing or accepting rebates or pooling freights misde- 
meanor.—lIf any person shall be concerned in pooling freights or shall directly 
or indirectly allow or accept rebates on freights he shall be guilty of a misde- 
meanor, and upon conviction shall be fined not less than one thousand dollars or 
imprisoned not less than twelve months. (1879, c. 237, s. 2; Code, s. 1968; Rev., 
B57 02280 45.44S:.3020.) 

Cross Reference. — As to discrimination 
by rebate as misdemeanor, see § 60-6. 


Cited in McGwigan v. Wilmington & W. 
R. R., 95 N. C. 428 (1886). 


§ 60-117. Partial charges for partial deliveries. — Whenever any 
freight of any kind shall be received by any common carrier in this State to be 
delivered to any consignee in this State, and a portion of the same shall not have 
been received at the place of destination, it shall not be lawful for the carrier to 
demand any part of the charges for freight or transportation due for such por- 
tion of the shipment as shall not have reached the place of destination. The 
carrier shall be required to deliver to the consignee such portion of the consign- 
ment as shall have been received upon the payment or tender of the freight 
charges due upon such portion. But nothing in this section shall be construed as 
interfering with, or depriving a consignor, or other person having authority, of 
his rights of stoppage in transitu. (1893, c. 495; Rev., s. 2641; C. S., s. 3521.) 
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§ 60-118: Repealed by Session Laws 1947, c. 781. 


Editor’s Note.—The repealed section re- 
lated to placing railroad cars for loading. 
As to power of Utilities Commission to 
make rules for loading cars, see § 62-59. 

For cases decided under the repealed 
section, see McDuffie v. Seaboard Air Line 
Ryo 145m Cr S97 89) Sa be 122) (L907)5 
Forrester & Co. v. Southern R. Co., 147 


N. C. 553, 61 S. E. 524 (1908); Bell7y. 
Norfolk Southern R. Co., 163 N. C. 180, 79 
S. E. 421 (1913); Smart v. Tallulah Falls 
R. Co., 173 N. C. 650, 92 S. E. 929 (1917); 
Futch v. Atlantic Coast Line R. Co., 178 
N.C, °282, 100" S: -E,. 436 (1919); Pinelures 
Peach Co. v. Norfolk Southern R. Co., 201 
N. C. 176,159 S$) &. 359" (19381). 


§ 60-119. Baggage and freight to be carefully handled. — All rail- 
road and steamboat companies shall handle with care all baggage and freights 
placed with them for transportation, and they shall be liable in damages for any 
and all injuries to the baggage or freight of persons from whom they have col- 
lected fare or charged freight, while the same is under their control. Upon proof 
of injury to baggage or freight in the possession or under the control of any such 
company it shall be presumed that the injury was caused by the negligence of the 
company. (1897, c. 46; Rev., s. 2624; C. S., s. 3523.) 


Cross References. — As to power of 
Utilities Commission to regulate the de- 
livery of baggage, see § 62-55. As to con- 
veying livestock in a cruel manner, see 
§ 14-363. As to carrier’s liability for mis- 
delivery, see § 21-11. 

Delivery to Carrier Necessary to Fix 
Responsibility. — To fix the responsibility 
for lost baggage upon a railroad company, 
either as a common carrier or warehouse- 
man, a delivery, actual or constructive, 
including an acceptance by the company, 
is necessary; and in order to a valid de- 
livery the general rule is that when bag- 
gage is taken by others to the station, and 
to places where baggage is usually re- 
ceived, some kind of notice must be given 
to the agent authorized to receive it. Wil- 
liams v. Southern R. Co., 155 N. C. 260, 71 
S. E. 346 (1911). 

Same—Estoppel. — The requisites of the 
general rule to affect delivery of baggage 
of a passenger to a railroad company in or- 
der to hold the company liable may become 
modified by a custom of the latter to 
consider and treat baggage as received 
when left at a given place, without further 
notice. Williams v. Southern R. Co., 155 
NiCr 260) 7100. Be 4681911), 

Stipulations Limiting Liability. — Stipu- 
lations upon a railroad ticket, limiting the 
liability of the carrier in a specified sum 
“unless a greater value has been declared 
by the owner and excess charges paid 
thereon at the time of taking passage,” 
and similar provisions in a bill of lad- 
ing for the transportation of freight, are 
void as an attempt on the part of the car- 
rier to contract against its own negligence. 
Cooper v. Norfolk Southern R. Co., 161 
NiC34009 77 Sasso (1913): 

A common carrier cannot contract with 
a passenger against the loss of baggage 


by its negligence. Thomas v. Southern R. 
Co., 131 N. C. 590, 42 S. E. 964 (1902). 

Liability for Articles Not Properly Bag- 
gage.—While the obligation of a carrier of 
passengers is limited to ordinary baggage, 
yet. if it knowingly permits a passenger, 
either with or without payment of an extra 
charge, to take articles as baggage which 
are not properly such, it will be liable for 
their loss or for damage to them, though 
it may have been without any fault. 
Trouser Co. v. Seaboard Air Line R. Co., 
139 N. C. 382, 51 S. E. 973 (1905). 

When Liability as Carrier Ceases. — 
When the baggage has arrived at its desti- 
nation and has been deposited at the usual or 
customary place of delivery and kept there a 
sufficient time for the passenger to claim 
and remove the same, the company’s liabil- 
ity as a common carrier ceases, and it is 
thereafter liable only as a warehouseman, 
and bound to the use of ordinary care. 
Trouser Co. v. Seaboard Air Line R. Co., 
139 N. C. 382, 51 S. E. 973 (1905). 

Liability When Passenger Not Carried. 
—When there is no partnership arrange- 
ments between connecting lines of rail- 
roads, and a passenger buys a through 
ticket from a carrier to his destination on 
a connecting line, checks his trunk through 
to his destination and voluntarily returns 
to the starting point without going upon 
the road of the connecting lines, the latter 
carrier is not liable as insurer of the con- 
tents of the trunk from larceny by reason 
of taking the trunk to its destination, stor- 
ing it there in its baggage room until its 
return was requested and then forwarding 
it to the junctional point, without com- 
pensation, Kindley v. Seaboard Air Line 
Ry. Co., 151 N. C. 207, 65 S. E. 897 (1909). 

Baggage Not on Same Train.—The pas- 
senger’s right to a limited amount of bag- 
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gage as a part of the consideration for 
the price of his ticket is upon the condition 
that the baggage accompany the passenger 
on the same train; and where without any 
default on the part of the carrier, its agent, 
without further charge, has the baggage 
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bility is not that of an insurer, but of a 
gratuitous bailee, under the rule of the 
prudent man, and attaches only in in- 
stances of gross negligence. Perry v. 
Seaboard Air Line R. Co., 171 N. C. 158, 
88 S. E. 156 (1916). 


forwarded on a later train, the carrier’s lia- 


§ 60-120. Claims for loss of or damage to goods; filing and adjust- 
ment.—Every claim for loss of or damage to property while in possession of 
a common carrier, including every express company, firm or corporation doing 
an express business within the State, shall be adjusted and paid within ninety 
days in case of shipments wholly within the State and within four months in case 
of shipments from without the State, after the filing of such claim with the agent 
of such carrier at the point of destination of such shipment, or point of delivery 
to another common carrier, by the consignee, or at the point of origin by the 
consignor, when it shall appear that the consignee was the owner of the shipment : 
Provided, that no such claim shall be filed until after the arrival of the shipment, 
or some part thereof, at the point of destination, or until after the lapse of a 
reasonable time for the arrival thereof. 

In every case such common carrier shall be liable for the amount of such loss 
or damage, together with interest thereon from the date of the filing of the claim 
therefor until the payment thereof. Failure to adjust and pay such claim within 
the periods respectively herein prescribed shall subject each common carrier so 
failing to a penalty of fifty dollars for each and every such failure, to be recovered 
by any consignee aggrieved (or consignor, when it shall appear that the consignor 
was the owner of the property at the time of shipment and at the time of suit, 
and is, therefore, the party aggrieved), in any court of competent jurisdiction: 
Provided, that unless such consignee or consignor recover in such action the full 
amount claimed, no penalty shall be recovered, but only the actual amount of the 
loss or damage, with interest as aforesaid; and that no penalty shall be recov- 
erable under the provisions of this section where claims have been filed by both 
the consignor and consignee, unless the time herein provided has elapsed after 
the withdrawal of one of the claims. 

Causes of action for the recovery of the possession of the property shipped, for 
loss or damage thereto, and for the penalties herein provided for, may be united 
in the same complaint. (1905, c. 330, ss. 2, 4, 5; Rev., s. 2634; 1907, c. 983; 
a9 1 er oo Cones go 24)) 


I. General Consideration. 
II. Connecting Carriers. 
III. Claim against Carriers. 

IV. Actions. 


I. GENERAL CONSIDERATION. 


Section Must Be Strictly Construed and 
Followed.—This is a penal statute, and in 
order to recover, the plaintiff must bring 
his case strictly within its terms. Watkins 
v. American Ry. Express Co., 190 N. C. 
605, 130 S. E. 305 (1925). 


The penalty imposed by this section is 


Parol Agreement to Ship Sufficient.— 
When a carrier has received goods for 
transportation over its own and a con- 
necting line which were not delivered, and 
upon consignor’s parol request it has them 
reshipped to the initial or starting point, 
the latter agreement for reshipment, 
though resting in parol, is sufficient in an 
action for damages to the goods occurring 
while in the carrier’s possession. Lyon v. 
Atlantic Coast Line R. Co., 165 N. C. 143, 
Sioa tel ol a). 

Carrier Cannot Contract against Own 
Negligence——A common carrier may re- 


to enforce obedience to the mandate of the 
law by punishment of the carrier, and the 
statute must be strictly construed, requir- 
ing the consignee to bring his case clearly 
within its language and meaning. Eagles 
Comey miast-Carolunaihy..0154. No. 66, 
Jia oe bmeole (1922), 


lieve itself from liability as an insurer upon 
a contract reasonable in its terms and 
founded upon a valuable consideration, but 
it cannot so limit its responsibility for loss 
or damage resulting from its negligence. 
Mitchell v. Carolina Cent. R. Co., 124 N. 
C. 236, 32 S. E. 671 (1899); Everett v. 
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Norfolk, etc., R. Co., 138 N. C. 68, 50 S. 
By 557) (1905). 

Owner Cannot Refuse Damaged Goods. 
—Damages to a shipment of goods by a 
railroad company, caused by the carrier’s 
negligence, does not justify the owner in 
refusing to accept them on that account, 
unless the damages are sufficient to render 
the goods practically worthless. He must 
accept the goods and sue for the damages 
upon the refusal of the carrier to pay them. 
Whittington v. Southern R. Co., 172 N. C. 
501, 90 S. BE. 505 (1916). 

II. CONNECTING CARRIERS. 


Duty Assumed by Carrier. — Where a 
carrier accepts goods for transportation, in 
the absence of a special contract, it as- 
sumes the duty of safely carrying, within 
a reasonable time, the goods to the end of 
its line, and delivering them in like condi- 
tion to the connecting carrier. Meredith v. 
Seaboard Air Line Ry. Co., 137 N. C. 478, 
50 S. E. 1 (1905). 

Duration of Duty of Safe Carriage.—The 
duty of safe carriage attaches as the goods 
pass into the custody of each company 
and ceases only when they are safely de- 
livered to its successor. Lindley v. Rich- 
mond, etc., R. Co., 88 N. C. 547 (1883). 

Burden of Proof as to Safe Delivery.— 
On proof that a carrier received goods in 
good condition, the burden of proof rests 
upon such carrier to show delivery in the 
same condition to the next carrier or to 
the consignee, such proof being peculiarly 
within its power. Meredith v. Seaboard 
Air Line Ry. Co, 137_N. C.g478, 5000. E 
1 (1905). 

Admissibility of Evidence. — To show 
that the freight was in good condition 
when it was delivered by the defendant to 
a connecting line, evidence that it is the 
custom of agents of such lines to examine 
freights before receiving them, and if found 
in good condition to forward them, and 
that such examination was made and for- 
warding was done, is admissible. Knott v. 
Raleigh vetc,, R.sCo., 98iN. Ca T3ngo. Ee 
735 (1887). 

Prima Facie Case. — Where a shipment 
of goods is received by the consignee from 
the final carrier in bad condition, and there 
is evidence that this carrier received the 
goods from its connecting carrier in good 
condition, a prima facie case of negligence 
is made out against the delivering carrier, 
and presents sufficient evidence thereof to 
be submitted to the jury, with the burden 
of proof on it. Lyon v. Atlantic Coast 
Line ke Com 20 sme NemGor L443, Ola mr mel 
(1914). 

Presumption of Damage. — Among con- 
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necting lines of railway, that one in whose 
hands goods are found damaged is pre- 
sumed to have caused the damage and the 
burden is upon it to rebut the presumption. 
Morganton Mfg. Co. v. Ohio, etc., R. Co., 
121° Nw C614, 28 Sh 47471897 ee 
chell v. Carolina Central R. Co., 124 N. C. 
236, 32 S. E. 671 (1899); Gwyn Harper 
Mfg. Co. v. Carolina Central R., 128 N. 
C. 280, 38 S. E. 894 (1901). 

Same—Goods Found Damaged at Des- 
tination. — When goods are shipped over 
several connecting lines of carriers and are 
found in a damaged condition at destina- 
tion, there is a rebuttable presumption that 
the injury was negligently inflicted by the 
last carrier. Boss v. Atlantic Coast Line 
Ry Cos, 156N2 C270; 7205 Benton 
This is on the principle that as the carrier 
is peculiarly in a position to know the 
facts, the burden of proof should rest on 
it. Beville v. Atlantic Coast) Line, Rego, 
159 N. C. 227, 74 S. E. 349 (1912): 

Liability for Negligence of Connecting 
Carrier. — A railroad company whose line 
issone of several connecting roads between 
places from and to which freight is shipped, 
in the absence of a special contract, or 
proof of copartnership by which each of 
the connecting lines will become liable for 
the contracts of the others, is not respon- 
sible for damages for negligence occurring 
beyond its terminus. Knott v. Raleigh, 
éte,, R. Co. 98 N: Co73" sa omnes 
(1887). 

But where two or more common carriers 
unite in forming an association creating a 
through line for the transportation of 
freight, payment of tariff charges to be 
made at the beginning or end of the trans- 
portation, with through bills of lading, the 
freight charges to be divided according to 
the respective mileage of the companies, 
they become a copartnership and each line 
is liable for any damage resulting from 
delay or otherwise on any part of the 
through line, notwithstanding a provision 
in the bill of lading that each company 
shall be liable only for loss or damage oc- 
curring on its own line. Rocky Mount 
Mills v. Wilmington, etc., R. Co., 119 N. 
C. 693, 25 S. E. 854 (1896). 

Interstate Shipments.—The entire regu- 
lation of interstate commerce is under fed- 
eral control, and the penalty provided for 
by this section for failure of a carrier to 
pay a claim in the time prescribed does 
not apply to interstate shipments. See 
Morphis v. Express Co., 167 N. C. 139, 83 
S. E. 1 (1914). The federal laws make 
the initial carrier liable for damages to a 
shipment over connecting lines. However, 
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this does not relieve the intermediate or 
delivering carrier of responsibility for its 
own negligence, or prevent the State court 
from requiring the carriers to show which 
is responsible for the damage. See Aydlett 
we NortollesSouws_RieCo,,9172 Niji Cit 7, 
89 S. E. 100 (1916). And notice to dam- 
ages to the initial carrier of an interstate 
shipment of goods is sufficient notice to 
the connecting carrier. Gilikin v. Norfolk 
moutnerne Rin Covel 74 N.-C. 1397093: Seth. 
469 (1917). 

Effect of Court Order Relieving Initial 
Carrier.—While the initial carrier may also 
be held liable for damages to a shipment 
made over connecting lines, a direction of 
the court relieving it from liability does not 
necessarily relieve the carrier whose negli- 
gence caused the damages. Gilikin v. Rail- 
road, 174 N. C. 137, 93 S. E. 469 (1917). 


III. CLAIM AGAINST CARRIERS. 


Filling of Claim Prerequisite to Penalty. 
—A consignor of a shipment of goods is 
required by this section to file his claim 
with the agent of the common carrier at 
the point of its origin, and this he must 
have done to maintain his action against 
the carrier for the penalty prescribed for 
its failure to settle for its loss, or damage 
thereto, within ninety days, etc. Hamlet 
Grocery Co. v. Southern R. Co., 170 N. C. 
241, 87 S. E. 57 (1915). 


In order to recover the penalty, the 
consignee must file his claim with the 
agent as the statute directs, and the filing 
thereof with another of the carrier’s agents 
is insufficient. Eagles Co. v. East Carolina 
Ry., 184 N. C. 66, 113 S. E. 512 (1922). 

Carrier May Regulate Time of Filing.— 
A stipulation in a bill of lading denying 
the carrier’s liability for damages unless 
written notice of such claim be filed within 
a specified period is in derogation of the 
common law, and while it will be upheld if 
reasonable, the burden of proof is on the 
carrier to show that it is. Phillips v. 
Seaboard Air Line R. Co., 172 N. C. 86, 89 
S. E. 1057 (1916). 


A stipulation that claims must be filed 
in four months is reasonable. Culbreth v. 
mdlanitesCoastrLane \R- «Co, 1169 N.-Ca722. 
86 S. E. 624 (1915). An allowance of sixty 
days is reasonable, but an allowance of 
thirty days is unreasonable. Gwyn-Harper 
Micw. Co. wv. Carolina, Central sR. 12snN. 
C. 280, 38 S. E. 894 (1901). 

Filing Claim by Mail. — The essential 
things for the proper filing of the claim 
against the common carrier for damages, 
and for the penalty under the provisions of 
this section, being its delivery to and ac- 
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ceptance by the carrier’s designated agent, 
such filing is not restricted to its manual 
delivery, but the same may be done 
through the agency of the United States 
mail. The delivery of the mail will be 
presumed. Eagles Co. v. East Carolina 


Railyavelot une oC 66) 143 (San Be 12 
(1922). 
Omission of Amount of Loss. — It is 


not required that a claimant state the 
amount of his loss in his claim for damages 
against a carrier. McRary v. Southern Ry. 
Can Iv4eNa Cx 563;1949 5; Hand 0m (LOL?) 

Necessity of Written Demand.—A penal 
statute is to be strictly construed, and the 
provisions of this section are not complied 
with when oral demand is made, as such 
cannot be filed under the ordinary accept- 
ance of the word and does not afford the 
carrier the protection that a written de- 
mand would give. Thompson vy. Southern 
Expresso, 0147 ONS Cris43, (61 “Si. 1182 
(1908). But failure to file a formal written 
demand is no bar to a recovery from the 
carrier of actual damages sustained. Hinkle 
waepouthern Ry Co.2126 NoiCwo93on36 0S. 
EF. 348 (1900); Kime v. Sou. R. Co., 153 
N. C. 398, 69 S. E. 264 (1910). 


Stipulations May Be Waived.—The stip- 
ulation in a livestock bill of lading requir- 
ing that notice in writing be given the car- 
tiers agent at destination, of claim for 
damages to the animals shipped, before 
they are removed or mingled with other 
animals, may be waived by the carrier’s 
agent at the delivering point. Newborn vy. 
Louisville, etc., R. Co., 170 N. C. 205, 87 S. 
ais BHO G@Re Ey) B 

Connecting Carriers.—Where the second 
carrier in the connected line of shipment 
causes damages to the shipment by improp- 
erly loading it, it may not defeat an action 
to recover such damages, when the re- 
quired notice within four months has been 
filed with and accepted without comment 
by it, on the ground that such notice had 
not been filed with the initial or final car- 
rier under the terms of the contract of car- 
riage. The doctrine of notice to the agent 
is applicable here. Aydiett v. Norfolk 
SOc tiie nem © Onmmelii meme Come: (tS OMS sae Eis 
1000 (1916). 


Interstate Shipments.—The federal stat- 
utes, while recognizing the right of the 
carrier to stipulate for the filing of claims 
within a reasonable period, provide that if 
the loss or damage is due to a delay in 
transit by negligence no notice shall be re- 
quired as a condition precedent to re- 
covery. Mann v. Transportation Co., 176 
N2Go 164206 (S3.8173'1,.(1918); 
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IV. ACTIONS. 


Who May Bring Action. — Ordinarily 
the title to a shipment of goods by com- 
mon carrier passes to the consignee upon 
their acceptance by the carrier, and he may 
sue for damages thereto in transit; but 
when it is shown that the consignee re- 
fused to accept the damaged goods, and 
that the sale has been cancelled by con- 
sent, the consignor may maintain his ac- 
tion against the carrier for damages. Ayd- 
lett v. Norfolk Southern R. Co., 172 N. C. 
47, 89 S. E. 1000 (1916). 

Joinder of Causes of Action.—A recovery 
of the value of a shipment of goods and the 
penalties for the refusal of the carrier to 
deliver and for the failure to settle the 
claim within the statutory period, may be 
united in the same action. Jeans v. Sea- 
board Air Line R. Co., 164 N. C. 224, 80 
S. E. 242 (1913). 

Same—Issues Separate and Distinct.—In 
an action against a railroad company to 
recover damages to a shipment of goods 
and the penalty for the failure of defend- 
ant to pay the same within ninety days, 
as allowed by this section, the issues raised 
are entirely separate and distinct from each 
other, and the trial judge may set aside 
the verdict on the second issue, and retain 
that on the first one, for a retrial. Hussey 
ver A tlanticsg Coastalinemh a.C0..misseNiLC. 
7,110 S. E. 599 (1922). 

As to venue of action against railroad, 
see § 1-81. 

Prima Facie Case.—In an action against 
the carrier for damages for the destruction 
of a shipment of freight by fire, a prima 
facie case is made out when the plaintiff 
shows the receipt of the freight for trans- 
portation and its nondelivery. Everett v. 
Norfolk, etc., R. Co., 138 N. C. 68, 50 S. E. 
557 (1905); Osborne v. Southern Ry. Co., 
175 N. C. 594, 96 S. E. 34 (1918). 

Same—Limited Liability. — In cases of 
limited liability, proof of shipment and 
loss or injury makes a prima facie case 
for the shipper, and then the burden is 
upon the carrier to show that the circum- 
stances of the loss bring it within the 
excepted causes, and when this is shown, 


§ 60-121. Existing remedies to 
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the burden still rests upon the carrier of 
showing that the loss or injury was not 
due to its own negligence. Mitchell v. 
Carolinas Cent: —R& Cox 124 gNeGaazeGwecs 
S. E. 671 (1899). 

Plaintiff Must Prove Failure to Settle. 
—The burden is on plaintiff to show that 
the common carrier has failed to settle 
his claim in ninety days, etc., after written 
demand under the provisions of this sec- 
tion, applying to intrastate shipments, and 
the prima facie case made out by showing 
the unreasonable delay in the delivery of 
the shipment is not sufficient. Watkins v. 
American Ry. Express Co., 190 N. C. 605, 
130°S. E. 305 (1925). 

Recovery Must Equal Claim.—In order 
to recover the penalty for failure to settle 
a claim for damages within ninety days, 
etc., the burden is on plaintiff to show that 
the amount of his recovery be at least 
equal to the amount of his written demand. 
Watkins v. American Railway Express Co., 
190 N. C. 605, 130 S. E. 305 (1925). 

Settlement after Penalty Accrues.—The 
proviso that consignee must first recover 
the full amount claimed is only to protect 
the carrier against excessive demands and 
not to discourage settlements for losses, 
and the plaintiff’s right to recover the pen- 
alty in such suits is not lost by accepting 
settlement for damages for full amount 
claimed after the penalty had accrued. Ra- 
bon v. Atlantic Coast Line R., 149 N. C. 
59, 62 S. E. 743 (1908). 


Measure of Damages for Delay.—In the 
trial of an action against a railroad com- 
pany for loss occasioned by its delay in 
transporting machinery shipped over its 
line by plaintiff which was engaged in 
equipping a cotton factory, where it ap- 
peared that workmen employed by the 
plaintiff were forced to remain idle, though 
under pay of plaintiff, the measure of plain- 
tiff's damages was the interest on the un- 
employed capital, the wages paid to work- 
men and such other costs and expenses 
incurred by plaintiff in consequence of the 
delay. Rocky Mount Mills v. Wilming- 
ton, etc.,, Re Co, 119 IN! C..693,e25e ose 
854 (1896). 


continue.—Section 60-120 shall not de- 


prive any consignee of any rights or remedies now existing against common car- 
riers in regard to freight charges or claims for loss or damage to freight, but 
shall be deemed and held as creating an additional liability upon such common 


Carriers. (LOUD Cr 33U,1S.10 Rey ensm cS sO mam OCoe 


Common-Law Remedies.—The common- 
law remedies of shippers and passengers 
are not taken away by the provisions of 
this chapter. Bell v. Norfolk Sou. R. Co., 


163 N: C. 180,79 S. EH. 42 (1913)oeamee 
cases there cited. 

Action May Be Brought in Contract or 
Tort.—A person who has sustained injuries 
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by reason of the failure of a railroad com- ville R. Co., 108 N. C. 414, 12 S. E. 954 
pany to provide proper means of transpor- (1891); Va.-Carolina Peanut Co. v. Atlantic 
tation or operate its trains may bring an Coast Line R. Co., 155 N. C. 148, 71 S. E. 
action on contract, or in tort, independent 71 (1911). 

of the statute. Purcell v. Richmond & Dan- 


§ 60-122. Carrier’s right against prior carrier.—Any common carrier, 
upon complying with the provisions of §§ 60-114 and 60-120, shall have all the 
rights and remedies herein provided for against a common carrier from which 
it receives the freight in question. (1905, c. 330, s. 3; Rev., s. 2636; C. S., s. 
3526.) 

Cross Reference.—As to power of Utili- 
ties Commission to act as arbitrator in 
disputes between carriers, see § 62-61. 


§ 60-123. Regulation of demurrage.—No railroad or other transporta- 
tion company doing business in the State shall make any charge on account of 
demurrage while a car, whether the same be a refrigerator car or not, is being 
loaded for shipment, until it has remained at the place of loading for forty-eight 
hours from the time it has been so placed; but the Utilities Commission may 
change this provision, if it considers it unreasonable, under the power vested in 
it under the chapter Utilities Commission, to make regulations as to demurrage 
aicatneoaditiowoO: cars a( Mxe Sess OLS Ve 556 4S,,.5.1352/0 1933, Gc, 134) ¢, 
eee LOA C1 97,6 Sh092) 

Cross Reference.—As to power of Utili- 
ties Commission to regulate demurrage, 
see § 62-59. 


§ 60-124. Shipment of livestock on Scuppernong River regulated; 
violation of regulations misdemeanor.—lIf any transportation company or 
common carrier shall receive livestock for shipment at any of the landings or 
shipping points on Scuppernong River, Columbia excepted, between the hours 
of sunset and sunrise, or shall during the time any livestock may be held for ship- 
ment at any landing or shipping point on such river, Columbia excepted, fail to 
keep the same in a covered pound or inclosure, supplied with necessary food and 
drinking water, and at all times in full view of the public, such transportation 
company, common carrier, or the agent of either, shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned, or both, at the discretion of 
FNCECOULIM GOOMC | COO REVS, SO, 0s nO. SOO Loy) 


§ 60-125. Carload shipments of watermelons regulated; violation 
of regulations misdemeanor.—It shall be the duty of all common carriers to 
furnish the weights of all carload shipments of watermelons originating within 
the State to the shippers thereof within forty-eight hours after receipt of the 
same. Any common carrier violating the provisions of this section shall upon 
conviction be fined ten dollars for each offense. (Ex. Sess. 1913, c. 68; C. S., 
SEL.) 


§ 60-126. Express companies to settle promptly for cash-on-deliv- 
ery shipments; penalty. — Every express company which shall fail to make 
settlement with the consignor of a cash-on-delivery shipment, either by payment 
of the moneys stipulated to be collected upon the delivery of the articles so 
shipped or by the return to such consignor of the article so shipped, within twenty 
days after demand made by the consignor and payment or tender of payment by 
him of the lawful charges for transportation, shall forfeit and pay to such con- 
signor a penalty of twenty-five dollars, where the value of the shipment is twenty- 
five dollars or less; and, where the value of the shipment is over twenty-five dol- 
lars, a penalty equal to the value of the shipment; the penalty not to exceed fifty 
dollars in any case: Provided, no penalty shall be collectible where the shipment, 
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through no act of negligence of the company, is burned, stolen or otherwise de- 
stroyed: Provided further, that the penalties here named shall not be in deroga- 
tion of any right the consignor may now have to recover of the company dam- 
ages for the loss of any cash-on-delivery shipment or for negligent delay in 


handlingsthe same: (1909 caso wes. 5.3530.) 


§ 60-127. Failure to place name on produce shipped misdemeanor. 
—Any person, firm or corporation selling or offering for sale or consignment any 
barrel, crate, box, case, package or other receptacle containing any berries, fruit, 
melons, potatoes, vegetables, truck or other produce of any kind whatsoever, to 
be shipped to any point within or without the State of North Carolina, without 
the true name of the grower or packer either written, printed, stamped or other- 
wise placed thereon in distinct and legible characters, shall be guilty of a misde- 
meanor and shall be fined not exceeding fifty dollars or imprisoned not exceed- 
ing thirty days: Provided, that this section shall not apply to railroads, express 
companies and other transportation companies selling or offering for sale, for 
transportation or storage charges or any other charges accruing to such railroads, 
express companies or other transportation companies, any barrel, crate, box, case, 
package, or other receptacle containing berries, fruit, melons, potatoes, vegeta- 
bles, truck: or: other praducem (1015) .c.9193* CMG, es 35315) 


S$ 60-128, 60-129: Repealed by Session Laws 1947, c. 781. 


Editor’s Note.—The repealed sections re- similar provisions, see §§ 60-131 and 60- 
lated to the sale of unclaimed freight. For 132. 


§ 60-130. Funds from unclaimed freight to be paid to State Uni- 
versity. — Such railroad, steamboat, express or other transportation company 
shall make an entry of the balance of the proceeds of the sale, if any, of each 
parcel of freight owned by or consigned to the same person, as near as can be 
ascertained, and at any time within five years thereafter shall refund any surplus 
so retained to the owner of such freight, his heirs or assigns, on satisfactory proof 
of such ownership; if no person shall claim the surplus within five years, such 
surplus shall be paid to the State University. (1871-2, c. 138, s. 50; Code, s. 
1087; Rev Saz659 FC 45. ot 348) 

Cross Reference.—As to unclaimed per- 
sonalty escheating to the University of 
North Carolina, see § 116-23. 


§ 60-131. Sale of unclaimed baggage or freight; notice; sale of 
rejected property.—Any common carrier which has had in its possession on 
hand at any destination in this State any article whether baggage or freight, for 
a period of sixty days from its arrival at destination, which said carrier cannot 
deliver because unclaimed, may at the expiration of said sixty days sell the same 
at public auction at any point where in the opinion of the carrier the best price can 
be obtained: Provided, however, that notice of such sale shall be mailed to the 
consignor and consignee, by registered mail, if known to such carrier, not less 
than fifteen days before such sale shall be made; or notice of the sale shall be 
published once a week for two consecutive weeks in some newspaper of general 
circulation published at the point of sale: Provided, that if there is no such paper 
published at such point, the publication may be made in any paper having a gen- 
eral circulation in the State: Provided further, however, that if the nondelivery 
of said article is due to the consignee’s and consignor’s rejection of it, then such 
article may be sold by the carrier at public or private sale, and at such time and 
place as will in the carrier’s judgment net the best price, and this without further 
notice to either consignee or consignor, and without the necessity of publication. 
CLOZ Tey IZaewieeG 8S) S83534 Cle) 

Editor’s Note. — For decisions under New Bern Iron Works, 172 N. C. 188, 90 
former statute relating to sale of unclaimed SS. E. 149 (1916); Holloman yv. Southern R. 
freight, see Norfolk Southern R. Co. v. Co.,172 N. C. 372, 90 S. E. 292 (1916). 
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§ 60-132. Sale of live or 


Cu. 60. RAILROADS AND OTHER CARRIERS 


§ 60-134 


perishable or cheap freight. — Where the 


article referred to in § 60-131 is live freight, or perishable freight, or freight of 
such low value as would not bring the accrued transportation and other charges 
if held for sixty days as provided in said section, the common carrier may, with 
or without advertisement, sell the same in such manner and at such time and in 
such place as will best in its judgment protect the interests of the carrier, the 
consignor and the consignee, and whenever practicable the consignor and con- 
signee shall be notified of the proposed sale of such live or perishable freight, or 
freight of such low value. GLOZT Wm Iaeee 284 Oi CS 3534(b).) 


Editor’s Note. — For decisions under 
former statute relating to sale of unclaimed 
perishable freight, see Norfolk Southern 
R. Co. v. New Bern Iron Works, 172 N. C. 


§ 60-133. Record of articles and prices; 


188, 90 S. E. 149 (1916); Holloman v. 
Southern R. Co., 172 N. C. 372, 90 S. E. 
292 (1916). 


deduction of expenses; 


payment of balance.—The carrier shall keep a record of the articles sold, and 


of the prices obtained therefor, and shall, 


after deducting all charges and ex- 


penses of the sale, including advertisement, if advertised, pay the balance to the 


owner of such articles on demand therefor made at any time within two years 
from the date of the sale. (1921, c. 124, s. Je Casas 15054 (C)e) 


ARTICLE 14, 
Street and Interurban Railways. 


§ 60-134. May build and maintain water-power plants.—Where any 
street or interurban railway company owns lands on one or both sides of a stream 
which can be used in developing a water power, and desires to erect and maintain 
a water-power plant for the purpose of generating electricity to be used in op- 
erating such railway, then such railway company shall have the power to erect, 
maintain and operate such water-power plant for such purpose, and may build, 
maintain and operate any and all dams, ponds, canals, bridges, ferries, aqueducts, 
flumes, waterways, wasteways, reservoirs, and all works, machinery, houses, shops 
and buildings necessary for the use and operation of a water-power plant for 
generating electricity. Whenever such company shall not own the entire water 
front, or all of the lands, water rights, or other easements necessary to be used 
in fully developing such water power, it shall have the power to acquire any other 
lands, water rights or easements which may be needed to fully develop such water 
power; and if the company cannot agree with the owners for the purchase of 
such lands, water rights or other easements, the same may be condemned by the 
railway company for that purpose, and the procedure shall be the same as that 
provided for the condemnation of lands for railroads: Provided, that no dwell- 
ing house, yard, garden, orchard or burial ground shall be condemned for such 
purpose: Provided further, that such company shall not have the power to con- 
demn any water power, right or property of any person, firm or corporation en- 
gaged in the actual service of the general public, where such power, right or prop- 
erty is being used or held to be used or to be developed for use in connection 
with or in addition to any power actually used by such person, firm or corpora- 
tion serving the general public. Any surplus electric power generated by any 
plant erected under the provisions of this section may be sold by such company 
upon reasonable terms. (1907, c. 302; 1913, c. ie Ge Ses o0) 


Burden of Proof.—Where a quasi-public 
corporation brings action for condemna- 
tion, and the defendant resists upon the 
ground that the lands or water power 
sought to be taken are protected by the 
statute, the burden of proof is upon the 
defendant to bring the lands or water 


2B. N. C.—42 


power within the provisions of the statutes 
excepting them. Blue Ridge Interurban R. 
Co. v. Hendersonville Light, eicum Commi 
N. C. 314, 88 S. E. 245 (1916). 

Land Used in Developing Power. — A 
public service corporation, owning lands 
on one bank of stream, cannot condemn 
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across the stream and take the water rights 
held in the stream by another public serv- 
ice corporation, when it appears that the 
defendant holds its lands across the stream 
to supply power to operate its electric light 
and power plant, with which it is supplying 
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such light and power to its patrons. Blue 
Ridge Interurban R. Co. v. Oates, 164 N. 
C. 167, 80 S. E. 398 (1913); Blue Ridge 
Interurban R. Co. v. Hendersonville Light, 
etc., Co. 169) N; GC. 2477,> 86> oan eco 
(1915). 


§ 60-135. Separate accommodations for different races; failure to 
provide misdemeanor.—All street, interurban and suburban railway companies, 
engaged as common carriers in the transportation of passengers for hire in the 
State of North Carolina, shall provide and set apart so much of the front por- 
tion of each car operated by them as shall be necessary, for occupation by the 
white passengers therein, and shall likewise provide and set apart so much of the 
rear part of such car as shall be necessary for occupation by the colored passen- 
gers therein, and shall require as far as practicable the white and colored pas- 
sengers to occupy the respective parts of such car so set apart for each of them. 
The provisions of this section shall not apply to nurses or attendants of children 
or of the sick or infirm of a different race, while in attendance upon such chil- 
dren or such sick or infirm persons. Any officer, agent or other employee of any 
street railway company who shall willfully violate the provisions of this section 
shall be guilty of a misdemeanor, and upon conviction shall be fined or im- 
prisoned in the discretion of the court. (1907, c. 850, ss. 1,5, 7; 1909, c. 851; 
Ces hen so50m) 


Cross References.—See note to § 60-136. purposely and deliberately, without au- 


As to railroads providing separate accom- 
modations, see § 60-94. 

“Willful,” as used in a criminal statute, 
means something more than an intention 


thority or careless whether one has the 
right to do the act or not, in violation of 
law: State v. Harris, 213 N/ Ce 758eie7o0, 
E. 594 (1938). 


to do a thing; it implies the doing of an act 


§ 60-136. Passengers to take certain seats; violation of require- 
ment misdemeanor.—Any white person entering a streetcar or other passen- 
ger vehicle or motor bus for the purpose of becoming a passenger therein shall, 
in order to carry out the purposes of § 60-135, occupy the first vacant seat or un- 
occupied space nearest the front thereof, and any colored person entering a street 
car or other passenger vehicle or motor bus for a like purpose shall occupy the 
first vacant seat or unoccupied space nearest the rear end thereof, provided, 
however, that no contiguous seat on the same bench shall be occupied by white 
and colored passengers at the same time, unless and until all the other seats in 
the car have been occupied. Upon request of the person in charge of the street- 
car or other passenger vehicle or motor bus, and when necessary in order to carry 
out the purpose of providing separate seats for white and colored passengers, 
it shall be the duty of any white person to move to any unoccupied seat toward 
or in the front of the car, vehicle or bus, and the duty of any colored person to 
move to any unoccupied seat toward or in the rear thereof, and the failure of 
any such person to so move shall constitute prima facie evidence of an intent to 
violate this section. Any person violating the provisions of this section shall be 
guilty of a misdemeanor and, upon conviction, shall be fined not more than fifty 
dollars or imprisoned not exceeding thirty days. Any such person may also be 
ejected from the car, vehicle or bus by the person charged with the operation 
thereof. Each person now or hereafter charged with the operation of any such 
streetcar, passenger vehicle or motor bus is hereby invested with police powers 
and authority to carry out the provisions of this section. (1907, c. 850, ss. 2, 6; 
C4 Di Se OMe ISO MC. elie 

Editor’s Note.—The 1939 amendment in- 
serted the words “or other passenger ve- 
hicle or motor bus” in the first sentence. 
It also inserted the second sentence and 
made other changes in the section. 


Effect of § 60-139.—The contention that 
this section and § 60-135 do not apply to 
motor vehicles transporting passengers for 
hire except on busses used in transport- 
ing passengers within a city or town was 
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held without merit as the provisions of 
such sections were extended by § 60-139, 
to include “motor busses operated in the 
urban, interurban or suburban transporta- 
tion of passengers for hire, and to the op- 
erator or operators thereof, and the agents, 
servants, and employees of such operators.” 
State v. Johnson, 229 N. C. 701, 51 S. E. 
(2d) 186 (1949). 

Segregation of Interstate Passengers. — 
While it is held in Morgan v. Virginia, 
3283 WL Ss BS, CS Sy ce LODO 9 OR We Eyds 
1317, 165 A. L. R. 574 (1946), that a State 
Statute which requires segregation of in- 
terstate passengers is beyond the State’s 
power to make, the decision does not pur- 
port to invalidate reasonable rules and 
regulations of interstate carriers, which re- 
quire segregation of the white and negro 
races. Pridgen v. Carolina Coach Co., 229 
N. C. 46, 47 S. E. (2d) 609 (1948). 

Burden of Proving Intentional Viola- 
tion.—While this section does not require 
the State to prove willfulness, the burden 
rests upon the State to show beyond a rea- 
sonable doubt that defendant intentionally 
violated the statute. State v. Brown, 225 
N. C. 22, 33 S. E. (2d) 121 (1945). 
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State Need Not Show That Defendant 
Was Intrastate Passenger.—In a prosecu- 
tion under § 60-135 and this section, evi- 
dence that a white and a colored defendant 
occupied the same seat on a bus and re- 
fused to move to unoccupied seats in the 
front and rear of the bus as required by 
statute, makes out a prima facie case of 
intent to violate the statute and is sufficient 
to withstand defendants’ motion for judg- 
ment as of nonsuit even in the absence of 
evidence by the State that defendants were 
intrastate passengers, since the burden of 
going forward with the evidence to show 
that defendants were interstate passengers 
rests upon defendants. State v. Johnson, 
229 N. C, 701, 51 S. E. (2d) 186 (1949). 

Evidence Sufficient for Jury. — Where 
State’s evidence tended to show that de- 
fendant, when called upon by bus driver, 
refused to move her seat, compelling the 
driver to call upon officers of the law to 
remove her, there was sufficient evidence 
for the jury, and motion for nonsuit was 
properly denied. State v. Brown, 225 N. 
C. 22, 33 S. E. (2d) 121 (1945). 

Stated in State v. Jackson, 135 F. Supp. 
682 (1955). 


§ 60-137. No liability for mistake in assigning passengers to wrong 


Seat.—No street, suburban or interurban railway company, its agents, servants 
or employees, shall be liable to any person on account of any mistake in the 
designation of any passenger to a seat or part of a car set apart for passengers 
of. the, other race. (1907, c. 850, s. 8; C.'S., s. 3538. ) 


§ 60-138. Misconduct on car; riding on front platform misde- 
meanor.—It shall be unlawful for any passenger to expectorate upon the floor or 
any other part of any streetcar, or to use, while thereon, any loud, profane or 
indecent language, or to make any insulting or disparaging remark to or about 
any other passenger or person thereon within his or her hearing. It shall likewise 
be unlawful for any passenger to stand willfully upon the front platform, fender, 
bumper, running board or steps of such car while the same is in motion, whether 
such passenger has or has not paid the usual fare for riding on such car. Any 
person willfully violating any of the provisions of this section shall be guilty of 
a misdemeanor, and upon conviction shall be fined not more than fifty dollars 
or imprisoned not exceeding thirty days. He may also be ejected from the car 
by the conductor and other agent or agents charged with the operation of such 
car, who are hereby invested with police powers to carry out the provisions of 


this section. (1907, c. 850, ss. 3, 6; C. S., s. 3539.) 


§ 60-139. Sections 60-135 to 60-138 extended to motor busses 
used as common carriers.—The provisions of §§ 60-135 to 60-138 are here- 
by extended to motor busses operated in the urban, interurban or suburban trans- 
portation of passengers for hire, and to the operator or operators thereof, and 
the agents, servants, and employees of such operators. (1933, c. 489.) 

Cross Reference.—See note to § 60-136. 197 S. E. 594 (1938); State v. Johnson, 229 
Applied in State v. Harris, 213 N. C. 758, N.C. 701, 51 S. E. (2d) 186 (1949). 


§ 60-140. Passenger riding on rear platform assumes risk; copies 
of section to be posted.—Any passenger who shall ride upon the rear plat- 
form of any streetcar in motion, when there is room for such passenger either 
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to sit or stand inside the car, shall be deemed to have assumed all the risks of 
being injured while so riding, as the result of any act of the street car company: 
Provided, that such company shall make it appear that such passenger would not 
have been injured had he been on the inside of said car: Provided further, that 
before any street, interurban or suburban railway shall be allowed to invoke the 
provisions of this section it shall have copies thereof printed and framed and one 
copy hung in each end of all cars operated on its lines, and shall further have a 
placard hung in a conspicuous place on the rear of such cars, which shall read as 
follows: “Passengers are warned not to ride on this platform,” and a placard 
hung on each side of open cars in a conspicuous place, which shall read as fol- 
lows: “Passengers are warned not to ride on the running board.” (1907, c. 850, 
Ss. 43.2 S., s. 3540.) 
Cross Reference.—As to injury while on 
train platform, see § 60-105. 


§S 60-141. Streetcars to have vestibule fronts; failure to provide 
them misdemeanor.—All street passenger railway companies shall use ves- 
tibule fronts, of frontage not less than four feet, on all passenger cars run by 
them on their lines during the latter half of the month of November and during 
the months of December, January, February and March of each year: Provided, 
that such companies shall not be required to close the sides of the vestibules: 
Provided further, that such companies may use cars without vestibule fronts in 
cases of temporary emergency in suitable weather, not to exceed four days in 
any one month within the period herein prescribed for the use of vestibule fronts. 
The Utilities Commission is hereby authorized to make exemptions from the pro- 
visions of this section in cases where in their judgment the enforcement of this 
section is unnecessary. Any such company that shall refuse or fail to comply 
with the provisions of this section shall be guilty of a misdemeanor and shall be 
subject to a fine of not less than ten dollars nor more than one hundred dollars 
for each day of such refusal or failure. (1901; c. 743: Rev., ss. 2615, 3800-0C: 
Sars: OO4L 1933 "em IS4 seme nl 04 ic nO mecw ye) 


Duty of Streetcar Company. — A street- Causal Connection between Violation 


car company owes the duty to its pas- 
sengers to use a high degree of care to see 
that they safely alight from its cars. 
Woods v. North Carolina Public-Service 
Corporation, 174-N. C697, 794) >. Be 459 


and Injury. — The plaintiff must show a 
causal connection between the violation by 
defendant of this section and the injury 
sustained. Rich v. Asheville Electric Co., 
152 N.C. 689,68 S. EF. 232 (1910), 


(1917). 


S 60-142. Streetcars to have fenders; failure to provide them mis- 
demeanor.—All street passenger railway companies shall use practical fenders in 
front of all passenger cars run by them. The Utilities Commission is hereby au- 
thorized to make exemptions from the provisions of this section in cases where in 
their judgment the enforcement of this section is unnecessary. Any such com- 
pany that shall refuse or fail to comply with the provisions of this section shall 
be guilty of a misdemeanor and shall be subject to a fine of not less than ten dol- 
lars nor more than one hundred dollars for each day of such refusal or failure. 


(1901, c: 743, s.-2; Rev., ss» 2616, 3801; Ca S$.) 5.93542" 1933, cS 4 eames ee 


Cr O7Sa on) 

“Practical Fenders” Defined. The 
“practical fenders’ required for streetcars 
by this section are those which are efficient 
for the purpose of protecting human life, 
etc., or the most approved appliance in 
general use, and a violation of this statute 
is negligence per se. Smith v. Charlotte 
BileckiRy. 5 Comm iSeNee Cart 89 92 See 382 
(1917). 

Violation Negligence Per Se.—The vio- 


lation of this section by a streetcar com- 
pany, in failing to provide a “practical 
fender” for its car, causing an injury, is 
evidence of actionable negligence per se. 
Ingle v. Asheville Power, etc., Co., 172 N. 
C; 751, .90):S.. En 953. (1916)4) Hamecenn 
Southern Pub. Utilities Co., 191 N. C. 13, 
131 S. E. 402 (1926). 

Travelers by Vehicles Protected. — The 
requirement of “practical fenders’ on 
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streetcars applies to the protection of those 
traveling by vehicles, automobiles, etc. 
Hanes v. Southern Pub. Utilities Co., 191 
Nic ris, Loi. b, 402.1926). 

Burden of Proof as to Exemption.—The 
burden of proof is on a street railway com- 
pany to show that the Commission, in its 
judgment, had found it unnecessary to en- 
force the provisions of this section, requir- 
ing the use of “practical fenders” on their 
streetcars, in an action to recover damages 
caused by its negligence in not using them. 


Cu. 60. RAILROADS AND OTHER CARRIERS 


§ 60-146 


ized.—This section does not authorize an 
exemption of all the street railway com- 
panies by the Commission, as this would 
amount to a suspension of the statute. 
Henderson. Durham /lraction, Co. 132 
N. C..779, 44'S. E. 598 (1903). 

Evidence. — In an action for the killing 
of a dog by a streetcar, it is not competent 
to show the condition of the fenders on 
particular cars other than the one by which 
the dog was killed, it being shown that 
the fenders were different on different cars. 


Moore v. Electric Ry., etc., Co., 136 N. C. 
554, 48 S. E. 822 (1904). 


Smith v. Charlotte Elec. Ry. Co., 173 N. C. 
489, 92 S. E. 382 (1917). 
Exemption of All Companies Unauthor- 


ARTICLES 19, 
Electric Interurban Railways. 


§ 60-143. Organization. — Any electric interurban railway company, 
whether organized under the laws of this or any other State, may construct, main- 
tain and operate electric interurban railways and engage in business in this State. 


(lO2Z 7 CrO5,) Ss, 12) 


§ 60-144. Right of eminent domain.—Any such company may exercise 
the right of eminent domain under the provisions of chapter forty and acts 
amendatory thereof, and for the purpose of constructing its roads and other works 
shall have the powers given railroad corporations by this chapter, and acts 
amendatory thereof, provided, that no such company shall operate over the streets 
of any municipality by means of steam motive power, except with the consent 
of the municipal authorities. (1927, c. 33, s. 2: 1949, c. 496. ) 

Editor’s Note.—The 1949 amendment re- 
wrote the last few lines of this section re- 
lating to steam motive power. 


§ 60-145. Status defined. — All such companies shall be deemed public 
service corporations and shall be subject to the laws of this State regulating such 
corporatious.5 (1927.6. 33,°s: 33) 


ARTICLE 16. 
Pipe Line Companies. 


§ 60-146. Right of eminent domain conferred upon pipe line com- 
panies; other rights.—Any pipe line company transporting or conveying nat- 
ural gas, gasoline, crude oil, coal in suspension, or other fluid substances by pipe 
line for the public for compensation, and incorporated under the laws of the State 
of North Carolina, or foreign corporations domesticated under the laws of North 
Carolina, may exercise the right of eminent domain under the provisions of chap- 
ter forty and acts amendatory thereof, and for the purpose of constructing and 
maintaining its pipe lines and other works shall have all the rights and powers 
given railroads and other corporations by chapters fifty-six and sixty and acts 
amendatory thereof, provided the pipe lines of such companies transporting or 
conveying natural gas, gasoline, crude oil, coal in suspension, or other fluid sub- 
stances shall originate within this State. Nothing herein shall prohibit any such 
pipe line company granted the right of eminent domain under the laws of this 
State from extending its pipe lines from within this State into another state for 
the purpose of transporting natural gas or coal in suspension into this State, nor 
to prohibit any such pipe line company from conveying or transporting natural 
gas, gasoline, crude oil, coal in suspension, or other fluid substances from within 
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this State into another state. All such pipe line companies shall be deemed public 
service companies and shall be subject to the laws of this State regulating such 
corporations. (1937, c. 280; 1951, c. 1002, s. 3;°1957, c. 1045, 's. 2.) 

Cross Reference—As to supervision by “coal in suspension” in the first and sec- 
Utilities Commission, see § 62-30. ond sentences. It also inserted “or coal in 

Editor’s Note——The 1951 amendment in- suspension” in the second sentence. 
serted in the fourth and fifth lines the Both this section and § 40-2 apply only 
words “or foreign corporations domesti- to pipe lines originating in North Carolina. 
cated under the laws of North Carolina”. See 15 N. C. Law Rev. 364. 

The 1957 amendment inserted the words 
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§ 61-1 Cu. 61. RELIGIousS SOCIETIES § 61-2 
Chapter 61. 
Religious Societies. 
Sec. Sec. 
61-1. Trustees may be appointed and re- 61-4. Trustees may convey property. 
moved. 61-5. Authority of bishops, ministers, etc., 


61-2. Trustees may hold property. 
61-3. Title to lands vested in trustees, or in 
societies, 


to acquire, hold and transfer prop- 
erty; prior transfers validated. 
61-6. House on vacant land vests title. 


§ 61-1. Trustees may be appointed and removed. — The conference, 
synod, convention or other ecclesiastical body representing any church or religious 
denomination within the State, as also the religious societies and congregations 
within the State, may from time to time and at any time appoint in such manner 
as such body, society or congregation may deem proper, a suitable number of 
persons as trustees for such church, denomination, religious society, or congrega- 
tion. The body appointing may remove such trustees or any of them, and fill all 
vacancies caused by death or otherwise. (1796, c. 457, ss. 1, 2; 1844, c. 47; 1848, 


be O ee 6.9/2 Code, cang00/, 0008 77 Reve sS¥20/0,720/ CAS hich 3508.) 


Editor’s Note.—Session Laws 1945, c. 90, 
provides for the appointment of trustees 
for certain Primitive Baptist churches to 
dispose of abandoned church property and 
distribute the proceeds thereof. 

This section applies only to religious 
societies and not to educational institutions. 
Allen v. Baskerville, 123 N. C. 126, 31 S. 
FE. 383 (1898); Thornton v. Harris, 140 N. 
Cy4985°53° 5. B.341 (1906). 

Hence, upon the death of the last sur- 
vivor of a board of trustees named in a 
deed for property to be used as a “Baptist 
church and for the education of the youths 
of the colored race,” it was held that their 
successors should be appointed under § 
45-9 by the clerk of the superior court. 
Thornton v. Harris, 140 N. C. 498, 53 S. 
E. 341 (1906). 

That religious bodies must act through 
and appoint trustees is recognized by this 
section.«) Pressly v., “Walker, 238. N: -G: 
Tome Seo utanied), 9200(1953). 

Society May Remove Trustees at Will. 
—Under the provisions of this section, a 
religious society may remove a trustee of 
church property who proves faithless to 
his trust, and may fill any vacancy thus 
Created.) Nash vy sutton, 11'7 N.C. 231, 23 
S. E. 178 (1895). Faithlessness is not re- 
quired, however, and it may remove trus- 
tees at will. Conference v. Allen, 156 N. 
Cats 245) 7200. 2H,...61%) (1911): 

Section Not Affected by Church Regu- 
lations—A church has authority to ap- 


point a “suitable number” of its own 
trustees for the purpose of acquiring and 
holding church property, and remove them 
at will; and where the discipline of the 
denomination with which a church is affil- 
iated has provided a note to be given for 
the trial of “offenses,” this regulation refers 
to infractions of church discipline and does 
not apply to the election or removal of 
trustees. Conference vy. Allen, 156 N. C. 
524, 72 S. EB. 617 (1911). 

Trustee May Maintain Action for Re- 
moval of Trustees, etc-—A duly appointed 
trustee of a religious society may maintain 
an action for the removal of faithless or 
incompetent trustees, and compel them to 
convey the property held by them to the 
purposes for which it was designed, and 
such trustee may also maintain an action 
to set up a lost deed executed for the 
benefit of the cestui que trust. Nash v. 
pttton, 109 NC. 550, 14°S." E77 (1891). 

And Member May Maintain Action.— 
In the absence of competent trustee and a 
governing body authorized to appoint 
trustees, any member of a religious soci- 
ety has such a beneficial interest as will 
enable him, in behalf of fellow members, 
to maintain such action as may be neces- 
sary to protect their common interest. 
Nash v. Sutton, 109 N. C. 550, 14 S. E. 77 
(1891). 

Cited in Bridges v. Pleasants, 39 N. C. 
26 (1845); King v. Richardson, 136 F. 
(2d) 849 (1943). 


§ 61-2. Trustees may hold property.—The trustees and their successors 


have power to receive donations, and to purchase, take and hold property, real 
and personal, in trust for such church or denomination, religious society or con- 
gregation; and they may sue or be sued in all proper actions, for or on account 


663 


§ 61-2 


Cu. 61. Rericious Societies 
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of the donations and property so held or claimed by them, and for and on ac- 
count of any matters relating thereto. They shall be accountable to the churches, 
denominations, societies and congregations for the use and management of such 
property, and shall surrender it to any person authorized to demand it. (1796, 
C45/, S82 3eil844, c..47 5 18488en/6° R.G,, 6.975 Coder oe 3667, 3668; Rev., 


Somc0,Un ZO © s S.S 635098) 


Cross References.—See note to § 61-3. 
As to trusts and trustees generally, see 
§ 36-19 et seq. 

This section applies only to property 
held for religious purposes and not to prop- 
erty held in trust for a “Baptist church 
and for the education of the youths of 
the colored race.” Thornton v. Harris, 140 
IN (CS HOR}, G8) Se I, eal (1906). 

No General Capacity of Acquisition.— 
Religious societies or their trustees have 
no general capacity of acquisition; they 
can only take for the use of the society. 
And by a conveyance to trustees, for pur- 
poses forbidden by the policy of the law, 
nothing passes. Trustees vy. Dickenson, 12 
Ne C2 189.(1827). 

Church Has Right to Use of Property. 
—A church of the congregational system 
having elected certain trustees to super- 
sede several theretofore elected, holds the 
church property through those trustees 
later elected, and has the right to the use of 
the church for religious services without 
molestation from the trustees removed, or 
from its conference. Conference v. Allen, 
IBGAN: (© 524, 272 Seta Cio tt) 

Levy on Communion Service.—A com- 
munion service of a church is not liable 
to seizure and sale under an execution by 
a pastor for salary due him. Lord v. Har- 
die, 82 N. C. 241 (1880). 

An individual member of a religious 
society has an equitable interest in the 
property held by the society. Nash v. 
UtLOmy 17 aNee C231 Mo3eSe a yenc 18950 

Trusts for Special Purposes.—There is 
nothing in this section which precludes 
trustees of a certain North Carolina 
church from accepting trusts for special 
purposes; and, even if there were, a trust 
for a special purpose would not fail be- 
cause they were named as trustees but 
equity would appoint other trustees to 
administer it in application of the maxim 
that a trust will not be allowed to fail for 
lack of a trustee. King y. Richardson, 136 
F. (2d) 849 (1943). 

Trustees Are Agents.—The trustees of 
a church are merely agents and have no 
property interest as against the governing 
body of the church. Conference v. Allen, 
1562N: (Gala wo eSe rt Bole (£911 le 

Same — May Mortgage Property. — A 
congregation taking possession of a church 


cannot contest the validity of a mortgage 
given by the trustees for the purchase 
money on the ground that it was ultra 
vires. Rountree vo Blount, 129) No) Games 
29 Sal Oot 1901): 

Same—May Enforce Bequest——Where a 
testator provides for building a _ fence 
around a certain chapel cemetery, the trus- 
tees of the chapel are the proper parties 
to require the executor to perform this 
provision. Cabe v. Vanhook, 127 N. C. 424, 
37 S. E. 464 (1900). 

Same—May Recover Property. — The 
title to church property is vested in the 
trustees individually and they may recover 
at law, though in the writ and declaration 
they style themselves “trustees.” Walker 
v. Fawcett, 29 N. C. 44 (1846). 

Title Not in Controversy in Contest be- 
tween Trustees. — In a contest between 
two committees, each claiming to be the 
rightful board of trustees, to hold the same 
title in trust for the same beneficial owner, 
the title does not come in controversy. 
Thornton v. Harris, 140 N. C. 498, 53 S. E. 
341 (1906). 


Original Trustees May Sue though Not 
Legally Appointed.—Where a conveyance 
is made to three persons for a certain tract 
of land, as trustees for a church, a suit 
of trespass may be brought by them 
against the wrongdoers, though they may 
not have been appointed trustees according 
to law. Walker v. Fawcett, 29 N. C. 44 
(1846). 

It is only when a suit is brought by per- 
sons, who claim as “successors,” that the 
question arises, whether the original bar- 
gainees were duly chosen the trustees of 
a religious congregation, and whether the 
persons suing were also duly chosen trus- 
tees, so as to give them legally the charac- 
ter of “successors” to the former, and 
thereby vest in them the title to the prop- 
erty, which is necessary to support an ac- 
tion. Walker v. Fawcett, 29 N. C. 44 (1846). 

Trustees Cannot Recover for Physical 
Suffering of Pastor, etc.—In suit by the 
trustees of a church against a _ railroad 
company for the improper use of its 
terminal or depot at or near the manse of 
the church, no recovery can be had for any 
physical suffering upon the part of their 
pastor, his family, or the individuals com- 
posing the congregation. Taylor v. Sea- 
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board Air Line Ry., 145 N. C. 400, 59 S. E. 
129 (1907). 

Rights of Trustees as against Majority 
of Members.—See note to § 61-3. 


Cu. 61. Renicious Societies 
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(1876). But the building committee of a 
church is not liable for injuries received 
by a workman. Wilson v. Clark, 110 N. 
C364, 14555 Ber962) (1892). 


Applied in Pressly v. Walker, 238 N. C. 
732, 78 S. E. (2d) 920 (1953). 

Cited in Bridges v. Pleasants, 39 N. C. 
26 (1845). 


Liability of Trustees.—The trustees of a 
church are liable for material ordered by 
one of their number and used in building 
the church although the order was not au- 
thorized. Tull v. Trustees, 75 N. C. 424 


§ 61-3. Title to lands vested in trustees, or in societies.—All glebes, 
lands and tenements, heretofore purchased, given, or devised for the support of 
any particular ministry, or mode of worship, and all churches and other houses 
built for the purpose of public worship, and all lands and donations of any kind 
of property or estate that have been or may be given, granted or devised to any 
church or religious denomination, religious society or congregation within the 
State for their respective use, shall be and remain forever to the use and occu- 
pancy of that church or denomination, society or congregation for which the 
glebes, lands, tenements, property and estate were so purchased, given, granted 
or devised, or for which such churches, chapels or other houses of public worship 
were built; and the estate therein shall be deemed and held to be absolutely vested, 
as between the parties thereto, in the trustees respectively of such churches, 
denominations, societies and congregations, for their several use, according to the 
intent expressed in the conveyance, gift, grant or will; and in case there shall be 
no trustees, then in such churches, denominations, societies and congregations, 


respectively, according to such intent. 


(1/7 Om CeLO/EA1/ 96, Ce 457m seas Re Caer. 


Dee aS 0dewe 830005 Revs) 26/2 CisGhs, 30705) 


Cross Reference.—See note to § 61-2. 

This section applies only to religious 
societies and not to educational institutions. 
Allen v. Baskerville, 123 N. C. 126, 31 S. E. 
383 (1898). 

Congregational and Connectional Sys- 
tems.—The rights of an individual member 
of a congregation under the congregational 
system is discussed in Conference vy. Allen, 
156g N30. 524,072. SK 617) (1911): and 
the connectional system is discussed in 
Simmons v. Allison, 118 N. C. 763, 24 S. 
FE. 716° (1896); Tilley v. Ellis, 119 N. C. 
233, 26 S. E. 29 (1896); Kerr v. Hicks, 154 
NEC eioGS mn 10mous 546841911) 1. Gold. v; 
Cozart, 173 N. C. 612, 92 S. E. 600 (1917). 

Where a diocese receiving a devise of 
land was afterwards divided into two di- 
oceses, the land becomes the property of 
both and not that of the diocese in which 
the land happens to be and in which the 
testator resided. Trustees v. Trustees, 102 
N. C. 442, 9 S. E. 310 (1889). 

Title by Adverse Possession.—A church 
holding real property for a hundred years, 
and using it for religious purposes, acquires 
a fee simple title by adverse possession, in- 
dependent of the validity of its deed. Gold 
Van COzattyel73 IN. -C. 612, 92 SB. 600 
(1917). 

A bequest for a religious charity must 
be to some definite purpose, and to some 
body or association of persons having a 
legal existence and with capacity to take. 


There is no provision for donations to be 
employed in any general system of diffus- 
ing the knowledge of Christianity through- 
out the earth. Bridges v. Pleasants, 39 N. 
C. 26 (1845). 

Bequest to Build Church Where Amount 
Insufficient—A provision in a will that a 
church is to be built from certain funds 
will not fail because there is not a suffi- 
cient amount of the funds to build a church 
as large as directed by the testator. Paine 
Va Dorey. 128 Ne C¥237 9385S ekiesss 
(1901). 

Specific Trust Must Be Imperative—A 
specific trust will not be superimposed up- 
on a title conveyed to a religious congre- 
gation, authorizing the courts to interfere 
and control the management and disposi- 
tion of the property, unless this is the 
clear intent of the grantor expressed in 
language which should be construed as im- 
perative. Hayes v. Franklin, 141 N. C. 599, 
54S. E.'432 (1906). 

No Trust Created.—The recital in a 
deed conveying land to the vestry and 
wardens of a church that it was made “for 
the purpose of aiding in the establishment 
of a Home for Indigent Widows or Or- 
phans, or in the promotion of any other 
charitable or religious objects to which 
the property may be appropriated” by the 
grantee, creates no trust, and the grantee 
can convey a perfect title. St. James v. 
Bagley, 138 N. C. 384, 50 S. E. 841 (1905). 
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Trustees May Hold Property as against 
Majority of Members. — Where land is 
conveyed to the officers and trustees of a 
nondenominational religious organization 
for the purposes of the organization, its 
officers and trustees have title to the prop- 
erty in trust and are entitled to hold it for 
the use and occupancy of the organization 
as against members of the organization, 
even though they are in the large major- 
ity, who seek possession of the property 
for use and occupancy by a denomina- 
tional church. Wheeless v. Barrett, 229 N. 
C. 282, 49 S. E. (2d) 629 (1948). 

Rights of Majority of Congregation 
Withdrawing from Denomination. — A 
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conveyance of land to trustees for the 
erection of a church to belong to a denom- 
ination gives the title in trust for the use 
of the denomination, and therefore mem- 
bers of the congregation of the church so 
erected who withdraw affiliation from the 
denomination, even though they be a ma- 
jority of the congregation, are not entitled 
to the control and use of the property as 
against the denomination, irrespective of 
whether the particular church is congre- 
gational or connectional. Western North 
Carolina Conference v. Talley, 229 N. C. 
1747 “Seri (2d) 4679948): 

Applied in Pressly v. Walker, 238 N. 
CE S280 Sr on (2d) 2920 C1953 a 


§ 61-4. Trustees may convey property.—The trustees of any religious 


body may mortgage or sell and convey in fee simple any land owned by such body, 
when directed so to do by such church, congregation, society or denomination, 
or its committee, board or body having charge of its finances, and all such con- 
veyances so made or heretofore made, or hereafter to be made, shall be effective 
to pass the land in fee simple to the purchaser or to the mortgagee for the pur- 
poses in such conveyances or mortgage expressed ; and they may sell or mortgage 


its personal property. (1855, c. 384; 1889, c. 484; Rev., s. 2673; C. S., s. 3571.) 


Sale to Promote Testator’s Purpose.— 
Where a testator devised lands to the 
trustees of a certain church, “to be held 
by them as a rectory or residence for the 
ministers of said church; that the same 
shall not be disposed of, sold, or used in 
any other way or for any other purpose 
than the one designated,’ the trustees 
might sell the property if the purpose de- 
clared would be promoted thereby; or the 
court might order a sale under its general 


equity power. Church v. Ange, 161 N. C. 
B14 TiS. fe 23895 Cl9te). 

Lease of Part of Property—wWhere land 
was conveyed to a church for the purpose 
of maintaining a church for worship, the 
court will not restrain the officers of the 
church from leasing a small portion of the 
lot for erecting a store. Hayes v. Franklin, 
TAI Ne C2599" 54.0. bee 4320906) = 

Cited in Bond v. Tarboro, 217 N. C. 289, 
"7S, BY (ed) 617, 127 AL Lo Ray6os ie 40): 


§ 61-5. Authority of bishops, ministers, etc., to acquire, hold and 
transfer property; prior transfers validated. — Whenever the laws, rules, 
or ecclesiastic polity of any church or religious sect, society or denomination, 
commits to its duly elected or appointed bishop, minister or other ecclesiastical 
officer, authority to administer its affairs, such duly elected or appointed bishop, 
minister or other ecclesiastical officer shall have power to acquire by gift, pur- 
chase or otherwise, and to hold, improve, mortgage, sell and convey the property, 
real or personal, of any such church or religious sect, society or denomination, 
for the purposes, in the manner and otherwise as authorized and permitted by 
its laws, rules or ecclesiastic polity; and in the event of the transfer, removal, 
resignation or death of any such bishop, minister or other ecclesiastical officer, 
the title and all rights with respect to any such property shall pass to and be- 
come vested in his duly elected or appointed successor immediately upon appoint- 
ment or election, and pending appointment or election of such successor, such 
title and rights shall be vested in such person or persons as shall be designated 
by the laws, rules or ecclesiastic polity of such church or religious sect, society 
or denomination. 

All deeds, deeds of trust, mortgages, wills or other instruments made prior to 
March 24, 1939, to or by a duly elected or appointed bishop, minister or other 
ecclesiastical officer, who, at the time of the making of any such deed, deed of 
trust, mortgage, will or other instrument, or thereafter, had authority to admin- 
ister the affairs of any church, religious sect, society or denomination under its 
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laws, rules or ecclesiastic polity, transferring property, real or personal, of any 
such church or religious sect, society or denomination, are hereby ratified and de- 
clared valid; and all transfers of title and rights with respect to property, prior 
to March 24, 1939, from a predecessor bishop, minister or other ecclesiastical off- 
cer who has resigned or died, or has been transferred or removed, to his duly 
elected or appointed successor, by the laws, rules or ecclesiastic polity of any such 
church, or religious sect, society or denomination, either by written instruments 
or solely by virtue of the election or appointment of such successor, are also here- 
by ratified and declared valid. 

This section shall not affect vested rights, or repeal any of the provisions of 
§§ 61-1 to 61-4, or of §§ 36-21 to 36-23. (1939, c. 177.) 


§ 61-6. House on vacant land vests title.—All houses and_ edifices 
erected for public religious worship on vacant lands, or on lands of the State not 
for other purposes intended or appropriated, together with two acres adjoining 
the same, shall hereafter be held and kept sacred for divine worship, to and for 
the use of the society by which the same was originally established. (1778, c. 
132%6) 6: RVC.,'c. 97; s. 2° Code,*s36063. Rev.,'s.. 2674; C. $i,.8,. 35/2.) 
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Chapter 62. 


Utilities Commission. 


Article 1. 


Organization of the Commission. 


62-1. Number and appointment of com- 

missioners; terms. 

62-2. Organization of Commission; adop- 

tion of rules and regulations. 

62-3. Oath of office. 

62-4. Present Utilities Commissioner ap- 
pointed to new Commission; chair- 
man to administer and execute 
rules and regulations. 

62-5. Clerical assistance. 

62-6. Biennial report to Governor. 

62-7. To keep record of receipts and dis- 


bursements. 

62-8. To pay fees and money into treas- 
ury. 

62-9. Adoption and use of seal; certifi- 
cate. 

62-10. Public record of proceedings; chief 
clerk. 


62-10.1. Authority of Utilities Commission 
to employ technically qualified 
personnel. 


62-10.2. Appointment of assistant attorney 
general assigned to Utilities 
Commission. 


62-10.3. Utilities Commission and State 
Board of Assessment to coor- 
dinate facilities and personnel 
for mutual assistance for rate 
making and taxation purposes. 


Article 2. 
Procedure before the Commission. 


62-11. Short title. 

62-12. Commission constituted a court of 
record. 

62-13. Witnesses; production of papers; 
contempt. 


62-14. Refusal of witnesses to testify. 

62-15. Subpoenas, issuance and service. 

62-16. Service of process and notices. 

62-17. Bonds. 

62-18. Rules of evidence. 

62-19. Depositions. 

62-20. Use of affidavits. 

62-21. Attorney General may intervene in 
certain cases. 


62-22. Stipulations and agreements. 

62-23. Hiearings to be public; record of 
proceedings. 

62-24. Complaints against public utilities. 

62-25. Complaints by public utilities. 


Sec. 
62-26. 


62-26.1 


62-26.2 


62-26.5 


62-26.6 
62-26.7 
62-26.8 
62-26.9 
62-26.1 
62-26.1 
62-26.1 
62-26.1 
62-26.1 


62-26.1 


62-26.1 


62-26.1 


Burden of proof; Commission may 
make rules of practice. 
. Hearings by the Commission, a 
commissioner or examiner. 
. Recommended decision of a com- 
missioner or examiner. 


3. Rules of practice. 


. Final orders and decisions; serv- 
ice; compliance. 

. Powers of Commission to rescind, 
alter or amend a prior order or 
decision. 

. Right of appeal; filing of excep- 
tions. 

. Appeal docketed; priority of trial. 

. Parties on appeal. 

. No evidence admitted on appeal; 
remission for further evidence. 

0. Record on appeal; extent of re- 
view. 

1. Relief pending review on appeal. 

2. Appeal to Supreme Court. 

3. Judgment on appeal enforced by 
mandamus. 

4. Peremptory mandamus to. en- 
force order, when no appeal. 


5. Procedural provisions not. re- 
pealed. 
Article 2A. 


Fees and Charges. 


6. Particular fees and charges fixed; 
payment. 

7. Fees and charges supplemental; 
disposition. 


Article 3. 


Powers and Duties of the Commission. 


62-27. 
62-28. 


62-29. 
62-30. 
62-31. 
62-32. 


62-33. 
62-34. 


62-35. 
62-36. 


62-37. 
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General powers of Commission. 

To make and enforce rules for pub- 
lic service corporations. 

Express and implied powers. 

Supervisory powers. 

Commission to keep itself informed 
as to utilities; reduction of rates. 

To investigate companies and _ busi- 
nesses under its control. 

System of accounts. 

Reports; cancelling certificates for 
failure to file report. 

Investigations. 

To fix rates for public utilities in 
cities. 

Manner of enforcing above regula- 
tions. 


Sec. 


62-38. 


62-47. 


62-48. 


62-49. 


62-55. 


62-56. 
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Sections 62-36 and 62-37 not to af- 
fect existing power. 


. To require transportation and trans- 


mission companies to maintain fa- 
cilities. 


. To authorize lumber companies to 


transport commodities. 


. To establish and regulate stations 


for freight and passengers. 


. To require change, repair, and addi- 


tions to stations. 


. To provide for union depots. 


. To provide for separate waiting 
rooms for races. 

. To require construction of  side- 
tracks. 


. To require trains to be run over 


railroads and connections at inter- 
sections. 

May authorize operation of fast mail 
trains; discontinuance of passen- 
ger service. 

To inspect railroads as to equip- 
ment and facilities, and to require 
repair. 

To require installation and mainte- 
nance of block system and safety 
devices. 


. To regulate crossings and to abol- 


ish grade crossings. 


. To require installation and mainte- 


nance of automatic signals at rail- 
road intersections, etc. 


. To require railroads to enter towns 


and maintain in certain 


cases. 


depots 


. To consent to abandonment or relo- 


cation of depots. 


. To regulate crossings of telephone, 


telegraph, electric power lines and 
crossings of rights of way of rail- 
roads and other utilities by an- 
other utility. 

To regulate delivery of freight, ex- 
press, and baggage. 


To prevent discriminations. 


62-56.1. To require extension or contrac- 


elo 


tion of railroad switching limits. 


7. To fix a standard for gas. 
. To regulate shipment of inflamma- 


ble substances. 


regulate demurrage, storage, 
placing, and loading of cars. 


. To fix rate of speed through towns; 


procedure. 


. To hear and determine controver- 


sies submitted. 


. To investigate accidents. 
. To notify of violation of rules and 


institute suit. 


Sec. 
62-64 


62-74. 


. Changing unreasonable 


. Fixing 


. Utilities Commission authorized to 
enter agreement of indemnity as 
to oyster beds in New River. 


Article 4. 
Public Utilities Act of 1933. 


. Definitions. 
. Rates must be just and reasonable. 


. Service. 

. To file rate schedules with Commis- 
sion. 

. Rates varying from schedule pro- 


hibited. 
. Discrimination prohibited. 
. Change of rates. 
rates after 


hearing. 


. Compelling telephone and telegraph 


companies to form continuous lines 
to certain points. 

Compelling efficient service, exten- 
sion of services and facilities, ad- 
ditions and improvements. 

standards, classifications, 

etc.; testing service. 


. Valuing and revaluing utility prop- 
City. 

. Establishment of accounting sys- 
tem. 

. Visitorial and inspection powers of 
Commission. 

. Annual reports; cancelling certifi- 
cates for failure to file report. 

. Investigation into management of 
utilities. 


. Permission to pledge assets or pay 


fees. 

. Assumption of certain liabilities and 
obligations to be approved by 
Commission; refinancing of utility 
securities. 


. Commission may approve in whole 


or in part or refuse approval. 


. Contents of application for permis- 
sion. 
. Applications to receive immediate 


attention; continuances. 
. Notifying Commission as to dispo- 
sition of securities. 


. No guarantee on part of State. 

. Article not applicable to note issues; 
renewals likewise excepted. 

. Not applicable to debentures of 
court receivers; notice to Commis- 
sion. 


. Periodical or special reports. 

. Failure to obtain approval not to 
invalidate securities or obligations. 

. Commission may act jointly with 
agency of another state where util- 
ity operates. 


Sec. 


62-93. 
62-94. 
62-95. 
62-96. 


62-97. 
62-98. 


62-99. 
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+ Sec. 


Willful acts of employees deemed 
those of utility. 

Actions to recover penalties. 

Penalties to school fund. 

Abandonment and reduction of serv- 
ice. 

Water gauging stations. 

Reports from municipalities operat- 
ing own utilities. 

Refusal to permit Commission to 
inspect records made misde- 
meanor. 


62-100. Willful disobedience to orders of 


Commission incurs forfeiture. 


Article 5. 


Miscellaneous Provisions as to Public 


Utilities. 


62-101. Certificate of convenience and ne- 


cessity. 


62-102. Contracts of public service corpo- 


rations. 


Article 5A. 
Reorganization. 


62-102.1. Corporations whose property and 


franchises sold under order of 
court or execution. 


62-102.2. New owners to meet and organ- 


1Ze. 


62-102.3. Certificate to be filed with Secre- 


tary of State. 


62-102.4. Effect on liens and other rights. 


Article 6. 
Motor Carriers Generally. 


62-103 to 62-121. [Repealed.] 


Article 6A. 


Insurance and Safety Regulations 


for Motor Vehicles Carrying 
Passengers for Hire. 


62-121.1 to 62-121.4. [Repealed.] 


Article 6B. 
Motor Carriers of Property. 


62-121.5. Declaration of policy. 

62-121.6. Delegation of jurisdiction. 

62-121.7. Definitions. 

62-121.8. Exemption from regulations. 

62-121.9. General powers and duties of 
the Commission. 

62-121.10. Issuance of certificates in lieu 
of outstanding certificates. 

62-121.11. Issuance of certificates to quali- 


fied common carriers by mo- 
tor vehicle operating on and 
continuously since January Ist, 
1947. 


62-121.12 


62-121.13. 


62-121.14. 


62-121.15. 
62-121.16. 


62-121.17. 
62-121.18. 
62-121.19. 
62-121.20. 
62-121.21. 
62-121.22. 
62-121.23. 
62-121.24. 
62-121.25. 


62-121.26. 


62-121.27. 


62-121.28. 


62-121.29. 
62-121.30. 
62-121.31. 


62-121.32. 
62-121.33. 


62-121.34. 
62-121.35. 
62-121.36. 


62-121.37. 


62-121.38. 
62-121.39. 
62-121.40. 
62-121.41. 
62-121.42. 


62-121.43. 
62-121.44. 
62-121.45. 
62-121.46. 
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. Issuance of permits to qualified 
contract carriers operating on 
and continuously since January 
1st, 1947. 

Issuance of certificates to per- 
sons whose operations were 
abandoned because of service 
with the armed forces. 

Issuance of temporary author- 

ity. 

Applications and hearings. 

Terms and conditions of certifi- 
cate. 

Issuance of permits, terms and 
conditions. 

Issuance of partnership certifi- 
cates or permits. 

The same or similar trade 
names prohibited. 

Dual operations. 

Emergency operating authority. 


Deviation from regular route 
operations. 

Security for protection of the 
public. 


Joinder of causes of action. 
Notice of claims and limitations 
for loss, damage or injury to 
goods. 

Transfers of certificates and per- 
mits. 


Suspension or revocation of cer- 
tificates and permits. 

Rates and charges of common 
carriers. 


Tariffs of common carriers. 

Schedules of contract carriers. 

Liability for damage to property 
in transit. 

Accounts, records and reports. 

Orders, notices and service of 
process. 


Unlawful operation. 

Collection of rates and charges. 

Allowance to shippers for trans- 
portation services. 


Embezzlement of C. O. D. ship- 
ments. 

Evidence; joinder of surety. 

Interstate carriers. 

[ Repealed. | 

Allocation of funds. 

Title. 


Article 6C. 
Bus Act of 1949. 


Short title. 

Declaration of policy. 
Delegation of jurisdiction. 
Definitions. 


Sec. 


62-121.47. 
62-121.48. 


62-121.49. 


62-121.50. 


62-121.51. 
62-121.52. 
62-121.53. 


62-121.54. 


62-121.55. 
62-121.56. 


62-121.57. 


62-121.58. 
62-121.59. 
62-121.60. 


62-121.61. 
62-121.62. 


62-121.63. 


62-121.64. 


62-121.65. 
62-121.66. 


62-121.67. 
62-121.68. 


62-121.69. 
62-121.70. 
62-121.71. 
62-121.72. 
62-121.73. 


62-121.74. 
62-121.75. 
62-121.76. 


62-121.77. 
62-121.78. 
62-121.79. 
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Exemptions from regulations. 
General powers and duties of 
the Commission. 

Issuance of certificates in lieu of 
outstanding certificates. 
Issuance of permits to qualified 
contract carriers operating on 
and continuously since Octo- 
ber 1, 1948. 

Issuance of temporary authority. 

Applications and hearings. 

Terms and conditions of certifi- 
cate. 

Issuance of permits, terms and 
conditions. 

Application for broker’s license. 

Issuance of partnership certifi- 
cates or permits. 

The same or similar trade names 
prohibited. 

Dual operations. 

Emergency operating authority. 

Deviation from regular route 
operations. 

Insurance or bond required. 

Transfers of certificates 
permits. 

Suspension or revocation of cer- 
tificates and permits. 

Rates and charges of common 
carriers. 

Tariffs of common carriers. 

Rates and charges of contract 
carriers; schedules. 

Accounts, records and reports. 
Designation of process agent; 
service of notices and orders. 

Free transportation. 

Depots and stations. 

Separation of races. 

Unlawful operation. 

Evidence; liability of surety or 
insurer. 

Interstate carriers. 

[ Repealed. ] 

Applicability of Utilities Com- 
mission Procedure Act of 1949; 
appeals. 


Construction of article. 
Allocation of funds. 
Repeal of inconsistent acts. 


Article 7. 
Rate Regulation. 


and 


62-122. Commission to fix rates for pub- 


lic utilities. 


Sec. 
62-123. 


62-124. 
62-125. 
62-126. 
62-127. 
62-128. 
62-129. 
62-130. 
62-131. 


62-132. 
62-133. 


62-134. 


62-135. 


62-136. 


62-137. 


62-138. 


62-139. 
62-140. 


62-141. 
62-142. 


62-143. 


62-144. 
62-145. 


62-146. 


62-147. 


62-148. 
62-149. 
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Rates established deemed just and 
reasonable. 

How maximum rates fixed. 

Hearing before Utilities Commis- 
sion upon request for change of 
TALES CLG: 

Notice required 
rates, etc. 


for change in 


Revision of rates. 

Long and short hauls. 

Contracts as to rates. 

Rates to be published. 

Interstate commerce. 

Schedule of rates to be evidence. 

Commission entitled to free car- 
riage. 

Free carriage. 


Article 8. 
Railroad Freight Rates. 
Charging or receiving greater rates 
forbidden. 


Application for investigation of 
rates; appeal; rates pending ap- 
peal. 


Rates between points connected 
by more than one route. 


Action for double amount of over- 
charge; penalty. 
Double penalty. 


Persons to receive penalties; ac- 
counts and receipts kept sepa- 
rate. 


Article 9. 
Penalties and Actions. 


For violating rules. 

Refusing to obey orders of Com- 
mission. 

Discrimination between connecting 
lines. 

Failure to make reports. 


Offenses by railroads, not other- 
wise provided for. 


Violation of rules, causing injury; 
damages; limitation. 


Action for penalty; when and how 
brought. 


Remedies, cumulative. 
Notice served by certified mail. 


§ 62-1 Cu. 62, Uriiiti1es COMMISSION § 62-3 
ARTICLE 1. 
Orgamazation of the Commission. 
§ 62-1. Number and appointment of commissioners; terms. — The 


North Carolina Utilities Commission shall consist of five commissioners who 
shall be appointed by the Governor. ‘The terms of the commissioners now serv- 
ing shall expire on the first day of July next after the expiration of the term 
for which they have been appointed and their successors shall be appointed for 
terms of six years commencing on the first day of July of the year of expiration 
of the present terms; provided, however, the appointment to fill the existing 
vacancy in a four-year term shall be for a full six-year term expiring on July 1, 
1965. The salary of each commissioner shall be the sum of twelve thousand dol- 
lars ($12,000.00) per year, except that the commissioner designated as chairman 
shall receive five hundred dollars ($500.00) additional compensation per annum. 
The prohibition of the practice of law by judges provided in G. S. 7-59 shall 
also apply to members of the Utilities Commission. (1941, c. 97, s. 2; 1949, ¢. 
1009) S15) 1959s cel S105) 


Editor’s Note—The Railroad Commis- 
sion, established in 1891, became the Cor- 
poration Commission in 1899. See Con- 
solidated Statutes, §§ 1023-1034; Abbott v. 
Beddingfield, 125 N. C. 256, 34 S. E. 412 
(1899); Corporation Comm. y. Railroad, 
137 N.C. 1 v40 Se Hero mecg04 > NEC 
Law Rev. 70. The above-mentioned sec- 
tions were repealed by Public Laws 1933, 
c. 134, which created the office of Utilities 
Commissioner and vested in the Commis- 
sioner all of the existing powers, duties, 
etc., of the former Corporation Commis- 
sion. The act also provided for two Asso- 
ciate Commissioners to act with the Com- 
missioner in certain instances for the pur- 
pose of hearing and determining matters 
or issues of fact. The office of Utilities 


Commissioner was abolished by Public 
Laws 1941, c. 97, which created the North 
Carolina Utilities Commission and vested 
said Commission with all the powers, 


duties, etc., of the Utilities Commissioner, 


or the Utilities Commissioner and _ the 
Associate Commissioners, prescribed in 
Public Laws 1933, c. 134, and other laws. 
The 1941 act further provided that the 
words “North Carolina Utilities Commis- 
sion” should be substituted for “Utilities 
Commissioner,” etc., throughout said chap- 
ter 134 or other act amendatory thereof. 

The 1949 amendment rewrote this section. 
For brief comment on amendment, see 27 
Ne @e Baws Reve 489: 

The 1959 amendment rewrote this sec- 
tion. 


§ 62-2. Organization of Commission; adoption of rules and regula- 
tions.—To facilitate the work of the Commission and for administrative pur- 
poses, the chairman of the Commission, with the consent and approval of the 
Commission, may organize the work of the Commission in several divisions and 
may designate a member of the Commission as the head of any division or divi- 
sions and assign to members of the Commission various duties in connection 
therewith. Subject to the provisions of the State Personnel Act (article 2 of 
chapter 143 of the General Statutes) the Commission shall prepare and adopt 
rules and regulations governing the personnel, departments or divisions and all 
internal affairs and business of the Commission. (1941, c 97" 6e8 ; 1940mre 
LOOT ses 10375 Ce 1062, eens) 

Editor’s Note.—The 1949 amendment 
rewrote this section, which formerly re- 
lated to salaries of commissioners. For 
brief comment on amendment, see 27 N. 
C. Law Rev. 489. 


The 1957 amendment added the second 
sentence. 


§ 62-3. Oath of office.—Kach Utilities Commissioner before entering upon 
the duties of his office shall file with the Secretary of State his oath of office to 
support the Constitution and laws of the United States and the Constitution and 
laws of the State of North Carolina, and to well and truly perform the duties 
of his said office as Utilities Commissioner, and that he is not the agent or attor- 
ney of any utility company or public service corporation, or an employee thereof, 
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and that he has no interest in any such company or corporation. (1933, c. 134, 
s. 5; 1935, c. 280; 1939, c. 404; 1941, c. 97.) 


§ 62-4. Present Utilities Commissioner appointed to new Commis- 
sion; chairman to administer and execute rules and regulations.—The 
present Utilities Commissioner is hereby named a commissioner of the North 
Carolina Utilities Commission for a term of six years, beginning with February 
first, one thousand nine hundred and forty-one, and is hereby designated chair- 
man of said Commission, to hold such office during his term. Thereafter the Gov- 
ernor of the State of North Carolina is hereby vested with the right to designate 
the chairman of the North Carolina Utilities Commission. 

In order to carry out the administrative purposes and objectives necessary for 
the efficient operation of the internal affairs and activities of the Commission, the 
chairman shall be the chief executive and administrative officer of the Commis- 
sion and shall execute, administer and carry out the rules and regulations pre- 
pared and adopted by the Commission governing the personnel, departments or 
divisions and the internal affairs and business of the Commission. ‘The chairman 
shall be solely responsible and charged with the duty of authorizing and approv- 
ing all maintenance, subsistence and travel expense of all members of the Com- 
mission and its employees, and such expense should be certified by the persons 
who incur same; the chairman shall not approve any such expense unless he is 
satisfied that it was incurred for necessary business of the Commission, and the 
chairman may delegate to the department or division heads the duty of approval 
of such expense for employees in their departments or divisions. (1941, c. 97, 
s..4; 1957, c. 1062, s: 2.) 

Editor’s Note. — The 1957 amendment 
added the second paragraph. 


§ 62-5. Clerical assistance.—The Utilities Commission shall be allowed 
such stenographic and other clerical assistance as it may require for the perform- 
ance of the duties and functions of the said office, to be established and fixed 
by such department, bureau, or other State agency as may be charged by law 
with the duty of determining the extent of such assistance in said departments ; 
all such stenographers, clerks, and assistants and special investigators so pro- 
vided for to be appointed by the Utilities Commission and subject to removal or 
discharge by it. The salaries and compensation of such clerical assistants, spe- 
cial investigators, or other office force as may be allowed in the office of the Utili- 
ties Commission shall be fixed in the manner as now provided by law for fixing 
and regulating the salaries and compensation by other State departments. (1933, 
c. 134, s. 14; 1941, c. 97.) 

Cross Reference.—As to determination salaries of stenographers, see §§ 143-36 
of extent of assistance and regulation of and 143-37. 


§ 62-6. Biennial report to Governor.—lIt shall be the duty of the Com- 
mission to make to the Governor biennial reports of its transactions and recom- 
mend from time to time such legislation as it may deem advisable under the pro- 
visions of this chapter. The Governor may in his discretion cause an annual re- 
port to be made by the Commission if he shall deem such annual report to be 
advisable. The Commission shall cause to be printed for distribution such num- 
ber of copies of such biennial report as may be prescribed by the Governor and 
the Attorney General under the provisions of G. S. 143-169. (1899, c. 164, s. 
Venere tubewell cet ace ee lOlS FenlO, Se Crus, 1065s 193306 
Woe Seed C97) 1955.'C 2O8T el 0574-31152) 612) 


Editor’s Note. — The 1955 amendment mission’s duty to report annually to the 
reduced the number of copies to be printed Governor. 
of the former annual report. Matters of Public Record.—Reports of 


The 1957 amendment rewrote this sec- the Corporation Commission (now Utili- 
tion which formerly related to the Com- ties Commission) of North Carolina are 
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matters of public record, of which the Staton v. Atlantic Coast Line R. Co., 144 
courts therein will take judicial notice. N. C. 135, 56 S. E. 794 (1907). 


§ 62-7. To keep record of receipts and disbursements.—The Commis- 


sion shall keep a record showing in detail all receipts and disbursements. (1899, 
cy 164, s34aRevirsalllbe CG; Saicm! 063301933) Galsticms oti Rca 7 


§ 62-8. To pay fees and money into treasury.—All license fees and 
seal tax and all other fees paid into the office of the Utilities Commission shall 
be turned into the State treasury; also all moneys received from fines and pen- 
alties- (1899, c. 164, ss. 26, 33:*Rev.; 's. 1114; C. S.j-s) 1064; 1941), eno7 


§ 62-9. Adoption and use of seal; certificate. — The North Carolina 
Utilities Commission shall adopt a seal; and in all cases where a seal is required 
on any document, such seal so adopted by the Utilities Commission shall be sufh- 
cient; and whenever any record, paper, or document is required to be certified 
or evidenced by the certificate of the Utilities Commission or its chief clerk or 
wherever any act or thing is required or permitted to be evidenced by such cer- 
tificate, the certificate shall be made by the Utilities Commission. (1933, c. 134, 
So S1O4 ce O/ sas.) 


§ 62-10. Public record of proceedings; chief clerk. — The Utilities 
Commission shall keep in its office at all times a record of its official acts, rul- 
ings, and transactions, which shall be public records of the State of North Caro- 
lina, and all rulings and determinations of said Commission upon matters and 
things authorized to be passed upon by this chapter, and shall have and appoint 
a chief clerk, who shall be experienced in railroad and other public utilities sta- 
tistics, transportation and public service charges, and whose term of office shall 
be for a period of two years, and he shall file with the Secretary of State the oath 
of office similar to that prescribed for the Utilities Commission. The Utilities 
Commission shall have power to remove such clerk for cause at any time. (1933, 


evel 34. eshil 310418. c1.9/ 5) 


§ 62-10.1. Authority of Utilities Commission to employ technically 
qualified personnel.—The Utilities Commission is authorized and empowered 
to employ technically qualified personnel to serve as members of its staff and un- 
der its direction and supervision, including a communications engineer, an elec- 
trical engineer, a director of accounting, a transportation expert, and such other 
experts as the Commission may determine to be necessary in the proper discharge 
of the Commission’s duties as prescribed by law. (1949, c. 1009, s. 3.) 

Editor’s Note.—For brief comment on 
section, see 27 N. C. Law Rev. 489. 


§ 62-10.2. Appointment of assistant attorney general assigned to 
Utilities Commission.—The Attorney General shall assign an assistant attor- 
ney general and such staff attorneys as may be necessary to the Utilities Com- 
mission and shall be under the direction of the Attorney General and perform 
such legal services as may be necessary in connection with the duties of said 
Commission, including the drafting of such orders, tentative orders, findings of 
fact and conclusions of law as any member of the Commission may require, 
and such other legal research, advice and appearances on behalf of the Commis- 
sion as the Commission may direct. The Attorney General may require this 
assistant attorney general and such staff counsel to perform such other legal 
duties as may be determined by him. In any case in which the Attorney Gen- 
eral shall file a complaint or shall intervene in any proceeding and the Commis- 
sion determines that there may be a conflict in the position of the Commission 
and the Attorney General, the Commission shall have the right, with the ap- 
proval of the Governor, to employ an attorney to represent it in said proceeding 
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and the compensation of said attorney shall be paid from the Contingency and 
Emergency Fund. (1949, c. 1029, s. 3; 1959, c. 400.) 


Editor’s Note—For brief comment on The 1959 amendment rewrote this sec- 
section, see 27 N. C. Law Rev. 489. tion. 


§ 62-10.3. Utilities Commission and State Board of Assessment to 
coordinate facilities and personnel for mutual assistance for rate 
making and taxation purposes.—The Utilities Commission, at the request of 
the State Board of Assessment, shall make available to the State Board of As- 
sessment the services of such of the personnel of the Utilities Commission as may 
be desired and required for the purpose of furnishing to the State Board of As- 
sessment advice and information as to the value of properties of public utilities, 
the valuations of which for ad valorem taxation are required by law to be de- 
termined by the State Board of Assessment. It shall be the duty of the Utilities 
Commission and the State Board of Assessment, with regard to the assessment 
and valuation of properties of public utilities doing business in North Carolina, 
to coordinate the activities of said departments so that each of said boards shall 
receive the benefit of the exchange of information gathered by them with respect 
to the valuations of public utilities property for rate making and taxation pur- 
poses, and the facilities of each of said State agencies shall be made fully avail- 
able to both of them. (1949, c. 1029, s. Se) 


ARTICLE EZ: 


Procedure before the Commission. 


§ 62-11. Short title.—This article shall be known and may be cited as the 
North Carolina Utilities Commission Procedure Act of 1949. (1949, c. 989, s. 1.) 


Cross Reference.—For present provision 
corresponding to § 62-11 as it read prior 
to the 1949 revision of this article, see § 
62-12. 

Editor’s Note.—The 1949 act repealed 
the former sixteen sections of this article 
and inserted in lieu thereof present §§ 62- 
11 to 62-26.15. Section 3 of the act pro- 
vides: “This act shall not apply to any 
proceeding pending on appeal to the su- 
perior court or to the Supreme Court from 
an order or decision of the Utilities Com- 
mission made prior to the effective date of 


this act. Any party to any proceeding, 
which is pending before the Commission 
at the time of the effective date of this acts 
who has theretofore filed exceptions within 
the time and in the manner provided there- 
tofore by law, shall be allowed sixty days 
after the effective date hereof to file appli- 
cation for rehearing as provided in G. S. § 
62-26.6 and shall have the right to appeal 
therefrom as provided in said section.” 

For a summary and discussion of the 
1949 revision of this article, see 27 N. C. 
Law Rey. 490. 


§ 62-12. Commission constituted a court of record.—For the purpose 


of making investigations, conducting hearings, making decisions and issuing or- 
ders, the Commission is hereby constituted a court of record and shall have all 
the powers and jurisdiction of a court of general jurisdiction as to all subjects 
over which the Commission has or may hereafter be given jurisdiction by law. The 
commissioners, their clerks, and members of the Commission’s staff designated 
and assigned as examiners shall have full power to administer oaths and to hear 
and take evidence. The Commission shall render its decisions upon questions of 
law and of fact as other courts of similar jurisdiction. A majority of the com- 
missioners shall constitute a quorum, and any act or decision of a majority of 
the commissioners shall constitute the act or decision of the Commission. (1949, 


OO SL) 


Editor’s Note.—For cases decided under 
this section as it stood prior to the 1949 
revision of this article, see note to § 62-26. 
The cases cited below were decided under 
former § 62-11, to which the present § 
62-12 corresponds. 
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Commission Is an Administrative 
Agency.— The Utilities Commission, a 
creature of the General Assembly, is an ad- 
ministrative agency of the State, with such 
powers and duties as are given it by this 
chapter. These powers and duties are of 


§ 62-13 


a dual nature—supervisory or regulatory, 
and judicial. State v. Atlantic Greyhound 
Corp., 224 N. C. 293, 29 S. E.. (2d) 909 
(1944); Utilities Comm. v. Atlantic Grey- 
hound Corp., 224 N. C. 672, 32 S..E. (2d) 
23 (1944). 

Commission Has Powers of Court of 
General Jurisdiction as to Certain Matters. 
—For the purpose of making investiga- 
tions and conducting hearings, the legis- 
lature has constituted the Utilities Com- 
mission a court of record, with all the 
powers of a court of general jurisdiction 
as to all subjects embraced within the 
purview of the statute, for which proce- 
dure is prescribed, with the right in any 
party affected thereby to appeal to the 
courts. State v. Atlantic Greyhound Corp., 
924 N. C. 293, 29 S. BE. (2d) 909 (1944); 
Utilities Comm. v. Atlantic Greyhound 
Corp, 824 Ne Cn6i7e, sce om butedj zs 
(1944). 

Deferring Use of Increased Rates Pend- 
ing Investigation.—After rates for certain 
intrastate shipments had been duly estab- 
lished by the Utilities Commission, defend- 
ant sought to increase such rates by filing 
tariff schedules to that effect. The Com- 
mission, in a proceeding to which defend- 
ant was a party, by order of postponement, 
which was not objected to, deferred use 
of the new increased rates pending investi- 
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gation, and also directed that the rates 
previously fixed should not be changed by 
subsequent tariffs or schedules until this 
investigation and. suspension proceeding 
had been disposed of, continuing the in- 
vestigation from time to time at the re- 
quest of defendant. It was held that such 
action of the Commission was binding on 
defendant. However, defendant should be 
given a reasonable time to comply with the 
order before penalties might be invoked. 
State v. Atlantic Coast Line R. Co., 224 
N. C. 283, 29 S. E. (2d) 912 (1944). 

Commission Is Without Inherent Pow- 
ers of Appellate Court—The North Caro- 
lina Utilities Commission is a court of general 
jurisdiction only as to subjects embraced 
within this chapter. It is a court of origi- 
nal jurisdiction and does not possess the 
inherent powers of an appellate court. 
State v. Norfolk Southern Ry. Co., 224 N. 
C. 762, 32 S. E. (2d) 346 (1944). 

Former Statute—For cases construing 
§ 1023 of the Consolidated Statutes, con- 
taining similar provisions, see Caldwell v. 
Wilson, 121 .N..C, 425, 28 S. 2.9554) (1897); 
State v. Southern R. Co., 151 N. C. 447, 66 
S. E. 427 (1909); North Carolina Corp. 
Comm. v. Winston-Salem, etc., R. Co., 170 
N. (CG. 560, 87. S., E..785. (1917) se siatemy. 
Southern R. Co., 185 N. C. 435, 117 S. E. 
563 (1923). 


§ 62-13. Witnesses; production of papers; contempt.—The Utilities 


Commission shall have the same power to compel the attendance of witnesses, re- 
quire the examination of persons and parties, and compel the production of books 
and papers, and punish for contempt, as by law is conferred upon the superior 
courts. (1949, c. 989, s. 1.) 

Cross References.—As to attendance of 
witnesses, see §§ 8-59 to 8-64. As to con- 
tempt, see § 5-1 et seq. 


§ 62-14. Refusal of witnesses to testify. — If any person duly sum- 
moned to appear and testify before the Utilities Commission, or an examiner of 
said Commission, shall fail or refuse to testify without lawful excuse, or shall 
refuse to answer any proper question propounded him by a commissioner or 
examiner in the discharge of duty, or shall conduct himself in a rude, disrespect- 
ful or disorderly manner before a commissioner or examiner engaged in the con- 
duct of any hearing or investigation, such persons shall be deemed guilty of a 
misdemeanor and upon conviction thereof shall be fined not less than fifty dol- 
lars ($50.00) nor more than one thousand dollars ($1,000.00). (1949, c. 989, 
Stel?) 


§ 62-15. Subpoenas, issuance and service. — All subpoenas for wit- 
nesses to appear before the Commission or an examiner and notice to persons or 
corporations, shall be issued by the Commission or its clerk and be directed to any 
sheriff, constable or other officer authorized by law to serve process issued out of 
the superior courts, who shall execute the same and make due return thereof as 
directed therein, under the penalties prescribed by law for a failure to execute and 
return the process of any court. ‘The Commission shall have the authority to 
require the applicant for a subpoena for persons and documents to make a rea- 
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sonable showing that the evidence of such persons or documents will be material 
and relevant to the issue in the proceeding. (1949, c. 989, s. 1.) 

Editor’s Note.—Prior to the 1949 re- now covered by § 62-18. As to depositions, 
vision of this article, the subject matter of see § 62-19. As to burden of proof, see § 62- 
this section was covered by § 62-16, and 26. 
this section related to rules of evidence, 


§ 62-16. Service of process and notices.—The clerk of the Commission 
may serve any notice issued by it and his return thereof shall be evidence of said 
service; and it shall be the duty of the sheriffs and all officers authorized by law 
to serve process issuing out of the superior courts, to serve any process, sub- 
poenas and notices issued by the Commission, and such officers shall be entitled 
to the same fees as are prescribed by law for serving similar papers issuing from 
the superior court. Service of notice of all hearings, investigations and proceed- 
ings by the Commission may be made upon any person upon whom a summons 
may be served in accordance with the provisions governing civil actions in the 
superior courts of this State, and may be made personally by an authorized agent 
of the Commission or by mailing in a sealed envelope, registered, with postage 
prepaid, or by certified mail. (1949, c. 989, s. 1; 1957, c. 1152, s. 2.) 

Cross References.—As to fees of of- this section was covered by § 62-17, and 
ficers, see § 162-6. As to penalty upon this section related to the issuance and serv- 
sheriff for failing to execute and return ice of subpoenas, now covered by § 62-15. 
process, see § 162-14. The 1957 amendment added the words 

Editor’s Note——Prior to the 1949 re- “or by certified mail” at the end of the 
vision of this article, the subject matter of section. 


§ 62-17. Bonds.—All bonds or undertakings required to be given by any 
of the provisions of this chapter shall be payable to the State of North Carolina, 
and may be sued on as are other undertakings which are payable to the State. 
(1949, c. 989, s. 1.) 

Editor’s Note.—Prior to the 1949 re- sponded to present § 62-16, and bonds were 
vision of this article, this section dealt with covered by § 62-18. 
service of process and notices and corre- 


§ 62-18. Rules of evidence. — In hearings and investigations conducted 
under the provisions of this chapter, the Commission shall apply the rules of evi- 
dence applicable in civil actions in the superior court, in so far as practicable, but 
no decision or order of the Commission shall be made or entered in any such pro- 
ceeding unless the same is supported by competent, material and substantial evi- 
dence upon consideration of the whole record. Oral evidence shall be taken only 
on oath or affirmation. The rules of privilege shall be effective to the same ex- 
tent that they are now or hereafter recognized in civil actions in the superior 
court. The Commission may exclude incompetent, irrelevant, immaterial and un- 
duly repetitious or cumulative evidence. All evidence, including records and doc- 
uments in the possession of the Commission of which it desires to avail itself, 
shall be made a part of the record in the case by definite reference thereto at the 
hearing. Any party introducing any document or record in evidence by reference 
shall bear the expense of all copies required for the record in the event of an 
appeal from the Commission’s order. Every party to a proceeding shall have 
the right to call and examine witnesses, to introduce exhibits, to cross-examine 
opposing witnesses on any matter relevant to the issues, to impeach any wit- 
nesses regardless of which party first called such witnesses to testify and to 
rebut the evidence against him. If a respondent does not testify in his own be- 
half, he may be called and examined as if under cross-examination. (1949, c. 
BS? Reelin LOSO ve 639s's22:) 

Cross Reference—As to rules of evi- Editor’s Note.—Prior to the 1949 re- 
dence generally, see § 8-1 et seq. vision of this article, this section dealt 
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with bonds or undertakings and _ corre- 
sponded to present § 62-17, and rules of evi- 
dence were covered by § 62-15. 

The 1959 amendment inserted the sixth 
sentence. 

Admissibility of Annual Reports of Mu- 
nicipalities—In a proceeding by a utility 
for an increase in rates, wherein munici- 
palities engaged in resale of electrical en- 
ergy purchased from the utility protested 
against the proposed schedules of the util- 
ity, copies of annual reports of the munici- 
pality to the Commission pursuant to the 
requirements of § 62-98, which showed 
profits made by the municipalities from 
resale of electrical energy, were admissible 
in evidence on the question of whether the 
proposed schedules were fair and equitable 
as between groups or classifications to be 
served under such schedules. State v. Mu- 
nicipal Corporations, 243 N. C. 193, 90 S. 
Ha (2d) e519 (955). 
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Admissibility of Evidence of Rates 
Charged by Another Utility—In a pro- 
ceeding by a utility for a rate increase the 
Commission properly excluded evidence of 
rates charged by another utility in the 
same area as that involved in the proceed- 
ing in the absence of evidence as to the 
relative cost conditions of the two util- 
ities. State v. Municipal Corporations, 243 
NS G93 5908S) Bee (2d) 519 G95s)e 

Burden of Proof.—In the hearing before 
the Utilities Commission, the burden was 
on the applicant to offer competent, ma- 
terial and substantial evidence in support 
of his application for modification of his 
existing franchise. Utilities Comm. v. 
Great Southern Trucking Co., 223 N. C. 
687, 28 S. E. (2d) 201 (1943); iStatemy: 
Ray, 236 N. C. 692, 73 S. E. (2d) 870 
(1953). 


§ 62-19. Depositions. — The Commission or any party to a proceeding 
may take and use depositions of witnesses in the same manner as provided by 
law for the taking and use of depositions in civil actions in the superior court. 


(CHASE omshsee Goll.) 


Cross Reference.—For cases decided un- 
der this section as it stood prior to the 
1949 revision of this article, see notes to 
§§ 62-26.6, 62-26.8. 

Editor’s Note.—Prior to the 1949 revi- 


= 


sion of this article, this section related to 
judgments of the Utilities Commission 
and appeals therefrom. For present provi- 
sions as to final orders of Commission 
and appeals, see § 62-26.3 et seq. 


§ 62-20. Use of affidavits.—At any time, ten or more days prior to a hear- 
ing or a continued hearing, any party or the Commission may send by registered 
or certified mail or deliver to the opposing parties a copy of any affidavit pro- 
posed to be used in evidence, together with the notice as herein provided. Un- 
less an opposing party or the Commission at least five days prior to the hearing 
if the affidavit and notice are received at least twenty days prior to such hearing, 
otherwise at any time prior to or during such hearing sends by registered or cer- 
tified mail or delivers to the proponent a request to cross-examine the affhant at 
the hearing, the right to cross-examine such affant is waived and the affidavit, if 
introduced in evidence, shall be given the same effect as if the afhlant had testified 
orally. If an opportunity to cross-examine an affiant at the hearing is not afforded 
after request therefor is made as herein provided, the affidavit shall not be re- 
ceived in evidence. The notice accompanying the affidavit shall set forth the 
name and address of the affiant and shall contain a statement that the affiant will 
not be called to testify orally and will not be subject to cross-examination unless 
the opposing parties or the Commission demand the right of cross-examination by 
notice mailed or delivered to the proponent at least five days prior to the hearing 
if the notice and affidavit are received at least twenty days prior to such hearing 
Cae at any time prior to or during such hearing. (1949, c. 989, s. 1; 1957, 
Cul loZgoro.) 


Cross Reference.—For cases decided appeals from judgments of the Utilities 


under this section as it stood prior to the 
1949 revision of this article, see notes to 
§§ 62-26.6, 62-26.8, 62-26.10. 

Editor’s Note—Prior to the 1949 re- 
vision of this article, this section related to 
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Commission. For present provisions as to 
appeals, see § 62-26.6 et seq. 

The 1957 amendment inserted the words 
“or certified” in the first and second sen- 
tences. 


§ 62-21 Cu. 62. Urimitirers CoMMIssION § 62-24 

§ 62-21. Attorney General may intervene in certain cases. — ‘The 
Attorney General shall, in cases in which in his opinion the public interest so re- 
quires, or upon the request of the Governor or of the Commission, attend or as- 
sign an assistant to attend any hearing before the Commission or an examiner 
and conduct the examination of witnesses and otherwise participate in said hear- 
ing on behalf of the State. (1949, c. 989, s. 1.) 

Cross Reference.—For cases decided un-  docketing of appeals and priority of trial, 
der this section as it stood prior to the matters now covered by § 62-26.7, and the 
1949 revision of this article, see notes to manner of trying appeals, which is now 
§§ 62-26.8, 62-26.10. governed by §§ 62-26.6, 62-26.9 and 62- 

Editor’s Note.—Prior to the 1949 revision 26.10. 
of this article, this section related to the 


§ 62-22. Stipulations and agreements.—lIn all contested proceedings 
the Commission, by prehearing conferences and in such other manner as it may 
deem expedient and in the public interest, shall encourage the parties and their 
counsel to make and enter stipulations of record for the purpose of eliminating 
the necessity of proof of all facts which may be admitted, the authenticity of 
documentary evidence, the use of exhibits, and the clarification of the issues of 
fact and law. The Commission may make informal disposition of any contested 
proceeding by stipulation, agreed settlement, consent order or default. (1949, c. 


989, s. 1.) 


Editor’s Note.—Prior to the 1949 re- 
vision of this article, this section provided 
for hearing an appeal from a decision of 


the Utilities Commission at chambers. Pro- 
cedure on appeal is now covered by § 62- 
26.6 et seq. 


§ 62-23. Hearings to be public; record of proceedings.—All hearings 
before the Commission or its examiners shall be public, and shall be conducted 
in accordance with such general rules and regulations as the Commission may 


prescribe. 


fore the Commission or its examiners, on any formal hearing, 
shall be taken by a reporter appointed by the Commission. 


A full and complete record shall be kept of all proceedings had be- 


and all testimony 
Any party to a pro- 


ceeding shall be entitled to a copy of the record upon the payment of the rea- 


sonable cost thereof as determined by the Commission. 


Cross Reference.—For cases construing 
this section as it stood prior to the 1949 
revision of this article, see note to § 62- 
26.12. 

Editor’s Note.—Prior to the 1949 re- 
vision of this article, this section related to 
appeals to the Supreme Court, a subject 
now covered by § 62-26.12. 

Formal Hearing.—An informal confer- 
ence between members of the Commission 
and representatives of the utility involved 


(1949, c, 989, s. 1.) 


in a rate proceeding, which was called at 
the suggestion of the Commission, and 
which involved only a single question as 
to whether the protesting municipalities 
having industrial users could secure an in- 
dustrial rate, and at which conference no 
testimony and no record was taken, was 
not a formal hearing within the meaning 
of this section. State v. Municipal Corpo- 
rations, 243 N. C. 193, 90 S. E. (2d) 519 
(1955 


§ 62-24. Complaints against public utilities —Complaints may be made 
by the Commission on its own motion or by any corporation or person, chamber 
of commerce, board of trade, labor organization, or any civic, commercial, 
mercantile, traffic, agricultural, or manufacturing association or organization, or 
any body politic or ‘municipal corporation or any agency of the State of North 
Carolina or any electric membership corporation organized under chapter 291 of 
the Public Laws of 1935, as amended, having an interest in the subject matter 
of such complaint by petition or complaint in writing setting forth any act or 
thing done or omitted to be done by any public utility, including any rule, regu- 
lation or charge heretofore established or fixed by or for any public utility in vio- 
lation of any provision of law or of any order or rule of the Commission, or 
that any rate, charge, schedule, classification, rule, regulation or practice is un- 
just and unreasonable. Upon good cause shown and in compliance with the rules 
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of the Commission, the Commission shall also allow any interested person or or- 
ganization, having an interest in the subject matter of such complaint and author- 
ized to file a complaint, to intervene in any pending proceeding. ‘The Commis- 
sion, by regulation, may prescribe the form of complaints filed under this section, 
and may in its discretion order two or more complaints dealing with the same 
subject matter to be joined in one hearing and thereafter no motion shall be al- 
lowed for the misjoinder of causes of action or misjoinder or nonjoinder of par- 
ties. Unless the Commission shall determine, upon consideration of the’ com- 
plaint or otherwise, and after notice to the complainant and after opportunity to 
be heard that no reasonable ground exists for an investigation of such complaint, 
the Commission shall fix a time and place for hearing, after reasonable notice 
to the complainant and the utility complained of, which notice shall be not less 
than ten days before the time set for such hearing. (1949, c. 989, s. 1.) 

Editor’s Note—Chapter 291 of Public freight or passenger rates fixed by the 
Laws 1935, referred to in this section, was Commission should not be vacated upon 
codified as §$§ 117-6 to 117-27. appeal to the Supreme Court. 

Prior to the 1949 revision of this article, Cited in State v. Martel Mills Corp., 
this section provided that a judgment of 232 N. C. 690, 62 S. E. (2d) 80 (1950). 
the superior court approving or confirming 


§ 62-25. Complaints by public utilities ——Any public utility shall have 
the right to complain on any of the grounds upon which complaints are allowed 
to be filed by other parties, and the same procedure shall be adopted and followed 
as in other cases, except that the complaint and notice of hearing shall be served 
by the Commission upon such interested parties as it may designate. (1949, c. 


989, s. 1.) 


Cross Reference.—For cases construing 
this section as it stood prior to the 1949 re- 
vision of this article, see note to § 62-26.13. 

Editor’s Note.—Prior to the 1949 re- 
vision of this article, this section related to 


enforcement of judgments on appeal by 
mandamus, a subject now covered by 
§ 62-26.13. 

Cited in State v. Martel Mills Corp., 
232 N. C. 690, 62 S. E. (2d) 80 (1950). 


§ 62-26. Burden of proof; Commission may make rules of practice. 
—In all proceedings instituted by the Commission for the purpose of investigat- 
ing any rate, charge, schedule, classification, rule, regulation or practice, the 
burden of proof shall be upon the carrier or public utility whose rate, charge, 
schedule, classification, rule, regulation or practice is under investigation to show 
that the same is just and reasonable. In all other proceedings the burden of 
proof shall be upon the complainant. Except as otherwise provided in this chap- 
ter, the Utilities Commission is authorized to formulate and promulgate rules of 


practice, (C1949 cr OsO curls) 


Cross Reference. — For cases construing 
this section as it stood before the 1949 
revision of this article, see note to § 
62-26.14. 

Editor’s Note.—Prior to the 1949 revision 
of this article, this section related to per- 
emptory mandamus to enforce orders of 
the Commission, a subject now covered by 
§ 62-26.14. Rules of practice were for- 
merly covered by § 62-12. See also § 
62-26.3. 

Rules Must Not Be Contrary to Stat- 
utes.—It was held under former § 62-12, 
to which this section corresponds, that 
while the power of the legislature to del- 
egate authority to an administrative 
agency of the State to prescribe rules and 
regulations for the due and orderly per- 


formance of its public functions is unques- 
tioned, this did not authorize the for- 
mulation of rules contrary to the statute. 
State v. Atlantic Coast Line R. Co., 224 
N. C. 283, 29 S. E. (2d) 912 (1944). 

Challenging Validity of Rules by Appeal. 
—No procedure for appeals to the courts, 
from rules and regulations of the Utilities 
Commission, was prescribed by this article 
as it stood prior to the revision of 1949, 
hence it was held that the validity of such 
rules could not be challenged by appeal. 
State v. Atlantic Greyhound Corp., 224 N. 
C. 293, 29 S. E. (2d) 909 (1944); Utilities 
Comm. v. Atlantic Greyhound Corp., 224 
N.C. 672, 32 S$. EB. (2d). 23. (1944). See 
§ 62-26.10. 
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§ 62-26.1. Hearings by the Commission, a commissioner or exam- 
iner. — Except as otherwise provided in this chapter, any matter requiring a 
hearing shall be heard and decided by the Commission or shall be referred to 
one of the commissioners or a qualified member of the Commission staff as 
examiner for hearing, report and recommendation of an appropriate order or 
decision thereon. Subject to the limitations prescribed in this article, a commis- 
sioner or examiner, to whom a hearing has been referred by order of the Com- 
mission, shall have all the rights, duties, powers and jurisdiction conferred by 
this chapter upon the Commission. The Commission, in its discretion, may di- 
rect any hearing by the Commission or any commissioner or examiner to be 
held in such place or places within the State of North Carolina as it may de- 
termine to be in the public interest and as will best serve the convenience of 
interested parties. Before any member of the Commission staff enters upon the 
performance of duties as an examiner, he shall first take, subscribe to and file 
with the Commission an oath similar to the oath required of members of the 
Commission. (1949, c. 989, s. 1; 1959, c. 639, s. 3.) 

Editor’s Note. — The 1959 amendment diately following the word “shall” the sec- 
struck out “by written order of the Com- ond time such word appears in the first 
mission” which formerly appeared imme-_ sentence. 


§ 62-26.2. Recommended decision of a commissioner or examiner. 
—Any report made or order or decision recommended by a commissioner or 
examiner with respect to any matter referred to him for hearing shall be in writ- 
ing and shall set forth separately his findings of fact and conclusions of law and 
shall be filed with the Commission. Copy of such recommended order, report and 
findings shall be served upon the parties in interest who have appeared in the 
proceeding. (1949, c. 989, s. 1.) 


§ 62-26.3. Rules of practice.—Prior to each decision or order by the 
Commission in a proceeding initially heard by it and prior to any recommended 
decision or order of a commissioner or examiner, the parties shall be afforded an 
opportunity to submit, within the time prescribed by order entered in the cause, 
unless further extended by order of the Commission for the consideration of the 
Commission, commissioner, or examiner, as the case may be, proposed findings of 
fact and conclusions of law and brief. Within the time prescribed by the com- 
missioner or examiner the parties shall be afforded an opportunity to file excep- 
tions to his recommended decision or order and brief in support thereof, pro- 
vided the time so fixed shall be not less than fifteen days from the date of 
such recommended decision or order. The record shall show the ruling upon 
each requested finding and conclusion or exception. All final orders and decisions 
of the Commission shall be sufficient in detail to enable the court on appeal to 
determine the controverted questions presented in the proceedings and_ shall 
include 

(1) Findings and conclusions and the reasons or basis therefor upon all 
the material issues of fact, law, or discretion presented in the rec- 
ord, and 

(2) The appropriate rule, order, sanction, relief, or statement of denial 
thereof. 

In all contested proceedings in which a commissioner or examiner has filed a re- 
port, recommended decision or order to which exceptions have been filed by one 
or more parties to the proceeding, the Commission, before making its final deci- 
sion or order, shall afford the parties an opportunity for oral arguments. When 
no exceptions are filed within the time specified to a recommended decision or 
order, such recommended decision or order shall become the order of the Com- 
mission and shall immediately become effective unless the order is stayed or post- 
poned by the Commission, provided, the Commission may, on its own motion, re- 
view any such matter and take action thereon as if exceptions thereto had been 
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filed. When exceptions are filed, as herein provided, it shall be the duty of the 
Commission to consider the same and if sufficient reason appears therefor, to 
grant such review or make such order or hold or authorize such further hearing 
or proceeding in the premises as may be necessary or proper to carry out the 
purposes of this chapter. The Commission, after review, upon the whole record, 
or as supplemented by a further hearing, shall decide the matter in controversy 
and make appropriate order or decision thereon. (1949, c. 989, s. 1; 1959, c. 639, 
s. 4.) 

Editor's Note. — The 1959 amendment lieu of “ten days from the receipt by 
inserted “fifteen days from the date” in such party” in the second sentence. 


§ 62-26.4. Final orders and decisions; service; compliance.—A copy 
of every final order or decision under the seal of the Commission, shall be served 
by registered or certified mail upon the person, corporation, or municipal cor- 
poration against whom it runs or his attorney and notice thereof shall be given 
to the other parties to the proceeding or their attorney. Such order shall take 
effect and become operative as designated therein and shall continue in force 
either for a period which may be designated therein, or until changed or revoked 
by the Commission. If an order cannot, in the judgment of the Commission, be 
complied with within the time designated therein, the Commission may grant and 
prescribe such additional time as in its judgment is reasonably necessary to com- 
ply with the order, and may, on application and for good cause shown, extend 
the time for compliance fixed in its order. (1949, c. 989, s. 1; 1957, c. 1152, s. 4.) 

Editor’s Note—The 1957 amendment in- 
serted: “the, words s.ormecertiiied 4 sin line 
three. 


§ 62-26.5. Powers of Commission to rescind, alter or amend a prior 
order or decision.—The Commission may at any time upon notice to the pub- 
lic utility affected, and after opportunity to be heard as provided in the case of 
complaints, rescind, alter or amend any order or decision made by it. Any order 
rescinding, altering or amending a prior order or decision shall, when served up- 
on the public utility affected, have the same effect as is herein provided for orig- 
inal orders or decisions. (1949, c. 989, s. 1.) 


S 62-26.6. Right of appeal; filing of exceptions.—No party to a pro- 
ceeding before the Commission may appeal from any final order or decision of 
the Commission unless within thirty (30) days after the entry of such final order 
or decision, or within such time thereafter as may be fixed by the Commission, 
by order made within thirty (30) days, the party aggrieved by such decision 
or order shall file with the Commission notice of appeal which shall set forth 
specifically the ground or grounds on which the aggrieved party considers said 
decision or order to be unlawful, unjust, unreasonable or unwarranted, and in- 
cluding errors alleged to have been committed by the Commission. The Com- 
mission shall within thirty (30) days after the filing of notice of appeal and 
exceptions to the final order or within thirty (30) days after any order which 
may be issued finally determining the exceptions to the final order, whichever 
is later, transmit the entire record in the proceeding, or a copy thereof, certi- 
fied under the seal of the Commission, to the superior court of the county 
agreed upon by the parties, or in the absence of such agreement, to the superior 
court of any county in which the business involved in the proceeding is con- 
ducted, or is proposed to be conducted, or in which the remedy or relief sought 
is to be applied or enforced, together with the notice of appeal; provided, how- 
ever, the Commission may, on motion of any party to the proceeding or on its 
own motion, set the exceptions to the final order upon which such appeal is 
based for further hearing before the Commission. Any party may appeal from 
all or any portion of any final order or decision of the Commission in the man- 
ner herein provided. Copy of the notice of appeal shall be mailed by the appeal- 
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ing party at the time of filing with the Commission, to each party to the pro- 
ceeding to the addresses as they appear in the files of the Commission in the 
proceeding. The failure of any party, other than the Commission, to be served 
with or to receive a copy of the notice of appeal shall not affect the validity or 


regularity of the appeal. 


The judge holding the court for the county to which 


the record is sent or the resident judge of the judicial district embracing said 
county shall hear and determine all matters arising on such appeal, as in this 
article provided, and may, in the exercise of discretion, remove the case to any 


other county. 


After final determination of the appeal, the clerk of the superior 


court shall return to the Commission such records as were transmitted by it to 


such court, together with a certified copy of the decision of the court. 


(1949, c¢. 
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I. General Consideration. 
II. Note to Former §§ 62-19 and 62-20. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — The 1955 amendment 
eliminated the necessity of filing petition 
for rehearing on appeal to the superior 
court. 

The 1959 amendment inserted “after the 
filing of notice of appeal and exceptions 
to the final order or within thirty (30) 
days after any order which may be issued 
finally determining the exceptions to the 
final order, whichever is later,’ beginning 
in line ten. 

An affected party must file exceptions to 
the determination or decision within ten 
days after notice of the determination or 
decision. And on appeal from the Utili- 
ties Commission is limited to parties to the 
proceeding, and a party is not affected by 
a ruling of the Utilities Commission unless 
the decision affects or purports to affect 
some right or interest of a party to the 
controversy and is in some way determi- 
native of some material question involved. 
In re Housing Authority, 233 N. C. 649, 
Cree (ed) 47611951): 

Service of Notice of Appeal— Where an 
interested party intervenes and contests 
an application filed by a utility for au- 
thority to amend its rate schedule and the 
application is granted, notice of appeal of 
such interested party from the order of 
the Commission must be served upon the 
utility and where such interested party 
merely mails a copy of such notice to the 
utility the attempted appeal is ineffectual. 
State v. Martel Mills Corp., 232 N. C. 690, 
62 S. E. (2d) 80 (1950). 

The requirement that notice of appeal 
from an order of the Commission shall be 
served on the original complainant con- 
notes service by some officer authorized by 
law to make service of process, notices, 
and the like. State v. Martel Mills Corp., 
232 N. C. 690, 62 S. E. (2d) 80 (1950). 

Stated in State v. City Coach Co., 234 
Ne C48967"S.) H(2.d 6297 (1951) (con. 


op.); State v. Youngblood Truck Lines, 


Tica 24 Na C44 Ot SE aod \eio 1 
(1956). 

Cited in State v. Atlantic Coast Line R. 
Cone s3) Ney Cors65,08 640054 Ee (2d) O78 
(1951) se otatemyce Carolina «Coach Co. 236 


ING Com 83 eau Ha (ode 562 (1952)c 


II. NOTE TO FORMER §§ 62-19 
AND 62-20. 


Editor’s Note—AIIl of the cases in the 
following note were decided before the 
1949 revision of this article, and con- 
strue former §§ 62-19 and 62-20, to which 
this section corresponds. 

Powers and Jurisdiction of Commission. 
—Under this article as it stood prior to the 
revision of 1949, it was held that, for the 
purpose of making investigations and con- 
ducting hearings, the legislature had con- 
stituted the North Carolina Utilities Com- 
Mission a court of record, with all the 
powers and jurisdiction of a court of gen- 
eral jurisdiction as to all subjects em- 
braced within the purview of the statute, 
for which procedure was prescribed and 
authorized, with the right in “any party 
affected thereby” to appeal “from all de- 
cisions or determinations made by the 
Utilities Commission.” State v. Atlantic 
Greyhound Corps, 224N. (Cy 293) 29.5: 
BK. (2d) 909 (1944); Utilities Comm. v. 
Atlantic Greyhound Corp., 224 N. C. 672, 
32 S. E. (2d) 23 (1944). See § 62-12. 

Orders of Commission Need No Con- 
firmation.—The Utilities Commission is a 
State administrative agency of original and 
final jurisdiction, and its orders require 
no confirmation by any court to be ef- 


fective. State v. Carolina Scenic Coach 
Comuetse Ni Gunesomn Gu Em. (dys 224 
(1940). 


Rehearing upon Exceptions.—Under this 
article as it stood prior to the 1949 re- 
vision, it was held that the Utilities Com- 
Mission was not authorized to grant re- 
hearings except in the manner prescribed 
by former § 62-20, to which this section 
corresponds. State v. Norfolk Southern 
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Ry? Cop 224 0NieGr 762;.32) SB Cdyee4s6 
(1944). 

Appeal to Superior Court.——Under for- 
mer § 62-20 appeal from the Commission 
must be to the superior court. Pate v. 
Wilmington, etc, R. Co., 122 N. C. 877, 
29 SoH. 334 (1898). 

Jurisdiction of Superior Court — Dis- 
missal.—The jurisdiction of the superior 
court with respect to the trial of law and 
fact on appeal under former § 62-20 was 
derivative and not original, and therefore 
if the Commission was without jurisdic- 
tion of the proceeding in which the order 
was made, from which the appeal was 
taken, because of the absence of a neces- 
sary party, or upon any other ground, 
the superior court was likewise without 
jurisdiction, and the proceeding pending 
therein, upon appeal, should be dismissed 
by said court. State v. Southern Ry. Co., 
196 N. C. 190, 145 S. E. 19 (1928). 

Independent Action to Restrain Exer- 
cise of Rights Granted by Commission.— 
Plaintiffs instituted action against a com- 
peting carrier to restrain it from  exer- 
cising rights given it by orders of the 
Utilities Commission amending its fran- 
chise. The orders were entered in pro- 
ceedings to which plaintiffs were parties. 
It was held that plaintiffs had adequate 
remedy for the protection of their rights 
by appeal under former §§ 62-19 and 62-20, 
and judgment sustaining defendant’s de- 
murrer in the independent action was 
proper. Atlantic Greyhound Corp. v. 
North Carolina Utilities Comm., 229 N. 
Cassie a vo eed). 473, (1948), 

Right of Appeal Confined to Parties.— 
Former § 62-20 distinctly confined the 
right of appeal to a party to the proceed- 
ing. North Carolina Corp. Comm. vy. Win- 
ston-Salém, sete apo. 70" N.« Ci e560) 
87S) Ho 7s5 2 516): 


The right of appeal conferred by former 
§ 62-20 was limited to a party to the pro- 
ceeding. For purposes of appeal, those 
who had no property or proprietary rights 
which were or might be affected by orders 
of the Commission were not such parties. 
An appeal by persons who were not par- 
ties to the proceeding would be dismissed 
by the superior court, for the reason that 
said court acquired no jurisdiction by such 
appeal. State v. Southern Ry. Co. 196 
N: C)190,.145:'S) E219 (1928) 8 State v. 
Kinston, y2215N4 Cy 859.0: 20g Gsm am ed) 
322 (1942). 

“Any Party Affected”.—Under the pro- 
visions of former § 62-20, “any party af- 
fected” by the order of the Commission 
as to rates or charges for passengers by 
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a street railway company, etc., was given 
the right of appeal to the court from such 
order. In re Southern Pub. Utilities Co., 
179..N..C; 151) 101054. b0619) (1910) eee ee 
section refers to “any party aggrieved.” 

The former statute, providing that 
“from all decisions or determinations made 
by the Corporation [now Utilities] Com- 
mission any party affected thereby shall 
be entitled to an appeal,’ must necessarily 
mean from a decision which affects or pur- 
ports to affect some right or interest of a 
party to the controversy and is in some 
way determinative of some material ques- 
tion involved. State v. Southern R. Co., 
147 NoC. 483,) 61". be evi toda 

It is the duty of a municipality granting 
a charter to a corporation to operate a 
streetcar system therein which, by con- 
tract, has limited the fares to be charged 
passengers within a certain amount, to 
represent the public in proceedings upon 
a petition filed by the railway company 
before the Commission requesting that it 
be permitted to raise the fares beyond 
those limited in the contract, and thus the 
municipality might appeal through the 
courts as former § 62-20 prescribed, when 
the order was adverse to it or the inter- 
est it represented, as a “party affected by 
the decision and determination of the 
Commission,” expressly provided for by the 
statute. In re Southern Pub. Utilities Co., 
I79-N,.. C. 151, 101. 5.. By 619) (ono 

Who Were Not Parties under Former §$ 
62-20.—Citizens seeking to have a railway 
station moved could not appeal from the 
Commission’s decision, under former § 62- 
20, because they were not parties. North 
Carolina Corp. Comm. vy. Winston-Salem, 
etc., R. Co., 170 N. C. 560, 87 S. E. 785 
(1916). 

Notice Mandatory.—Under former § 62- 
20, it was held that the statutory notice of 
an appeal by a railroad company from an 
order of the Commission was mandatory, 
and could not be extended by the consent 
of the parties of record. State v. Southern 
R. Co., 185 N. C, 435, 117 S. B. 563 (1923)e 
State v. Norfolk Southern Ry. Co., 224 
N., Ce, 762, 32, S..H. (2d) 346, (1944 


Notice to Complaining Party under For- 
mer § 62-20.—When notice of appeal to 
the superior court was given to the Com- 
mission by a railroad company, and other 
requirements of former § 62-20 relating 
thereto were met by the company, it was 
sufficient without giving notice of the 
appeal to the complaining party in the pro- 
ceedings had before the Commission, as 
upon this appeal the statute made the 
Commission the party plaintiff. North 


684 


§ 62-26.7 


Carolina Corp. Comm. v. Southern R. Co., 
151 N. C. 447, 66 S. E. 427 (1909). 
Removal to Federal Courts.——Assuming 
that an order of the Commission made to 
compel a carrier to change the location 
and conditions of its depot to promote the 
convenience, security and accommodation 
of the public would be an invasion of 
interstate commerce, this does not trans- 
form the proceedings in which the order is 
made into “a suit at law or in equity,” as 
such removable from the superior court 
of the State to an inferior federal tribunal, 
upon the ground of diverse citizenship. 
North Carolina Corp. Comm. v. Southern 
RaCos 161 IN. Gs .447,. 6615; EB. 427. (1909); 
In proceedings for the removal of a 
cause from the State to the federal courts 
upon the question of diversity of citizen- 
ship under the federal statute applicable, 
the State court is not bound to surrender 
its jurisdiction until a case has been made 
which, on the face of the petition, shows 
the petitioner has a right to the transfer 
of the cause to the federal courts. North 
Carolina Corp. Comm. vy. Southern R. 
Co., 151 N. C. 447, 66 S. E. 427 (1909). 
Final Process.—Under this article as it 
stood before the 1949 revision, it was held 
that the Commission had no power to en- 
force its orders and decrees by final proc- 
ess issuing directly therefrom, and for 
such purpose resort must be had to ordi- 
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nary courts, either by independent pro- 
ceedings or in proper instances by proc- 
ess issued in cases carried before such 
courts on appeal. State v. Southern R. 
Co., 147 N. C. 483, 61 S. E. 271 (1908). 
See §§ 62-26.13, 62-26.14. 

Removal of Franchise Restriction as to 
Carriage of Passengers by Motor Carrier. 
—Former § 62-20 authorized a petitioner 
to appeal to the superior court from an ad- 
verse ruling of the Utilities Commission 
on its petition for the removal from its 
franchise of a restriction in regard to the 
carriage of passengers, and the contention 
that no appeal would lie from such or- 
der because the right of appeal was gov- 
erned by the motor carrier laws authoriz- 
ing an appeal from an order affecting 
franchise only when entered for violation 
of law, was untenable. Utilities Comm. v. 
Carolina Scenic Coach Co., 216 N. C. 325, 
4 S. E. (2d) 897 (1939). See §§ 62-121.43 
to 62-121.79, 

Petitioner had the right to appeal to the 
superior court from the denial of its peti- 
tion for the removal from its franchise of 
a restriction prohibiting it from transport- 
ing passengers between two cities along 
its route in purely local traffic between the 
said cities. State v. Carolina Scenic Coach 
Co., 218 N. C. 233, 10 S. E. (2d) 824 
(1940). 


62-26.7. Appeal docketed; priority of trial—The cause shall be en- 
titled “State of North Carolina on relation of the Utilities Commission against 
(here insert name of appellant)”. It shall be placed on the civil issue docket of 
such court and shall have precedence over other civil actions. (1949, c. 989, s. 1.) 


Editor’s Note—Prior to the 1949 revi- 
sion of this article, the subject matter of 
this section was covered by § 62-21. 

Utilities Commission as Party.—When 
the Utilities Commission sits as a court of 
record to determine the rights of rival 
claimants to a valuable franchise, it is 
somewhat anomalous to find it appearing in 


the Supreme Court to uphold its order from 
which one or the other party had appealed. 
However, this procedure seems to have 
been authorized by the General Assembly 
in this section and § 62-26.12. State v. 
City «Coachi.Cos..2344 NaeC. 489, 67.5. FE. 
(2d) 629 (1951). 


§ 62-26.8. Parties on appeal.—In any appeal to the superior court, the 
complainant in the original complaint before the Commission shall be a party to 
the record and each of the parties to the proceeding before the Commission shall 


have a right to appear and participate in said appeal. 


Former Law.—Under this article as it 
stood before the 1949 revision, in case of 
an appeal to the courts, the only author- 
ized parties were the State of North Caro- 
lina on relation of the Commission as 
plaintiff and the railroad or other corpo- 
ration as defendant. No one else could ap- 
peal, because there were, and under the 
statute could be, no other parties, and the 
right to appeal was confined to the parties 
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to the proceeding. North Carolina Corp. 
Comm. v. Winston-Salem, etc., R. Co., 170 
Ne C3560) °87 6. Het85 (1916). 

The Utilities Commission is a party of 
record in a proceeding before it, and upon 
appeal the Commission becomes the party 
plaintiff. State v. Norfolk Southern Ry. 
Comm et Nae cole oe 70,4 Hy. (2d) e346 
(1944), 

Quoted in State v. City Coach Co., 234 


§ 62-26.9 Cu. 62. UTILITIES COMMISSION § 62-26.10 
Cited in State v. Martel Mills Corp., 232 
N. C. 690, 62 S. E. (2d) 80 (1950). 


Nei@s 489 967i Be a(od)56298 (1951) (cont 
op.). 


§ 62-26.9. No evidence admitted on appeal; remission for further 
evidence.—No evidence shall be received at the hearing on appeal but if any 
party shall satisfy the court that evidence has been discovered since the hearing 
before the Commission that could not have been obtained for use at that hearing 
by the exercise of reasonable diligence, and will materially affect the merits of 
the case, the court may, in its discretion, remand the record and proceedings to 
the Commission with directions to take such subsequently discovered evidence, 
and after consideration thereof, to make such order as the Commission may deem 
proper, from which order an appeal shall lie as in the case of any other final or- 
der, from which order an appeal may be taken as provided in G. S. $ 62-26.6. 
GIO49 Sew O89 %se ls O55 cm 2078s 2H) 

Cross Reference.—See note to § 62-26.10. 
Editor’s Note. — The 1955 amendment 
struck out the words “except that no addi- 


tional petition for rehearing shall be re- 
quired” formerly appearing at the end of 
the section. 


§ 62-26.10. Record on appeal; extent of review. — On appeal the 
court shall review the proceeding without a jury in chambers or at term time and 
such review shall be confined to the record as certified by the Commission to the 
court, except that in cases of alleged irregularities in procedure before the Com- 
mission, not shown in the record, testimony thereon may be taken in the court. 
So far as necessary to the decision and where presented, the court shall decide 
all relevant questions of law, interpret constitutional and statutory provisions, and 
determine the meaning and applicability of the terms of any Commission action. 
The court may affirm or reverse the decision of the Commission, declare the same 
null and void, or remand the case for further proceedings; or it may reverse or 
modify the decision if the substantial rights of the appellants have been preju- 
diced because the Commission’s findings, inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions, or 
In excess of statutory authority or jurisdiction of the Commission, or 
Made upon unlawful proceedings, or 
Affected by other errors of law, or 
Unsupported by competent, material and substantial evidence in view of 
the entire record as submitted, or 
6) Arbitrary or capricious. 

The court shall also compel action of the Commission unlawfully withheld or 
unlawfully or unreasonably delayed. In making the foregoing determinations, the 
court shall review the whole record or such portions thereof as may be cited by 
any party and due account shall be taken of the rule of prejudicial error. The 
appellant shall not be permitted to rely upon any grounds for relief on appeal 
which were not set forth specifically in his notice of appeal filed with the Com- 
mission. Upon any appeal to the superior court, the rates fixed, or any rule, regu- 
lation, finding, determination, or order made by the Commission under the pro- 
visions of this chapter, shall be prima facie just and reasonable. If on any ap- 
peal the court may determine that an issue is presented which, for constitutional 
reasons, must be submitted to a jury, the court may order a jury trial as to such 
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I. General Consideration. 
II. Note to Former §§ 62-20 and 62-21. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — The 1955 amendment 
deleted the words “in his petition for re- 
hearing by the Commission” formerly ap- 
pearing at the end of the third sentence 
of the last paragraph and substituted in 


place thereof the words “in his notice of 
appeal filed with the Commission.” 


Appeals from the Utilities Commission 
are confined to questions of law upon 
grounds specifically set forth in appellant’s 
petition for rehearing by the Commission. 
State v. Queen City Coach’ Co., 233 Nome: 
119, 63 S. E. (2d) 113 (1951): “See Seare 
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v. Mead’ Corp:, 238 N. C. 451,78 S. E. (2d) 
290 (1953). 

In an application for a certificate under 
§ 62-121.11 the Utilities Commission must 
act within the authority conferred by the 
statute, yet the findings from the evidence 
and the exercise of judgment thereon 
within the scope of its powers are matters 
for the Commission, and its order will not 
be disturbed when sustained by the find- 
ings upon competent, material and sub- 
stantial evidence. State v. Fredrickson 
Motor Exp.) 232° NC, 180,°59" SB. (2d) 
582 (1950). 

Determination by Commission Is Prima 
Facie Just and Reasonable—A determina- 
tion by the Commission is made by stat- 
ute, not simply prima facie evidence of its 
validity, but prima facie just and reason- 
ables * ptate vy. Ray, 236 N.C. 6925°737S. 
BK. (2d) 870 (1953); State v. Municipal 
Corporations, 243 N. C. 193, 90 S. E. (2d) 
DOM ELIDD) Staten ven Caseymc tolNen ©2971), 
96 S. E. (2d) 8 (1957). 

But Appellant May Show That Order 
Was Unsupported by Evidence. — By this 
section, upon appeal the orders made by 
the Utilities Commission “shall be prima 
facie just and reasonable,” but this does 
not preclude the appellant from showing 
that the evidence offered rebuts the prima 
facie effect of the order, and that the order 
was unsupported by competent, material 
and substantial evidence in view of the 
entire record. State v. Atlantic Coast Line 
R. Co., 235 N. C. 273, 69 S. E. (2d) 502 
(1952). 

Additional Findings of Fact by Superior 
Court Not Authorized. — When an appeal 
to the superior court is taken from an 
order entered by the North Carolina Utili- 
ties Commission, the review is limited to 
the record as certified and to the questions 
of law presented therein. There is no pro- 
vision for additional findings of fact by the 
judge for the purpose of determining the 
validity of the order entered by the Com- 
mission. State v. Fox, 236 N. C. 553, 73 
Ss Wo (Ra) 4O4 GIOR2)e Sins ai, leg, Saxe 
NERC O02) roo a toed a 870 (1953). See 
State v. Mead Corp., 238 N. C. 451, 78 S. 
E. (2d) 290 (1953). 

And where the trial judge made findings 
of fact and upon the findings so made ren- 
dered judgment that the order of the Com- 
mission was null and void, the Supreme 
Court will remand the case to the superior 
court for judgment on the questions of 
law presented by the record as certified, or 
for remand to the Utilities Commission 
for additional findings if any may be 
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deemed necessary. State v. Fox, 236 N. 
C: 553, 73 S. E. (2d) 464 (1952). 

Stated in State vy. Atlantic Coast Line 
Ran Comiessa Nee 701078 Seb ad)w780 
(1953). 

Cited ant Stateiy, City Coach Cose2340 Ni 
C. 489, 67. S. E. (2d). 629 (1951); State v. 
New Hope Road Water Co., 248 N. C. 
27, 1028. E. (2d) 377 (1958). 


II. NOTE TO FORMER §§ 62-20 
AND 62-21. 


Editor’s Note.—All of the cases in the 
following note were decided before the 
1949 revision of this article, and construe 
former §§ 62-20 and 62-21, corresponding 
to § 62-26.6 and this section. It should be 
noted that the 1949 revision made many 
changes in procedure, and especially in the 
extent of review. 

Prior to the 1949 revision of this article, 
on appeal to the superior court the trial 
was under the same rules and regulations 
applicable in other civil causes, save and 
except the prima facie effect to be given 
the decision or determination of the Com- 
mission. State v. Great Southern Trucking 
Cormee 2 3G: Gsm, BS So Ip (2d) 201 
(1943). 

Appeal under Former Law Was Trial de 
Novo. — Upon appeal under the former 
statute by a party to a proceeding before 
the Corporation [now Utilities] Commis- 
sion from an order made therein under 
8$ 62-42 and 62-43, the superior court 
had jurisdiction to try and determine both 
issues of law and issues of fact, duly 
presented by assignments of error based 
upon exceptions duly taken by the appel- 
lant during the hearing before the Commis- 
sion. The trial of such issues by the 
superior court was de novo. State v. 
Somthenine heya © Ome 9 OMIN mom OOM 4 5m! 
1B 1G (IRS), enataes Sy a IRo IRs; AGH IN 
C270, 76 Sais. 554 (1912): 

Under this article as it stood before the 
1949 revision, the trial was de novo, and 
from thence only would a further appeal 
lie to the Supreme Court, governed by the 
rule that such an appeal must not be 
fragmentary, but shall be from a final judg- 
ment or one final in its nature. State v. 
Cannonwe Vino © onmel So min Cael iemeel cL Gu: 
Bai8 3 (@l923)). 

A provision of former § 62-21, to which 
this section corresponds, that on appeal 
the trial should be “under the same rules 
and regulations as are prescribed for the 
trial of other civil causes,” was interpreted 
to mean that the trial should be de novo. 
State v. Great Southern Trucking Co., 223 
N. C. 687, 28 S. E. (2d) 201 (1943), citing 
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North Carolina Corp. Comm. v. Winston- 
Salem Southbound R. Co., 170 N. C. 560, 
87 S. E. 785 (1916). 

Appeals from the Utilities Commissioner 
were analogous to appeals from a justice 
of the peace rather than appeals from a ref- 
eree, and since the trial in the superior 
court was de novo upon issues of fact 
raised by the exceptions, the superior court 
properly refused to pass upon appellant’s 
exceptions to the findings of fact seriatim. 
State v. Carolina Scenic Coach Co., 218 
N. C. 233, 10 S. E. (2d) 824 (1940). 

Decision of Commission Was “Prima 
Facie Just and Reasonable.” — While on 
appeal from the Utilities Commission to 
the superior court the provision of former 
§ 62-21 was interpreted to mean that the 
trial should be de novo, the section also 
provided that the decision or determination 
of the Commission “shall be prima facie 
just and reasonable.” State v. Great South- 
ern Tracking’ Co: 223 9N7 © 687,238 5. i. 
(2d) 201 (1943). 

Findings of Fact Not Conclusive.—For- 
mer §§ 62-20 and 62-21 did not contain 
any provision that the findings of fact by 
the Utilities Commission should be con- 
clusive on appeal. State v. Willis Barber, 
étc., Shops 21L9N. "C709, 215s. seed) 
4 (1941). 

Presumptions.—The provision of the for- 
mer statute that the decision of the Utilities 
Commissioner should be deemed prima 
facie just and reasonable, merely raised 
a presumption of law, and placed the 
burden of going forward with the proof 
upon the party appealing from the decision, 
but even if the section had been construed 
to raise a presumption of fact, an instruc- 
tion that the findings and decision of the 
Commissioner were prima facie just and 
reasonable gave appellee the benefit of a 
presumption of fact when the evidence fully 
apprised the jury of the substance and pur- 
port of the order. State v. Carolina Scenic 
Coach Co., 218 N. C.233,1510 Si Be(2d) 824 
(1940). 

Issues of Fact.—While on appeal under 
the former law from the denial of a pe- 
tition to remove certain restrictions from 
petitioner’s franchise, the point at issue 
was the reasonableness of the Commis- 
sioner’s order, which was a question of 
law, nevertheless the reasonableness of the 
order depended upon the attendant facts, 
and exceptions to the Commissioner’s find- 
ings upon which his order was predicated, 
raised issues of fact for the determination 
of the jury. State v. Carolina Scenic Coach 
Co... 818 BN 29C) 2233101 Sie i(od arsed 
(1940). 
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Petitioner filed a petition requesting the 
removal from its franchise of a restriction 
prohibiting it from transporting passen- 
gers between two cities along its route in 
purely local traffic between the said cities. 
The Utilities Commissioner denied the 
petition upon his findings, among others, 
that the service between the two cities 
furnished by another carrier was ample, 
that there was no necessity for permitting 
petitioner to furnish service between the 
two cities, and that the removal of the 
restriction was not demanded by the public 
interest. Upon appeal, under the former 
law, it was held that the exceptions raised 
issues of fact to be determined by a jury, a 
high degree of formality in separating 
findings and conclusions of fact from con- 
clusions of law not being required, and 
the appeal was properly transferred to the 
civil issue docket and tried before a jury. 
State v. Carolina Scenic Coach Co., 218 
N. C. 233, 10 S. E. (2d) 824 (1940). 


Question for Decision on Appeal. — Pe- 
titioner filed a petition requesting the re- 
moval from its franchise of a restriction 
prohibiting it from transporting passen- 
gers between two cities along its route in 
purely local traffic between said cities. 
Upon appeal to the superior court under 
the former law from the denial of the 
petition, the carrier intervening and oppos- 
ing the granting of the petition objected 
to the refusal of the court to submit an 
issue as to whether the public interest de- 
manded additional transportation facilities 
between the two cities and objected to the 
submission of the issue as to whether the 
public convenience and necessity required 
the removal of the restriction from the 
petitioner’s franchise, contending that the 
sole question within the superior court’s 
jurisdiction was whether the public conven- 
ience and necessity required additional 
service, and that upon an affirmative find- 
ing to this issue in the superior court the 
matter should be remanded to the Com- 
missioner in order that he might select 
the person or corporation to which he 
would award the franchise for such addi- 
tional service. It was held that the ques- 
tion for the decision in the superior court 
upon appeal was whether petitioner should 
be given the relief prayed, and not whether 
the Commissioner should be sustained in 
his ruling, and the superior court had juris- 
diction to determine the matter and grant 
the relief prayed for upon an affirmative 
finding by the jury upon the issue sub- 
mitted. State v. Carolina Scenic Coach 
Co., 218 °N, Cy. 233, 10° S) Be (edocs 
(1940). 
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Evidence.—On appeal from an order of 
the Commission, under former § 62-21 the 
trial was de novo tried under the same 
rules and regulations as are prescribed for 
the trial of other civil causes; and any 
relevant evidence could be there intro- 
duced, whether it had theretofore been 
introduced before the Commission or not. 
State v. Seaboard Air Line, etc., R. Co., 
161 N. C. 270, 76S. E. 554 (1912). See § 
62-26.9. 

In case wherein a union passenger de- 
pot had been ordered by the Commission 
it was reversible error in the superior 
court, on appeal from the Commission, for 
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the trial judge to admit evidence as to 
the effect the relocation would have on 
property values in a near-by town, where 
the present station of one of the roads is 
located. State v. Seaboard Air Line, etc., 
Re Col CiaING Ge 270076, Our 554619128), 

Affirmance of Decision of Commission. 
—Under former § 62-21, in the absence of 
a showing that the decision of the Utilities 
Commission was clearly unreasonable and 
unjust, appellee, on appeal to the superior 
court, was entitled to an affirmance of the 
decision of the Commission. State v. Caro- 
lina! Coach "Co. 4224) N. °C. 390;°30 S298. 
(2d) 328 (1944). 


§ 62-26.11. Relief pending review on appeal. — Pending judicial re- 


view, the Commission is authorized, where it finds that justice so requires, to 
postpone the effective date of any action taken by it. Upon such conditions as 
may be required and to the extent necessary to prevent irreparable injury, ex- 
cept as provided in G. S. § 62-136, the judge of the superior court is authorized 
to issue all necessary and appropriate process to postpone the effective date of any 
action by the Commission or take such action as may be necessary to preserve 
status or rights of any of the parties pending conclusion of the proceedings on 
appeal. The court may require the applicant for such stay to post adequate bond 
as required by the court. (1949, c. 989, s. 1.) 


§ 62-26.12. Appeal to Supreme Court. — Any party may appeal to the 
Supreme Court from the judgment of the superior court under the same rules 
and regulations as are prescribed by law for appeals, except that the Utilities 
Commission, if it shall appeal, shall not be required to give any undertaking or 
make any deposit to assure the cost of such appeal, and such court may advance 
the cause on its docket so as to give the same a speedy hearing. (1949, c. 989, 


Sinle) 


Cross References.—As to appeal gener- 
ally, see § 1-268 et seq. As to Commission 
appearing before Supreme Court to uphold 
its own order, see note to § 62-26.7. 

Editor’s Note. — Prior to the 1949 revi- 
sion of this article, appeals to the Supreme 
Court were provided for in § 62-23. 

An appeal does not lie directly from the 
Commission to the Supreme Court. North 
Carolina Corp. Comm. vy. Winston-Salem, 
Ciena ix Gor etr0)-N,) Cr"560;°568, 87S. E: 


785 (1916), citing Pate v. Wilmington, etc., 
Ree COmmivoeNe Cis reo, He 994.(1898 Ie 

Right Formerly Confined to State and 
Corporation.—_Former § 62-23, which, be- 
fore the 1949 revision of this article, cor- 
responded to this section, confined the 
right of appeal to the State and the cor- 
poration whose legal rights were affected 
by the Commission’s order. North Caro- 
lina Corp. Comm. v. Winston-Salem, etc., 
KieCo.e 1 70UNG Cr560/8 716.0 He 755 (1916). 


§ 62-26.13. Judgment on appeal enforced by mandamus. — In all 


cases in which, upon appeal, a judgment of the Utilities Commission is affirmed, 
in whole or in part, the appellate court shall embrace in its decree a mandamus 
to the appellant to put said order in force, or so much thereof as shall be affirmed, 
or the appellate court may make such other order as it deems appropriate. 
(1949, c. 989, s. 1.) 

Editor’s Note.—Prior to the 1949 revi- 


court could compel performance only by 
sion of this article, § 62-25 provided for 


resort to the high prerogative writ of 


enforcement of judgments on appeal by 
mandamus. 

Performance Compelled by Mandamus. 
—Under former § 62-25, corresponding to 
this section, it was said that the State 


2B N. C—44 


mandamus, and that by authority of the 
statute. North Carolina Corp. Comm. v. 
southern R™/Co4151“N: CG, 447, °66.S. E. 
427 (1909). 

Under former § 62-25, the right to a 
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Southern Raw Con 479Ne Cr 483 bianombe 
271 (1908). 


mandamus to enforce a valid order was 
given in causes which had been carried to 
the superior court by appeal. State v. 


§ 62-26.14. Peremptory mandamus to enforce order, when no ap- 
peal. — If no appeal is taken from an order, decision or judgment of the Utili- 
ties Commission within the time prescribed by law and the utility, corporation, 
firm or person to which the order, decision or judgment is directed, fails to put 
the same in operation, as therein required, the Utilities Commission may apply 
to the judge riding the superior court district which embraces Wake County or 
to the resident judge of said district at chambers, or to the judge holding the 
superior court in any judicial district in which the business is conducted upon ten 
days’ notice, for a peremptory mandamus upon said utility, corporation, firm or 
person for the putting in force of said order, decision or judgment; and if said 
judge shall find that the order of said Commission was valid and within the scope 
of its powers, he shall issue such peremptory mandamus. An appeal shall lie to 
the Supreme Court in behalf of the Utilities Commission, or the defendant utility, 
corporation, firm or person, from the refusal or the granting of such peremptory 
mandamus. The remedy herein prescribed for enforcement of orders of the 


Commission is in addition to other remedies prescribed by law. (1949, c. 989, 
Sas) 


Editor’s Note.—All of the cases in the 
following note were decided before the 
1949 revision of this article, and construe 


pel the enforcement of the final order up- 
on failure of the railroads to except and 
appeal therefrom was the remedy author- 


former § 62-26, to which this section cor- 
responds. 

Orders of Commission Are Not Judg- 
ments.—The Commission makes such or- 
ders as the circumstances of the case 
justify, but these orders are not judg- 
ments of a court. The Commission can- 
not issue execution to enforce them, they 
simply serve as the basis for judicial ac- 
tion in the superior court to enforce them 
or to punish their violation. 2 N. C. Law 


Rev. 74. See Mayo v. Western Union 
Tel Coss 112 eNO a4 Gu Gee 1006 
(1893). 


Mandamus to Enforce Final Order.— 
Where the Commission had ordered two 
railroad companies to erect a union depot 
at a junction after a hearing upon the 
petition of the citizens of the town, and 
the railroads had lost or waived their 
statutory right to appeal, such order was 
regarded, under this article as it stood 
before the 1949 revision, as a final judg- 
ment, and mandamus proceedings to com- 


ized by former § 62-26, corresponding to 
this section. State v. Southern R. Co., 185 
ING, (CL 2S, tale? Se 1S, S08) (GI e3)). 

Independent Proceedings for Manda- 
mus.—Under former § 62-26 an appeal 
might be had by independent proceedings 
for mandamus to enforce a valid order 
from which no appeal had been taken. 
State sve) Southern km Cone 4 (an Nine Gum oae 
61857 eT 908), 

Former § 62-26 referred to the corpo- 
ration “affected” by the order instead of 
the corporation “to which the order * * * 
is directed.” It was held that the lan- 
guage of the former section indicated that 
the right of appeal from an order of the 
Commission was limited to the State and 
the corporation whose legal rights were 
affected by the order, under former § 62- 
20, which conferred the right of appeal 
on “any party affected.” North Carolina 
Corp. Comm. v. Winston-Salem, etc., R. 
Co., 170 N. C. 560, 87 S. E. 785 (1916). 
See § 62-26.6 and note. 


62-26.15. Procedural provisions not repealed.—Nothing in this ar- 
ticle shall be construed to repeal any of the procedural provisions of article 6B 


and article 7 of chapter 62 of G. S. 


(1949, c. 989, s. 4.) 


ARTICLE 2A. 


Fees and Charges. 


§ 62-26.16. Particular fees and charges fixed; payment.—The North 
Carolina Utilities Commission shall receive and collect the following fees and 


charges, and no other: 
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(1) $25.00 with each notice of appeal to the superior court, and with each 
notice of application for a writ of certiorari. 

(2) $15.00 with each application for a certificate or permit for motor carrier 
operating rights, and with each application to amend such certificate 
or permit so as to extend or enlarge the scope of operations there- 
under, or as filing fee for each broker who applies for a brokerage li- 
cense under the provision of G. S. 62-121.55, Volume 2B. 

(3) $15.00 with each application for a general increase in rates, fares or 
charges. This fee shall not apply to applications for adjustments in 
particular rates, fares or charges for the purpose of eliminating in- 
equities, preferences or discriminations. 

(4) $15.00 with each application for discontinuance of train service, or for a 
change in or discontinuance of station facilities. 

(5) $15.00 with each application for a certificate of public convenience and 
necessity, or for any amendment thereto so as to extend or enlarge the 
scope of operations thereunder. 

(6) $10.00 with each application for approval of the issuance of securities, 
or for approval of any sale, lease, hypothecation, lien, or other transfer 
of any property or operating rights of any carrier or public utility over 
which the Commission has jurisdiction. 

(7) $10.00 with each application, petition, or complaint not embraced in (2) 
through (6) of this section, wherein such application, petition, or 
complaint seeks affirmative relief against a carrier or public utility 
over which the Commission has jurisdiction. This fee shall not apply 
to applications for adjustments in particular rates, fares or charges for 
the purpose of eliminating inequities, preferences or discriminations ; 
nor shall this fee apply to applications, petitions or complaints made 
by any county, city or town. 

(8) $1.00 for the registration with the Commission of each motor vehicle to 
be put in operation by a motor carrier operating under the jurisdiction 
of the Commission, and a fee of twenty-five cents (25¢) for the annual 
re-registration of each such motor vehicle. 

(9) Thirty cents (30¢) for each page (8% inches x 11 inches) of transcript 
of testimony, but not less than $5.00 for any such transcript. 

(10) Fifteen cents (15¢) for each one hundred words of copies of papers, 
orders, certificates or other records, but not less than $1.00 for any 
such record, plus $1.00 for certifying any such paper, order or record. 

All witness fees, officers’ fees for serving papers, and cost of serving notice 
by publication shall be paid by the party at whose instance or for whose benefit 
such fees and costs are incurred. 

No application, petition, complaint, notice of appeal, notice of application for 
writ of certiorari, or other document or paper the filing of which requires the 
payment of a fee under this article, shall be deemed filed until the fees herein re- 
quired shall have been paid to the Commission. 


The fees and charges as set forth in subdivisions (1), (7), (9) and (10) of 
this section shall not apply to the State of North Carolina or to any board, de- 
partment, commission, institution or other agency of the State; and all applica- 
tions, petitions or complaints submitted by the State of North Carolina or any 
board, department, commission, institution or other agency of the State shall 
be filed without the payment of the fees required by this section. All transcripts, 
papers, orders, certificates, or other records necessary to perfect an appeal, or 
to determine whether an appeal is to be taken, shall be furnished without charge 
to the Attorney General upon his request in cases in which the Attorney General 
appears in the public interest or as representing any board, department, commis- 
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sion, institution or other agency of the State. (1953, c. 825, s. 1; 1955, c. 64; 
19>/ cw llbeasal>s) 

Editor’s Note.— The 1955 amendment 
deleted from the end of subdivision (7) 
the former reference to “any board, de- 
partment, commission, institution or other 
agency of the State of North Carolina.” 
It also added the last paragraph to the 
section. 


§ 62-26.17. Fees and charges supplemental; disposition.—All fees 
and charges received by the Commission under § 62-26.16 shall be in addition 
to any other tax or fee provided by law and shall be paid by the Commission to 
the State Treasurer to be credited to the Commission as an allotment deposit. 


(LODO NC O20, S525) 


The 1957 amendment added at the end 
of subdivision (2) the words “or as filing 
fee for each broker who applies for a 
brokerage license under the provision of 
G. §. 62-121.55, Volume 2B.” 


ARTICLE 3. 
Powers and Duties of the Commission. 


§ 62-27. General powers of Commission. — The Utilities Commission 
shall have general power and control over the public utilities and public service 
corporations of the State, and such supervision as may be necessary to carry in- 
to full force and effect the laws regulating the companies, corporations, partner- 
ships, and individuals hereinafter referred to, and to fix and regulate the rates 
charged the public for service, and to require such efficient service to be given 


as may be reasonably necessary. 


Editor’s Note.—The Railroad Commis- 
sion, established in 1891, became the Cor- 
poration Commission in 1899. See Con- 
solidated Statutes, §§ 1023-1034; Abbott 
v. Beddingfield, 125 N. C. 256, 34 S. E. 
412 (1899); Corporation Comm. vy. Rail- 
road, 137 N. C. 1, 49 S. E. 191 (1904); 2 
N. C. Law Rev. 70. The above-mentioned 
sections were repealed by Public Laws 
1933, c. 184, which created the office of 
Utilities Commissioner and vested in the 
Commissioner all of the existing powers, 
duties, etc., of the former Corporation 
Commission. The act also provided for 
two Associate Commissioners to act with 
the Commissioner in certain instances for 
the purpose of hearing and determining 
matters or issues of fact. ‘The office of 
Utilities Commissioner was abolished by 
Public Laws 1941, c. 97, which created 
the North Carolina Utilities Commission 
and vested said Commission with all the 
powers, duties, etc., of the Utilities Com- 
missioner, or the Utilities Commissioner 
and the Associate Commissioners, pre- 
scribed in Public Laws 1933, c. 134, and 
other laws. 

For comment on this and subsequent 
section, see 12 N. C. Law Rev. 292. 

The Commission has no _ jurisdiction 
over parties unless they are public utilities 
within the meaning of § 62-65. State v. 
New Hope Road Water Co., 248 N. C. 
27, 102 S. E. €@d) 377 (1958). 

Commission Can Authorize Sale of Fa- 
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cilities of Power Company to Municipal- 
ity—A power company, with the consent 
and approval of the Commission, has the 
right to sell its facilities to a city, and 
thereby permit the city to assume the ob- 
ligation for meeting the public conven- 
ience and necessity for the service there- 
tofore rendered by the power company. 
The Commission has not only the author- 
ity but the duty to pass upon such a con- 
tract and to determine whether or not it 
is in the public interest to permit its con- 
summation. State v. Casey, 245 N. C. 297, 
96 S. E. (2d) 8 (1957). 

Legislative Power to Regulate. — The 
general power of the legislature to pro- 
vide reasonable rules and regulations, di- 
rectly or through a commission, has been 
upheld in Atlantic Exp. Co. v. Wilming- 
ton, etc, Railroad, 111 (N. Co463eices: 
FE. 393, 32 Am. St. Rep. 805 (1892); Cor- 
poration Comm. v. Seaboard Air Line 
System, 127 IN», -C..283,..37 [Sees 
(1900). See Corporation Comm. v. Rail- 
road, 187 NY C."1,"49° SS) Ho 191 {190g 

The power of the legislature, either 
directly or through appropriate govern- 
mental agencies, to establish reasonable 
regulations for public service corporations 
in matters affecting the public interests 
is now universally recognized, and the 
principle has been approved in well con- 
sidered decisions dealing directly with the 
question. Corporation Comm. yv. Railroad, 
13° N. Ci; 49° S B91 (1904) Cae 


§ 62-28 


ration Comm. vy. Seaboard Air Line Rail- 
road, 140 N. C. 239, 52 S. E. 941 (1905); 
Atlantic Coast Line Railroad v. Golds- 
Poronibo oN. C306, 7S. Bn. .b14 C1911 \ 
affirmed in 232 U. S. 548, 34 S. Ct. 364, 
58 L. Ed. 721 (1914); In re Southern 
Ruphe Utilities “Co., 1791 NN) Cr 151. “fo 
S. E. 619 (1919). 

No Interference with Interstate Com- 
merce.—The former Railroad Commis- 
sion, being concerned solely in domestic 
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affairs and trade, did not interfere with 
interstate commerce. Caldwell v. Wilson, 
121 N.C, 425, 28 S. E. 554 (1897). 
Applied in City Coach Co. v. Gastonia 
AransVisCOpeeer Nec, Sule a> Saker (2d) 


398 (1947), 

Cited in Russ v. Western Union Tel. 
Co... 222 7 NZ) Co 504,823 (SIH. (2d) 681 
(1943); Atlantic Constr. Co. v. Raleigh, 


230° Noa Ces65,°58, Sor. (2d) 165 (1949). 


§ 62-28. To make and enforce rules for public service corporations. 
—The Utilities Commission has power to make any necessary and proper rules, 
orders and regulations for the safety, comfort and convenience of passengers, 
shippers or patrons of any public service corporation, and to require the observ- 
ance of and to enforce the same by the company and its employees, such power 
being the same as that provided in this chapter in respect to railroads and other 


transportation companies. ( 
1933, c. 134, s. 8; 1941, c. 97.) 


Cross Reference——As to duty of the 
Utilities Commission to enforce laws rela- 
tive to the hours of service for employees 
of carriers, see § 60-58. 

Legislative Intent—There was no in- 
tention to give a schedule of the thousands 
of appliances used in handling the busi- 
ness of common carriers, nor to enumer- 
ate the countless dealings between them 
and their patrons, which the former Cor- 
poration Commission should supervise. 
The clearly declared purpose was to put 
the control and supervision of the whole 
matter in the hands of an impartial com- 


(1O0ZECyA0e, SlaetOl omc l2/o6, 2°... s) 1037: 


rules and orders, subject to the right of 
appeal by either party, the shipper or the 
carrier, to the courts, instead of leaving 
such dealing to the unrestricted will of 
the carrier. Corporation Comm. v. At- 
lantic Coast Line R. Co., 139 N. C. 126, 
51 S. E. 793 (1905). 

Power to Make Orders and Regula- 
tions.—The former Corporation Commis- 
sion was given the power to make orders 
and regulations for the safety, etc., of 
shippers or patrons of any public service 
corporation. Tilley v. Norfolk, etc. R. 
Connlb2iN. Ges7. 77 SG. b..994 (1913). 


mission, with power to make reasonable 


§ 69-29. Express and implied powers.—The Utilities Commission shall 
also have, exercise, and perform all the functions, powers, and duties and have 
all the responsibilities conferred by this article, and all such other powers and 
duties as may be necessary or incident to the proper discharge of the duties of its 
offices (1933 ;902:134) +8.) 6319417 ex 97.) 

Quoted in State v. Casey, 245 N. C. 

207-9655, E,(2d)"8 (1987) 


§ 62-30. Supervisory powers. — Under the rules and regulations herein 
prescribed and subject to the limitations hereinafter set forth, the said Utilities 
Comunission shall have general supervision over the rates charged and the serv- 
ice given, as follows, to wit: 

(1) By railroads, street railways, steamboats, canals, express and sleeping- 
car companies, and all persons, firms or corporations engaged in the 
carrying of freight or passengers or otherwise engaged as common 
carriers ; 

(2) By telephone and telegraph companies and all other companies engaged 
in the transmission of messages, and by all firms and individuals own- 
ing or operating telephone or telegraph lines in the State; 

(3) By electric light, power, water, and gas companies, pipe lines originating 
in North Carolina for the transportation of petroleum products, and 
corporations, other than such as are municipally owned or conducted, 
and all other companies, corporations, or individuals engaged in 
furnishing electricity, electric light current, power, or in transmitting 
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or selling the same or producing the same from the watercourses of 
this State: Provided, that the exemption given to municipally owned 
or conducted electric light, power, water and gas companies from 
supervision by the Utilities Commission shall not apply to municipally 
owned electric light or power systems which are leased to and 
operated by private individuals, firms, or corporations. ‘The Commis- 
sion shall not have jurisdiction over water companies whose sole 
operation consists of selling water to less than twenty-five (25) 


residential customers ; 


(4) By all water power and hydroelectric companies or corporations now 
doing business in this State or which may hereafter engage in doing 
business in this State, whether organized under the laws of this State 
or under the laws of any other state or country, and such companies 
and corporations are deemed to be public service companies and sub- 
ject to the laws of this State regulating the same; 

(5) By flume companies, corporations, other than municipal corporations, 
or individuals owning or operating public sewerage systems in the 


State of North Carolina; 


And the said Utilities Commission is hereby vested under this section with all 
power necessary to require and compel any public utility or public service cor- 
poration of the kinds herein designated or any other class of public utility to pro- 
vide and furnish to the citizens of this State reasonable service of the kind it 
undertakes to furnish and fix and regulate the reasonable rates and charges to be 
made to the citizens of the State who may be entitled to use the same under such 
rules and regulations as may be lawfully prescribed. 

The power of control and supervision vested in the Commission under this 
section with respect to the various classes of public service corporations and in- 
dividuals engaged in furnishing the public utilities mentioned shall be the same 
as that vested in it in respect to railroads and other transportation companies. 


(1913, c\ 127, 577 C. Suis? 1112( 6) 1933513455. 3711937) -c 10S sea ee 
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I. General Consideration. 


Il. Railroads and Other Common Car- 
riers. 

III. Telephone and Telegraph Compa- 
nies. 


I. GENERAL CONSIDERATION. 


Cross References.—As to municipal 
control of public utilities, see §§ 160-282 
to 160-285. As to report from municipal- 
ity operating own utilities, see § 62-98. 

Editor’s Note.— The 1937 amendment 
inserted the reference to pipe lines in 
subdivision (3). 

The first 1941 amendment added the 
proviso to the first sentence of subdivi- 
sion (3). 

The second 1941 amendment, referred 
to in the Editor’s Note under § 62-1, 
directed that “Commission” should be 
substituted for “Commissioner.” In bring- 
ing this section forward in the General 
Statutes in 1943, through error “Com- 
missioner” was retained in the first line 
of the next to last paragraph. In view of 
the above mentioned directive, and the 
1949 amendments to this chapter, which 
indicate that the present meaning is 
“Commission,” the word “Commissioner,” 
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formerly retained, has 
read ‘‘Commission.” 

The 1959 amendment added the 
sentence of subdivision (3). 

This section is similar to former § 1035 
of the Consolidated Statutes. Most of the 
following cases were decided under that 
section and are given as an aid in con- 
struing the present law, but should be 
considered in the light of the former law. 

Right of State to Regulate—The right 
of the State to establish regulations for 
public service corporations, and over 
business enterprises in which the owners, 
corporate or individual, have devoted their 
property to a public use, and to enforce 
these regulations by appropriate penalties, 
is firmly established. Efland v. Southern 
R, Co., 146 N. GC, 135,759) Se Eee3 55 GloOim)r 
See Whiting Mfg. Co. v. Carolina Alum- 
inum 4Co.,"“207 9N. €C)52)) 175: eee 
(1934). 

Classification Must Not Be Arbitrary.— 
As to intrastate or domestic matters, the 
General Assembly has the right to es- 
tablish regulations for public service cor- 
porations and for business enterprises in 
which the owners have devoted their 


been changed to 


last 
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property to public use, and to apply these 
regulations to certain classes of pursuits 
and occupations, imposing these require- 
ments equally on all members of a given 
class, the limitation of this right of classi- 
fication being that the same must be on 
some reasonable ground that bears a just 
and proper relation to the attempted 
classification and is not a mere arbitrary 
selection. Efland v. Southern R. Co., 146 
NevGeds5259+S: 1 355"(1907): 

Not a Federal Question.—Whether a 
regulation of a state railroad commission 
otherwise legal is arbitrary and unreason- 
able because beyond the scope of the 
power delegated to the commission is not 
a federal question. Atlantic Coast Line 
R. Co. v. North Carolina Corp. Comm., 
PUGH EsS. Hl, bed Oe tet jos5 ero l Leeda ose 
(1907). 

Fees and Charges Made by Municipal- 
ity—The North Carolina Utilities Com. 
mission has no jurisdiction to fix or su- 
pervise the fees and charges to be made 
by a municipality for connections with a 
city sewerage system, either within or 
without its corporate limits. Atlantic 
Constr Cor v, Raleish, 230 IN: CC. 365,"53 
SoS. . (2d) 165 (1949). 

A rider approved by the Commission, 
which provided that the utility involved 
in a rate hearing would meter the pro- 
testing municipalities separately for pur- 
chases by the municipalities for normal 
resale and purchases by the municipalities 
for resale to industrial users, but which 
contained a provision that the municipali- 
ties were free to contract in respect to 
the price they would require the industrial 
users to pay, did not fix the rate at which 
the municipalities would be required to 
sell to industrial users in violation of this 
section. State v. Municipal Corporations, 
243 N. C. 193, 90 S. E. (2d) 519 (1955). 

Municipal Corporations Left Free from 
Supervision This section gives the Com- 
mission general supervision over rates 
and service by electric light, power, wa- 
ter and gas companies, other than such 


as are municipally owned or conducted; 
thus expressing legislative purpose to 
leave municipal corporations free from 


the supervision of the Commission. 
Grimesland v. Washington, 234 N. C. 117, 
66 S. E. (2d) 794 (1951). 

A sanitary district which, as a part of 
its functions, furnishes drinking water to 
the public and also filtered water for in- 
dustrial consumers is a quasi-municipal 
corporation, and is not under the control 
and supervision of the North Carolina 
Utilities Commission as to services or 
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rates. Halifax Paper Co. v. Roanoke 
Rapids Sanitary Dist., 232 N. C. 421, 61 
SP Bd) 378) 1950). 

Applied in City Coach Co. v. Gastonia 
Transit Co., 227 N. Ca891, 42 S. EH. (2d) 
398 (1947); Fulghum v. Selma, 238 N. C. 
MOO, 748 SAB. (Bab) Bos (Clee 

Cited in Sinclair v. Moore Cent. R. Co., 
2Bu Noh Cin389.c4 bn Sapbe (Od e555 (1947). 


II. RAILROADS AND OTHER COM- 
MON CARRIERS. 


Legislature May Regulate Directly or 
Indirectly.—Railroad companies from the 
public nature of the business by them 
carried on, and the interest which the pub- 
lic has in their operation, are subject as to 
their State business to State regulation, 
which may be exerted either directly by 
the legislative authority or by administra- 
tive bodies endowed with power to that 
end. Atlantic Coast Line R. Co. v. North 
Carolina Corp. Comm., 206 U.S. 1, 27 3: 
CH585) 51 Leeds 933 (1907). 

Rate Fixing Power May Be Delegated. 
—The General Assembly has the power to 
establish a commission to supervise and 


regulate the rates of common carriers. 
Atlantic Exp. Co. v. Wilmington, etc., 
Railroad 111) N.C. 4630 16955. 2 1398 
(1892); Corporation Comm. vy. Seaboard 
Airs Line system (Rate Case), 127 N. C. 
283, 37 S. E. 266 (1900); Corporation 


Comm. v. Railroad, 137 N. C. 114, 49 S. E. 
191 (1904); Corporation Comm. v. Atlantic 
GCoastiLineskm Com Gil racks SealéstCase); 
139 Np C2695 105.) 793001905) sa Corpo 
ration Comm. v. Seaboard Air Line Rail- 
road, 140iN. C3239, 52:55 4 941) (1905). 

When State May Regulate Interstate 
Commerce.—The power of Congress over 
commerce between the states is, a gen- 
eral rule, exclusive, and its inaction is 
equivalent to a declaration that it shall be 
free from any restraint which it has the 
right to impose, except by such statutes as 
are passed by the states for the purpose of 
facilitating the safe transmission of goods 
and carriage of passengers, and are not in 
conflict with any valid federal legislation. 
Morris, etc., Co. v. Southern Exp. Co., 146 
N. C. 167, 59 S. E. 667 (1907). 

Power of Commission over Railroads.— 
The former Corporation Commission had 
general control and supervision of all rail- 
road corporations. Tilley v. Norfolk, etc., 
Rie Cotei62 ONe Csi. 77- Onc lse 994, (1913); 

Power to Appraise and Assess. — ‘The 
former Corporation Commission was not 
clothed with the power of appraising and 
assessing railroad property. Southern R. 
Co. v. North Carolina Corp. Comm., 97 F. 
513 (1899). 
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When Power to Regulate Arbitrarily 
Exercised.—The public power to regulate 
railroads and the private right of ownership 
of such property coexist, and the one does 
not destroy the other; and where the 
power to regulate is so arbitrarily exer- 
cised as to infringe the rights of ownership 
the exertion is void because repugnant to 
the due process and equal protection clauses 
of the Fourteenth Amendment. Atlantic 
Coast Line R. Co. v. North Carolina Corp. 
Comm, 206.0. S..1, 27s. Ct 585, 51 1,0 Hd. 
933 (1907). 

When Duty of Railroad Entails Pe- 
cuniary Loss.—The State has power to 
compel a railroad company to perform a 
particular and specified duty necessary for 
the convenience of the public even though 
it may entail some pecuniary loss. Atlan- 
tic Coast Line R. Co. v. North Carolina 
Corp. Comm, 206.Uss..1, srpsCt sss, 51 
L. Ed. 933 (1907). 

III. TELEPHONE AND TELEGRAPH 
COMPANIES. 
Telephone Company Subject to State 


Control.—A _ telephone company, acting un- 
der a quasi-public franchise, is properly 
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classified among the public service corpo- 
rations, and as such is subject to public 
regulation and reasonable control. Leavell 
v. Western Union Tel. Co., 116 N. C. 211, 
21 S. E. 391 (1895); Godwin v. Carolina 
Tel. Co., 136, N) Cy 258,°48.S.. Ee 813 (1904); 
Clinton-Dunn Tel. Co. v. Carolina Tel., 
ete, cCo5s1590N. Go 9, 74tS ah 636m0t oie 

A local telephone company having an 
arrangement for the transmission of long 
distance messages over the lines of another 
company for pay, is a public service cor- 
poration and comes within the provisions 
of this section. Horton v. Interstate Tel., 
ete.,; Co.,.202 N. C.'610, 163 S. B,6945(1938). 

Jurisdiction of Court Not Ousted.—The 
section giving general control of telephone 
companies to the former Corporation Com- 
mission does not oust the court of its juris- 
diction to compel the company to perform 
a public duty it owes to an individual. 
Walls v. Strickland, 174 N. C. 298, 93 S. 
Bu857 (1917). 

When Telegram Not Interstate Com- 
merce.—See State v. Western Union Tel. 
Co.,. LIS .Na C2i8}aAsSeSt Ea Ssomeisoum 
Leavell v. Western Union Tel. Co., 116 N. 
Cazlisetus. 1. 3912(1805). 


§ 62-31. Commission to keep itself informed as to utilities; reduc- 


tion of rates.—The said Utilities Commission shall at all times be required to 
keep itself informed as to the public service corporations hereinbefore specified 
and enumerated, their rates and charges for service, and the service supplied to 
the citizens of the State and purposes therefor; and it shall at all times be em- 
powered and required to inquire into such service and rates charged therefor, and 
to fix and determine as herein provided the reasonableness thereof, and upon 
petition or otherwise to make full inquiry into such rates and charges in behalf 
of the citizens of the State, and compel and require compliance with the regula- 
tions and charges, and final determination fixed therefor under the provisions of 
this article, and no corporation, association, partnership, or individual, other than 
carriers of passengers and property by rail, express, highway and/or water, do- 
ing business in the State of North Carolina as a public service corporation, or any 
other corporation herein designated, shall be allowed to increase its rate and 
charge for service, or change its classification in any manner whatsoever except 
upon petition duly filed with the Utilities Commission and inquiry held thereon 
and final determination of the reasonableness and the necessity of any such in- 
crease or change in classification or service: Provided, however, that nothing 
herein shall be construed to prevent any public service corporation under the 
jurisdiction of the Commission from reducing its rates, either directly or by 
change in classification. (1933, c. 134, s. 16; 1937, c. 165; 1939, c. 365, ss. 1, 2; 
1941, c. 97.) 


Editor’s Note. — The 1939 amendment 
changed the latter part of this section and 
repealed the 1937 amendment which had 
added a provision as to approval of rate in- 
creases in certain cases without a hearing. 
For a discussion of 1937 amendment, see 
15 N. C. Law Rev. 365. For comment on 
the 1939 amendment, see 17 N. C. Law 
Rey. 374. 


Reduction of Rates. — The proviso to 
this section deprived the Utilities Com- 
mission of jurisdiction over reductions in 
rates. This means that any railroad acting 
lawfully, that is, individually and with 
proper intent, may reduce its own rates 
free of the control of the Utilities Com- 
mission, but it does not mean that it can, 
acting unlawfully or as a result of a con- 
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spiracy with other railroads, use this un- 
controlled power to injure a competitor 
and it does not follow that conspiracies in 
violation of chapter 75 of the General 
Statutes are made legal by the proviso. 
Bennett v. Southern Ry. Co., 211 N. C. 474, 
191 S. H.. 240 (1937). 
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for reduction in rates as to certain com- 
modities and as between certain locali- 
ties, it was held that they had no legal 
right to have their contract price protected 
against lawful competition from rail car- 
riers, who could, under this section, re- 
duce rates at will. Carolina Motor Service 


VarPAtiantion Coastu lineman Comme LOm Nic. 
36, 185 S. E. 479, 104 A. L. R. 1165 (1936). 


Where certain carriers by truck sought 
injunctive relief against railroad carriers 


§ 62-32. To investigate companies and businesses under its con- 
trol.—The Commission shall from time to time visit the places of business, and 
investigate the books and papers of all corporations, firms or individuals engaged 
in the transportation of freight or passengers, the transmission of messages either 
by telegraph or telephone, or in the furnishing of other public utilities the super- 
vision and control of which is vested in the Utilities Commission to ascertain if 
all the orders, rules and regulations of the Utilities Commission have been com- 
plied with, and shall have full power and authority to examine all officers, agents 
and employees of such companies, individuals, firms or corporations, and all 
other persons, under oath or otherwise, and to compel the production of papers 
and the attendance of witnesses to obtain the information necessary for carrying 
into effect and otherwise enforcing the provisions of this chapter. (1899, c. 164, 
SME CVs O4e OLS AC Ae selina ce, /eg ll Ay CLO tes Cra Sil VOUS SL 933%. C, 
Sts 694. be G97 5) 


§ 62-33. System of accounts.—The Utilities Commission may establish 
a system of accounts to be kept by the public utilities, under its jurisdiction, or 
may classify said public utilities and establish a system of accounts for each class, 
and prescribe the manner in which such accounts shall be kept. (1931, c. 455; 
193351c) 1348S. 859194-15..6:5972) 

Cross Reference. — As to the power of 
Commission to require separate accounts 


intrastate business of 
service companies see § 62-140. 


for interstate and 
public 


§ 62-34. Reports; cancelling certificates for failure to file report.— 
The Utilities Commission shall at least once every twelve months require any 
public utility to file annual reports in such form and of such content as the Com- 
mission may require and special reports concerning any matter about which the 
Commission is authorized to inquire or to keep itself informed, or which it is au- 
thorized to enforce. All reports shall be under oath when required by the Com- 
mission. The Commission may issue an order, without notice or hearing, can- 
celling or suspending any certificate of convenience and necessity thirty (30) 
days after the date of service of such order for failing to file the required annual 
report at the time it was due. In the event the report is filed during the thirty 
(30)-day period, the order of cancellation or suspension shall be null and void. 
OS er 455 1 933H Gm 134; hss S551 941 jacn 97%; 95903, 639;s's:, 72) 

Editor’s Note. — The 1959 amendment 
added the third and fourth sentences. 


§ 62-35. Investigations. — The Utilities Commission may, on its own 
motion and whenever it may be necessary in the performance of its duties, in- 
vestigate and examine the condition and management of public utilities or any 
particular utility. In conducting such investigation the Commission may proceed 
either with or without a hearing as it may deem best, but shall make no order 
without affording the parties affected thereby a hearing. 

If after such an investigation, or investigation and hearing, the Commission, 
in its discretion, is of the opinion that the public interest shall be more greatly con- 
served by an appraisal of any properties in question, the investigation of any 
particular construction, the audit of any accounts or books, the investigation of 
any contracts, or the practices, contracts or other relations between the utility in 
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question and any holding or finance agency with which such public utility may be 
affiliated, it shall be the duty of the Commission to report its findings and recom- 
mendation to the Governor and Council of State with request for an allotment 
from the emergency and contingency fund to defray such expense which may be 
granted as provided by law for expenditures from such fund or may be denied. 


(LOST ecu ton 1953.9 Calo+ eS on mlos ls C./.3) 


§ 62-36. To fix rates for public utilities in cities.—The Utilities Com- 
mission shall have full power and authority to fix and establish any and all rates 
which any public service or quasi public service corporation other than railroads 
using steam as a motive power shall charge or exact from any person, firm or 
corporation in any city for the services rendered or commodity furnished. (1917, 


erbl36, subch.- 03, sil +C Bo ausie2z 153 1933 2CwN 4 eS a Otte mom) 


Municipal Charter Subject to State 
Powers.—The power conferred by a city 
charter “to provide water and lights and 
to contract for same” is subject to the 
police power of the State, with respect to 
rates to be charged by a public service 
corporation under such contract as the 
city may make under its charter. Corpo- 
ration Comm. y. Henderson Water Co., 190 
Ni C70, 128° S5 Ba465 i019 25)e 

And Contract Rate May Be Changed.— 
Although the rate to be charged for water 
is stipulated by contract between a city 
and a water company, this may be changed 
by the Commission if it appears that the 
rate contracted for is too low, and the one 
fixed by the Commission is just. The bur- 


able. Corporation Comm. v. Henderson 
Water Co. 190 N! C. 0,128 Saez oo 
(1925). 


Right to Injunction against Commission. 
—A public service corporation, having a 
contract with a city, applying to the Com- 
mission for the increase of the rate con- 
tracted for with the city and obtaining 
partial relief, will not be granted an in- 
junction by the federal court against the 
Commission on the grounds that the rate 
is confiscatory, for such increase as is al- 
lowed by the Commission is that much 
more than could have been received under 
the contract with the city had the Com- 
mission refused to act. Henderson Water 
Co, v_ Conporation=s Commis. 269mUeommciss 


den of proof is on the one alleging that the 46 S. Ct. 112, 70 L. Ed. 273 (1925). 


rate fixed by the Commission is unreason- 


§ 62-37. Manner of enforcing above regulations.—The North Caro- 
lina Utilities Commission shall have the power to require such improvements and 
extensions to the service of public service corporations mentioned in § 62-36 as 
it may deem necessary after the investigation of any complaint of any person, 
corporation, or municipality as to the inadequacy of such service. Upon applica- 
tion being made, the Utilities Commission shall proceed to hear, pass on, and 
determine, in the manner prescribed by law, a just or reasonable rate or charge 
for the service or other commodity rendered or furnished; the hearing before the 
Utilities Commission shall be governed by the law as to the Commission relating 
to the fixing of rates and rules and orders of the Commission as to the enforce- 
ment thereof by the Commission. The Utilities Commission shall have the same 
power and authority in hearing and passing on any matter or case under § 62-36, 
enforcing or fixing of rates, supervising and regulating said corporation or other- 
wise as they now have under the general law. The failure or refusal to conform 
to or obey any decision, rule, regulation, or order made in such cases by the 
Utilities Commission shall subject said public utility corporation or quasi public 
utility corporation refusing or failing to comply herewith to the penalties pro- 
vided in this chapter. (1917, c..136) subch: 3,/s) 2>°C. S2,.s/ 2/784) 1933 Scmaae 
SOc 94 1Gecn 7.) 

Cited in Sinclair v. Moore Cent. R. Co., 
mere) IN, (C, BO), 2 Sh 15 (a) Bs GICL)). 


§ 62-38. Sections 62-36 and 62-37 not to affect existing power.— 
Nothing contained in §§ 62-36 and 62-37 shall be construed to deprive the Utilities 
Commission of the authority and power which it now has under the laws of North 
Carolina to supervise and regulate and fix the rates for public utility corpo- 


698 


§ 62-39 Cu. 62. Urinitigs CoMMISSION § 62-41 
rations or quasi public utility corporations operating or doing business in such 


City aL Ol/,. co laGrsubch: 35 S35 Cm oy se 2789 91933,c.134,%8. 3; 1941, c. 97.) 


§ 62-39. To require transportation and transmission companies to 
maintain facilites.—The Utilities Commission has power to require all trans- 
portation and transmission companies to establish and maintain all such public 
service facilities and conveniences as may be reasonable and just. It may require 
steamboat companies to provide such wharf and warehouse facilities as may be 
reasonablerandejusty (1907, ¢. 469,es-p2-iux. Sess, 1913; ¢. 5527s. °h3:C. S., s. 


TOSS peLO33uca134ts. 3: 19415 ce O72) 


Questions of convenience to individuals 
and to the public find their limitations in 
the criterion of reasonableness and justice. 
No absolute rule can be set up and applied 
to all cases. The facts in each case must 
be considered to determine whether pub- 
lic convenience and necessity require the 
service to be maintained or permit its dis- 
continuance. The benefit to the one of the 
abandonment must be weighed against the 
inconvenience to which the other may be 
subjected. The question to be decided is 
whether the loss resulting from the 
agency is out of proportion to any benefit 
to an individual or the public. State v. 
Atlantic Coast Line R. Co., 233 N. C. 365, 
Gas ow Hey (2d) (272,)1951). See, tater v. 
Atlantic Coast Line R. Co., 235 N. C. 273, 
69 S. E. (2d) 502 (1952); State v. Atlantic 
G@pactslLane Re Goseess: N2C.27019178. S32: 
(2d) 780 (1953). 

The maintaining of an uneconomic serv- 
ice resulting in an economic waste cannot 
be justified or excused by the showing that 
the service has been in the convenience 
and necessity of some individual. The con- 
venience and necessity required are those 
of the public and not of an individual or 
individuals. State v. Atlantic Coast Line 
PGowe23 Ne. Cx 365,645.) Ee (ed) 272 
(1951). 

But Loss Must Be Viewed in Relation 
to Over-All Operations.—The power con- 
ferred by this section upon the Utilities 
Commission to require transportation com- 
panies to maintain substantial service to 
the public in the performance of an abso- 
lute duty will not be denied even though 


the service may be unremunerative when 
singled out and related only to a particu- 
lar instance or locality, if the loss be 
viewed in relation to and as a part of 
the over-all operations of transportation, 
rather than as incidental and collateral 
thereto. State v. Atlantic Coast Line R. 
Corn 233GNee Ce 365,664 Soe.) (2d) ae72 
(1951). See State v. Atlantic Coast Line R. 
Co., 235 N. C. 273, 69 S. E. (2d) 502 (1952). 

Discontinuance of Agency Service. — A 
railroad company will not be required to 
continue agency service at one of its sta- 
tions at an annual loss, where the remain- 
ing service would provide for the needs 
and convenience of the public, simply be- 
cause to discontinue such service would in- 
convenience the principal shipper at that 


station. State v. Atlantic Coast Line R. 
Con 233m N.C. 365,064 oe. B,, (ed) (272 
(1951). 


Evidence held insufficient to justify dis- 
continuance of agency service. State v. 
Atlantic Coast Line R. Co., 235 N. C. 273, 
69 S. E. (2d) 502 (1952). 

An order of the Commission requiring 
a transportation company to maintain pub- 
lic service facilities must be considered 
prima facie reasonable and just, but this 
does not preclude the transportation com- 
pany affected from showing that the order 
was unsupported by competent, material 
and substantial evidence. State v. Atlantic 
Coast Line RiaCo., 238 °N. C. 701,78, 0. 
Ea (2d)eS0mCL953))r 

Cited in Sinclair v. Moore Cent. R. Co., 
DOeUNE Cm 380s oloue sy Ged moos. (L047). 


§ 62-40. To authorize lumber companies to transport commodities. 
The Utilities Commission has power to authorize lumber companies, having 
logging roads, to transport all kinds of commodities other than their own and pas- 
sengers, and to charge therefor reasonable rates to be approved by the Com- 
mission. (1911, c. 160; 1915, c. 6; C. S., s. 1039; 1933, c. 13465)8; 19418 ef 975) 


Establishing Joint Rate of Transporta-~ 
tion.—A lumber company, chartered and 
organized for the purpose of transporting 
its own products, may be created a limited 


public carrier by the order of the Commis- 
sion, under the provisions of this section. 
Corporation Comm. v. Atlantic Coast Line 
RY Co. 18? NOC424, 1212S) Es 7677 (1924). 


§ 62-41. To establish and regulate stations for freight and passen- 
gers.—The Commission is empowered and directed to require, where the public 
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necessity demands, and it is demonstrated that the revenue received will be suf- 
ficient to justify it, the establishment of stations by any company or corporation 
engaged in the transportation of freight and passengers in this State, and to re- 
quire the erection of depot accommodations commensurate with such business and 
revenue, and to require the erection of accommodations for loading and unloading 
livestock and for feeding, sheltering and protecting the same in transportation. 
The Commission shall not require any company or corporation to establish any 


station nearer to another station than five miles. 


(1899, c. 164, s. 2, subsec. 12; 


Reve, 11097 1913 C: "1555 Cros. 040 311933) 340 ot 104 ces am 


Cross Reference.—As to power of Utili- 
ties Commission to regulate building of 
shelters at railroad division points, see § 
60-54. 

Power to Require and Regulate Depots. 
—The Commission can order new depots 
established wherever they are needed, and 
has the lesser power to require proper 
facilities at those already established. Cor- 
poration Comm. v. Railroad, 139 N. C. 126, 
510 Si KE. 7931905)! 

May Require Track Scales—The Com- 
mission is empowered under this section, 
to require “depot accommodations com- 
mensurate with such business and revenue,” 
which justifies the Commission in requir- 
ing “track scales” at points along the line. 
Corporation Comm. v. Atlantic Coast Line 
R: Co. 139 N23 Ci 126,951 SME. 7939 (1905): 

The court, or the jury upon proper in- 
structions, as the case may be, should pass 


upon the reasonableness and necessity of 
an order of the Commission requiring track 
scales to be put in. Corporation Comm. v. 
Atlantic Coast Line R. Co., 139 N. C. 
126, 51 S. E. 793 (1905). 

Railroad Not Released from Private 
Contract.—The limitation on the powers of 
the Commission to require common car- 
riers to establish stations within five miles 
of each other does not release the carriers 
from a contract, with an individual, to 
maintain a flag stop within the bounds of 
his plantation. Parrott v. Atlantic, etc., R. 
Col, 165° N."C, 205)’ 81° S. Ews4sy(19ray 

Orders Subject to Review by the Courts. 
—The power of the Commission, under this 
section, cannot be unreasonably exercised, 
and its orders are subject to review by the 
superior court and the Supreme Court. 
Corporation Comm. vy. Atlantic Coast Line 
R. Co., 139°N: C. 126;°51°S) Ey 793 (1905) 


§ 62-42. To require change, repair, and additions to stations.—The 


Commission is empowered and directed to require a change of any station or the 
repairing, addition to, or change of any station house by any railroad or other 
transportation company in order to promote the security, convenience and accom- 
modation of the public, and to require the raising or lowering of the track at 
any crossing when deemed necessary. (1899, c. 164, s. 2, subsec. 13; Rev., s. 


1097 3+ C. 25.8 Sel 04191033) cial 34etsns 1041 cm0/)) 


Cross Reference.—See note under § 62- 
43. 

Liberal Construction.—This section and 
§ 62-43 are of a remedial nature, and will 
be liberally construed by the courts in favor 
of the exercise of the authority conferred. 
State v. Southern R. Co., 185 N. C. 435, 
117 S. E. 563 (1923). See State v. Southern 
R. Co., 196 N. C. 190, 145 S. EB. 19 (1928). 

Section Supplementary to Police Powers. 
—This section, authorizing the Commis- 
sion to require railroads to raise or lower 
their tracks at a crossing, is supplementary 
to and not in derogation of the exercise by 
the State, or an incorporated town au- 
thorized by it, of such police powers. At- 
lantic Coast Line Railroad v. Goldsboro, 
155 Na CesGnvidon Be, 614-(1914)3 

Entire Expense on Railroad—In New 
Yorksete,; RA&Ge me bristol 151) Uns 255G. 
14 8. Ct. 437, 38 L. Ed. 269 (1894), it was 


held that the imposition upon a railroad 
company of the entire expense of a change 
of grade at a railroad crossing is not a 
violation of any constitutional right. At- 
lantic Coast Line Railroad v. Goldsboro, 
ISSN CHS560 71 Oo, Heeorsn(roi ce 

In Cleveland v. Augusta, 102 Ga. 233, 29 
S. E. 584, 43 L. R. A. 6388 (1897), the court 
held that the railroad company was liable 
for the expense of raising its roadbed to 
conform to the city grade, and said that it 
must yield to the reasonable burden im- 
posed by the growth and development of 
the county or the city, and where the pub- 
lic welfare demands a change of grade of 
the highway or street, the railroad com- 
pany must, at its own expense, make such 
alterations in the grade of its crossings as 
will conform to the new grade. Atlantic 
Coast Line Railroad v. Goldsboro, 155 N 
Cy356,.7165. | Hah 461011) 
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§ 62-43. To provide for union depots.—The Commission is empowered 
and directed to require, when practicable, and when the necessities of the case, 
in its judgment, require, any two or more railroads which now or hereafter may 
enter any city or town to have one common or union passenger depot for the 
security, accommodation and convenience of the traveling public, and to unite 
in the joint undertaking and expense of erecting, constructing and maintaining 
such union passenger depot, commensurate with the business and revenue of such 
railroad companies or corporations, on such terms, regulations, provisions and 
conditions as the Commission shall prescribe. The railroads so ordered to con- 
struct a union depot shall have power to condemn land for such purpose, as in 
case of locating and constructing a line of railroad: Provided, that nothing in this 
section shall be construed to authorize the Commission to require the construction 
of such union depot should the railroad companies at the time of application for 
said order have separate depots, which, in the opinion of the Commission, are 
adequate and convenient and offer suitable accommodations for the traveling 


gird OOS aC Ose Cy est WO sen Co .nus tel O42 1935. cul 34..s.uo. Lot, 


c. 97.) 


Cross Reference.—As to power of rail- 
roads to condemn land for union station, 
see § 40-4. 

Liberal Construction.—The statute in its 
principal purpose may be considered as 
remedial in its nature, and as to that fea- 
ture will receive a liberal construction. 
Dewey v. Atlantic Coast Line R. Co., 142 
N. C. 392, 55 S. E. 292 (1906). See note 
under § 62-42. 

Section Valid Exercise of Legislative 
Power.—The power of the legislature to 
enact a statute of this character has been 
established by numerous and _ well-con- 
sidered decisions, and is no longer open to 
question. Corporation Comm. vy. Atlantic 
CoastabimewRsrCoy 1394N, Gn 126,) 5105; 
E. 793 (1905); Corporation Comm. v. Rail- 
road, 140 N. C. 239, 52 S. E. 941 (1905); 
Dewey v. Atlantic Coast Line R. Co., 142 
N. C. 392, 55 S. E. 292 (1906). 


Powers Given by Necessary Implication. 
—The statute authorizing the Commission 
to order union stations to be built and 
maintained carries with it the power to do 
what is reasonably necessary to execute 
such order, including the use of the streets 
of a town for legitimate railroad purposes, 
the laying of tracks, etc., necessary to that 
end. Griffin v. Southern R. Co., 150 N. C. 
312, 64 S. E. 16 (1909). 

When Union Stations May Be Required. 
—Under this section the Commission is 
empowered to direct the establishment of 
union stations under certain conditions. 
When these conditions are found to exist, 
then the two railroads may be compelled 
to unite in the erecting, constructing, and 
maintaining such union passenger depot 
commensurate with the business and 
revenues of such railroad companies on 
such terms, regulations, provisions and 
conditions as the Commission shall pre- 
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scribe. State v. Seaboard Air Line, etc., R. 
Co., 161 N. C. 270, 76 S. E. 554 (1912). 

The remedy was intended to apply to all 
the towns and cities in the State where, 
in the legal discretion of the Commission, 
the move is practicable, the convenience of 
the traveling public requires it, and the 
existing facilities, in the judgment of the 
Commission, are inadequate. Dewey v. 
Atlantic Coast Line R. Co., 142 N. C. 392, 
55 S. E. 292 (1906). 

Same—Must Be Practicable-——Whenever 
the Commission requires and orders a 
union station to be built, the only restric- 
tion in the statute is when “practicable.” 
The other matters as to the security, ac- 
commodation, and convenience of the 
public are simply reasons addressed to the 
judgment of the Commission. When there 
is an appeal from its order, the sole query 
for a jury, under the statute, is whether 
the execution of the order is “practicable.” 
The finding of the Commission that it is 
practicable is prima facie correct; and the 
burden is upon the defendant to show evi- 
dence to the contrary. State v. Seaboard 
Airline sete, ha Coy LOLHIN. Cl 270; 76: S. 
E. 554 (1912). 

New Union Station. — Under the provi- 
sions of this section and § 62-42, the Com- 
mission has the power to require railroad 
companies subject to its jurisdiction, which 
have constructed or maintained a union 
passenger station in a city or town of the 
State, to construct or equip a new union 
passenger station in such city or town upon 
its finding that the present station is inad- 
equate. State v. Southern Ry. Co., 196 N. 
C. 190, 145 S. E. 19 (1928). 

Jurisdiction Original — Exercised upon 
Own Motion or Petition of Interested Par- 
ties—The jurisdiction of the Commission 
with respect to the construction of passen- 
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ger stations is original, and may be exer- 
cised either upon its own motion or upon 
petition of interested parties. State v. 
Southern Ry. Co, 196 N. ©. 190, 145° S) EB: 
19 (1928). 


Parties.—Under this section, the Com- 
mission is not without jurisdiction of a 
proceeding with respect to the erection, 
construction, and maintenance of a new 
union passenger station in city or town, be- 
cause one or more railroad companies en- 
tering such city or town are not made par- 
ties in the proceeding. The presence of 
two or more railroad companies as parties 
is sufficient. Corporation Commission v. 
Southern Ry. Co., 196 N. C. 190, 145 S. E. 
19 (1928). 


Same—Lessor—Appeal. — Where three 
railroad companies use a union station in a 
city in connection with the operation of 
their railroads, two as owners, and the 
other as lessee of a fourth road, it is not 
jurisdictional before the Commission or the 
superior court on appeal under § 62-20 that 
in the proceedings before the Commission 
under this section and § 62-42 to compel 
them to build and maintain an adequate 
station, that the lessor railroad be a party, 
but it is not error for the trial judge to or- 
der that the lessor road be made a party 
and the cause proceeded with therein. State 
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v. Southern Ry. Co., 196 N. C. 190, 145 S. 
FE. 19 (1928). 

Interstate and Intrastate Carriers.—The 
order of the Commission for the joint erec- 
tion by an intrastate carrier and an inter- 
state carrier of a union station at a junc- 
tion cannot be regarded as objectionable so: 
far as it relates to the intrastate carrier, as 
a burden on interstate commerce, when it 
appears that the Commission was passing 
upon the petition of only a few cities or 
towns in the State separately and not as a 
part of a State-wide scheme, and the ex- 
penditures required were in amount too 
small to affect such commerce. State v. 
Southern R. Co., 185 N. C. 435, 117 S. E. 
563 (1923). 

Same—Federal Transportation Act Pro-. 
spective—The Federal Transportation Act 
was held prospective in its enforcement, 
and did not relate back to a final order of 
the Commission, not appealed from, for 
the erection of a union station where the 
lines of an intrastate and interstate carrier 
crossed each other, the execution of which 
had been stayed by the Commission until 
after the passage of the federal statute 
solely for the advantage of the carriers at 
their request. State v. Southern R. Co., 185 
NECe435 117 Sa 1.5630 ( 1983s 

Cited in Cole v. Atlantic Coast Line R. 
Co, 211,N..C. 591; 1919S. Besss (tage 


§ 62-44. To provide for separate waiting rooms for races. — The 
Commission is empowered and directed to require the establishment of separate 
waiting rooms at all stations for the white and colored races. (1899, c. 64, s. 2, 


subsec.* 1475) Revs, 1007 °C es 10450 i O35 5.0c wl oes eo 14 ee ae 


Cross References.—As to separate ac- 
commodations for different races on train 
or steamboat, see § 60-94; on street rail- 


ways, see § 60-135; on motor carriers, see 
§ 62-121.71. 


§ 62-45. To require construction of sidetracks.—The Commission is 


empowered and directed to require the construction of sidetracks by any rail- 
road company to industries already established or to be established: Provided, it 
is shown that the proportion of such revenue accruing to such sidetrack is suf- 
ficient within five years to pay the expenses of its construction. This shall not be 
construed to give the Commission authority to require railroad companies to con- 
struct sidetracks more than five hundred feet in length. (1899, c. 164, s. 2, subsec. 


ToieRev.ctsl097 °C. S. Ssh 044661 933,0c) 134,455. 3.01941 ao 


Cross Reference. — As to condemnation 
of land for industrial siding, see § 40-5. 

Purpose of Section—v7The General As- 
sembly, while not prohibiting the carrier 
from continuing to establish sidings at its 
pleasure, deemed it wise to take the power 
of refusing to grant or continue such sid- 
ings out of the arbitrary will of the com- 
mon carrier by authorizing the Commission 
to require the establishment of such sid- 
ings in proper cases. Corporation Comm. 
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v. Seaboard Air Line Railroad, 140 N. C. 
239, 52 S. E. 941 (1905). 

Not Interference with Interstate Com- 
merce.—The establishment of an industrial 
siding under the authority of the Commis- 
sion is not an interference with interstate 
commerce. State v. Southern R. Co., 153 
N. C. 559, 69 S. E. 621 (1910); Missouri 
Pac.” Rs Co. v.. Statee216 UW. S626e magne 
Ct. 330, 54 L. Ed. 472 (1910). 

Restriction upon Power.—The Commis- 
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sion can require a railroad company to 
build a sidetrack to an industrial plant only 
upon the company’s right of way or when 
the right of way is tendered. State v. 
Southern R. Go. 153 N. C. 559, 69S: E. 
621 (1910). 

Restriction as to Revenue.—The power 
conferred upon the Commission to order 
a railroad company to build a sidetrack, is 
with the restriction that the revenue from 
such sidetrack shall be “sufficient within 
five years to pay the expenses of construc- 
tion;’”’ and the lower court having denied 
the authority of the Commission in this ac- 
tion, the presumption is in favor of its 
judgment, and it will be affirmed in the 
absence of evidence tending to show that 
the revenue will be sufficient according to 
the terms of the statute. State v. Southern 
Rem Commeoan NiiG2 559) 69 ona Oz 1e CLOT 0) 

Restriction as to Length.—The section 
confers upon the Commission the power 
to establish sidings under certain condi- 
tions, and restricts the exercise of such a 
right to 500 feet in length. Hales v. At- 
lantic Coast Line R. Co., 172 N. C. 104, 90 
S. 1B. dak (iene). 

Rights of Intervening Owners.—A rail- 
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road company, of its own initiative or by 
virtue of a contract with private persons, 
can acquire no right to construct and use 
sidetracks to private industries off their 
right of way and over the lands of inter- 
vening owners against the will of such 
owners. When they have once permanently 
located their line, they are, as a rule, re- 
stricted to that and the right of way inci- 
dent to it. Hales vy. Atlantic Coast Line R. 
COmii2aNs Gr102 9080" Bite (19.16)2 

Nonresident Railroad without Power of 
Eminent Domain.—The Commission can- 
not confer the power of eminent domain, 
and when the legislature has not conferred 
such power upon a nonresident railroad 
company respecting the construction of a 
sidetrack over the lands of others, an or- 
der of the Commission for the railroad to 
build such a track is void. Butler v. Penn 
Wobaceo) Cons 1529 N» C2416, 682550 H 212 
(1910); State v. Southern R. Co., 153 N. C. 
559, 69 S. E. 621 (1910). 

Cited in Aileen Mills v. Norfolk-So. R. 
R. Co., 194 N. C. 647, 140 S. E. 306 (1927); 
Seaboard Air Line R. Co. v. Atlantic 
Coast LinesRe Co.v240 N.C. 495;°82:5.. E. 
(2d) 771 (1954). 


§ 62-46. To require trains to be run over railroads and connections 
at intersections.—The Commission is empowered and directed to require, when 
practicable and when the necessities of the traveling public, in the judgment of 
the Commission, demand, that any railroad in this State shall install and operate 
one or more passenger or freight trains over its road, and also require any two or 
more railroads having intersecting points to make close connection at such points: 


Provided, that no order under this section shall be made unless the business of the 
failroad justifies it. (1907, c. 469, s. 3; C. S., s. 1045; 1933, c. 134, s. 8; 1941, c. 


97.) 


Connection Contemplated One of Trains 
as Well as Tracks.— The connection re- 
quired is one of trains as well as of tracks. 
The public cannot travel upon a_ track 
alone, nor upon a train without a track. 
Both are required to furnish facilities for 
traveling at all, and close connection of 
both to secure the convenience of the 
traveling public. North Carolina Corp. 
GommnyerAtiantic Coast Lines R. Co} 13% 
NeiGs 140.1} 199 <Gi904): 

Running Additional Trains.—It is within 
the power of the Commission to compel a 
railroad company to make reasonable con- 
nections with other roads so as to promote 
the convenience of the traveling public, and 
an order requiring the running of an addi- 
tional train for that purpose, if otherwise 
just and reasonable, is not inherently un- 
just and unreasonable because the running 
of such train will impose some pecuniary 
loss on the company. Atlantic Coast Line 
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Ra Coy-ve North. Carolina Corp, Comm», 
RUG. Wekomiees Waom Gta 585 m5 baal d 033 
(1907). 

Private Persons May Not Maintain Ac- 
tion to Force Continuing Operation.—Per- 
sons asserting unliquidated damages past 
and prospective resulting to them as con- 
signees and consignors from the abandon- 
ment of the operation of a railroad may 
not in their individual capacities maintain 
an action to force continuing operation of 
the railroad by the appointment of a per- 
manent operating receiver, since such dam- 
ages, though possibly different in degree, 
are not different in kind from those sus- 
tained by the public generally, and since 
the power to require continuous operation 
in the public interest of the State is vested 
exclusively by statute in the Utilities Com- 
mission. Sinclair v. Moore Cent. R. Co., 
S98" N* C. 389, 45 5.°b. (2d) 555 (1947). 
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§ 62-47. May authorize operation of fast mail trains; discontinu- 
ance of passenger service.—The Utilities Commission is hereby empowered, 
whenever it shall appear wise and proper to do so, to authorize any railroad com- 
pany to run one or more fast mail trains over its road, which shall stop only at 
such stations on the line of the road as may be designated by the company: Pro- 
vided, that in addition to such fast mail train such railroad company shall run at 
least one passenger train in each direction over its road on every day except Sun- 
day, which shall stop at every station on the road at which passengers may wish 
to be taken up or put off: Provided further, that nothing in this section shall be 
construed as preventing the running of local passenger trains on Sunday. The 
Utilities Commission, or its successor, however, shall have and it is hereby vested 
with the power in any case in which the convenience and necessity of the traveling 
public do not require the running of passenger trains upon its railroad to author- 
ize such railroad company to cease the operation of passenger trains as long as 
the convenience and necessity of the traveling public shall not require such opera- 
tion: Provided that this section and any ruling hereafter made by the Utilities 
Commission, or its successors, shall not be construed as abrogating or repealing 
the provisions of any charter or franchise requiring such common carrier to 
furnish daily freight service over its lines, nor cause the discontinuance of daily 
freight service where now maintained. (1893, c. 97; Rev., s. 2614; C. S., s. 3481; 
1933, ¢.. 1345 0sMorecm 528 a1 G4 1ven 97a, So) 


Editor’s Note.— The 1933 amendment For note on abandonments and partial 
added the provision relating to discon- discontinuances of passenger service by 
tinuance of passenger service. railroads, see 31 N. C. Law Rev. 137. 


§ 62-48. To inspect railroads as to equipment and facilities, and to 
require repair.—The Commission is empowered and directed, from time to 
time, to carefully examine into and inspect the condition of each railroad, its 
equipment and facilities, in regard to the public’s safety and convenience; and if 
any are found by it to be unsafe, it shall at once notify and require the railroad 
company to put the same in repair. (1907, c. 469, s. 3; C. S., s. 1046; 1933, c. 
134, s. 8; 1941, c. 97.) 

Cited in Sinclair v. Moore Cent. R. Co., 
228 N. C. 389, 45 S. E. (2d) 555 (1947). 


S 62-49. To require installation and maintenance of block system 
and safety devices.—The Commission is empowered and directed to require 
any railroad company to install and put in operation and maintain upon the whole 
or any part of its road a block system or telegraphy or any other reasonable safety 
device, but no railroad company shall be required to install a block system upon 
any part of its road unless at least eight trains each way per day are operated 
on that part. (1907, c. 469, s. lb; C. S., s. 1047; 1933, c. 134, s. 8; 1941, c. 97.) 

Lack of “Block System” as Negligence. C. 32, 59 S. E. 152 (1907), citing Stewart v. 
—The lack of a “block system”, when re- Raleigh, etc., R. Co., 137 N. C. 687, 50 S. 
quired, is held to be negligence per se. E. 312 (1905); Stewart v. Railroad, 141 
Gerringer v. North Carolina R. Co., 146 N. N. C. 253, 53 S. E. 877 (1906). 


§ 62-50. To regulate crossings and to abolish grade crossings.— 
The Commission is empowered and directed to require the raising or lowering of 
any tracks or highway at any highway or railroad crossing, and to designate who 
shall pay for the same; and, when it thinks proper, partition the cost of abolishing 
grade crossings and the raising or lowering of said track or highway among the 
railroads and municipalities interested. (1907, c. 469, s. 1c; 1911, c. 197, s. 1; 
CS. 9) 1048 81953) C1 3456.08 lod tc 07.) 

Cross References.—See § 62-42 and note. ways and maintaining defective crossings, 
As to municipal authority, see § 160-54 see § 60-43. As to cattleguards and private 
and note. As to intersection with high- crossings, see § 60-48. As to the power of 
ways, see § 60-42. As to obstructing high- the State Highway Commission to require 
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the installation of signals and other safety 
devices, see § 136-20. 

Editor’s Note—The General Assembly 
can make the abolition of grade crossings 
by railroads imperative instead of leaving 
it, as now, unexercised in the discretion of 
the Corporation (now Utilities) Commis- 
sion, and can place the cost of doing so 
upon the corporations, whose duty it is to 
remove them. Northern Pac. R. Co. v. 
Minnesota, 208 U. S. 583, 28 S. Ct. 341, 52 
L. Ed. 630 (1908), cited in Atlantic Coast 
Line Railroad v. Goldsboro, 155 N. C. 356, 
71 S. E. 514 (1911). In the meantime, like 
any collision, or a derailment, the act itself 
is prima facie negligence on the part of the 
railroad company. Marcom y. Raleigh, etc., 
R. Co., 126 N. C. 200, 35 S. E. 423 (1900). 


This matter has heretofore been called to 


the public attention in Cooper y. Railroad, 
140 N. C. 209, 52 S. E. 932 (1905); Gerrin- 
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FE. 514 (1911), affirmed in 232 U. S. 548, 34 
S. Ct. 364, 58 L. Ed. 721 (1914); McMillian 
v. Atlantic, etc., Ri.Cod 172 N. C,853;.90 Si 
E. 683 (1916); Borden v. Southern R. Co., 
175 Ne C179) 95 5. H.2146.(1918); Goff v; 
Atlantic Coast Line R. Co., 179 N. C. 216, 
102 S. E. 320 (1920). 

Commission Vested with Full Power.— 
The Corporation (now Utilities) Commis- 
sion is vested with full and complete power 
to compel the raising or lowering of the 
track, to remove all danger to those using 
the public roads. Gerringer v. North Caro- 
inde Rem Cone 146 NosG 23285 Ob ob a5 
(1907). 

Authority is conferred by statute upon 
the Corporation (now Utilities) Commis- 
sion to abolish grade crossings by a rail- 
road company when by the operation of 
the railroad they become dangerous or in- 
convenient to the public traveling along 


wer v. Railroad, 146 N. C. 32, 59 S. E. 152 
(1907); Wilson v. Railroad, 152 N. C. 333, 
55 S. EB. 257 (1910); Atlantic Coast Line 
Railroad v. Goldsboro, 155 N. C. 356, 71 S. 


the highways or private ways. ‘Tate v. 
Seaboard Air Line R. Co., 168 N. C. 523, 
845 B.1 808) (9m): 


§ 62-51. To require installation and maintenance of automatic 
signals at railroad intersections, etc.—The Commission is empowered and 
directed to require, when public safety demands, when and in case two or more 
railroads now cross or may hereafter cross each other at a common grade, or 
any railroad crosses any stream or harbor by means of a bridge, to install and 
maintain such a system of interlocking or automatic signals as will render it safe 
for engines and trains to pass over such crossings or bridge without stopping, 
and to apportion the cost of installation and maintenance between said railroads 
Eernayibenust and propers (Ol sics10/ aoe 2 eh x occa Ol ome Osase ls Coss, 
1G49 91036 aor 134ise So S104 1 Mos 97.2) 


§ 62-52. To require railroads to enter towns and maintain depots 
in certain cases.—Where two or more railroads may maintain freight depots 
and a union passenger depot within one mile of a town of two thousand population 
for the convenience of the inhabitants thereof, and do not enter the corporate 
limits of the town, it is the duty of the Utilities Commission, upon the petition of 
a majority of the qualified voters of the said town, which petition shall be prop- 
erly sworn to by the signers thereof, to require and compel, where practicable, 
the said railroads to run their lines into or through the corporate limits of the 
said town, and construct, equip, and maintain suitable passenger and freight 
depots at some convenient place or places therein, and the passenger depot shall 
be a union station and be built and maintained by the several railroads according 
to a plan and in such a manner as shall be approved by the Commission. 

When a petition is filed with the Utilities Commission as aforesaid, the Com- 
mission shall set a day for the hearing thereof, which day shall be not more than 
twenty days from the filing of said petition, and shall immediately cause a notice 
to issue to the railroads interested in the matter set out in the petition, and after 
the hearing of the matter on the day named in the notice, the Commission, if it 
deem it practicable, shall thereupon cause an order to be made requiring the said 
railroads to build, equip, and maintain in a suitable manner roadbeds, yards and 
depots, and any other necessary buildings or equipment, at convenient places 
within the limits of said town, as to it seems proper for the needs and growth of 
the business and inhabitants of the said town. 

The order of the Utilities Commission to the railroads shall name a time within 
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which all the necessary work of entering the said town and construction of depots 
and other buildings shall be completed and opened to the public for the transaction 
of business, and the said railroads, for every day beyond the said time that they 
shall not be in operation according to the said order, shall pay the sum of fifty 
dollars for each and every day of such failure and neglect, to the board of com- 
missioners or aldermen of said town, which shall be for the benefit of the said 
town, this amount to be recovered as in other actions. 

This section shall also apply to any railroad that may hereafter enter into or 
run within one mile of the corporate limits of said town, and the Utilities Com- 
mission shall have the power to require such railroads to unite with the other rail- 
roads in maintaining the depots, tracks, and other structures, and also pay such 
part of the cost thereof as to the said Utilities Commission may seem proper. 

The railroads have the power to condemn such quantity of lands, including 
gardens, yards, residences and the premises pertaining thereto, as are necessary 
for the purposes of this section, the condemnation proceedings to be had in the 
same manner as now provided by law. (1907, c. 465; C. S., s. 1050; 1933, c. 134, 
So el OL cw Ose) 


§ 62-53. To consent to abandonment or relocation of depots. —A 
railroad corporation which has established and maintained for a year a passenger 
station or freight depot at a point upon its road shall not abandon such station or 
depot, nor substantially diminish the accommodation furnished by the stopping of 
trains, except by consent of the Commission. Freight or passenger depots may 
be relocated upon the written approval of the Commission. (1899, c. 164, ss. 19, 
20s Rev. ms. LOV8iC B54 sel Col 1933 Rcmis4ycwes lO atcn O7Ay) 


§ 62-54. To regulate crossings of telephone, telegraph, electric 
power lines and crossings of rights of way of railroads and other utili- 
ties by another utility.—The Utilities Commission upon its own motion or 
upon petition of any utility operating in this State and subject to regulation by 
the Utilities Commission under the provisions of this chapter or upon petition of 
the North Carolina Rural Electrification Authority on behalf of any electric mem- 
bership corporation organized under chapter 291 of the Public Laws of 1935, as 
amended, or church or other place of public worship shall have the power and 
authority, after notice and hearing, to order the lines and right of way of any 
utility, railroad or electric membership corporation or church or other place of 
public worship to be crossed by any other utility or electric membership corpora- 
tion, or church or other place of public worship. The Commission, in all such 
cases, may require any telephone, telegraph or electric power lines making such 
crossings to be constructed and maintained in a safe manner and in accord with 
accepted and approved standards of safety so that the wires of one line will not 
fall upon the other or that the wires of any telephone, telegraph or electric power 
lines shall not fall upon the track and right of way of any railroad, and to pre- 
scribe the manner in which such construction shall be done. The Commission shall 
also have the power and authority to discontinue and prohibit such crossings 
where they are unnecessary and can reasonably be avoided and to order changes 
in existing crossings when deemed necessary. In all cases in which the Commis- 
sion orders such crossings to be made or changed and when the parties affected 
cannot agree upon the cost of the construction of such crossings or the damages 
to be paid to one of the parties for the privilege of crossing the lines of such 
party, it shall be the duty of the Commission to apportion the cost of such con- 
struction and to fix the damage if any to be paid and to apportion the damages, 
if any, among the parties in such manner as may be just and equitable. Nothing 
in this section shall be construed to limit the right and power of the Utilities 
Commission in all cases in which it shall determine that any crossing of the lines 
of one utility over the lines of another has been rendered dangerous by the 
presence of high tension wire or wires of any electric power or light company to 
require the utility owning such high tension wire or wires to pay the entire cost 
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of constructing and maintaining such crossing in a safe manner. This section shall 
not be construed to limit the right of eminent domain conferred upon railroads, 
utilities, electric membership corporations, churches and other places of public 
worship by the laws of this State or to limit the right and duty conferred by law 
with respect to crossing of railroads and highways or railroads crossing rail- 
roads, but the duty imposed and the remedy given by this section shall be in 
addition to other duties and remedies now prescribed by law. Any party shall 
have the right of appeal from any final order or decision or determination of 
the Commission as provided by law for appeals from orders or decisions or final 
determinations ot the Utilities Commission. * (1913, ¢) 130/%s/71+¢, S.,) 5.1052: 
1939 RCMIS4 WS, Gs 194 eee 97361949" c01029,' 5.114) 


Local Modification.—Ashe: 1929, c. 101. 
Editor’s Note—vThe 1949 amendment re- 
wrote this section. Chapter 291 of Public 


tence, was codified as §§ 117-6 to 117-27. 
For brief comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 493. 


Laws 1935, referred to in the first sen- 


§ 62-55. To regulate delivery of freight, express, and baggage.— 
The Utilities Commission shall make reasonable and just rules— 
(1) For the handling of freight and baggage at stations. 
(2) As to charges by any company or corporation engaged in the carriage 
of freight or express for the necessary handling and delivery of the 
same at all stations. (1899, c. 164, s. 2, subsecs. 2, 7; Rev., s. 1094; 
CS 10595019353, Gelade Seo 19419 er97.) 
Cross Reference.—As to penalty for fail- 
ure to deliver freight upon tender of pay- 
ment for carriage, see § 60-114. 


§ 62-56. To prevent discriminations. — The Utilities Commission shall 
make reasonable and just rules and regulations— 

(1) To prevent discrimination in the transportation of freight or passengers, 
or in furnishing electricity, electric light, current, power or gas. 

(2) To prevent the giving, paying or receiving of any rebate or bonus, 
directly or indirectly, or the misleading or deceiving the public in 
any manner as to real rates charged for freight, express or passengers, 
or in furnishing electricity, electric light, current, power or gas. (1899, 
CP LOA, Saez, subsecs. 6) one ey ys sas O95 ee 1013)*c1272s5625C) Saus. 
LOS 933 ecral 34555. 18 19419 62.97.) 


Cross Reference.—As to discrimination tance. Hines v. Wilmington, etc., Railroad, 


in railroad rates, see §§ 60-5 to 60-8, 60-92 
and 62-143. 

Discrimination Defined.—Discrimination 
in freight tariffs by railroad companies, 
means to charge shippers of freight un- 
equal sums for carrying the same quantity 


95 N. C. 434 (1886). 

A railroad carrying logs to a sawmill 
cannot charge a shipper agreeing to ship 
the manufactured products by the same 
line less for the same service than it 
charges a shipper who makes no such 


of freight equal distances; that is, more in 
proportion for a short than for a long dis- 


agreement. Lumber Co. v. Railroad, 136 N. 
C. 479, 48 S. E. 813 (1904). 


§ 62-56.1. To require extension or contraction of railroad switch- 
ing limits.—(a) Powers of Utilities Commission—In addition to the powers 
and duties conferred upon the North Carolina Utilities Commission by chapter 62 
of the General Statutes of North Carolina, the said North Carolina Utilities Com- 
mission is hereby authorized and empowered to require the extension or contrac- 
tion of the boundaries of the switching limits of any railroad company at any 
point where the Commission has information that a shipper or a prospective 
shipper is being discriminated against or subjected to unreasonable practices, or 
where it would be to the best interest of the shipper or prospective shipper to be 
included in the switching limits or excluded from the switching limits. 

(b) Application to Be Included within Switching Limits; Notice; Hearing and 
Order.—Upon the application of any shipper or prospective shipper to be included 
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within the switching limits of a terminal or junction which is served by more than 
one railroad, the North Carolina Utilities Commission may cause notice to be 
given to the carrier or carriers serving such terminal. If upon investigation and 
hearing based upon such application the Commission finds that such shipper or 
prospective shipper should be within or without the switching limits of the ter- 
minal or junction, then the Commission is authorized and empowered to order the 
switching limits extended or contracted as the facts may warrant in each case. 

(c) Switching Limits to Be Observed Regardless of Character of Traffic—The 
boundaries of switching limits which have been or may be established hereunder 
shall be the boundaries to be observed by the railroad company, carrier or carriers 
whether or not the traffic moving into said boundaries or out of said boundaries 
is either interstate or intrastate in character. 


(d) Penalties for Failure to Comply with Commission Orders, ete—The fail- 
ure or refusal of any railroad company, carrier or carriers to conform to or obey 
any decision, rule, regulation or order made by the Commission under the provi- 
sions of this section shall subject said railroad company, carrier or carriers 
refusing or failing to comply herewith to a penalty of five hundred dollars 
($500. 00) ; and each day that such failure or refusal to conform to or obey any 
decision, rule, regulation or order of the Commission shall subject said railroad 
company, carrier. or carriers to a separate and distinct penalty of five hundred 
dollars ($500.00), the same to be certified to and prosecuted by the Attorney 
General as provided in chapter 62 of the General Statutes of North Carolina. 
(1947, c. 1075, ss. 1-4.) 


§ 62-57. To fix a standard for gas.—The Utilities Commission shall fix, 
establish and promulgate a standard of quality for gas and prescribe rules and reg- 
ulations for the enforcement of and obedience to the same. (1919, c. 32; C. S., 


SLOSS 1935 1548s Sel o4 ec Og) 


§ 62-58. To regulate shipment of inflammable substances.—The 
Utilities Commission is authorized and empowered to adopt and promulgate rules 
for the shipment of inflammable and explosive articles; cotton which has been 
partially consumed by fire, and such other like articles as in its opinion may be 
apt to render transportation dangerous. And after the promulgation of such 
rules, no common carrier shall be required to receive or transport any such articles 
except when tendered in accordance with the said rules; nor shall such common 
carrier be liable for any penalty for refusal to receive such article for shipment 
until all the rules prescribed by the Utilities Commission in regard to the ship- 
ments of the same shall beycomplied with, (1907, .¢ 471, Ss. 17C2 SG )cmlO5e 
LOSS CAL SAL SRS S104 ee O7e) 

The Commission is particularly author- articles as freight. Tilley v. Norfolk, etc., 
ized to regulate the carriage of inflammable R. Co., 162 N. C. 37, 77 S. E. 994 (1913). 


S 62-59. To regulate demurrage, storage, placing, and loading of 
cars.—The Commission shall make rules, regulations and rates governing demur- 
rage and storage charges by railroad companies and other transportation com- 
panies ; and shall make rules governing railroad companies in the placing of cars 
for loading and unloading and in fixing time limit for delivery of freights after 
the same have been received by the transportation companies for shipment. G1 903: 


C. 5423 BREVEs Sao1A003s Co Sasmal 007e91933 Scwel 34) cee iL Ot Uemcns am) 


Cross References.—As to time before Editor’s Note.—For cases decided under 
charge for demurrage may be made, see § the former statute which related to the 
60-123. As to reasonable time for trans- duty of railroad companies to place cars 
porting freight, see § 60-112. for loading, see note to § 60-118. 


S 62-60. To fix rate of speed through towns; procedure.—lf a rail- 
road company is of the opinion that an ordinance of a city or town through which 
a line of its railroad passes regulating the speed at which trains may run while 
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passing through said city or town, is unreasonable or oppressive, such railroad 
company may file its petition before the Utilities Commission, setting forth all the 
facts, and asking relief against such ordinance, and that the Utilities Commission 
prescribe the rate of speed at which trains may run through said municipality. 
Upon the filing of the petition a copy thereof shall be mailed, in a registered 
letter, or by certified mail, to the mayor or chief officer of the town or municipal- 
ity, together with a notice from the Utilities Commission, setting forth that on a 
day named in the notice the petition of the railroad company will be heard, and 
that the city or town named in the petition will be heard at that time in opposi- 
tion to the prayer of the petition. And upon the return day of the notice the 
Utilities Commission shall hear the petition, but any hearing granted by the 
Utilities Commission shall be had at the town, city or locality where the con- 
ditions complained of are alleged to exist, or some member of the said Commis- 
sion shall take evidence, both for the petition and against it, at such city, town 
or locality, and report to the full Commission before any decision is made by 
the Commission. 


Either party, petitioner or respondent, has the right to introduce testimony 
and to be heard by counsel; and the Utilities Commission, after hearing the 
petition, answer, evidence and argument, shall render judgment thereon. If the 
Commission finds that such ordinance 1s reasonable and just the petition shall be 
dismissed, and the petitioner shall pay all the cost, to be taxed by the clerk to the 
Utilities Commission. If the Commission is of the opinion that the ordinance is 
unreasonable, it shall so adjudge; and in addition thereto it shall prescribe the 
maximum rates of speed for passing through such town. And thereafter the rail- 
road company may run its trains through such town or city at speeds not greater 
than those prescribed by the Utilities Commission, and the ordinance adjudged to 
be unreasonable shall not be enforced against such railroad company. 


If the judgment of the Utilities Commission is in favor of the petitioner, it shall 
be lawful for the Utilities Commission to make such order as to the payment of the 
costs as shall seem just. It may require either party to pay the same or it may 
divide the same. The costs in such proceeding shall be the same as are fixed by 
law for similar services in the superior court. (1903, c. 552; Rev., ss. 1101, 1102, 
Porro ee OSeeal G3) tc loses. o 104 Ren 9/7 195 /6c elt 52.15.05, ) 


Local Modification.—Cumberland, Rock- 
ingham, Union, Wayne: C. S. § 1058. 

Editor’s Note. — The 1957 amendment 
inserted in line nine of the first paragraph 
the words “or by certified mail.” 

Regulation within Police Power of State. 
—In Gladson v. Minnesota, 166 U. S. 427, 
oe. Cts 628, 4 D. Rd? 1064 (1897), the 
court said: “The state which created the 
corporation may make all needful regula- 
tions of a police character for the govern- 


road within the jurisdiction. It may pre- 
scribe the rate of speed at which the trains 
shall run, and the places at which they 
shall stop, and may make any other rea- 
sonable regulations for their management 
in order to secure the object of its incorpo- 
ration, and the safety, good order, con- 
venience and comfort of its passengers and 
of the public.’ North Carolina Corp. 
Comm. v. Atlantic Coast Line R. Co., 137 
N. C. 1, 49 S. E. 191, 197 (1904). 


ment of the company while operating its 


§ 62-61. To hear and determine controversies submitted.—When a 
company or corporation embraced in this chapter has a controversy with another 
corporation or person, and all the parties to such controversy agree in writing to 
submit such controversy to the Commission as arbitrator, the Commission shall 
act as such, and after due notice to all parties interested shall proceed to hear 
the same, and its award shall be final. Such award in cases where land or an 
interest in land is concerned shall immediately be certified to the clerk of the 
superior court of the county in which said land is situated, and shall by such 
clerk be docketed in the judgment docket for such county, and from such docketing 
shall be a judgment of the superior court for such county. Parties may appear in 
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person or by attorney before such arbitrator. 

CPS 6yS.11059211933, cul 54,°s) GLO 5975) 
Cross Reference.—As to power of Utili- 

ties Commission to. settle dispute between 

railroad and drainage district, see § 156-91. 


C1899 “cml64. or25 sf Reve. s 10/a0 


§ 62-62. To investigate accidents. — The Commission may investigate 
the causes of any accident on a railroad or steamboat which it may deem to require 
investigation, and any evidence taken upon such investigation shall be reduced to 
writing, filed in the office of the Commission, and be subject to public inspection. 
(1899, ¢.° 164, -s. 24; Rev.. s1005."CrS., Ss) LOG ht 1935, cn 134 50 C551 94 ee ae, 


§ 62-63. To notify of violation of rules and institute suit.—The Com- 
mission, whenever in its judgment any public utility has violated any law, shall 
give notice thereof in writing to such corporation, and, if the violation or neglect 
is continued after such notice, shall forthwith present the facts to the Attorney 
General, who shall take such proceedings thereon as he may deem expedient. 


(1899, c. 164, Ss. 82 Revjis, 11132 ©, S;, 5, 1062271933, co 134) ses Oem 


This section must be construed as being 
mandatory. The statute makes it clearly 
the duty of the Attorney General, when 
called upon, to prosecute any suit or action 
which may be deemed necessary to secure 
the enforcement of the laws of the State, in 


regard to the fixing of maximum rates. 
Southern R. Co. v. McNeill, 155 F. 756 
(1907). 

Private Persons May Not Maintain Ac- 
tion to Force Continuing Operation of 
Railroad.—See note to § 62-46. 


§ 62-64. Utilities Commission authorized to enter agreement of in- 
demnity as to oyster beds in New River. — The Utilities Commission is 
authorized and empowered to enter into a contract with the United States or the 
Secretary of War on behalf of the State of North Carolina, by the terms of which 
it shall be agreed that the State of North Carolina will save the United States 
free from liability for damages to oyster beds in New River arising from the 
dredging and maintenance of a channel ten feet deep and ninety feet wide therein, 
between the Inland Waterway and Jacksonville: Provided, the liability of the 
State of North Carolina under such contract shall not exceed the total sum of five 
thousand dollars ($5,000). 


The enactment of this statute shall not be treated or considered as any admission 
on the part of the State that the owner of such oyster beds who have not executed 
waivers or releases prior to February 24, 1939, shall be entitled to any damages 
by reason of the dredging and maintenance of the said channel, and no payment 
shall be made on account of such claims unless and until the owners of such oyster 
beds shall show that there has been sustained actual damages to such oyster beds 
on account of the dredging and maintenance of said channel. (1939, c. 51; 1941, 


c. 97.) 
ARTICLE 4. 
Public Utilities Act of 1933. 


§ 62-65. Definitions.—(a) The term “Commission” shall mean the Utili- 
ties Commission. 


(b) The term “corporation,” when used in this article, includes a private cor- 
poration, an association, a joint stock association or a business trust. 

(c) The term “municipality,” when used in this article, includes a city, a 
county, a village, a town, and any other public corporation existing, created or 
organized as a governmental unit under the Constitution or laws of the State. 

(d) The term “person,” when used in this article, includes a natural person, 
a partnership or two or more persons having a joint or common interest, and a 
corporation as hereinbefore defined. 

(e) The term “public utility,” when used in this article, includes persons and 
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corporations, or their lessees, trustees and receivers now or hereafter owning or 
operating in this State equipment or facilities for: 

(1) Producing, generating, transmitting, delivering or furnishing gas, elec- 
tricity, steam or any other agency for the production of light, heat or 
power to or for the public for compensation ; 

(2) Diverting, developing, pumping, impounding, distributing or furnishing 
water to or for the public for compensation; provided, however, that 
the term “public utility” shall not include any person or company 
whose sole operation consists of selling water to less than twenty-five 
(25) residential customers; 


(3) Transporting persons or property by street, suburban or interurban rail- 
ways for the public for compensation ; 

(4) Transporting persons or property by motor vehicles for the public for 
compensation, but not including taxicab, operating on call, or truck 
transfer service in cities or towns: 

(5) Transporting or conveying gas, crude oil or other fluid substance by 
pipeline for the public for compensation ; 

(6) Conveying or transmitting messages or communications by telephone or 
telegraph, where such service is offered to the public for compensa- 
tion ; 

(7) The term “public utility” shall for rate making purposes only include 
any person producing, generating or furnishing any of the foregoing 
services to another person for distribution to or for the public for 
compensation. 

The term “public utility” shall not include any person not otherwise a public 
utility, who furnishes the services or commodity only to himself, his employees or 
tenants when such service or commodity is not resold to or used by others. The 
business of any public utility other than of the character defined in subdivisions 
(1) to (7), inclusive, of subsection (e) of this section is not subject to the provi- 
sions of this article. 

(f) The term “rate,” when used in this article, means and includes every com- 
pensation, charge, fare, toll, rental and classification, or any of them, demanded, 
observed, charged or collected by any public utility, for any service, product or 
commodity offered by it to the public, and any rules, regulations, practices or 
contracts affecting any such compensation, charge, fare, toll, rental or classifi- 


cation. (1933, c. 134, s. 8; c. 307, s. 1; 1941, c. 97; 1959, c. 639, s. 154) 


Editor’s Note. — The 1959 amendment 
added the proviso to subdivision (2) of 
subsection (e). 

Article Not in Conflict with Chapter 75. 
—The provisions of this article as to rate 
regulation are not in conflict with chapter 
75. Bennett v. Southern Ry. Co., 211 N. 
Cr474, 191°S. Bs 240, (19387), 

Where parties constructed water mains 
from end of municipal lines to their prop- 
erties, permitting others to tap into the 
mains, and the municipality installed 
meters and furnished water to the others 
directly, parties were not public utilities 


within subsection (e) (2) of this section 
so as to give the Utilities Commission 
jurisdiction. State v. New Hope Road 
WiatersCo,, 228 NaiCee7, 1102) S,2Han(2d) 
377 (1958). 

Applied in City Coach Co. v. Gastonia 
sbransity Coy e227 Na Caso 42150. (2d) 
398 (1947). 

Quoted in part in Grimesland v. Wash- 
ington 2e4eNe) Clit? 66, Se Bee(ed) 1794 
(1951). 

Cited in Russ v. Western Union Tel. 
Co. 7222 Niue 5 0¢. ess 5.0. B.A (2d)) 681 
(1943). 


§ 62-66. Rates must be just and reasonable. — Every rate made, de- 
manded or received by any public utility, or by any two or more public utilities 


jointly, shall be just and reasonable. 


Quoted in State v. State, 239 N. C. 333, 
80S? E. (2d) 133 (1954). 


Mig 


(1933, c. 307, s. 2.) 
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§ 62-67. Service. — Every public utility shall furnish adequate, efficient 
and reasonable service. (1933, c. 307, s. 3.) 


§ 62-68. To file rate schedules with Commission.—Under such rules 
and regulations as the Commission may prescribe, every public utility shall file 
with the Commission, within such time and in such form as the Commission may 
designate, schedules showing all rates established by it and collected or enforced, 
or to be collected or enforced within the jurisdiction of the Commission. The util- 
ity shall keep copies of such schedules open to public inspection under such rules 
and regulations as the Commission may prescribe. (1933, c. 307, s. 4.) 

Cited in Russ v. Western Union Tel. Co., High Point v. Duke Power (Connects 
222 N. C. 504, 23 S. E. (2d) 681 (1943); Supp. 339 (1940). 


§ 62-69. Rates varying from schedule prohibited.—No public utility 
shall directly or indirectly, by any device whatsoever, or in anywise charge, de- 
mand, collect or receive from any person a greater or less compensation for any 
service rendered or to be rendered by such public utility than that prescribed in 
the schedules of such public utility applicable thereto then filed in the manner pro- 
vided in this article, nor shall any person receive or accept any service from a pub- 
lic utility for a compensation greater or less than that prescribed in such schedules. 


CORES es oll, i, 


At termination of contract between city 
and electric company, city officials were 


unlawful rate by billing the city for current 
on rates contained in the old contract 


doubtful whether it would be advantageous 
to adopt new schedule of electric company 
and elected to take current on basis 
from month to month. It was held that 
the electric company was not exacting an 


rather than under the new schedule. High 
Point v. Duke Power Co., 34 F. Supp. 339 
(1940). 

Cited in Russ v. Western Union ‘Tel. 
Coy 222 N.C. 504, 23 S. E. (2d) 6s 1ge Gees 


§ 62-70. Discrimination prohibited.—No public utility shall, as to rates 
or services, make or grant any unreasonable preference or advantage to any corpo- 
ration or person or subject any corporation or person to any unreasonable preju- 
dice or disadvantage. No public utility shall establish or maintain any unreason- 
able difference as to rates or services either as between localities or as between 
classes of service. The Commission may determine any questions of fact arising 


under this section. (1933, c. 307, s. 6.) 


Editor’s Note.—For discussion of this 
and related sections, see 11 N. C. Law Rev. 
246. 

Different Rate Schedules for Munici- 
palities and Industrial Users of Electrical 
Energy.—The Commission in determining 
whether there is a justifiable basis for es- 
tablishment of different rate schedules for 
municipalities engaged in resale of elec- 
trical energy and industrial users must 
consider the use characteristics and the 
load factors as well as the amount of elec- 
trical energy purchased under the respec- 
tive schedules. State v. Municipal Corpo- 
rations, 243 N. C. 193, 90 S. E. (2d) 519 
(1955). 

The Commission was justified in placing 
municipalities engaged in resale of electri- 
cal energy, and industrial users, under dif- 
ferent schedules based upon a difference 
in the load factor. State v. Municipal Cor- 
porations, 243 N. C. 193, 90 S. E. (2d) 519 
(1955). 

Rates charged REA cooperatives were 
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not available to municipalities engaged in 
resale of electrical energy due to the fol- 
lowing factors: (1) The cooperatives were 
required to extend their lines through 
sparsely settled rural areas with resulting 
line losses, and (2) the cooperatives were 
created and operated on a nonprofit basis 
pursuant to the established public policy 
of State and federal government. State v. 
Municipal Corporations, 243 N. C. 193, 90 
S. E. (2d) 519 (1955). 

The obligation of a public service corpo- 
ration to serve impartially and without un- 
just discrimination is fundamental. It is 
not essential that consumers who are 
charged different rates for service should 
be competitors in order to invoke this 
principle. There must be substantial dif- 
ferences in service or conditions to justify 
difference in rates. There must be no un- 
reasonable discrimination between those 
receiving the same kind and degree of 
service, State vy. Mead) Corp. 233sNeme 
451, 78 S. E. (2d) 290 (1953);. Statemme 
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Municipal Corporations, 243 N. C. 193, 90 
Sone 2d) eb1L9. (1955). 

Giving Preference to Parent Corpora- 
tion.—A power company which is a sub- 
sidiary of one of its commercial customers 
may not give a preference to its parent 
corporation, but must give equal treatment 
to all its customers similarly situated. 
State vy. Mead Corp. 238°N: C. 451/978) S. 
E. (2d) 290 (1953). 

Evidence.—An attempted justification of 
rate differentials by a classification of 
power furnished as “secondary” and ‘“‘pri- 
mary’ was held insupportable on the 
facts. State v. Mead Corp., 238 N. C. 451, 
Toate) 4290( 1953) 

Question for Decision of Court.—Where 
the Utilities Commission concluded upon 
undisputed facts that there was no un- 
lawful discrimination by a power com- 
pany in the rates charged its commercial 
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customers, whether the conclusion was 
supported by competent, material and sub- 
stantial evidence in view of the entire 
record, was held to present a question of 
law for the decision of the court. State 
We, Mead COMP com Ne Gusti 1S oO ee 
(2d) 290 (1953). 

Party Entitled to Injunctive Relief, — 
Where certain carriers by truck sought in- 
junctive relief against railroad carriers for 
discrimination in rates against certain 
cities and against certain commodities, it 
was held that the basis for injunctive re- 
lief must be an interference or threatened 
interference with a legal right of the peti- 
tioner, not of a third party and that the 
shippers would be the real parties in in- 
terest, not the contract truck carriers. 
Carolina Motor Service v. Atlantic Coast 
inewks. Cog] ON Cie36, 185° 5m bya1479, 
NO AN, AD, IRs Tales (IBS). 


§ 62-71. Change of rates.—Unless the Commission otherwise orders, no 
public utility shall make any changes in any rate which has been duly established 
under this article, except after thirty days’ notice to the Commission, which no- 
tice shall plainly state the changes proposed to be made in the rates then in force, 
and the time when the changed rates will go into effect. The utility shall also 
give such notice of the proposed changes to other interested persons as the Com- 
mission in its discretion may direct. All proposed changes shall be shown by 
filing new schedules, or shall be plainly indicated upon schedules filed and in force 
at the time and kept open to public inspection. The Commission, for good cause 
shown, may allow changes in rates, without requiring the thirty days’ notice, 
under such conditions as it may prescribe. All such changes shall be immediately 
indicated upon its schedules by such public utility. 

Whenever there is filed with the Commission by any public utility any schedule 
stating a new rate or rates, the Commission may, either upon complaint or upon 
its own initiative, upon reasonable notice, enter upon a hearing concerning the 
lawfulness of such rate or rates; and pending such hearing and the decision there- 
on the Commission, upon filing with such schedule and delivering to the utility 
affected thereby a statement in writing of its reasons therefor, may, at any time 
before they become effective, suspend the operation of such rate or rates, but not 
for a longer period than ninety (90) days beyond the time when such rate or rates 
would otherwise go into effect unless the Commission shall find that a longer time 
will be required, in which case the Commission may extend the period for not to 
exceed six (6) months: Provided, and notwithstanding any such order of sus- 
pension, the public utility may put such suspended rate or rates into effect on 
the date when it or they would have become effective, if not so suspended, by 
filing with the Commission a bond in a reasonable amount approved by the 
Commission, with sureties approved by the Commission, conditioned upon the 
refund, in a manner to be prescribed by order of the Commission to the persons 
entitled thereto of the amount of the excess and interest at the rate of six per 
cent (6%) per annum from the date that such rates were put into effect, if 
the rate or rates so put into effect are finally determined to be excessive; or 
there may be substituted for such bond, other arrangements satisfactory to the 
Commission for the protection of the parties interested. If the public utility fails 
to make refund within thirty (30) days after such final determination any per- 
son entitled to such refund may sue therefor, in any court of this State of com- 
petent jurisdiction and be entitled to recover, in addition to the amount of the 
refund due, all court costs, but no suit may be maintained for that purpose un- 
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less instituted within two years after such final determination. Any number of 
persons entitled to such refund may join as plaintiffs and recover their several 
claims in a single action; in which action the court shall render a judgment 
severally for each plaintiff as his interest may appear. During any such period of 
suspension the Commission may, in its discretion, require that the public utility 
involved shall furnish to its consumers or patrons a certificate or other evidence 
of payments made by them. (1933, c. 307, s. 7; 1959, c. 422.) 

Editor’s Note. — The 1959 amendment Optional Schedules.—A public service 
inserted, near the middle of the second corporation has a right to maintain op- 
paragraph, the words “and interest at the tional schedules. High Point yv. Duke 
rate of six per cent (6%) per annum from Power Co., 34 F. Supp. 339 (1940). 
the date that such rates were put into ef- 
fect? 


§ 62-72. Changing unreasonable rates after hearing.—Whenever the 
Commission, after a hearing had after reasonable notice upon its own motion or 
upon complaint, finds that the existing rates in effect and collected by any public 
utility for any service, product, or commodity, are unjust, unreasonable, insuf- 
ficient or discriminatory, or in anywise in violation of any provision of law, the 
Commission shall determine the just, reasonable and sufficient rates to be there- 
after observed and in force, and shall fix the same by order as hereinafter pro- 


vided. (1933, c. 307, s. 8.) 


§ 62-73. Compelling telephone and. telegraph companies to form 
continuous lines to certain points.—The Commission may upon complaint, 
in writing, by any person, or on its own initiative after a hearing on reasonable 
notice, by order require any two or more telephone or telegraph companies whose 
lines or wires form a continuous line of communication, or could be made to do 
so by the construction and maintenance of suitable connections or the joint use 
of equipment, or the transfer of messages at common points, between different 
localities which cannot be communicated with or reached by the lines of either 
company alone, where such service is not already established or provided, to es- 
tablish and maintain through lines within the State between two or more such 
localities. The rate for such service shall be just and reasonable and the Com- 
mission shall have power to establish the same, and declare the portion thereof 
to which each company affected thereby is entitled and the manner in which the 
same must be secured and paid. All necessary construction, maintenance and 
equipment in order to establish such service shall be constructed and maintained 
in such manner and under such rules, with such division of expense and labor as 
may be required by the Commission. (1933, c. 307, s. 9.) 


§ 62-74. Compelling efficient service, extension of services and 
facilities, additions and improvements. — Whenever the Commission, after 
reasonable notice and a hearing had upon its own motion or upon complaint, finds 
that the service of any public utility is inadequate, insufficient or unreasonably 
discriminatory, or that persons are not served who may reasonably be served, or 
that additions, extensions, repairs or improvements to, or changes in, the existing 
plant, equipment, apparatus, facilities or other physical property of any public 
utility, or of any two or more public utilities ought reasonably to be made or that 
it is reasonable and proper that new structures should be erected to promote the 
security or convenience or safety of its patrons, employees and the public or to 
do any other act necessary to secure reasonably adequate service or facilities and 
to reasonably and adequately serve the public convenience and necessity, the 
Commission shall enter and serve an order directing that such additions, exten- 
sions, repairs, improvements, or additional services or changes shall be made or 
effected within a reasonable time prescribed in the order; and if such order is 
directed to two or more public utilities, the utilities so designated shall be given 
such reasonable time as the Commission may grant within which to agree upon 
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the portion or division of the cost of such additions, extensions, repairs, improve- 
ments or changes which each shall bear. If at the expiration of the time limited 
in the order of the Commission, the utility or utilities named in the order shall 
fail to file with the Commission a statement that an agreement has been made for 
a division or apportionment of the cost or expense, the Commission shall have 
the authority, after further hearing in the same proceedings, to make an order 
fixing the portion of such cost or expense to be borne by each public utility af- 
fected and the manner in which the same shall be paid or secured. (1933, c. 307, 


s. 10; 1949, c. 1029, s. 2.) 


Editor’s Note. — The 1949 amendment 
rewrote this section. For brief comment 
on amendment, see 27 N. C. Law Rev. 


such notice as is required by this section 
so as to authorize the Commission to con- 
sider whether or not the service rendered 


493, 

Protest Is Not Notice.—A protest filed 
by a city in a proceeding by a power com- 
pany for an increased cash fare on its city 
busses was not sufficient to constitute 


by the power company was adequate or 
inadequate. State v. Greensboro, 244 N. 
Cee Toe oe nod. alo 6 C1956 )- 
Cited in Sinclair v. Moore Cent. R. Co., 
228° N. C. 389, 45 S. E. (2d) 555 (1947). 


§ 62-75. Fixing standards, classifications, etc.; testing service. — 
‘The Commission may, after hearing upon reasonable notice had upon its own 
‘motion or upon complaint, ascertain and fix just and reasonable standards, classi- 
fications, regulations, practices or service to be furnished, imposed, observed and 
followed by any or all public utilities; ascertain and fix adequate and reasonable 
standards for the measurement of quantity, quality, pressure, initial voltage or 
other condition pertaining to the supply of the product, commodity or service 
furnished or rendered by any and all public utilities; prescribe reasonable regu- 
lations for the examination and testing of such product, commodity or service 
and for the measurement thereof; establish or approve reasonable rules, regula- 
tions, specifications and standards to secure the accuracy of all meters and ap- 
pliances for measurement; and provide for the examination and testing of any 
and all appliances used for the measurement of any product, commodity or serv- 
icerorany public utility.” (1933) ¢ 30/7; s.. 11°) 


§ 62-76. Valuing and revaluing utility property. — The Commission 
‘may, on hearing after reasonable notice, ascertain and fix the value of the whole 
or any part of the property of any public utility insofar as the same is material 
to the exercise of the jurisdiction of the Commission, and may make revaluations 
from time to time and ascertain the value of all new construction, extension and 
-additions to the property of every public utility. (1933, c. 307, s. 12.) 


§ 62-77. Establishment of accounting system.—The Commission may 
establish a system of accounts to be kept by the public utilities, subject to its ju- 
risdiction, or may classify said public utilities and establish a system of accounts 
for each class, and prescribe the manner in which such accounts shall be kept. 


(1933, c. 307, s. 13.) 


§ 62-78. Visitorial and inspection powers of Commission.—The com- 
‘missioners and the officers and employees of the Commission may during all rea- 
sonable hours enter upon any premises occupied by any public utility, for the 
purpose of making the examinations and tests and exercising any power provided 
for in this article, and may set up and use on such premises any apparatus and 
appliances necessary therefor. Such public utility shall have the right to be 
represented at the making of such examination, tests and inspections. (1933, ¢. 


307, s. 14.) 


62-79. Annual reports; cancelling certificates for failure to file 
report.—The Commission may require any public utility to file annual reports 
in such form and of such content as the Commission may require and special 
reports concerning any matter about which the Commission is authorized to in- 
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quire or to keep itself informed, or which it is required to enforce. All reports 
shall be under oath when required by the Commission. ‘The Commission may 
issue an order, without notice or hearing, cancelling or suspending any certifi- 
cate of convenience and necessity thirty (30) days after the date of service of 
order for failing to file the required annual report at the time it was due. In 
the event the report is filed during the thirty (30)-day period, the order of 
cancellation or suspension shall be null and void. (1933, c. 307, s. 15; 1959, ¢. 
Gov sss O.) 
Editor’s Note. — The 1959 amendment 
added the third and fourth sentences. 


§ 62-80. Investigation into management of utilities. — The Commis- 
sion may, on its own motion and whenever it may be necessary in the perform- 
ance of its duties, investigate and examine the condition and management of pub- 
lic utilities or any particular utility. In conducting such investigations the Com- 
mission may proceed either with or without a hearing as it may deem best, but it 
shall make no order without affording the parties affected thereby a hearing. 


(19339613075-54.1165) 


§ 62-81. Permission to pledge assets or pay fees.—No public utility 
shall pledge its faith, credit, moneys or property for the benefit of any holder of 
its preferred or common stocks or bonds, nor for any other business interest with 
which it may be affiliated through agents or holding companies or otherwise by 
the authority of the action of its stockholders, directors, or contract or other 
agents, the compliance or result of which would in any manner deplete, reduce, 
conceal, abstract or dissipate the earnings or assets thereof, decrease or increase 
its liabilities or assets, without first making application to the Commission and by 
order obtain its permission so to do; nor shall any such utility pay any fees, com- 
missions or compensation of any description whatsoever to any holding, manag- 
ing, operating, constructing, engineering, financing, or purchasing company or 
agency including subsidiary or affiliated companies, for services rendered or to 
be rendered without first filing copies of all proposed agreements and contracts 
with the Commission and obtaining its approval. (1933, c. 307, s. 17.) 


§ 62-82. Assumption of certain liabilities and obligations to be ap- 
proved by Commission; refinancing of utility securities.—No utility shall 
issue any securities, or assume any liability or obligation as lessor, lessee, guaran- 
tor, indorser, surety, or otherwise, in respect to the securities of any other per- 
son unless and until, and then only to the extent that, upon application by the 
utility, and after investigation by the Commission of the purposes and uses of 
the proposed issue, and the proceeds thereof, or of the proposed assumption of 
obligation or liability in respect of the securities of any other person, the Com- 
mission by order authorizes such issue or assumption. ‘The Commission shall 
make such order only if it finds that such issue or assumption 

(1) Is for some lawful object within the corporate purposes of the utility, 

(2) Is compatible with the public interest, 

(3) Is necessary or appropriate for or consistent with the proper perform- 
ance by the utility of its service to the public as such utility and will 
not impair its ability to perform that service, and, 

(4) Is reasonably necessary and appropriate for such purpose. 

Any such order of the Commission shall specify the purposes for which any 
such securities or the proceeds thereof may be used by the utility making such: 
application. Furthermore, in the event of an application by a utility for the re- 
financing of its outstanding shares of stock by exchanging or redeeming such 
outstanding shares, the exchange or redemption of such shares of any dividend 
rate or rates, class or classes, may be made, in whole or in part, in the manner 
and to the extent approved by the Commission, notwithstanding any provisions. 
of law applicable to corporations in general: Provided, that the proposed trans- 
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actions are found by the Commission to be in the public interest and in the 
interest of consumers and investors, and provided that any redemption shall be 


at a price or prices, not less than par, and at a time or times, stated or provided 


for in the utility’s charter or stock certificates. 


656.) 


Editor’s Note. — The 1945 amendment 
added the last sentence and proviso thereto. 
Common Capital Stock of Corporation 
Is Security—The common capital stock 


GOs aCe OU, AG MISE O45 © Cc. 


bf 


meaning of that term as used in this sec- 
tion and § 62-83. State v. Carolina Tel. & 
Melly Cou -2430Ne G46) 89-5. 8. (2d )-e0e 
(1955). 


of a corporation is a security within the 


§ 62-83. Commission may approve in whole or in part or refuse ap- 
proval.—The Commission, by its order, may grant or deny the application pro- 
vided for in the preceding section as made, or may grant it in part or deny it in 
part or may grant it with such modification and upon such terms and conditions 
as the Commission may deem necessary or appropriate in the premises and may, 
from time to time, for good cause shown, make such supplemental orders in the 
premises as it may deem necessary or appropriate and may, by any such supple- 
mental order, modify the provisions of any previous order as to the particular 
purposes, uses, and extent to which or the conditions under which any securities 
so theretofore authorized or the proceeds thereof may be applied; subject always 
to the requirements of the foregoing section. (1933, c. 307, s. 19.) 

Common Capital Stock as Security— utility, the Commission had the authority 


See note to § 62-82. 

Commission Has Authority to Control 
Issuance and Sale of Capital Stock.—In 
view of the language used by the legisla- 
ture in conferring power of the Utilities 
Commission to supervise and control the 
issue and sale of securities by a public 


not only to veto the sale of unissued com- 
mon stock of a utility as par but also to. 
impose the condition that such stock 
should be sold at a price not less than 
$125 per share. State v. Carolina Tel. & 
Tels Coj'243: Ni C..46; 89S; E..(@d) 802 
(1955). 


§ 62-84. Contents of application for permission. — Every application 
for authority for such issue or assumption shall be made in such form and con- 
tain such matters as the Commission may prescribe. E’very such application and 
every certificate of notification hereinafter provided for shall be made under oath, 
signed and filed on behalf of the utility by its president, a vice-president, audi- 
tor, comptroller, or other executive officer having knowledge of the matters there- 
in set forth and duly designated for that purpose by the utility. (1933, c. 307, 
Ses) 


§ 62-85. Applications to receive immediate attention; continuances. 
—AIl applications for the issuance of securities or assumption of liability or ob- 
ligation shall be placed at the head of the Commission’s docket and disposed of 
promptly, and all such applications shall be disposed of in thirty (30) days after 
the same are filed with the Commission, unless it is necessary for good cause to 
continue the same for a longer period for consideration. Whenever such appli- 
cation is continued beyond thirty (30) days after the time it is filed, the order 
making such continuance must state fully the facts necessitating such continu- 


ANCem ELIS OMCs OOS Si r212) 


§ 62-86. Notifying Commission as to disposition of securities. — 
Whenever any securities set forth and described in any such application for au- 
thority or certificate of notification as pledged or held unincumbered in the treas- 
ury of the utility shall, subsequent to the filing of such application or certificate, 
be sold, pledged, repledged, or otherwise disposed of, by the utility, such utility 
shall, within ten days after such sale, pledge, repledge, or other disposition, file 
with the Commission a certificate of notification to that effect, setting forth there- 
in all such facts as may be required by the Commission. (1933, c. 307, s. 22. 
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§ 62-87. No guarantee on part of State.—Nothing herein shall be con- 
strued to imply any guarantee or obligation as to such securities on the part of 
the otate of North Carolina, ~(1933mcn 30/46), 235) 


§ 62-88. Article not applicable to note issues; renewals likewise 
excepted.—The provisions of the foregoing sections shall not apply to notes 
issued by a utility for the proper purposes and not in violation of law, payable 
at a period of not more than two (2) years from the date thereof, and shall not 
apply to like notes issued by a utility payable at a period of not more than two 
(2) years from date thereof, to pay, retire, discharge, or refund in whole or in 
part any such note or notes and shall not apply to renewals thereof from time 
to time not exceeding in the aggregate six (6) years from the date of the issue 
of the original note or notes so renewed or refunded. No such notes payable at 
a period of not more than two (2) years from the date thereof, shall, however, 
in whole or in part, directly or indirectly, be paid, retired, discharged or refunded! 
by any issue of securities of another kind of any term or character or from the 
proceeds thereof without the approval of the Commission. (1933, c. 307, s. 24.) 


§ 62-89. Not applicable to debentures of court receivers; notice to. 
Commission. — Nothing contained in this article shall limit the power of any 
court having jurisdiction to authorize or cause receiver’s certificates or deben- 
tures to be issued according to the rules and practice obtaining in receivership 
proceedings in courts of equity. Within ten (10) days after the making of any 
such notes, so payable at periods of not more than two (2) years from the date 
thereof, the utility issuing the same shall file with the Commission a certificate 
of notification, in such form as may from time to time be determined and pre- 
scribed by the Commission. (1933, c. 307, s. 25.) 

Receiver’s Certificates Maturing More  tificates maturing more than two years 
than Two Years after Date.——Under this after date of issue. Sinclair vy. Moore Cent. 
section it would seem that the legislature R. Co., 228 N. C. 389, 45 S. E. (2d) 555 
has withdrawn from the courts the right (1947). 
to authorize the issuance of receiver’s cer- 


§ 62-90. Periodical or special reports.—The Commission shall require 
periodical or special reports from each utility hereafter issuing any security in- 
cluding such notes payable at periods of not more than two (2) years from the 
date thereof, which shall show, in such detail as the Commission may require, the 


disposition made of such securities and the application of the proceeds thereof. 
(LES 3 Ce 307 as 26.) 


§ 62-91. Failure to obtain approval not to invalidate securities or 
obligations.—(a) Securities issued and obligations and liabilities assumed by a 
utility, for which under the provisions of this article the authorization of the 
Commission is required, shall not be invalidated because issued or assumed with- 
out such authorization therefor having first been obtained or because issued or 
assumed contrary to any term or condition of such order of authorization as 
modified by any order supplemental thereto entered prior to such issuance or 
assumption. 

(b) Securities issued or obligations or liabilities assumed in accordance with 
all the terms and conditions of the order of authorization therefor shall not be 
affected by a failure to comply with any provision of this article or rule or regu- 
lation of the Commission relating to procedure and other matters preceding the 
entry of such order of authorization or order supplemental thereto. 

(c) A copy of any order made and entered by the Commission as in this article 
provided (duly certified by the clerk of the Commission) approving the issuance 
of any securities or the assumption of any obligation or liability by a utility shall, 
in and of itself, be sufficient evidence, for all purposes, of full and complete com- 
pliance by the applicant for such approval with all procedural and other matters 
required precedent to the entry of such order. 
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(d) Any utility which willfully issues any such securities, or assumes any 
such obligation or liability, or makes any sale or other disposition of securities, 
or applies any securities or the proceeds thereof to purposes other than the pur- 
poses specified in an order of the Commission with respect thereto, contrary to 
the provisions of this article, shall be liable to a penalty of not more than ten 
thousand dollars, but such utility is only required to specify in general terms the 
purpose for which any securities are to be issued, or for which any obligation or 
liability is to be assumed, and the order of the Commission with respect thereto 
shall likewise be in general terms. (1933, c. 307, s. 27.) 


§ 62-92. Commission may act jointly with agency of another state 
where utility operates.—I{ a commission or other agency or agencies is em- 
powered by another state to regulate and control the amount and character of se- 
curities to be issued by any public utility within such other state, then the Util- 
ities Commission of the State of North Carolina shall have the power to agree 
with such commission or other agency or agencies of stich other state on the is- 
sue of stocks, bonds, notes or other evidences of indebtedness by a public utility 
owning or operating a public utility both in such state and in this State, and 
shall have the power to approve such issue jointly with such commission or other 
agency or agencies and to issue joint certificate of such approval: Provided, 
however, that no such joint approval shall be required in order to express the 
consent to an approval of such issue by the State of North Carolina if said issue 
is separately approved by the Utilities Commission of the State of North Caro- 
lineeee Gl O3d> Cal 4 ees C4 307565 28.019414 08972) 


§ 62-93. Willful acts of employees deemed those of utility. — The 
willful act of any officer, agent, or employee of a utility, acting within the scope 
of his official duties of employment, shall, for the purpose of this article be 
deemed to be the willful act of the utility. (1933, c. 307, s. 29.) 


§ 62-94. Actions to recover penalties. — Actions to recover penalties 
under this article shall be brought in the name of the State of North Carolina, 
in the county in which the offense was committed. Whenever any utility is sub- 
ject to a penalty under this article, the Commission shall certify the facts to the 
Attorney General, who shall institute and prosecute an action for the recovery 
of such penalty: Provided, the Commission may compromise such action and 
dismiss the same on such terms as the court will approve. (1933, c. 307, s. 30.) 


§ 62-95. Penalties to school fund.—All penalties recovered by the State 
in such action shall be paid into the State treasury to the credit of the school fund. 
O35. 2G OULP Sx.0L4) 


§ 62-96. Abandonment and reduction of service.—Upon finding that 
public convenience and necessity are no longer served, or that there is no reason- 
able probability of a utility realizing sufficient revenue from the service to meet 
its expenses, the Commission shall have power, after petition, notice and hearing, 
to authorize by order any utility to abandon or reduce its service or facilities. 


(1933, c. 307, s. 32.) 


Order Must Be Obtained. — Where a 
power company discontinued its service 
for nonpayment of charges, the customer, 
upon payment of the charges, is entitled 


Power, etc., Co., 211 N. C. 269, 189 S. E. 
785 (1937). 

Quoted in State v. Casey, 245 N. C. 297, 
Oe) Sy Ba (zal) Gy (Gli). 


Cited in Sinclair v. Moore Cent. R. Co., 
998 N.6C. 389, 45 S. E..(2d) 555 (1947). 


to restoration of the service where the 
company did not obtain an order under 
this section. Sweetheart Lake v. Carolina 


§ 62-97. Water gauging stations.—The Commission may require the lo- 
cation, establishment, maintenance and operation of water gauging stations, and 
the Commission and the North Carolina Department of Conservation and De- 


719 


§ 62-98 Cu. 62. Urinitres CoMMIssION § 62-101 


velopment may co-operate with each other as to such locations, construction and 
reports and upon the results of operation. (1933, c. 307, s. 33.) 


§ 62-98. Reports from municipalities operating own utilities. — 
Every municipality engaged in operating any works or systems for the manufac- 
ture and supplying of gas or electricity, or purchasing same for distribution and 
resale, or operating telephone exchanges, shall make an annual report to the Com- 
mission, verified by the oath of the general manager or superintendent thereof, 
on the same blanks as now provided for reports of privately owned utilities, 
giving the same information as required of such utilities. (1933, c. 307, s. 34.) 

Cross Reference.—As to admissibility of 
records in utility rate hearing, see § 62-18. 


§ 62-99. Refusal to permit Commission to inspect records made 
misdemeanor.—Any public utility, its officers or agents in charge thereof, that 
fails or refuses upon the written demand of the Commission, or a majority of 
said Commission, and under the seal of the Commission, to permit the Commis- 
sion, its authorized representatives or employees to examine and inspect its books, 
records, accounts and documents, or its plant, property, or facilities, as provided 
for by law, shall be guilty of a misdemeanor. Each day of such failure or re- 
fusal shall constitute a separate offense and each such offense shall be punishable 
by a fine of not less than five hundred and not more than five thousand dollars. 
(OSC. O0/, noma.) 


§ 62-100. Willful disobedience to orders of Commission incurs for- 
feiture.—Fvery public utility and the officers, agents and employees thereof 
shall obey, observe and comply with every order made by the Commission under 
authority of this article so long as the same shall be and remain in force. Any 
such person or corporation, or any officer, agent or employee thereof, who know- 
ingly fails or neglects to obey or comply with such order, or any provision of this 
article, shall forfeit to the State of North Carolina not to exceed the sum of one 
thousand dollars for each offense. Every distinct violation of any such order 
or of this article shall be a separate and distinct offense, and in case of a continu- 
ing violation each day shall be deemed a separate and distinct offense. 

No present provision of law shall be deemed to be repealed by this article ex- 
cept such as are directly in conflict therewith. (1933, c. 307, ss. 36, 37.) 


ARTICLE 5, 
Miscellaneous Provisions as to Public Utilities. 


§ 62-101. Certificate of convenience and necessity. — No person, or 
corporation, their lessees, trustees or receivers shall hereafter begin the construc- 
tion or operation of any public utility plant or system or acquire ownership or 
control of, either directly or indirectly, without first obtaining from the Utilities 
Commission a certificate that public convenience and necessity requires, or will 
require, such construction, acquisition, or operation: Provided, that this section 
shall not apply to new construction in progress on May 27, 1931, nor to construc- 
tion into territory contiguous to that already occupied and not receiving similar 
service from another utility, nor to construction in the ordinary conduct of busi- 
ness. 

The Utilities Commission is hereby empowered to make rules governing the 
application for, and the issuance of such certificates of public convenience and 
necessity. C1931 en 455); 1933 -8c13446. 8.4194 lec 97.) 


Cross Reference.—As to necessity for This section does not apply to municipal 
certificate of convenience and necessity for corporations. Grimesland v. Washington, 
housing projects, see § 157-28. 234 -N. Cy 6615.8. 02d) 3949 igaiee 

Editor’s Note.—See article in 16 N. C. A municipal corporation in the opera- 
Law Rey. 46. tion of a municipally owned electric power 
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plant with transmission lines extended to 
supply consumers beyond its corporate 
limits is not required under this section to 
obtain from the Utilities Commission a 
certificate of public convenience and ne- 
cessity before it can lawfully operate. 
Grimesland v. Washington, 234 N. C. 117, 
66 S. E.. (2d) 794 (1951). 

This section is not applicable to an elec- 
tric membership corporation organized un- 
der the provisions of §§ 117-6 to 117-27. 
And by reason of the provisions of § 117- 
27 there was no error in holding that the 
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defendant electric membership corporation 
was not required to obtain from the Utili- 
ties Commissioner (now Utilities Commis- 
sion) of North Carolina a certificate of 
public convenience and necessity. Carolina 
Power, etc., Co. v. Johnston County Elec. 
Membership Corp., 211 N. C. 717, 192 S. 
HJ 105561937): 

Cited in McGuinn v. High Point, 219 N. 
C. 56, 13 S. E. (2d) 48 (1941); Tennessee 
Elec. Power Co. v. Tennessee Valley Au- 
thority, 306 U. S. 118, 59S. Ct. 366, 83 L. 
Ed. 543 (1939). 


§ 62-102. Contracts of public service corporations.—All public serv- 
ice corporations when requested by the Utilities Commission shall submit copies 
of contracts made with any person, firm or corporation classed as a holding, man- 
aging or operating company or selling service of any kind, and the Utilities Com- 
mission shall have the right to disapprove any such contract, after hearing, if 
in its judgment it is found to be unjust or unreasonable, and designed, or en- 
tered into for the purpose of concealing, abstracting, or dissipating the net earn- 
ings of the public service corporation receiving such services. (1931, c. 455; 
1933; c. 134, s. 8; 1941, ¢. 97.) 


ARTICUR 2A, 
Reorganization. 


§ 62-102.1. Corporations whose property and franchises sold under 
order of court or execution.—When the property and franchises of a public 
service corporation are sold under a judgment or decree of a court of this State, 
or of the district court of the United States, or under execution, to satisfy a mort- 
gage debt or other encumbrance thereon, such sale vests in the purchaser all the 
right, title, interest and property of the parties to the action in which such judg- 
ment or decree was made, to said property and franchise, subject to all the con- 
ditions, limitations and restrictions of the corporation; and the purchaser and his 
associates, not less than three in number, thereupon become a new corporation, 
by such name as they select, and they are the stockholders in the ratio of the pur- 
chase money by them contributed; and are entitled to all the rights and franchises 
and subject to all the conditions, limitations and penalties of the corporation whose 
property and franchises have been so sold. In the event of the sale of a railroad 
in foreclosure of a mortgage or deed of trust, whether under a decree of court or 
otherwise, the corporation created by or in consequence of the sale succeeds to all 
the franchises, rights and privileges of the original corporation only when the 
sale is of all the railroad owned by the company and described in the mortgage or 
deed of trust, and when the railroad is sold as an entirety. I{ a purchaser at any 
such sale is a corporation, such purchasing corporation shall succeed to all the 
properties, franchises, powers, rights, and privileges of the original corporation : 
Provided, that this shall not affect vested rights and shall not be construed to 
alter in any manner the public policy of the State now or hereafter established 
with reference to trusts and contracts in restraint of trade. (Code, ss. 697, 698; 
OO eco LOO lecm 2 509 a Reveecusl Zoo LOlge ceca se 11919 Nc. 75°0G: 
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§ 62-102.2. New owners to meet and organize. — The persons for 
whom the property and franchises have been purchased shall meet within thirty 
days after the delivery of the conveyance made by virtue of said process or de- 
cree, and organize the new corporation, ten days’ written notice of the time 
and place of the meeting having been given to each of the said persons. At this 
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meeting they shall adopt a corporate name and seal, determine the amount of 
the capital stock of the corporation, and shall have power and authority to make 
and issue certificates of stock in shares of such amounts as they see fit. The cor- 
poration may then, or at any time thereafter, create and issue preferred stock 
to such an amount, and at such time, as they may deem necessary. (1901, c. 2, 
gs) LOO 7101 A102" Revyiss, I2oy ml 240 «CG, 0,, Selecen Io dow LA acm 


§ 62-102.3. Certificate to be filed with Secretary of State.—lIt is the 
duty of the new corporation, within one month after its organization to make 
certificate thereof, under its common seal, attested by the signature of its presi- 
dent, specifying the date of the organization, the name adopted, the amount of 
capital stock, and the names of its president and directors, and transmit the cer- 
tificate to the Secretary of State, to be filed and recorded in his office, and there 
remain of record. A certified copy of this certificate so filed shall be recorded in 
the office of the clerk of the superior court of the county in which is located the 
principal office of the corporation, and is the charter and evidence of the cor- 
porate existence of the new corporation. (1901) c. Z,.s) 103; Rev., 9124 baG@a oe 
S21223 19D De Ce bos cuca) 


§ 62-102.4. Effect on liens and other rights.—Nothing contained in 
this article in any manner impairs the lien of a prior mortgage, or other encum- 
brance, upon the property or franchises conveyed under the sale, when by the 
terms of the process or decree under which the sale was made, or by operation of 
law, the sale was made subject to the lien of any such prior mortgage or other 
encumbrance. No such sale and conveyance or organization of such new cor- 
poration in any way affects the rights of any person, body politic, or corporate, 
not a party to the action in which the decree was made, nor of the said party 
except as determined by the decree. When a trustee has been made a party to 
such action and his cestui que trust, for reason satisfactory to the court, has 
not been made a party thereto, the rights and interest of the cestui que trust 
are concluded by the decree. (1901, c. 2, s. 103; Rev., s. 1241; C. Si s,/1224- 
Hee Ken ISVALL CE Ya.) 


ARTICLIN 0; 
Motor Carriers Generally. 
§§ 62-103 to 62-121: Repealed by Session Laws 1949, c. 1132, s. 38. 


Editor’s Note.—The repealing section is persons or property. Such carriers are now 
codified as § 62-121.79. The repealed sec- covered by §§ 62-121.1 through 62-121.79. 
tions related to motor vehicle carriers of 


ARTICLE 6A. 


Insurance and Safety Regulations for Motor Vehicles Carrying 
Passengers for Hire. 


8§ 62-121.1 to 62-121.4: Repealed by Session Laws 1957, c. 1152, s. 
14. 


Editor’s Note—For brief discussion of 
this article, see 25 N. C. Law Rev. 384. 
ARTICLE 6B. 
Motor Carriers of Property. 


§ 62-121.5. Declaration of policy.—Upon investigation, it has been de- 
termined that the transportation of property by motor carriers for compensa- 
tion over the public highways of the State is a business affected with the public 
interest; that there has been shown a definite public need for the continuation 
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and preservation of all existing motor carrier service, and to that end, it is here- 
by declared to be the policy of the State of North Carolina to preserve and con- 
tinue all motor carrier transportation services now afforded this State, and to 
provide fair and impartial regulations of motor carriers of property in the use 
of the public highways in such a manner as to promote, in the interest of the pub- 
lic, the inherent advantages of highway transportation; to promote adequate, 
economical and efficient service to all of the communities of the State by motor 
carriers engaged in the transportation of property over the public highways for 
compensation; to encourage the establishment and maintenance of reasonable 
charges for transportation services without unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive competitive practices; to encour- 
age and promote harmony among motor carriers of property, between such car- 
riers and carriers of property by rail or water, and between all carriers of property 
and the shipping public; to foster a co-ordinated State-wide motor carrier service; 
to conform with the national transportation policy and the federal motor carrier 
acts insofar as the same may be found practical and adequate for application 
to intrastate commerce; and to co-operate with other states and with the federal 
government in promoting and co-ordinating intrastate and interstate commerce 


by motor carriers. 

Editor’s Note.—The act from which this 
article was codified became effective on 
October 1, 1947. Its title purported to 
amend and restate the provisions of article 
6 of this chapter insofar as the same ap- 
plied to motor carriers of property. See § 
62-121.79. 

As to purpose of former article 6, see 
State v. Andrews, 191 N. C. 545, 132 S. 
FE. 568 (1926). 


(1947, c. 1008, s. 1.) 


Purpose of Article. — This article was 
enacted to preserve and continue motor 
carrier transportation services. State v. 


Fredrickson Motor Exp., 232 N. C. 178, 
59 S. E. (2d) 580 (1950). 

Quoted in State v. Fox, 239 N. C. 253, 
79>) Ey (2d)) 391 (1954); State v. Yourng- 
blood Truck Lines, Inc., 243 N. C. 442, 
91S) Es’ (2d) 212.(1956). 


§ 62-121.6. Delegation of jurisdiction. — Full power and authority to 
administer and enforce the provisions of this article, and to make and enforce 
reasonable and necessary rules and regulations to that end, are hereby vested in 


the North Carolina Utilities Commission. 


Rule Denying Rights under Grandfather 
Clause.—The Utilities Commission does not 
have the power to promulgate a rule, pursu- 
ant to the provisions of this section, and 
then to interpret or enforce the rule in 
such manner as to deny the exercise of 
rights which the legislature in clear and ex- 
press terms preserved to all motor vehicle 
carriers of property who were in bona fide 


§ 62-121.7. Definitions.—When 


LOS 7 icy LOUS asa) 
operation on January 1, 1947, and who 
have met the additional requirements con- 
tained in G. S. 62-121.11. State v. Fox, 239 
IN 2 C9'253,079 1S. es> (2d) 3911954). 

Cited in Hough-Wylie Co. v. Lucas, 236 
NC N90 wie e a od ud 191 952)e State 
v. Youngblood Truck Lines, Inc., 243 N. 
C. 442, 91 S. E. (2d) 212 (1956). 


used in this article, unless the language 


or context clearly indicate that different meanings are intended: 
(1) “Certificate” means a certificate of public convenience and necessity is- 
sued by the Commission pursuant to the provisions of this article to 
a common carrier by motor vehicle. 


(2) 
(3) 


“Commission” means the North Carolina Utilities Commission. 
“Common carrier by motor vehicle” means any person which holds it- 


self out to the general public to engage in the transportation by motor 
vehicle in intrastate commerce of property or any class or classes 
thereof for compensation, whether over regular or irregular routes. 


(4) 


“Contract carrier by motor vehicle” means any person which, under in- 


dividual contracts or agreements, engages in the transportation, other 
than transportation referred to in subdivision (3), by motor vehicle 
of property in intrastate commerce for compensation. 


(9) 


The term “foreign commerce’ means commerce between any place in 
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the United States and any place in a foreign country, or between 
places in the United States through any foreign country, whether 
such commerce moves wholly by motor vehicle or partly by motor 
vehicle and partly by rail, express, or water. 

(6) “Highway” means any road or street in this State used by the public or 
dedicated or appropriated to public use. 

(7) The term “interstate commerce” means commerce between any place in 
a state and any place in another state or between places in the same 
state through another state, whether such commerce moves wholly by 
motor vehicle or partly by motor vehicle and partly by rail, express, 
or water. 


(8) “Intrastate commerce’? means the transportation of property by motor 
vehicle for compensation between points and over a route or within 
a territory wholly within the State, which transportation is not a part 
of a prior or subsequent movement to or from points outside of the 
State in interstate or foreign commerce, and includes all transporta- 
tion of property by motor vehicles within the State for compensation 
in interstate or foreign commerce which has been exempted from 
regulation under the Interstate Commerce Act. 


(9) “Intrastate operations” means the transportation of property by motor 
vehicle for compensation in intrastate commerce. 

(10) “Motor carrier” includes both a common carrier by motor vehicle and 
a contract carrier by motor vehicle. 

(11) “Motor vehicle,” “vehicle,” or “truck” mean any vehicle, machine, trac- 
tor, semitrailer, or any combination thereof determined by the Com- 
mission, which is propelled or drawn by mechanical power and used 
upon the highways within the State in the transportation of property 
for compensation in intrastate commerce, but does not include ve- 
hicles designed for and used in the transportation of passengers by 
certificated passenger carriers in which baggage, mail, newspapers, 
and light express are transported at the same time with passengers. 

(12) “Permit” means a permit issued by the Commission pursuant to the 
provisions of this article to a contract carrier by motor vehicle. 

(13) “Person” means a corporation, individual, copartnership, company, as- 
sociation, or any combination of individuals or organizations doing 
business as a unit, and includes any trustee, receiver, assignee, or per- 
sonal representative thereof. 


(14) “Private carrier” means any person not included in definitions of com- 
mon carrier or contract carrier, which transports in intrastate com- 
merce in its own vehicle or vehicles property of which such person 
is the owner, lessee, or bailee, when such transportation is for the 
purpose of sale, lease, rent, or bailment, or when such transportation 
is purely an incidental adjunct to some other established private busi- 
ness owned and operated by such person other than the transporta- 
tion of property for compensation. 


(15) “Service,” “transportation,’ and ‘operations’ means the transporta- 
tion of property by a motor carrier over the highways of the State 
in intrastate commerce for compensation, and includes all services, ve- 
hicles, equipment, and facilities used in connection therewith. 

(16) “State” means the State of North Carolina. (1947, c. 1008, s. 3.) 


Lessor of Vehicles Held Not Contract of the trucks with right to use same ex- 
Carrier. — Where the owner of trucks  clusively for the transportation and de- 
leased them to another corporation under livery of lessee’s goods, the lessor was not 
an agreement requiring lessor to carry a contract carrier within the meaning of 
insurance and maintain the vehicles and §§ 20-38 and 62-121.9 as they stood in 
giving lessee control over the operation 1949, since the lessor merely leased its 
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vehicles and was not a carrier of any kind, nance Corp. v. Schedt, 249 N. C. 334, 106 
and lessee was solely a private carrier, S. E. (2d) 555 (1959). 

and therefore lessor was not liable for Cited in State v. Youngblood Truck 
additional assessment’ at the “for hire’ Lines, Inc., 243 N. C, 442, 91 S. E. (2d) 
rates under the statute. Equipment Fi- 212 (1956). 


§ 62-121.8. Exemption from regulations.—(a) Nothing in this article 
shall be construed to include persons and vehicles engaged in one or more of the 
following services if not engaged at the time or at other times in the transporta- 
tion of other property by motor vehicle for compensation: 


(1) Transportation of property for or under the control of the United States 
government, or the State of North Carolina, or any political sub- 
division thereof, or any board, department or commission of the 
State, or any institution owned and supported by the State; 

(2) Transportation in bulk of sand, gravel, dirt, debris, and other aggre- 
gates, or ready-mixed paving materials for use in street or highway 
construction or repair ; 

(3) Transportation of newspapers; 

(4) Transportation of insecticides, fungicides and the ingredients thereof; 
transportation of farm, dairy or orchard products from farm, dairy 
or orchard to warehouse, creamery, or other original storage or mar- 
Kee: 

(5) Transportation for and under the control of co-operative associations 
organized and operating under the Federal Agricultural Marketing 
WACt, Uno. CA, lithesl2, § 1L1I41());. or under the State Co-operative 
Marketing Act, chapter 54, subchapter 5, General Statutes of North 
Carolina of 1943, as amended, or for any federation of such co- 
operative associations; provided, such federation possesses no greater 
powers or purposes than such co-operative associations ; 

(6) Transportation of livestock, or fish, including shellfish and shrimp, but 
not including manufactured products thereof; 

(7) Transportation of raw products of the forest, including firewood, logs, 
crossties, stavebolts, pulpwood, and rough lumber, but not including 
manufactured products therefrom ; 

(8) Pickup, delivery, and transfer service for railroads, express companies, 
water carriers and motor carriers in connection with their respective 
line-haul services within the commercial zone of any city or town, 
as defined by the Commission between their terminals and places of 
collection or delivery of freight ; 

(9) Transportation by a bona fide private carrier, as defined in this 
article; 

(10) Transportation of any commodity anywhere of a character not hauled 
in the ordinary course of business by a common carrier by motor 
vehicle. 

Provided that none of the provisions of this section nor any of the provisions 
of this article shall be construed so as to prohibit or regulate the transportation 
of property by any motor carrier when the movement is within a municipality 
or within contiguous municipalities and within a zone adjacent to and commer- 
cially a part of such municipality or contiguous municipalities, as defined by the 
Commission; provided further that the Commission shall have the power in its 
discretion, in any particular case, to fix the limits of any such zone and that noth- 
ing herein shall be construed as an abridgment of the police powers of any 
municipality over such operation wholly within any such municipality. Nothing 
in this article shall be construed to prohibit or regulate the transportation of 
household effects of families from one residence to another by persons who do 
not hold themselves out as being, and are not generally engaged in the business 
of transporting such property for compensation. 
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(b) Nothing in this section or in this article shall be so construed as to deny 
the Commission the right at any time to require of any person or carrier purport- 
ing to operate under the provisions of this section satisfactory proof that such per- 
son or carrier is, in fact, so operating, and to that end the Commission may con- 


duct such investigations and make such orders as it deems necessary to enforce 
compliance with this section. (1947, c. 1008, s. 4; 1951, c. 987, s. 1; 1955, c¢. 


1194>"ss. 1, 2.) 

Editor’s Note. — The 1951 amendment 
inserted the words “transportation of in- 
secticides, fungicides and the ingredients 
thereof” at the beginning of subdivision 
(4) in subsection (a). 

The 1955 amendment changed subsection 
i(a) by deleting former subdivisions re- 
Jating to transportation of household ef- 


another, or to or from a place of storage, 
and to transportation of property within a 
municipality, etc., and by renumbering the 
remaining subdivisions. It also added the 
last paragraph of subsection (a). 

As to motor vehicles carrying mail under 
former statute, see Winborne v. Browning, 
206BNk C3557, 174 SoH 2579 01034). 


fects of a family from one residence to 


§ 62-121.9. General powers and duties of the Commission. — The 
Commission is hereby vested with power and it shall be its duty: 

(1) To supervise and regulate common carriers by motor vehicle as pro- 
vided in this article, and to that end the Commission may establish 
reasonable requirements with respect to continuous and adequate 
service, uniform systems of accounts, records, reports and the preser- 
vation of records. 

(2) To supervise and regulate contract ¢arriers as provided in this article, 
and to that end the Commission may establish reasonable require- 
ments with respect to uniform systems of accounts, records, reports 
and the preservation of records, but shall not require, and nothing in 
this article shall be construed to require, contract carriers to become 
common carriers. 

(3) To supervise and regulate motor carriers, as defined in this article, in 
all matters affecting the relationship between such carriers, or the 
relationship between such carriers and the shipping public, in any 
manner necessary to promote harmony among such carriers, safety 
and efficiency of service to the public. 

(4) To determine, upon its own motion, or upon motion by a motor carrier, 
or any other party in interest, whether the transportation in intra- 
state commerce performed by any motor carrier or class of motor 
carriers lawfully engaged in operation in this State is in fact of such 
nature, character, or quantity as not substantially to affect or impair 
uniform regulation by the Commission of transportation by motor 
carriers engaged in intrastate commerce in effectuating the transpor- 
tation policy declared in this article. Upon so finding, the Commis- 
sion shall issue a certificate of exemption to such motor carrier or 
class of motor carriers which, during the period such certificate shall 
remain effective and unrevoked, shall exempt such carrier or class 
of motor carriers from compliance with the provisions of this article, 
and shall attach to such certificate such reasonable terms and condi- 
tions as the public interest may require. At any time after the issu- 
ance of any such certificate of exemption, the Commission may by 
order revoke all or any part thereof, if it shall find that the transpor- 
tation in intrastate commerce performed by the carrier or class of 
carriers designated in such certificate will be, or shall have become, 
or is reasonably likely to become, of such nature, character, or quan- 
tity as in fact substantially to affect or impair uniform regulation by 
the Commission of intrastate transportation by motor carriers in 
effectuating the transportation policy declared in this article. Upon 
revocation of any such certificate, the Commission shall restore to 
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the carrier or carriers affected thereby, without further proceedings, 
the authority, if any, to operate in intrastate commerce held by such 
carrier or carriers at the time the certificate of exemption pertaining to 
such carrier or carriers became effective. No certificate of exemption 
shall be denied, and no order of revocation shall be issued, under this 
paragraph, except after reasonable opportunity for hearing to inter- 
ested parties. 

(5) To administer, execute, and enforce all the provisions of this article, 
to make and enforce all necessary orders in connection therewith, 
and to prescribe rules, regulations, and procedure for such adminis- 
tration. 

(6) For the purpose of the administration of the provisions of this article, 
to inquire into the management of the business of motor carriers and 
into the management of the business of persons controlling, con- 
trolled by, or under common control with, motor carriers to the ex- 
tent that such persons have a pecuniary interest in the business of 
one or more motor carriers, and the Commission shall keep itself 
informed as to the manner and method in which the same are con- 
ducted, and may obtain from such carriers and persons such infor- 
mation as the Commission deems necessary to carry out the provi- 
sions of this article. 

(7) To prescribe qualifications and maximum hours of service of employees 
of carriers, and safety of operation and equipment, and in the interest 
of uniformity of intrastate and interstate rules and regulations appli- 
cable within the State of North Carolina with respect to maximum 
hours of service of truck drivers and/or their helpers, and safety of 
operation and equipment, the Commission may adopt and enforce the 
rules and regulations adopted and promulgated by the Interstate 
Commerce Commission with respect thereto, insofar as the Commis- 
sion finds the same to be practical and advantageous for application 
in this State, and to that end the Commission may avail itself of the 
assistance of any other agency of the State having special knowledge 
of such matters, to make such investigations and tests as may be 
deemed necessary to promote safety of equipment and operation of 
trucks upon the highways. 

(8) To relieve the highways of all undue burdens and safeguard traffic 
thereon by promulgating and enforcing reasonable rules, regulations 
and orders designed and calculated to minimize the dangers attend- 
ing transportation on the highways of all commodities including ex- 
plosives or highly inflammable or combustible liquids, substances 
or gases. 


(9) The Commission may from time to time establish such just and reason- 
able classifications of groups of carriers included in the term ‘“‘com- 
mon carrier by motor vehicle” or contract carrier by motor vehicle 
as the special nature of the service performed by such carriers shall 
require; and such just and reasonable rules, regulations, and require- 
ments, consistent with the provisions of this article, to be observed 
by such carriers so classified or grouped, as the Commission deems 
necessary or desirable in the public interest. 

(10) Upon complaint in writing to the Commission by any person, organiza- 
tion, or body politic, or upon its own initiative without complaint, 
the Commission may investigate whether any motor carrier has failed 
to comply with any provision of this article, or with any requirement 
pursuant thereto; and if the Commission finds upon such investiga- 
tion, after due notice and hearing, that the motor carrier has failed 
to comply with any such provision or requirement, the Commission 
shall issue an appropriate order to compel the carrier to comply there- 


LEM 


§ 62-121.10 


Cu. 62. Urinrrres CoMMISSION 


§ 62-121.11 


with. The Commission may dismiss such complaint without investi- 
gation when it is of the opinion that the complainant does not state 
reasonable grounds for investigation and action on its part. (1947, c. 


1008, s. 5.) 


Editor’s Note.—As to revocation of li- 
cense plates for violation of article, see § 
20-64.1. 

The interchange of freight between an 
intrastate and an interstate carrier, even 
though the property is being moved in 
interstate commerce, is left to the state 


commissions. State v. Fox, 239 N. C. 
253, 79 S. E. (2d) 391 (1954). 
Commission Cannot Deny Rights 
Granted under Grandfather Clause.—See 
note to § 62-121.11. 
Cited in Hough-Wylie Co. v. Lucas, 236 
NY CoSoC item. Be (ed )etl (loses 


§ 62-121.10. Issuance of certificates in lieu of outstanding certifi- 
cates.—It shall be the duty of the Commission under this article to issue a cer- 
tificate, as a matter of course and without further proceedings, to each carrier 
operating on the effective date of this article under a certificate heretofore issued 
by the Commission, granting to each such carrier the same operating rights 
held and exercised by it under its outstanding certificate, including amendments 
thereto which have heretofore been or may hereafter be authorized by the Com- 
mission on applications heard before the effective date of this article, and such 
certificate shall be deemed issued until prepared and actually issued by the Com- 
mission, and in the issuance of such certificate to a regular route common car- 
rier of general commodities, the Commission may, in its discretion, delete there- 
from any or all so-called “closed door operations;” that is to say, any or all 
restrictions appearing in such carrier’s outstanding certificate which prohibit 
such carrier from receiving and/or delivering freight at certain points, or be- 
tween certain points, along the highways over which such carrier is authorized 
to perform regular route operations; provided, that nothing herein shall relieve 
any common carrier by motor vehicle from compliance with the provisions of 8§ 
62-121.18, 62-121.19 and 62-121.20 within such reasonable time as the Commis- 
sion may require. (1947, c. 1008, s. 6.) 

Cited in State v. Fredrickson Motor 
Exp, p232nIN BGs’ Son owlE am 2d) ene0 


(1950); Hough-Wylie Co. v. Lucas, 236 
Nw Cx90,272 SwEIs(2d) 4101952), 


§ 62-121.11. Issuance of certificates to qualified common carriers 
by motor vehicle operating on and continuously since January 1st, 
1947.—(a) Generally—Subject to § 62-121.20, if any carrier or predecessor in 
interest was in bona fide operation as a common carrier by motor vehicle on 
January lst, 1947, over the route or routes or within the territory for which 
application is made under this section, and has so operated since that time, or if 
engaged in furnishing seasonal service only, was in bona fide operation on Janu- 
ary Ist, 1947, during the season ordinarily covered by its operation and has so 
operated since that time, except in either instance as to interruptions of service 
over which the applicant or its predecessor in interest had no control, the Com- 
mission shall issue a certificate to such carrier without requiring further proof 
that public convenience and necessity will be served by such operation, if such 
carrier qualifies itself in the following manner. 

(b) Duty of Carrier—This section shall not apply to a carrier unless the 
carrier on or before the effective date of this article files with the Commission on 
forms furnished by it an application under oath for a certificate under this sec- 
tion, giving such information and in such detail as the Commission may require, 
including the following: 

(1) The full name and address of each person owning an interest in the 
transportation business of the carrier, the date when each such inter- 
est was acquired if subsequent to January Ist, 1946, and the name 
and address of the carrier’s predecessor in interest, if any. 

(2) A full and complete report of the operations of the carrier or its prede- 
cessor for one or more full calendar months during the year 1946 
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chosen by the carrier as being representative of the nature, extent, 
and frequency of its continuous operations from January lst, 1947, 
to the date the application is filed, which report for the month or 
months covered shall give the date of each intrastate shipment, the 
waybill number, or other identification number, if any, the point of 
origin, point of destination, a general description of the commodity 
transported, its weight and the transportation charges received. 

(3) An accurate description of the highways over which and the termini 
between which the carrier, during the month or months covered by 
its report, performed regular route operations. 

(4) An accurate description of the territory within which the carrier, dur- 
ing the month or months covered by its report, performed irregular 
route operations. 

(5) The make, type, and carrying capacity of each truck or other units of 
equipment owned, operated by, or licensed in name of the carrier 
or predecessor in interest, for the years 1946 and 1947, respectively. 

(6) A current balance sheet showing the assets, liabilities, and net worth 
of the carrier. 

(c) Duty of Commission—The Commission shall issue a certificate to such 
carrier authorizing the regular route operations and the irregular route opera- 
tions for which application is made, as provided in this section, but only to the 
extent that the Commission finds from the application that the operations of such 
carrier were reasonably frequent and continuous throughout the period covered 
by the report of operations filed with and made a part of the application, and to 
that end the application so filed shall be received in evidence by the Commission ; 
provided, however, the Commission may require such supporting or additional 
evidence as it may desire as to the verity of the facts stated in the application; 
provided, further, that the Commission may deny such certificate upon a finding 
from competent evidence that the applicant is unfit, or otherwise disqualified, to 
perform the service for which application is made. In the event no protest is 
filed within such time as may be prescribed by the rules of the Commission, the 
necessary findings may be made and certificate issued without a hearing. 


(d) (1) Any person holding an exemption permit and engaged in the trans- 
portation of household effects on and prior to February 15, 1955, 
shall be eligible to apply to the North Carolina Utilities Commission 
for a certificate of public convenience and necessity authorizing the 
transportation of household goods as defined by the North Carolina 
Utilities Commission, between all points and places within the State 
of North Carolina. Applications under this subsection shall be made 
on or before October 1, 1955, to the Commission in writing on forms 
furnished by the Commission, shall be verified under oath by the 
applicant and shall be accompanied by a full and complete report of 
the operations of the applicant, or its predecessor, during one or 
more calendar months of the year 1954 or the year 1955, chosen by 
the applicant as showing bona fide operation for the handling of 
household goods prior to and since February 15, 1955, the equip- 
ment owned or used in the operation of the applicant, and a current 
balance sheet showing assets and liabilities and the net worth of the 
applicant. 


(2) The Commission, upon findings that the applicant was engaged in bona 
fide operation under an exemption permit and engaged in the trans- 
portation of household effects on and prior to February 15, 1955; 
that the applicant has so operated continuously since that date, and 
that the applicant is fit, willing and able to perform the service for 
which application is made, shall issue a certificate to such applicant 
authorizing the irregular route operation for which application is 
made. 
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(3) It shall be the duty of the Commission under this section, to issue a 
certificate as a matter of course and without further proceedings, to 
each carrier engaged in the transportation of household goods on 
October 1, 1955, under a certificate heretofore issued by the Com- 
mission to each such carrier authorizing the handling of household 
goods as defined by the North Carolina Utilities Commission through- 
out the State of North Carolina. (1947, c. 1008, s. 7; 1955, c. 1194, 


Sia?) 

Editor’s Note. — The 1955 amendment 
added subsection (d). 

The effect of the grandfather clause in 
this section is to preserve substantial parity 
between future and prior operations and 
to preserve to carriers, upon proper appli- 
cation, their rights existing at the time 
of the effective date of the statute, State 
v. Fox, 239 N. C. 253, 79 S, E. (2d) 391 
(1954). 

Commission Cannot Enforce Rule De- 
nying Carrier Rights under Grandfather 
Clause. — On the effective date of this 
article, plaintiff intrastate carrier was in- 
terchanging freight with interstate car- 
riers, and was authorized to continue its 
operations under the grandfather clause. 
Thereafter, under the provisions of § 62- 
121.6, the Utilities Commission promul- 
gated a rule prohibiting the interchange 
of freight between carriers except upon 
its approval. The Interstate Commerce 
Commission advised plaintiff that he could 
conduct operations in interstate commerce 
only to the extent permitted him in intra- 
state commerce, and thereafter plaintiff’s 
application to the Utilities Commission for 
authority to exchange freight in intrastate 
commerce was denied on the ground that 
applicant did not intend to exercise such 
right. It was held that the Utilities Com- 
mission was without power to promulgate 
a rule denying plaintiff the exercise of 
rights conferred on him under the grand- 
father clause, and plaintiff is entitled as 
a matter of right under the grandfather 
clause to permission to interchange freight 
with intrastate carriers whether he in- 
tends to exercise such right or not, if 
such permission is necessary in order for 
him to retain his right to interchange 
freight with interstate carriers, without be- 
ing required to show public convenience 
and necessity. State: vy. Fox,92397 N; C: 
253, 79 S. E. (2d) 391 (1954). 

The phrase “in bona fide operation as a 
common carrier” as used in this section 
would seem to carry the implication that 
applicant was one who was rendering sub- 
stantial service as such in good faith, ac- 
tively, openly, honestly. State v. Fredrick- 
son, Motor Exp., 232N, C, 174, 59 So B. 
(2d) 578 (1950). 

The fact that an applicant for a certifi- 
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cate under this section, which had been 
conducting trucking operations extending 
over a radius of 150 miles held a previ- 
ously issued franchise certificate author- 
izing transportation within a radius of 
seven miles only, does not preclude a find- 
ing that its operations were bona fide 
within the meaning of this section there 
having been no effort made by the State 
to exclude or curtail its operations and 
there being no evasion, deceit, or defiance 
of authority. State v. Fredrickson Motor 
Exp.; 232 Ne C. 178, 59° Si Be (edyisen 
(1950). 

Authorizing Exchange of Freight be- 
tween Irregular and Regular Carrier. — 
The Utilities Commission has no jurisdic- 
tion to determine a petition of an irregular 
truck carrier to be authorized to exchange 
freight with a regular truck carrier when 
the regular truck carrier does not join in 
the petition, and the petition nowhere al- 
leges that the regular truck carrier had 
made or is desirous of making an agree- 
ment with the petitioner for interchange 
of freight. State v. Youngblood Truck 
Lines,, _Ine,;243 N,_C. 442, 91 (Sa nested) 
212 (1956). 

An irregular route common carrier has 
no legal right to compel a regular route 
common carrier to interchange intrastate 
freight. Interchange between such carriers 
must be based on an agreement and, in 
the absence of such interchange agree- 
ment, voluntarily made by such carriers 
and submitted by them to the Commis- 
sion, the Commission has no jurisdiction 
of the subject matter. State v. Young- 
blood Truck Lines, Inc., 248 N. C. 625, 104 
S. E. (2d) 199 (1958). 

Petition and Exhibits Considered as 
Evidence in Passing upon Application.— 
While the burden of proof is upon appli- 
cant under this section, its verified peti- 
tion and exhibits attached thereto showing 
that applicant was a common carrier of 
property by motor vehicle in intrastate 
commerce on 1 January, 1947, with map 
outlining territory, list of motor vehicles 
owned by it, financial statement, and re- 
port of operations for typical months prior 
to 1 January, 1947, and showing contin- 
uous operations since that date, may be 
considered by the Utilities Commission as 
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evidence, and there being no evidence con- 
tra, and no evidence that applicant was 
unfit or otherwise disqualified, was suffi- 
cient to support the Commission’s findings 
that applicant had operated continuously 
and with reasonable frequency during the 
period in question, and sustained the is- 
Suance of franchise irrespective of the 
question of public convenience and neces- 
sity. State v. Fredrickson Motor Exp., 
a2 NS CH 174, 59'S. EB. (2d) 578" (1950). 

Considering Operations for Other 
Months than One Selected as Typical.— 
Where application for a certificate is filed 
within the time allowed under this section 
and in the report of operations for a 
month prior to 1 January, 1947, selected by 
applicant as typical, applicant asks oppor- 
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show operations for other months and to 
consider the addenda thus filed in passing 
upon the application. State v. Fredrickson 
Motormixpepes cm Nie Gand 80.650. S ah. (ed) 
582 (1950). 

Where Order of Commission Not Dis- 
turbed.—In an application for a certificate 
under this section the Utilities Commis- 
sion must act within the authority con- 
ferred by the statute, yet the findings from 
the evidence and the exercise of judgment 
thereon within the scope of its powers 
are matters for the Commission, and its 
order will not be disturbed when sustained 
by its findings upon competent, material 
and substantial evidence. State v. Fred- 
tickson Motor Exp., 232 N. C; 180, 59 S$. 
KH, (2d) 582 (1950). 


tunity, if necessary, to offer proof of oper- 
ations for other months, the Commission 
has power to permit an amendment to 


Cited in Hough-Wylie Co. v. Lucas, 236 
Na C8 90.721 Sie Han (2d a, d(1 952): 


§ 62-121.12. Issuance of permits to qualified contract carriers op- 
erating on and continuously since January 1st, 1947.—(a) Generally.— 
Subject to § 62-121.20, if any carrier or predecessor in interest was in bona fide 
operation as a contract carrier by motor vehicle on January Ist, 1947, over the 
route or routes, or within the territory for which application is made under this 
section, and has so operated since that time, or, if engaged in furnishing seasonal 
service only, was in bona fide operation on January Ist, 1947, during the season 
ordinarily covered by its operations, except in either instance as to interruptions 
of service over which the applicant or its predecessor in interest had no control, 
the Commission shall issue a permit to such carrier, if such carrier qualifies it- 
self in the following manner. 

(b) Duty of Carrier—This section shall not apply to a carrier unless the 
carrier on or before the effective date of this article files with the Commission 
on forms furnished by it an application under oath for a permit under this section, 
giving such information and in such detail as the Commission may require, in- 
cluding the following: 

(1) The full name and address of each person owning an interest in the 
transportation business of the carrier. 

(2) The number of consignors served as a contract carrier during the 
month of January, 1947, and the points of origin and points of desti- 
nation from and to which the carrier operated during said month. 


(3) The make, type and carrying capacity of each truck, or other unit of 
equipment, owned, operated by, or licensed in the name of the carrier 
during the month of January, 1947, and for each month thereafter 
up to the filing of said application. 


(4) A true copy of each contract between the carrier and a shipper in force 
on the date of such application. (No such contract shall be open to 
inspection by other carriers or by the public, except by order of court 
or by order of the Commission in a proceeding involving the violation 
of some law or valid regulation of the Commission in which such con- 
tract becomes material. ) 

(5) A current balance sheet showing the assets, liabilities, and net worth of 
the carrier. 

(c) Duty of Commission.— The Commission shall issue a permit to such 
carrier, authorizing operations for which application is made under this section, 
but only to the extent that the Commission finds from the application that the 
applicant was a bona fide contract carrier on January Ist, 1947, and has con- 
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tinued to so operate since that time, seasonal service and unavoidable interrup- 
tions considered; and to that end, the application so filed shall be received in 
evidence by the Commission; provided, however, the Commission may require 
such supporting or additional evidence as it may desire as to the verity of the 
facts stated in the application; provided further, that the Commission may deny 
such permit upon a finding from competent evidence that the applicant is unfit 
or otherwise disqualified to perform the service for which application is made. 
In the event no protest is filed within such time as may be prescribed by the 
rules of the Commission, the necessary findings may be made and permit issued 
without a hearing. (1947, c. 1008, s. 8.) 


§S 62-121.13. Issuance of certificates to persons whose operations 
were abandoned because of service with the armed forces.—(a) Any 
person who was regularly engaged in the transportation business as a common 
carrier by motor vehicle subsequent to January Ist, 1940, of which such person 
was a principal owner, and who abandoned such transportation business because 
of entry into the armed forces of the United States, shall be entitled to a cer- 
tificate, as provided in this section, authorizing the operations so abandoned; 
provided, however, that such person on or before the effective date of this article 
files with the Commission on forms furnished by it an application under oath 
for a certificate under this section, giving such information and in such detail as 
the Commission may require, including the following: 

(1) The full name and address of each person owning an interest in such 
transportation business at the time the same was abandoned and the 
interest owned by each. 

(2) The date when such business was abandoned, the date when the appli- 
cant entered the armed forces, and the date when he was discharged 
therefrom. 

(3) The names and addresses of the shippers served by the applicant during 
one or more full calendar months of the last year of regular opera- 
tions chosen by the applicant as being fairly representative of the 
nature, extent, and frequency of his operations at the time the same 
were abandoned, and the points to and from which shipments were 
made by the applicant for the month or months so chosen. 


(4) An accurate description of the highways over which, and the termini 
between which, such person performed regular route operations dur- 
ing the calendar month or months chosen, as herein provided. 

(5) An accurate description of the territory within which such person per- 
formed irregular route operations during the calendar month or 
months chosen, as herein provided. 

(6) The make, type, and carrying capacity of each truck or other unit of 
equipment owned, operated by, or licensed in the name of the appli- 
cant during the last month of regular operations. 

(7) A current balance sheet showing the assets, liabilities and net worth of 
the applicant. 

(b) If the Commission finds from the application that the applicant aban- 
doned a bona fide operation as a common carrier by motor vehicle under the con- 
ditions set out in this section, it shall issue a certificate to such applicant author- 
izing the regular route operations and the irregular route operations for which 
application is made, as provided in this section, but only to the extent that it 
finds from the application that the operations of such person were reasonably 
frequent and continuous throughout the period covered by its application, sea- 
sonal service and unavoidable interruptions considered, and to that end, the ap- 
plication so filed shall be received in evidence by the Commission; provided, 
however, the Commission may require such supporting or additional evidence 
as it may desire as to verity of the facts stated in the application; provided fur- 
ther, the Commission may deny such certificate upon a finding from competent 
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evidence that the applicant is unfit or otherwise disqualified to perform the 
service for which application is made. In the event no protest is filed within 
such time as may be prescribed by the rules of the Commission, the necessary 
findings may be made and certificate issued without a hearing. (1947, c. 1008, 
s. 9.) 

Cited in Hough-Wylie Co. v. Lucas, 
236 N. C. 90, 72 S. E. (2d) 11 (1952). 


§ 62-121.14. Issuance of temporary authority.—Upon the filing of an 
application in good faith for a certificate, or permit, as provided in §§ 62-121.11, 
62-121.12 and 62-121.13, respectively, the Commission shall, pending its final de- 
cision on the application, issue to the applicant appropriate temporary authority 
to operate as a common carrier by motor vehicle, or as a contract carrier by 
motor vehicle, as the case may be, under such just and reasonable conditions 
and limitations as the Commission deems necessary or desirable to impose in 
the public interest; provided, however, that pending such final decision on the 
application, the applicant shall comply with all the provisions of this article, and 
with the lawful orders, rules and regulations of the Commission promulgated 
thereunder, applicable to holders of certificates or permits, and upon failure of an 
applicant so to do, after reasonable notice from the Commission requiring com- 
pliance therewith in the particulars set out in the notice, and after hearing, the 
application may be dismissed by the Commission without further proceedings, 
and temporary authority issued to such applicant revoked. (1947, c. 1008, s. 10.) 

Cited in State v. Fredrickson Motor 
iE pee Nek 14 Soar (ed)ie5 78 
(1950). 


§ 62-121.15. Applications and hearings.—(a) Except as otherwise 
provided in §§ 62-121.8, 62-121.10 to 62-121.14 and 62-121.21, no person, after 
the effective date of this article, shall engage in the transportation of property 
in intrastate commerce or continue in any such operations until and unless such 
person shall have applied to and obtained from the Commission a certificate or 
permit authorizing such operations, and it shall be unlawful for any person to 
knowingly or willfully operate in intrastate commerce in any manner contrary 
to the provisions of this article, or of the rules and regulations of the Commission 
made pursuant thereto. 

(b) Applications for certificates or permits shall be made to the Commission 
in writing on forms furnished by the Commission, shall be verified under oath 
by the applicant, and shall contain such information and in such form and de- 
tail as the Commission may require. 

(c) Upon filing of an application for a certificate or a permit, the Commis- 
sion shall, within a reasonable time, fix a time and place for hearing such ap- 
plication not less than thirty (30) days after such filing. The Commission shall 
prepare a calendar from time to time containing notice of such hearings. This 
calendar shall be mailed to the applicant. It shall also be mailed to any other 
carrier, organization of carriers or other persons who desire to receive notice of 
such hearings upon payment of an annual fee of five dollars ($5.00). The per- 
son or group who pays this fee shall receive all calendars of hearings for a pe- 
riod of one (1) year beginning on July Ist. 

(d) The notice herein required shall be given at least twenty (20) days prior 
to the date fixed for the hearing and shall be deemed given on the date the same 
is mailed, but failure of any such person, other than the applicant, to receive any 
such notice shall not, for that reason, invalidate the action of the Commission 
in granting or denying such application. 

(e) The Commission may, by general regulation, require parties desiring to 
protest the granting an application for a certificate or permit, in whole or in 
part, to mail or deliver to the Commission and to the applicant, within such 
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reasonable time prior to the date fixed for the hearing as the Commission may 
by regulation require, written protests under oath specifying the grounds for 
such protests and the particular way and manner in which the protestant will be 
adversely affected by the granting of the application. If no such protest is filed 
within the time required, the Commission may make the necessary findings and 
issue the certificate or permit without a hearing; otherwise, except as provided 
in §$§ 62-121.10 to 62-121.13, no certificate or permit shall be issued, or amended 
so as to enlarge the scope of operations, without a hearing on an application 
therefor, as provided in this section. 

(f) If the application is for a certificate, the burden of proof shall be upon 
the applicant to show to the satisfaction of the Commission, 

(1) That a public demand and need exists for the proposed service in addi- 
tion to existing authorized transportation service, and 

(2) That the applicant is fit, willing and able to properly perform the pro- 
posed service, consideration being given to the financial ability of 
the applicant to furnish adequate service and to the probability of its 
continuation. 

(g) If the application is for a permit, the Commission shall give due considera- 
tion to 

(1) Whether the proposed operations conform with the definition in this. 
article of a contract carrier, 

(2) Whether the proposed operations will unreasonably impair the efficient 
public service of carriers operating under certificates and/or rail 
carriers, 

(3) Whether the proposed service will unreasonably impair the use of the: 
highways by the general public, 

(4) Whether the applicant is fit, willing and able to properly perform the: 
service proposed as a contract carrier, 

(5) Whether the proposed operations will be consistent with the public 
interest and the transportation policy declared in this article, and 

(6) Other matters tending to qualify or disqualify the applicant for a per- 
mit (194A eco LOS cll el O50) O30 wal ie 

Editor’s Note. — The 1959 amendment Cited in Hough-Wylie Co. v. Lucas, 236: 
rewrote subsection (c). N.4C. 90, 925) Bea(edye tie 1o5oe 


§ 62-121.16. Terms and conditions of certificate.—Any certificate is- 
sued under this article shall specify the service to be rendered and the routes. 
over which, the fixed termini, if any, between which, and the intermediate and 
off-route points, if any, at which, and in case of operations not over specified 
routes or between fixed termini, the territory within which, the motor carrier is. 
authorized to operate; and there shall, at the time of issuance and from time to 
time thereafter, be attached to the privileges granted by the certificate such rea- 
sonable terms, conditions, and limitations as the public convenience and neces- 
sity may from time to time require, including terms, conditions, and limitations 
as to the extension of the route or routes of the carrier, and such terms and con- 
ditions as are necessary to carry out, with respect to the operations of the carrier, 
the requirements established by the Commission under § 62-121.9; provided, how- 
ever, that no terms, conditions, or limitations shall restrict the right of the car- 
rier to add to his or its equipment and facilities over the routes, between the 
termini, or within the territory specified in the certificate, as the development of 
the business and the demands of the public shall require. (1947, c. 1008, s. 125) 


Obligations Inherent in Acceptance of 
Certificate.—Inherent in the acceptance of 
a certificate and the exercise of the rights 
and privileges evidenced thereby, is the 
correlative obligation to serve the ship- 
ping public faithfully in accordance with 
reasonable rules and_ regulations pre- 
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scribed by the Utilities Commission and 
in conformity with the requirements of 
provisions of the Truck Act prescribing 
duties to be performed by the carrier for 
the protection of the shipping public. 
Hough-Wylie Co. v. Lucas, 236 N. C. 90,. 
125, (2d) et be ctose). 
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§ 62-121.17. Issuance of permits, terms and conditions.—The Com- 
mission shall specify in the permit, or amendment thereto, the business of the 
contract carrier covered thereby and the scope thereof and shall attach to it, at 
the time of issuance, and from time to time thereafter, such reasonable terms, 
conditions, and limitations consistent with the character of the holder as a con- 
tract carrier as are necessary to carry out, with respect to the operations of such 
carrier, the requirements established by the Commission under § 62-121.9; pro- 
vided, that no terms, conditions, or limitations shall restrict the right of the car- 
rier to substitute or add contracts within the scope of the permit, as the develop- 
ment of the business and the demands of the public may require. (1947, c. 1008, 
srl 3.) 


§ 62-121.18. Issuance of partnership certificates or permits.—No 
certificate or permit shall be issued under this article to two or more individuals 
until such individuals shall have executed a partnership agreement and recorded 
the same in the office of the clerk of the superior court in the county in which 
the principal office of the partnership is located, a certified copy of which agree- 
ment shall be filed with the Commission. (1947, c. 1008, s. 14.) 


§ 62-121.19. The same or similar trade names prohibited.—No car- 
rier holding or operating under a certificate or permit issued under this article 
shall adopt or use the same trade name used by any other such carrier, or the 
name of any corporation holding or operating under a certificate or permit, or 
any name so similar to the trade or corporate name of another carrier as to mis- 
lead or confuse the public, and the Commission may, upon complaint, or upon its 
own initiative, in any such case require the carrier to discontinue the use of such 
trade name, preference being given to the carrier first adopting and using such 


trade name. (1947, c. 1008, s. 15.) 


§ 62-121.20. Dual operations.—Unless, for good cause shown, the Com- 
mission shall find, or shall have found, that both a certificate and a permit may 
be so held consistently with the public interest and with the transportation policy 
declared in this article: 


(1) No person, or any person controlling, controlled by, or under common 
control with such person, shall hold a certificate as a common carrier 
authorizing operation for the transportation of property by motor 
vehicle over a route or within a territory, if such person, or any such 
controlling person, controlled person, or person under common con- 
trol, holds a permit as a contract carrier authorizing operation for 
the transportation of property by motor vehicle over the same route 
or within the same territory; and 

(2) No person, or any person controlling, controlled by, or under common 
control with such person, shall hold a permit as a contract carrier 
authorizing operation for the transportation of property by motor ve- 
hicle over a route or within a territory, if such person, or any such 
controlling person, controlled person, or person under common con- 
trol, holds a certificate as a common carrier authorizing operation 
for the transportation of property by motor vehicle over the same 
route or within the same territory. (1947, c. 1008, s. 16.) 


§ 62-121.21. Emergency operating authority.—To meet unforeseen 
emergencies, the Commission may, upon its own initiative, or upon written re- 
quest by any shipper, group or organization of shippers, department or agency 
of the State, or of any county, city or town, with or without a hearing, grant ap- 
propriate authority to any owner of a duly licensed truck or trucks, whether such 
owner holds a certificate or permit or not, to transport such commodities between 
such points, or within such area, during the period of the emergency and to the 
extent necessary to relieve the same, as the Commission may fix in its order 
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granting such authority: Provided, the Commission finds from such request, or 
from its own knowledge of conditions, that a real emergency exists and that re- 
lief to the extent authorized in its order is immediate, pressing and necessary in 
the public interest, and that the carrier so authorized has the necessary equip- 
ment and is willing to perform the emergency service as prescribed by the order. 


(1947, c. 1008, s. 17.) 


§ 62-121.22. Deviation from regular route operations. — Any com- 
mon carrier by motor vehicle, now or hereafter holding a certificate issued by the 
Commission authorizing the transportation of general commodities over regular 
routes between fixed termini, may, under such rules and regulations as the Com- 
mission may prescribe, 

(1) Transport from origin to destination, over any convenient highway or 
highways, shipments in truckloads originating at or destined to points 
on the regular routes of such carrier, and 

(2) Move shipments in truckloads from any point on its regular routes to 
any other points on its regular routes over any convenient highway 
or highways between such points, whether over the routes of another 
carrier or not, where such movement over the carrier’s own routes 
would otherwise be unnecessarily circuitous. 

In no event shall the operation of empty equipment by any carrier over any 
route or highway be construed as a violation of the rights of any carrier. (1947, 
CLOOS si oa) 


§ 62-121.23. Security for protection of the public.—No certificate or 
permit shall be issued to any motor carrier, or remain in force until such carrier 
shall have procured and filed with the Commission such security for the protec- 
tion of the public as the Commission shall by regulation determine and require. 
(1947, c. 1008, s. 19.) 

Quoted in Textile Ins. Co. v. Lambeth, 
250 NVC. P1085 S2E. (2d) 36 (L959): 


§ 62-121.24. Joinder of causes of action.—To expedite the settlement 
of claims between shippers and motor carriers, a shipper may join in the same 
complaint against a motor carrier any number of claims for overcharges, or a 
motor carrier may join in the same complaint any number of claims against a 
shipper for undercharges, whether such claims arose at the same time or in the 
course of shipments at different times; provided, that each such claim shall be so 
identified that the same and the allegations with respect thereto may be dis- 
tinguished from other claims so joined in the complaint, and in cases in which 
the right of subrogation may be invoked the judgment shall specify the amount 
of recovery, if any, on each such claim. For the purpose of jurisdiction under 
this section the aggregate amount set out in the complaint shall be deemed the 
sum in controversy. (1947, c. 1008, s. 20.) 


§ 62-121.25. Notice of claims and limitations for loss, damage or 
injury to goods.—Any claim for loss, damage, or injury to goods while in the 
possession of a carrier shall be filed by the claimant with the adverse party in writ- 
ing within nine (9) months after the same occurred, and the cause of action with 
respect thereto shall be deemed to have accrued at the expiration of thirty (30) 
days after the date of such notice, and action for the recovery thereon may be 
commenced immediately thereafter or at any time within two (2) years after no- 
tice in writing shall have been given to the claimant by the adverse party that the 
claim or any part thereof specified in such notice has been disallowed, and neither 
party shall by any rule, regulation, contract, or otherwise, provide for a shorter 
time for filing such claims, or for commencing actions thereon than the periods 
set out in this section. (1947, c. 1008, s. 21.) 
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§ 62-121.26. Transfers of certificates and permits. — No certificate 
or permit issued under the provisions of this article shall be sold, assigned, 
pledged, transferred, or any rights thereunder leased, nor shall any merger or 
combination affecting any motor carrier be made through acquisition of control 
by stock purchases or otherwise, except after application to and written approval 
by the Commission, and no sale of a certificate or permit shall be approved by the 
Commission until the seller shall have filed with the Commission a statement 
under oath of all debts and claims against the seller, of which such seller has 
any knowledge or notice, (1) for gross receipt taxes, use or privilege taxes, due 
or to become due the State, as provided in the current Revenue Act, (ii) for 
wages due employees of the seller, other than salaries of officers, (iii) for un- 
remitted C. O. D. collections due shippers, (iv) for loss or damages of goods 
transported, or received for transportation, (v) for overcharges on property 
transported, and (vi) for interline accounts due other carriers, together with a 
bond payable to the State, executed by a surety company authorized to do busi- 
ness in the State, in an amount double the aggregate of all such debts and claims, 
conditioned upon the payment of the same within the amount of such bond as 
the amounts and validity of such debts and claims are established by agreement 
of the parties, or by judgment; provided, that it shall be considered against the 
policy declared in § 62-121.5 for any person to obtain a certificate or permit for 
the purpose of transferring the same to another, and an offer of such transfer 
within one year after the same was obtained shall be prima facie evidence that 
such certificate or permit was obtained for the purpose of sale. (1947, c. 1008, 
Bae) 

Certificate Holder Not Released from 
Liability for Nonperformance of Duties.— 
This section does not confer upon the 
Utilities Commission the power to release 
the holder of a certificate of convenience 


the Utilities Commission, does not release 
lessor, the holder of the certificate of con- 
venience and necessity, from liability for 
nonperformance of franchise duties or 
torts incident to operation, and a shipper 


and necessity from liability for the non- 
performance of public duties incident to 
the certificate. And the Commission pos- 
sesses no such power in the absence of 
a delegation thereof by the legislature. 
Hough-Wylie Co. v. Lucas, 236 N. C. 90, 
C2. A (2d) 1171952). 

A lease of intrastate motor vehicle com- 
mon-carrier operating rights, approved by 


may hold lessor liable for lessee’s failure 
to make prompt remittance of C. O. D. 
collections as required by G. S. 62-121.37. 
In the instant case the Utilities Commis- 
sion, in approving the lease, did not at- 
tempt to relieve lessors of such obliga- 
tions, nor would it have the power to do 
so. Hough-Wylie Co. v. Lucas, 236 N. 
C. 90, 72 S. E. (2d) 11 (1952). 


§ 62-121.27. Suspension or revocation of certificates and permits. 
—(a) Certificates and permits issued under the provisions of this article shall be 
effective from the date issued unless otherwise specified therein, and shall remain 
in effect until terminated under the terms thereof, or until suspended or revoked 
as herein provided. 


(b) Any certificate or permit may be suspended or revoked, in whole or in 
part, in the discretion of the Commission, upon application of the holder thereof; 
or may be suspended or revoked, in whole or in part, upon complaint, or upon the 
Commission’s own initiative, after notice and hearing, for willful failure to com- 
ply with any provision of this article, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, condition, or limi- 
tation of such certificate or permit; provided, however, that any such certificate 
or permit may be suspended by the Commission upon notice to the holder or les- 
see thereof without a hearing for any one or more of the following causes: 

(1) For failure to provide and keep in force at all times security for the 
protection of the public as required in § 62-121.23. 

(2) For failure to file and keep on file with the Commission applicable 
tariffs or schedules of charges as required in §$§ 62-121.29 and 62- 
721730: 
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(3) For failure to pay any gross receipt taxes, use or privilege taxes, due 
the State of North Carolina within thirty (30) days after demand in 
writing from the agency of the State authorized by law to collect the 
same; provided, that this subdivision shall not- apply to instances in 
which there is a bona fide controversy as to tax liability. 

(4) For failure for a period of sixty (60) days after execution to pay any 
final judgment rendered by a court of competent jurisdiction against 
any holder or lessee of a certificate or permit for any debt or claim 
specified in (i) to (vi), inclusive, in § 62-121.26. 

(5) For failure to begin operations as authorized by the Commission within 
the time specified by order of the Commission, or for suspension of 
authorized operations for a period of thirty (30) days without the 
written consent of the Commission. (1947, c. 1008, s. 23.) 

Cited in Hough-Wylie Co. v. Lwucas, 
PAG IN, (6, OO, 72 Sy 18, (Bal) ill (GOR). 


§ 62-121.28. Rates and charges of common carriers.—(a) It shall 
be the duty of every common carrier by motor vehicle to provide safe and adequate 
service, equipment, and facilities for the transportation of property in intrastate 
commerce; to establish, observe, and enforce just and reasonable regulations and 
practices relating thereto, and to the manner and method of presenting, marking, 
packing and delivering property for transportation in intrastate commerce, the fa- 
cilities for such transportation, and all other matters relating to or connected with 
the transportation of property in intrastate commerce. 

(b) Except under special conditions and for good cause shown every common 
carrier by motor vehicle authorized to transport general commodities over regular 
routes shall establish reasonable through routes and joint rates, charges, and 
classifications with other such common carriers by motor vehicle, and with the 
approval of the Commission, may do so with irregular route common carriers by 
motor vehicle, common carriers by railroad and/or express and/or water. In 
case of joint rates and charges between common carriers of any class or kind 
whatsoever, it shall be the duty of the carriers parties thereto to establish just 
and reasonable regulations and practices in connection therewith, and just, rea- 
sonable, and equitable divisions thereof as between the carriers participating 
therein, which shall not unduly prefer or prejudice any of such participating 
carriers. Upon investigation and for good cause, the Commission may, in its 
discretion, prohibit the establishment of joint rates or service. 

(c) All charges made for services rendered or to be rendered by any common 
carrier by motor vehicle in the transportation of property in intrastate commerce 
or in connection therewith, shall be just and reasonable, and every unjust and 
unreasonable charge for such service, or any part thereof, is prohibited and de- 
clared to be unlawful. It shall be unlawful for any common carrier by motor ve- 
hicle engaged in intrastate commerce to make, give, or cause any undue or un- 
reasonable preference or advantage to any particular person, place, locality, terri- 
tory, or description of traffic, in any respect whatsoever, or to subject any par- 
ticular person, place, locality, territory, or description of traffic, to any unjust 
discrimination or any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever; provided, however, that this subsection shall not be con- 
strued to apply to discriminations, prejudices, or disadvantage to the traffic of 
any other carrier of whatever description. 

(d) Any person, organization, or body politic may make complaint in writing 
to the Commission that any such rate, charge, classification, rule, regulation, or 
practice in effect or proposed to be put into effect, is or will be in violation of this 
section or of § 62-121.29. Whenever, after hearing, upon complaint or in an in- 
vestigation on its own initiative, the Commission shall be of the opinion that any 
individual or joint rate or charge, demanded, charged, or collected by any com- 
mon carrier or carriers by motor vehicle, or by any such common carrier or 


738 


§ 62-121.28 Cu. 62. UTILITIES CoMMISSION 62-121.28 


Con 


carriers in conjunction with any common carrier or carriers by raiload and/or 
express and/or water, for transportation of property in intrastate commerce, or 
any classification, rule, regulation, or practice whatsoever of such carrier or car- 
riers affecting such rate or charge or the value of the service thereunder, is or 
will be unjust and unreasonable or unjustly discriminatory or unduly preferential 
or unduly prejudicial, it shall determine and prescribe the lawful rate or charge, 
or the minimum or maximum, or the minimum and maximum rate or charge 
thereafter to be observed, or the lawful classification, rule, regulation, or practice 
thereafter to be made effective. 

(e) Whenever, after hearing, upon complaint or upon its own initiative the 
Commission is of the opinion that the divisions of joint rates or charges applica- 
ble to the transportation of property in intrastate commerce by common carriers 
by motor vehicle or by such carriers in conjunction with common carriers by 
railroad and/or express and/or water, are or will be unjust, unreasonable, ineq- 
uitable, or unduly preferential or prejudicial as between the carriers parties 
thereto (whether agreed upon by such carriers or any of them or otherwise es- 
tablished), the Commission shall by order prescribe the just, reasonable, and eq- 
uitable division thereof to be received by the several carriers; and in cases where 
the joint rate or charge was established pursuant to a finding or order of the 
Commission and the divisions thereof are found by it to have been unjust, un- 
reasonable, or inequitable or unduly preferential or prejudicial, the Commission 
may also by order determine what would have been the just, reasonable, and 
equitable divisions thereof to be received by the several carriers and require 
adjustment to be made in accordance therewith. The order of the Commission 
may require the adjustment of divisions between the carriers in accordance with 
the order from the date of filing the complaint or entry of order of investiga- 
tion or such other dates subsequent as the Commission finds justified, and in the 
case of joint rates prescribed by the Commission, the order as to divisions may 
be made effective as a part of the original order. 

(f{) Whenever there shall be filed with the Commission any schedule stating 
a new individual or joint rate, charge, or classification for the transportation of 
property in intrastate commerce by any common carrier or carriers by motor 
vehicle or by any such carrier or carriers in conjunction with the common carrier 
or carriers by railroad and/or express and/or water, or any rule, regulation, or 
practice affecting such rate or charge or the value of the service thereunder, the 
Commission is hereby authorized and empowered upon complaint of any in- 
terested party or upon its own initiative at once, and, if it so orders, without 
answer or other formal pleading by the interested carrier or carriers, but upon 
reasonable notice, to enter upon a hearing concerning the lawfulness of such rate 
or charge, or such rule, regulation, or practice, and pending such hearing and 
the decision thereon, the Commission, by filing such schedule and delivering to 
the carrier or carriers affected thereby a statement in writing of its reason for 
such suspension, may from time to time suspend the operation of such schedule 
and defer the use of such rate or charge, or such rule, regulation, or practice, 
but not for a longer period in the aggregate than 180 days beyond the time when 
it would otherwise go into effect; and after hearing, whether completed before 
or after the rate, charge, classification, rule, regulation, or practice goes into ef- 
fect, the Commission may make such order with respect thereto as would be 
proper in a proceeding instituted after it had become effective. If the proceed- 
ing has not been concluded and an order made within the period of suspension, the 
proposed change of rate or charge or classification, rule, regulation, or practice 
shall go into effect at the end of such period. At any hearing involving a change 
in the rate, charge, or classification, or any rule, regulation, or practice, the bur- 
den of proof shall be upon the carrier to show that the proposed changed rate, 
charge, classification, rule, regulation, or practice is just and reasonable. 

(g) In the exercise of its power to prescribe just and reasonable rates and 
charges for the transportation of property in intrastate commerce by common 
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carriers by motor vehicle, and classifications, regulations, and practices relating 
thereto, the Commission shall give due consideration, among other factors, to the 
inherent advantages of transportation by such carriers; to the effect of rates upon 
movement of traffic by the carrier or carriers for which rates are prescribed; to 
the need in the public interest of adequate and efficient transportation service by 
such carriers at the lowest cost consistent with the furnishing of such service; 
to the need of revenues sufficient to enable such carriers under honest, economical, 


and efficient management to provide such service. 
(h) Nothing in this section shall be held to extinguish any remedy or right of 


action not inconsistent herewith. (1947, c. 1008, s. 24.) 


Duty to Establish Joint Rates and Di- 
vide Revenues.—Motor carriers of freight 
in intrastate commerce who exchange 
freight in the course of delivery are not 
only given authority but are required to 
establish joint rates, and provide for the 
division of revenues derived from such 
shipments by contract, subject only to the 
limitation that the contract shall not un- 
duly prefer or prejudice any of the par- 
ticipating carriers. State v. Thurston Motor 
Lines Aine. 2400N. Cr 1166, Si 5.9H ced) 
404 (1954). 

Authority of Commission to Interfere 
with Division of Revenue from Inter- 
changed Freight—vThe Utilities Commis- 
sion is given authority to intervene and 
vacate a contract for division of revenue 
from interchanged freight between two in- 
trastate motor carriers only upon its find- 
ing after hearing the contractual agree- 


of revenue from such shipments is, or will 
be unjust, unreasonable and inequitable, or 
unduly preferential or prejudicial as be- 
tween the contracting carriers, and when 
an order is entered by the Commission 
without such jurisdictional finding, the 
cause must be remanded. A finding merely 
that the Commission does not accept the 
contractual practice of the carriers as be- 
ing equitable is insufficient. And the pro- 
vision of subsection (b), giving the Com- 
mission discretionary power to prohibit the 
establishment of joint rates, is inapplica- 
ble. State v. Thurston Motor Lines, Inc., 
240 N. C. 166, 81 S. E. (2d) 404 (1954). 

Quoted in State v. Youngblood Truck 
Lines, Inc, 248 N.C.) 625,)1048Saseaeaa) 
199 (1958). 

Cited in State v. Youngblood Truck 
Lines, Inc., 243 N. C..442, 91NS sia) 
Pa @ 513) 


ment between the carriers for the division 


§ 62-121.29. Tariffs of common carriers.— (a) Every regular route 
common carrier of general commodities by motor vehicle shall file with the Com- 
mission, and print, and keep open for public inspection tariffs showing all rates 
and charges for the transportation of property in intrastate commerce, and all 
services in connection therewith between points on its own routes and between 
points on its own routes and points on the routes of other such common carriers, 
and if it establishes joint rates and charges with common carriers by railroad 
and/or express and/or water, then in that event it shall include in its tariffs so 
filed such joint rates and charges. 

(b) Every irregular route common carrier by motor vehicle shall file with the 
Commission, and print, and keep open for public inspection tariffs showing all 
rates and charges for the transportation of property in intrastate commerce be- 
tween points within the area of its authorized operations, and if it establishes 
joint rates and charges with common carriers by railroad and/or express and/or 
water, then in that event it shall include in its tariffs so filed such joint rates and 
charges between points within the area of its own authorized operation and 
points on the line or route of such carriers by railroad and/or express and/or 
water. 

(c) The tariffs required by this section or permitted thereunder with respect 
to joint rates and charges with common carriers by railroad and/or express 
and/or water shall be stated in lawful money of the United States and shall 
be published, filed, and posted in such form and manner and shall contain such 
information as the Commission by regulation may prescribe; and the Commission 
is authorized to reject any tariff filed with it which is not in consonance with this 
section and with such regulations. Any tariff so rejected by the Commission shall 
be void and its use shall be unlawful. 
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(d) No common carrier by motor vehicle shall charge or demand or collect 
or receive a greater or less or different compensation for the transportation of 
property in intrastate commerce or for any service in connection therewith be- 
tween points enumerated in such tariff than the rates, and charges, specified in 
the tariffs in effect at the time; and no such carrier shall refund or remit in any 
manner or by any device, directly or indirectly, or through any agent or other- 
wise, any portion of the rates or charges so specified, or extend to any person 
any privilege or facilities for transportation of property in intrastate commerce 
except such as are specified in its tariffs. 

(e) No change shall be made in any rate, charge, or classification, or any rule, 
regulation, or practice affecting such rate, charge or classification, or the value 
of the service thereunder, specified in any effective tariff of a common carrier by 
motor vehicle except after 30 days’ notice of the proposed change filed and posted 
in accordance with this section. Such notice shall plainly state the change pro- 
posed to be made and the time when such change will take effect. The Com- 
mission may, in its discretion and for good cause shown, allow such change upon 
notice less than that herein specified or modify the requirements of this section 
with respect to the posting and filing of tariffs, either in specific instances or by 
general order applicable to special or peculiar circumstances or conditions. 

(£) No common carrier by motor vehicle, unless otherwise provided by this 
article, shall engage in the transportation of property in intrastate commerce, un- 
less the rates and charges upon which the same are transported by such carrier 
have been filed and published in accordance with the provisions of this article. 

(g) In any proceeding to determine the justness or reasonableness of any 
rate or charge of any such carrier, there shall not be taken into consideration 
or allowed as evidence any elements of value or the earning power of the prop- 
erty of such carrier, good will, or the certificate under which such carrier is 
operating; and in applying for and receiving a certificate under this article any 
such carrier shall be deemed to have agreed to the provisions of this subsection, 
on its own behalf and on behalf of all transferees on such certificate. The Com- 
mission is specifically authorized to consider, among other things, evidence of 
the relationship of operating expenses to operating revenues in any such pro- 
ceeding. (1947, c. 1008, s. 25; 1959, c. 209.) 

Editor’s Note. — The 1959 amendment  Ljines, Inc., 248 N. C. 625, 104 S. E. (2d) 
added subsection (g). 199 (1958). 

Cited in State v. Youngblood Truck 


§ 62-121.30. Schedules of contract carriers.—(a) It shall be the duty 
of every contract carrier to establish and observe reasonable minimum rates and 
charges for any service rendered or to be rendered in the transportation of 
property or in connection therewith, and to establish and observe reasonable regu- 
lations and practices to be applied in connection with said reasonable minimum 
rates and charges. It shall be the duty of every contract carrier to file with the 
Commission, publish, and keep open for public inspection, in the form and man- 
ner prescribed by the Commission, schedules containing the minimum rates or 
charges of such carrier actually maintained and charged for the transportation of 
property in intrastate commerce, and any rule, regulation, or practice affecting 
such rates or charges and the value of the service thereunder. No such contract 
carrier, unless otherwise provided by this article, shall engage in the transporta- 
tion of property in intrastate commerce unless the minimum charges for such 
transportation by said carrier have been published, filed, and posted in accordance 
with the provisions of this article. No reduction shall be made in any such charge 
either directly or by means of any change in any rule, regulation, or practice af- 
fecting such charge or the value of service thereunder, except after 30 days’ notice 
of the proposed change filed in the aforesaid form and manner, but the Com- 
mission may, in its discretion and for good cause shown, allow such change upon 
less notice, or modify the requirements of this subsection with respect to posting 
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and filing of such schedules, either in particular instances or by general order 
applicable to special or peculiar circumstances or conditions. Such notice shall 
plainly state the change proposed to be made and the time when such change 
will take effect. No such carrier shall demand, charge, or collect a less com- 
pensation for such transportation than the charges filed in accordance with this 
subsection, as affected by any rule, regulation, or practice so filed, or as may be 
prescribed by the Commission from time to time, and it shall be unlawful for 
any such carrier, by the furnishing of special services, facilities, or privileges, 
or by any other device whatsoever, to charge, accept, or receive less than the 
minimum charges so filed or prescribed; provided, that any such carrier or car- 
riers, or any class or group thereof, may apply to the Commission for relief from 
the provisions of this subsection, and the Commission may, after hearing, grant 
such relief to such extent and for such time, and in such manner as in its judg- 
ment is consistent with the public interest and the transportation policy declared 
in this article. 

(b) Whenever, after hearing, upon complaint or upon its own initiative, the 
Commission finds that any minimum rate or charge of any contract carrier by 
motor vehicle, or any rule, regulation, or practice of any such carrier affecting 
such minimum rate or charge, or the value of the service thereunder, for the 
transportation of property or in connection therewith, contravenes the transpor- 
tation policy declared in this article, or is in contravention of any provision of 
this article, the Commission may prescribe such just and reasonable minimum 
rate or charge, or such rule, regulation, or practice as in its judgment may be 
necessary or desirable in the public interest and to promote such policy and will 
not be in contravention of any provision of this article. Such minimum rate or 
charge, or such rule, regulation, or practice, so prescribed by the Commission, 
shall give no advantage or preference to any such carrier in competition with 
any common carrier by motor vehicle subject to this article, which the Com- 
mission may find to be undue or inconsistent with the public interest and the 
transportation policy declared in this article, and the Commission shall give due 
consideration to the cost of the services rendered by such carriers, and to the ef- 
fect of such minimum rate or charge, or such rule, regulation, or practice, upon 
the movement of traffic by such carriers. All complaints shall state fully the 
facts complained of and the reasons for such complaint and shall be made under 
oath. 

(c) Whenever there shall be filed with the Commission by any such contract 
carrier any schedule stating a charge for a new service or a reduced charge, di- 
rectly or by means of any rule, regulation, or practice, for the transportation of 
property in intrastate commerce, the Commission is hereby authorized and em- 
powered upon complaint of interested parties or upon its own initiative at once 
and, if it so orders, without answer or other formal pleading by the interested 
party, but upon reasonable notice, to enter upon a hearing concerning the law- 
fulness of such charge, or such rule, regulation, or practice, and pending such 
hearing and the decision thereon the Commission, by filing with such schedule 
and delivering to the carrier affected thereby a statement in writing of its rea- 
sons for such suspension, may from time to time suspend the operation of such 
schedule and defer the use of such charge, or such rule, regulation, or practice, 
but not for a longer period in the aggregate than 180 days beyond the time when 
it would otherwise go into effect; and after hearing, whether completed before 
or after the charge, or rule, regulation, or practice goes into effect, the Commis- 
sion may make such order with reference thereto as would be proper in a pro- 
ceeding instituted after it had become effective. If the proceeding has not been 
concluded and an order made within the period of suspension, the proposed 
change in any charge or rule, regulation, or practice shall go into effect at the 
end of such period. The rule as to burden of proof specified in § 62-121.28, (f) 
shall apply to this subsection. (1947, c. 1008, s. 26.) 
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§ 62-121.31. Liability for damage to property in transit. — Every 
common carrier by motor vehicle receiving property for transportation in intra- 
state commerce shall issue a bill of lading therefor, and shall be liable to the law- 
ful holder thereof for any loss, damage, or injury to such property caused by it, 
or by any carrier participating in the haul when transported on a through bill of 
lading, and any such carrier delivering said property so received and transported 
shall be liable to the lawful holder of said bill of lading or to any party entitled 
to recover thereon for such loss, damage, or injury, notwithstanding any con- 
tract or agreement to the contrary; provided, however, the Commission may, by 
regulation or order, authorize or require any such common carrier, to establish 
and maintain rates related to the value of shipments declared in writing by the 
shipper, or agreed upon as the release value of such shipments; such declaration or 
agreement to have no effect other than to limit liability and recovery to an amount 
not exceeding the value so declared or released, in which case, any tariff filed 
pursuant to such regulation or order shall specifically refer thereto; provided 
further, that nothing in this section shall deprive any lawful holder of such bill 
of lading of any remedy or right of action which such holder as under existing 
law; provided further, that the carrier issuing such bill of lading, or delivering 
such property so received and transported, shall be entitled to recover from the 
carrier on whose route the loss, damage, or injury shall have been sustained, the 
amount it may be required to pay to the owners of such property. (1947, c. 1008, 
62/2) 


§ 62-121.32. Accounts, records and reports.—(a) The Commission is 
hereby authorized to require annual, periodical, or special reports from all motor 
carriers, and lessors (as defined in this section), to prescribe the manner and form 
in which such reports shall be made, and to require from such carriers, and les- 
sors, specific and full, true, and correct answers to all questions upon which the 
Commission may deem information to be necessary. Such annual reports shall 
give an account of the affairs of the carrier, or lessor, in such form and detail 
as may be prescribed by the Commission. The Commission may also require any 
motor carrier to file with it a true copy of any contract, agreement, or arrangement 
between such carrier and any other carrier or person in relation to any traffic af- 
fected by the provisions of this article. The Commission shall not, however, make 
public any contract, agreement, or arrangement between a contract carrier and 
a shipper, or any of the terms or conditions thereof, except as a part of the record 
in a formal proceeding where it considers such action consistent with the public 
interest; provided, that if it appears from an examination of any such contract 
that it fails to conform to the published schedule of the contract carrier as re- 
quired by § 62-121.30, the Commission may, in its discretion, make public such 
of the provisions of the contract as the Commission considers necessary to dis- 
close such failure and the extent thereof. 

(b) Said annual reports shall contain all the required information for the 
period of twelve months ending on the thirty-first day of December in each year, 
unless the Commission shall specify a different date, and shall be made out under 
oath and filed with the Commission at its office in Raleigh within four months 
after the close of the year for which the report is made, unless additional time be 
granted in any case by the Commission. Such periodical or special reports as 
may be required by the Commission under subsection (a) hereof shall also be 
under oath, whenever the Commission so requires. The Commission may issue 
an order, without notice or hearing, cancelling or suspending any certificate of 
convenience and necessity thirty (30) days after the date of service of such 
order for failing to file the required annual report at the time it was due. In the 
event the report is filed during the thirty (30)-day period, the order of cancel- 
lation or suspension shall be null and void. 

(c) The Commission may prescribe for motor carriers the classes of property 
for which depreciation charges may properly be included under operating ex- 
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penses, and the rate or rates of depreciation which shall be charged with respect 
to each of such classes of property, classifying the carriers as it may deem proper 
for this purpose. The Commission may, when it deems necessary, modify the 
classes and rates so prescribed. When the Commission shall have exercised its 
authority under the foregoing provisions of this subsection, motor carriers shall 
not charge to operating expenses any depreciation charges on classes of property 
other than those prescribed by the Commission, or charge with respect to any 
class of property a rate of depreciation other than that prescribed therefor by 
the Commission, and no such carrier shall include under operating expenses any 
depreciation charge in any form whatsoever other than as prescribed by the Com- 
mission. 

(d) The Commission may, in its discretion, prescribe the forms of any and all 
accounts, records, and memoranda to be kept by motor carriers, and lessors, in- 
cluding the accounts, records, and memoranda of the movement of traffic, as 
well as of the receipts and expenditures of moneys; and it shall be unlawful for 
such carriers, and lessors, to keep any accounts, records, and memoranda con- 
trary to any rules, regulations, or orders of the Commission with respect there- 
to. The Commission may issue orders specifying such operating, accounting, or 
financial papers, records, books, blanks, stubs, correspondence, or documents of 
motor carriers, or lessors, as may after a reasonable time be destroyed, and pre- 
scribing the length of time they shall be preserved. The Commission or its duly 
authorized special agents, accountants, or examiners shall at all times have ac- 
cess to and authority, under its order, to inspect and examine any and all lands, 
buildings, or equipment of motor carriers, and lessors; and shall have authority 
to inspect and copy any and all accounts, books, records, memoranda, correspond- 
ence, and other documents of such carriers, and lessors, and such accounts, books, 
records, memoranda, correspondence, and other documents of any person con- 
trolling, controlled by, or under common control with any such carrier, as the 
Commission deems relevant to such person’s relation to or transactions with such 
carrier. Motor carriers, lessors, and persons shall submit their accounts, books, 
records, memoranda, correspondence, and other documents for the inspection and 
copying authorized by this subsection, and motor carriers, and lessors shall sub- 
mit their lands, buildings, and equipment for examination and inspection, to 
any duly authorized special agent, accountant, auditor, inspector, or examiner 
of the Commission upon demand and the display of proper credentials. 

(e) As used in this section, the words “keep” and “kept” shall be construed 
to mean made, prepared, or compiled, as well as retained; the term “lessor” means 
a lessor of any right to operate as a motor carrier; and the term “motor carrier,” 
or “lessor,” includes a receiver or trustee of any such motor carrier, or lessor. 


C1947; C1008 8s) 28:91 959.6639 ese 5 29.) 


Editor’s Note. — The 1959 amendment close of the year and added the third and 
extended the time for filing annual re- fourth sentences thereof. 
ports provided for in subsection (b) from Cited in State v. Fleming, 235 N. C. 


three months to four months after the 660, 71 S. E. (2d) 41 (1952). 


§ 62-121.33. Orders, notices and service of process. — (a) It shall 
be the duty of every motor carrier operating under a certificate or permit is- 
sued under the provisions of this article to file with the Commission a designa- 
tion in writing of the name and post-office address of a person upon whom or 
which service of notices or orders may be made under this article. Such designa- 
tion may from time to time be changed by like writing similarly filed. Service of 
notices or orders in proceedings under this article may be made upon a motor 
carrier by personal service upon it or upon the person so designated by it, or by 
registered mail, return receipt requested, or by certified mail with return receipt 
requested, addressed to it or to such person at the address filed. In proceedings 
before the Commission involving the lawfulness of rates, charges, classifications, 
or practices, service of notice upon the person or agent who has filed a tariff or 
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schedule in behalf of such carrier shall be deemed to be due and sufficient sery- 
ice upon the carrier. 

(b) Except as otherwise provided in this article, all orders of the Commis- 
sion shall take effect within such reasonable time as the Commission may pre- 
scribe and shall continue in force until its further order, or for a specified pe- 
riod of time, according as shall be prescribed in the order, unless the same shall 
be suspended or modified or set aside by the Commission, or be suspended or 
set aside by a court of competent jurisdiction. (1947, c. 1008, s. 29; 1957, c. 
IS Z295t16;) 

Editor’s Note. — The 1957 amendment by certified mail with return receipt re- 
inserted in subsection (a) the words “or quested.” 


§ 62-121.34. Unlawful operation.—(a) Any person, whether carrier, or 
any officer, employee, agent or representative thereof, knowingly and willfully 
violating any provisions of this article or any rule, regulation, requirement, or 
order thereunder, or any term or condition of any certificate or permit, for 
which a penalty is not otherwise herein provided, shall be guilty of a misde- 
meanor, and upon conviction thereof be fined not more than $100.00 for the 
first offense and not more than $500.00 for any subsequent offense. 

(b) If any motor carrier operates in violation of any provision of this article 
(except as to the reasonableness of rates or charges and the discriminatory charac- 
ter thereof), or of any rule, regulation, requirement, or order thereunder, or of 
any term or condition of any certificate or permit, the Commission or its duly 
authorized agent may apply to the resident superior court judge of any judicial 
district where such motor carrier operates, or to any superior court judge hold- 
ing court in any such judicial district, for the enforcement of such provision of 
this article, or of such rule, regulation, requirement, order, term, or condition; 
and such court shall have jurisdiction to enforce obedience thereto by a writ of 
injunction or by other process, mandatory or otherwise, restraining such carrier 
or its officers, agents, employees, and representatives from further violation of 
such provision of this article or of such rule, regulation, requirement, order, 
term, or condition and enjoining upon it or them obedience thereto. 

(c) Any person, whether carrier, shipper, consignee, or any officer, employee, 
agent, or representative thereof, who shall knowingly offer, grant, or give or 
solicit, accept, or receive any rebate, concession, or discrimination in violation of 
any provision of this article, or who by means of any false statement or repre- 
sentation, or by the use of any false or fictitious bill, bill of lading, receipt, 
voucher, roll, account, claim, certificate, affidavit, deposition, lease, or bill of 
sale, or by any other means or device, shall knowingly and willfully assist, suffer 
or permit any person or persons, natural or artificial, to obtain transportation of 
property subject to this article for less than the applicable rate, or charge, or who 
shall knowingly and willfully by any such means or otherwise fraudulently seek 
to evade or defeat regulation as in this article provided for motor carriers, shall be 
deemed guilty of a misdemeanor and upon conviction thereof be fined not more 
than $500.00 for the first offense and not more than $2,000.00 for any subse- 
quent offense. 

(d) It shall be unlawful for any special agent, accountant, auditor, inspector, 
or examiner to knowingly and willfully divulge any fact or information which 
may come to his knowledge during the course of any examination or inspection 
made under authority of § 62-121.32, except as he may be directed by the Com- 
mission or by a court or judge thereof. 

(e) It shall be unlawful for any motor carrier engaged in intrastate com- 
merce or any Officer, receiver, trustee, lessee, agent, or employee of such carrier, 
or for any other person authorized by such carrier, to receive information, know- 
ingly to disclose to, or permit to be acquired by any person other than the shipper 
or consignee without the consent of such shipper or consignee, any information 
concerning the nature, kind, quantity, destination, consignee, or routing of any 
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property tendered or delivered to such motor carrier for such transportation, 
which information may be used to the detriment or prejudice of such shipper 
or consignee, or which may improperly disclose his business transactions to a 
competitor; and it shall also be unlawful for any person to solicit or knowingly 
receive any such information which may be so used. 

(f) Nothing in this article shall be construed to prevent the giving of such 
information in response to any legal process issued under the authority of any 
court, or to any officer or agent of the State or of the government of the United 
States, in the exercise of his power, or to any officer or other duly authorized 
person seeking such information for the prosecution of persons charged with or 
suspected of crimes or to another carrier, or its duly authorized agent, for the 
purpose of adjusting mutual traffic accounts in the ordinary course of business 
of such carriers. 

(g) Any motor carrier, or other person, or any officer, agent, employee, or 
representative thereof, who shall willfully fail or refuse to make a report to the 
Commission as required by this article, or to make specific and full, true, and 
correct answer to any question within thirty days from the time it is lawfully re- 
quired by the Commission so to do, or to keep accounts, records, and memoranda 
in the form and manner prescribed by the Commission, or shall knowingly and 
willfully falsify, destroy, mutilate, or alter any such report, account, record, or 
memorandum, or shall knowingly and willfully neglect or fail to make full, true, 
and correct entries in such accounts, records, or memoranda of all facts and 
transactions appertaining to the business of the carrier, or person required un- 
der this article to keep the same, or shall knowingly and willfully keep any ac- 
counts, records, or memoranda contrary to the rules, regulations, or orders of 
the Commission with respect thereto, shall be deemed guilty of a misdemeanor 
and upon conviction thereof be subject for each offense to a fine of not more 
than $5,000.00. As used in this subsection the words “kept” and “keep” shall 
be construed to mean made, prepared, or compiled, as weil as retained. (1947, 
c. 1008, s. 30.) 

Cited in Hough-Wylie Co. v. Lucas, 236 
N.C. 90,72 SitHee(2d) Er1o52): 


§ 62-121.35. Collection of rates and charges.—No common carrier by 
motor vehicle shall deliver or relinquish possession at destination of any freight 
transported by it in intrastate commerce until all tariff rates and charges thereon 
have been paid, except under such rules and regulations as the Commission may 
from time to time prescribe to govern the settlement of all such rates and charges, 
including rules and regulations for weekly or monthly settlement, and to pre- 
vent unjust discrimination or undue preference or prejudice; provided, that the 
provisions of this section shall not be construed to prohibit any such carrier 
from extending credit in connection with rates and charges on freight transported 
for the United States, for any department, bureau, or agency thereof, or for the 
State, or political subdivision thereof. Where any common carrier by motor 
vehicle is instructed by a shipper or consignor to deliver property transported by 
such carrier to a consignee other than the shipper or consignor, such consignee 
shall not be legally liable for transportation charges in respect of the transporta- 
tion of such property (beyond those billed against him at the time of delivery for 
which he is otherwise liable) which may be found to be due after the property 
has been delivered to him, if the consignee (i) is an agent only and had no 
beneficial title in the property, and (ii) prior to delivery of the property has noti- 
fied the delivering carrier in writing of the fact of such agency and absence of 
beneficial title, and, in the case of shipment reconsigned or diverted to a point 
other than that specified in the original bill of lading, has also notified the deliver- 
ing carrier in writing of the name and address of the beneficial owner of the prop- 
erty. In such cases the shipper and consignor, or, in the case of a shipment so 
reconsigned or diverted, the beneficial owner shall be liable for such additional 
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charges, irrespective of any provisions to the contrary in the bill of lading or in 
the contract under which the shipment was made. If the consignee has given 
to the carrier erroneous information as to who is the beneficial owner, such con- 
signee shall himself be liable for such additional charges, notwithstanding the 
foregoing provisions of this section. On shipments reconsigned or diverted by 
an agent who has furnished the carrier with a notice of agency and the proper 
name and address of the beneficial owner, and where such shipments are refused 
or abandoned at ultimate destination, the said beneficial owner shall be liable for 
all legally applicable charges in connection therewith. (1947, c. 1008, s. 31.) 


§ 62-121.36. Allowance to shippers for transportation services.— 
If the owner of property transported under the provisions of this article di- 
rectly or indirectly renders any service connected with such transportation, or 
furnishes any instrumentality used therein, the charge and allowance therefor 
shall be published in the tariffs or schedules filed in the manner provided in this 
article and shall be no more than is just and reasonable; and the Commission 
may, after hearing on a complaint or on its own initiative, determine what is a 
reasonable charge as the maximum to be paid by the carrier or carriers for the 
services so rendered or for the use of the instrumentality so furnished, and fix 
the same by appropriate order. (1947, c. 1008, s. 32.) 


§ 62-121.387. Embezzlement of C. O. D. shipments.—Property re- 
ceived by any motor carrier to be transported in intrastate commerce and de- 
livered upon collection on such delivery and remittance to the shipper of the 
sum of money stated in the shipping instructions to be collected and remitted to 
the shipper, and the money collected upon delivery of such party, is hereby de- 
clared to be held in trust by any carrier having possession thereof or the carrier 
making the delivery or collection, and upon failure of any such carrier to account 
for the property so received, either to the shipper to whom the collection is pay- 
able or the carrier making delivery to any carrier handling the property or mak- 
ing the collection, within fifteen (15) days after demand in writing by the shipper, 
or carrier, or upon failure of the delivering carrier to remit the sum so directed 
to be collected and remitted to the shipper, within fifteen (15) days after collec- 
tion is made, shall be prima facie evidence that the property so received, or the 
funds so received, has been willfully converted by such carrier to its own use, 
and the carrier so offending shall be guilty of a felony and upon conviction shall 
be punished by fine or imprisonment, or both, in the discretion of the court, and 
such carrier may be indicted, tried, and punished in the county in which such 
shipment was delivered to the carrier or in any other county into or through which 
such shipment was transported by such carrier. (1947, c. 1008, s. 33.) 

The lessor-holders of a certificate of reason of wrongful conversion of C. O. 
convenience and necessity are liable and D. moneys collected by the lessee-opera- 
answerable jointly with the lessee-opera- tor company. Hough-Wylie Co. v. Lucas, 
tor to the shipper for losses sustained by 236 N. C. 90, 72 S. E. (2d) 11 (1952). 


§ 62-121.38. Evidence; joinder of surety. — No report by any carrier 
of any accident arising in the course of the operations of such carrier, made 
pursuant to any requirement of the Commission, and no report by the Commis- 
sion of any investigation of any such accident, shall be admitted as evidence, or 
used for any other purpose in any suit or action for damages growing out of 
any matter mentioned in such report or investigation; nor shall the discharge 
by any carrier of any truck driver or other employee after any such accident be 
offered or admitted in evidence for any purpose in any suit or action against 
such carrier for damages arising out of any such accident; nor shall any insur- 
ance company or surety executing any insurance policy, bond, or other security 
for the protection of the public, as provided in § 62-121.23, or as provided in 
§ 62-121.26, be joined with the assured carrier in any action or suit for damages, 
debt, or claim thereby secured; nor shall evidence of any such policy, bond, or 
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other security be offered or received in any such action or suit against the carrier, 
but the surety or insurer shall be obligated within the amount of such policy, 
bond or other security to pay any final judgment against the carrier. (1947, c. 
1008, s. 34.) 


§ 62-121.39. Interstate carriers. — (a) This article shall apply to per- 
sons and vehicles engaged in interstate commerce over the highways of this 
State, and the Commission may, in its discretion, require such carriers to file 
with it copies of their respective interstate authority, registration of their ve- 
hicles operated in this State, and the observance of such reasonable rules and 
regulations as the Commission may deem advisable in the administration of this 
article and for the protection of persons and property upon the highways of the 
State, except insofar as the provisions of this article may be inconsistent with, 
or shall contravene, the Constitution and laws of the United States. 

(b) The Commission or its authorized representative is authorized to confer 
with and hold joint hearings with the authorities of other states or with the In- 
terstate Commerce Commission or its representatives in connection with any 
matter arising under this article, or under the Federal Motor Carrier Act, which 
may directly or indirectly affect the interests of the people of this State or the 
transportation policy declared by this article or by the Interstate Commerce Act. 
C1947 OUS meron) 


62-121.40: Repealed by Session Laws 1953, c. 825, s. 3. 


§ 

§ 62-121.41. Allocation of funds.—Snfficient funds shall be provided in 
the budget and allocated to the Commission to be disbursed under the super- 
vision of the Director of the Budget for the administration and enforcement of 
the provisions of this article, including the employment of such additional per- 
sonnel as may be required for that purpose. (1947, c. 1008, s. 37.) 


§ 62-121.42. Title.—This article shall be known and may be cited as the 
North Carolina Truck Act. (1947, c. 1008, s. 38.) 


ARTICLE 6C. 


Bus Act of 1949, 


§ 62-121.43. Short title —This article shall be known and may be cited 
as the Bus Act of 1949. (1949, ¢. 1132, s. 1.) 
Local Modification—Cabarrus: 1947, c. article, see 27 N. C. Law Rev. 467. As to 


Bye Ie. re, alse cy Sep 

Effective Date.—Section 40 of the act in- 
serting this article made it effective on 
October 1, 1949, except that subdivision 
(13) of § 62-121.48 became effective as 
of April 22, 1949. 


application of former article of similar im- 
port, see City Coach Co. Vv.) Gastonia 
Transit Co., 227 N: C391, 4275S) beac) 
398 (1947). 

Applied in Bryant v. Barber, 237 N. C. 
480, 75 S. E. (2d) 410 (1953). 


Editor’s Note—For a discussion of this 


§ 62-121.44. Declaration of policy. — Upon investigation, it has been 
determined that the transportation of passengers by motor carriers for com- 
pensation over the public highways of the State is a business affected with a 
public interest, and is hereby declared to be the policy of the State of North 
Carolina among other things, to provide fair and impartial regulation of motor 
carriers of passengers in the use of the public highways in such a manner as 
to promote, in the interest of the public, the inherent advantages of highway 
transportation; to promote adequate economical and efficient service to all of 
the communities of the State by motor carriers engaged in the transportation 
of passengers over the public highways for compensation; to encourage the estab- 
lishment and maintenance of reasonable charges for transportation services with- 
out unjust discriminations, undue preferences or advantages, or unfair or destruc- 
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tive competitive practices; to encourage and promote harmony among motor car- 
riers of passengers, between such carriers and carriers of passengers by rail or 
water, and between all carriers of passengers and the traveling public; to foster a 
coordinated State-wide motor carrier service; to conform with the national 
transportation policy and the Federal Motor Carrier Act insofar as the same may 
be found practical and adequate for application to intrastate commerce; and to 
co-operate with other states and with the federal government in promoting and 
coordinating intrastate and interstate commerce by motor carriers. (1949, c. 
IS ZMS A) 

Policy of the Law Stated—The policy tive competitive practices, all to the end of 
of the law controlling the granting of bus promoting the public interest. State  v. 
franchises is to provide adequate, eco- Queen City Coach Co., 233 N. C. 119, 63 
nomical and efficient bus service at rea- S. E. (2d) 113 (1951). 
sonable cost to all communities of the Quoted in State v. Fleming, 235 N. C. 
State, without discrimination, undue priv- 660, 71 S. E. (2d) 41 (1952). 
ileges or advantages or unfair or destruc- 


§ 62-121.45. Delegation of jurisdiction.—Full power and authority to 
administer and enforce the provisions of this article, and to make and enforce 
reasonable and necessary rules and regulations to that end, are hereby vested in 
the North Carolina Utilities Commission. (1949, c. 1132, s. 3.) 

Stated in State v. Fleming, 235 N. C. Cited in State v. Carolina Coach Co., 236 
BeUe tao, Ho (2d) 4im(t052) -ebryantay. oN. C. 583,273 501.) (2d) 562, (£052). 
Barber,.207 N.C. 480,975. 54 4. (2d) .410 
(1953). 


§ 62-121.46. Definitions.—When used in this article, unless the language 
or context clearly indicate that different meanings are intended: 

(1) “Broker” means any person not included in the term “motor carrier” 
and not a bona fide employee or agent of any such carriers, who or 
which as principal or agent engages in the business of selling or offer- 
ing for sale any transportation by motor carrier, or negotiates for 
or holds himself, or itself, out by solicitation, advertisement, or other- 
wise, as one who sells, provides, furnishes, contracts, or arranges for 
such transportation for compensation, either directly or indirectly. 

(2) “Certificate” means a certificate of public convenience and necessity 
issued by the Commission pursuant to the provisions of this article 
to a common carriér by motor vehicle. 

(3) “Charter party” means a group of persons who, pursuant to a common 
purpose and under a single contract, and at a fixed charge for the 
vehicle in accordance with the carrier’s tariff, lawfully on file with 
the Commission, have acquired the exclusive use of a passenger carry- 
ing motor vehicle to travel together as a group from a point of origin 
to a specified destination or for a particular itinerary, either agreed 
upon in advance or modified by the chartering group after having 
left the place of origin. 

(4) “Commission” means the North Carolina Utilities Commission. 

(5) “Common carrier by motor vehicle” means any person which holds it- 
self out to the general public to engage in the transportation by motor 
vehicle in intrastate commerce of passengers for compensation over 
regular routes and between fixed termini. 

(6) “Contract carrier by motor vehicle” means any person not included in 
the definition of “common carrier by motor vehicle’ which, under 
individual contracts or agreements, engages in the transportation by 
motor vehicle of passengers in intrastate commerce for compensation. 
Such contracts 

a. Must be in writing, 
b. Must provide for the transportation of particular persons or 


group of persons, 
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c. Must be bilateral and impose specific obligations upon both the 
carrier and the other contracting parties, 

d. Must cover a series of trips in contrast to a single trip, and 

e. A copy of which must be preserved by the-carrier until termi- 
nated by its terms and at least one year thereafter. 


(7) “Highway” means any road or street in this State used by the public or 


dedicated or appropriated to public use. 


(8) “Industrial plant’ means any plant, mill, or factory engaged in the busi- 


ness of manufacturing. 


9) “Interstate commerce” means commerce between any place in this State 
y 


(10) 


(11) 
(12) 


(13) 


(14) 


(15) 
(16) 


(17) 
(18) 


(19) 
(20) 


and any place in another state or between places in this State through 
another state, whether such commerce moves wholly by motor vehicle 
or partly by motor vehicle and partly by rail, express, or water. 
“Intrastate commerce” means commerce between points and over a 
route or within a territory wholly within this State, which commerce 
is not a part of a prior or subsequent movement to or from points 
outside of this State in interstate or foreign commerce, and includes 
all transportation of passengers by motor vehicle within this State for 
compensation in interstate or foreign commerce which has been ex- 
empted from regulation under Part II, the Interstate Commerce Act, 
regulating motor carriers. 

“Intrastate operations’ means the transportation of passengers by 
motor vehicle for compensation in intrastate commerce. 

“Motor carrier” includes a common carrier by motor vehicle and a 
contract carrier by motor vehicle. 

“Motor vehicle,’ “vehicle,” or “bus” means any vehicle, machine, 
tractor, semitrailer, or any combination thereof determined by the 
Commission, which is propelled or drawn by mechanical power and 
used upon the highways within this State in the transportation of 
passengers for compensation in intrastate commerce. 

“Municipality” means any collection of people incorporated pursuant 
to the provisions of section 4, article 8, of the Constitution of North 
Carolina. 

“Permit” means a permit issued by the Commission pursuant to the 
provisions of this article to a contract carrier by motor vehicle. 
“Person” means a corporation, individual, copartnership, company, 
association, or any combination of individuals or organizations doing 
business as a unit, and includes any trustee, receiver, assignee, or 
personal representative thereof. 

“Route” means the course of way which is traveled; the road or 
highway over which motor vehicles operate. 

“Service,” “transportation,” and “operations” mean the transportation 
of passengers by a motor carrier over the highways of this State in 
intrastate commerce for compensation, and includes all services, ve- 
hicles, equipment and facilities used in connection therewith. 


“State” means the State of North Carolina. 

“Town” means any unincorporated community, or collection of people 
having a geographical name by which it may be generally known and 
is so generally designated. (1949, c. 1132, s. 4; 1953, c. 1140, s. 1; 
1957 Col 152, S13.) 


Editor’s Note. — The 1953 amendment Motor Carrier Act.—See State v. Flem- 
inserted subdivisions (8) and (17). And _ ing, 235 N. C. 660, 71 S. E. (2d) 41 (1952). 
the 1957 amendment deleted the words “or Subdivision (6) Is Not Retroactive.— 
air’ formerly appearing at the end of sub- ‘The provisions contained in subdivision 
division (9). (6) are definitive or regulatory and in- 

Comparison of Definitions in Federal tended to be applied prospectively with 
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respect to applications for permits as con- 
tract carriers under the general provisions 
of the Bus Act of 1949, and have no bear- 
ing on or relation to the grandfather 
rights confirmed in the act. To make these 
definitive and regulatory provisions re- 
troactive so as to place a limitation on the 
rights of a carrier under the grandfather 
clause contained in the act, would be in 
contravention of his constitutional rights 
and contrary to due process of law. More- 
over, such a construction would com- 
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pletely nullify the grandfather clause and 
make it feckless. State v. Fleming, 235 N. 
C. 660, 71 S. E. (2d) 41 (1952). 

The definition contained in subdivision 
(6) includes charter service. State v. Flem- 
ine, 225 N, C, 660, 71 S. B..(2d) 41 (1952): 

Service—As to “service” rendered in 
contemplation of former statute, see State 
v. Andrews, 191 N. C. 545, 182 S. E. 568 
(1926). 

Cited in State v. Carolina Coach Co., 
236 Ni Ci583, 78S. Hee(2d) 562.(1952)). 


regulations.—(a) Nothing in this ar- 


ticle shall be construed to include persons and vehicles engaged in one or more 
of the following services if not engaged at the time or other times in the trans- 
portation of other passengers by motor vehicle for compensation: 


(1) Transportation of passengers for or under the control of the United 
States government, or the State of North Carolina, or any political 
subdivision thereof, or any board, department or commission of the 
State, or any institution owned and supported by the State; 

(2) Transportation of passengers by taxicabs when not carrying more than 
six (6) passengers or transportation by other motor vehicle performing 
bona fide taxicab service and not carrying more than six (6) passen- 
gers in a single vehicle at the same time when such taxicab or other 
vehicle performing bona fide taxicab service is not operated on a 
regular route or between fixed termini; provided, no taxicab while 
operating over the regular route of a common carrier outside of a town 
or a municipality and a residential and commercial zone adjacent 
thereto, as such zone may be determined by the Commission as pro- 
vided in (8) of this subsection, shall solicit passengers along such 
route, but nothing herein shall be construed to prohibit a taxicab 
operator from picking up passengers along such route upon call, sign 
or signal from prospective passengers ; 

(3) Transportation by motor vehicles owned or operated by or on behalf 
of hotels while used exclusively for the transportation of hotel 
patronage between hotels and local railroad or other common carrier 
stations ; 

(4) Transportation of passengers to and from airports and passenger airline 
terminals when such transportation is incidental to transportation by 
aircrart: 

(5) Transportation of passengers by trolley buses operated by electric power 
derived from a fixed overhead wire, furnishing local passenger trans- 
portation similar to street railway service; 

(6) Transportation by motor vehicles used exclusively for the transporta- 
tion of passengers to or from religious services ; 

(7) Transportation of bona fide employees of an industrial plant to and 
from their regular employment; 

(8) Transportation of passengers when the movement is within a town or 
municipality exclusively, or within contiguous towns or municipalities 
and within a residential and commercial zone adjacent to and a part 
of such town or municipality or contiguous towns or municipalities ; 
provided, the Commission shall have power in its discretion, in any 
particular case, to fix the limits of any such zone. 


The Commission shall have and retain jurisdiction to fix rates and charges of 
carriers operating under (5) and (8) of this subsection in the manner provided 
in this article, and shall have jurisdiction to hear and determine controversies 
with respect to extensions and services, and the Commission’s rules of practice 
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shall include appropriate provisions for bringing such controversies before the 
Commission and for the hearing and determination of the same, provided nothing 
in this paragraph shall include taxicabs. 

(b) The Commission may conduct investigations to determine whether any 
person or carrier purporting to operate under the exemption provisions of this 
section is, in fact, so operating, and make such orders as it deems necessary to 
enforce compliance with this section. 

(c) None of the provisions of this section nor any of the other provisions of 
this article shall apply to motor vehicles used solely for the transportation of pas- 
sengers to or from religious services and/or in the transportation of bona fide 
employees of an industrial plant to and from places of their regular employment. 

(d) Provided, that venue for any action commenced to enforce compliance 
with the terms of this article against any person, firm or corporation purporting 
to operate under any of the exemptions provided in this section shall be in 
one of the counties of the judicial district wherein the violation is alleged to have 
taken place and such person, firm or corporation shall be entitled to trial by jury. 


(1949) C1132 5s 5. 31955,. C514, 9.02 el OOO nC. aLUG, OOO sen Aa 


Editor’s Note. — The 1953 amendment 
inserted “solely” in line two of subsection 
(c). The first 1959 amendment inserted 
in the second paragraph of subsection (a) 
the words “in the manner provided in this 
article.” The second 1959 amendment re- 
wrote the provisions of subdivision (2) 
of subsection (a) preceding the proviso. 

The Utilities Commission is not vested 
with power to require the operators of 
services enumerated in this section to ob- 
tain a franchise from it and does not have 
any supervision or jurisdiction over such 
operation, except the operations set forth 
in subdivisions (5) and (8) of subsection 
(a), and as to them it retains “jurisdiction 
to fix rates and charges,” and “to hear 
and determine controversies with respect 
to extensions and _ services.” Winston- 
Salem v. Winston-Salem City Coach 
ines, sine, 3245 ON C1395 6 tena) 
510 (1956). 

Jurisdiction of Commission over City 
Bus Lines. — The Commission has been 
given specific authority to fix city bus 
fares. State v. Greensboro, 244 N. C. 247, 
9365. EL? Cd) F151 21956): 

Any provisions with respect to rates 
and services contained in a franchise con- 
tract between a utilities company and a 
municipal corporation, authorizing the 
utilities company to transport passengers 
over its streets, are subject to the orders 
of the Utilities Commission in respect 
thereto. Winston-Salem vy. Winston-Salem 
City Coach Lines, inc. 245. No Cy 179.995 
St Be (2d) 510701956): 

Same—Dispute as to Curtailment of 
Services by Bus Carrier— Where a munic- 
ipality has granted a franchise to a utilities 
company to operate passenger buses over 
its streets, the parties may mutually agree 
upon extensions and services, changes in 
routes, or curtailment of services, when in 


hy 


the opinion of the governing board of the 
municipality such changes, are, under the 
existing conditions, for the best interest of 
all concerned, including the public. How- 
ever, when the parties are unable to agree 
to a proposed curtailment of existing serv- 
ices, the matter is within the exclusive 
jurisdiction of the Utilities Commission 
and the municipality may not enjoin the 
utility from the proposed curtailment of 
services, although the utility may not 
change its schedules or curtail its services 
unless given authority to do so by the 
Utilities Commission. Winston-Salem  v. 
Winston-Salem City Coach Lines, Inc., 
245 N. C. 179, 95 S. E.-(2d) 510 (1956). 

Subsection (c) an Exception to Subsec- 
tion (a).—The particular provision of 
subsection (c) of this section must be re- 
garded as an exception to the general 
provision of subsection (a). State v. Caro- 
lina Coach Co. 236:.N. Gy 58See7smommias 
(2d) 562 (1952). 

Operations Devoted Exclusively to 
Transportation of Employees to and from 
Work. — The North Carolina Utilities 
Commission does not have regulatory 
supervision of operations devoted exclu- 
sively to the transportation by motor ve- 
hicle of the bona fide employees of in- 
dustrial plants to and from the places of 
their employment even in cases where the 
persons conducting such operations are 
engaged at the same time or at other 
times in carrying on the callings of com- 
mon carriers by motor vehicle. State v. 
Carolina Coach “Co.,'236 N. C. 583,730: 
EH. (2d) 562 (1952). 

Transportation to and from Federal 
Military Reservation. — This section ex- 
empts from the regulation of the Utilities 
Commission carriers in intrastate com- 
merce transporting passengers for hire to 
and from federal military reservations or 
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bases only if such carriers have been v. Barber, 237 N. C. 480, 75 S. E. (2d) 410 
procured by the United States govern- (1953). 

ment to carry passengers for it, or the Quoted in part in State v. Johnson, 233 
transportation of such passengers is under N. C. 588, 64 S. E. (2d) 829 (1951). 

the control of the United States. Bryant 


§ 62-121.48. General powers and duties of the Commission.—The 
Commission is hereby vested with power and it shall be its duty: 

(1) To supervise and regulate common carriers by motor vehicle and to that 
end the Commission may establish reasonable requirements with re- 
spect to continuous and adequate service, transportation of baggage, 
newspapers, mail, and light express, uniform system of accounts, rec- 
ords and reports and preservation of records. 

(2) To supervise and regulate contract carriers by motor vehicle, and to that 
end the Commission may establish reasonable requirements with re- 
spect to uniform systems of accounts, records and reports and pres- 
ervation of records. 

(3) To supervise and regulate motor carriers, as defined in this article, in all 
matters affecting the relationship between such carriers, or the rela- 
tionship between such carriers and the public, in any manner neces- 
sary to promote harmony among such carriers, safety and efficiency 
of service to the public. 


(4) To supervise the operation of passenger bus stations in any manner nec- 
essary to promote harmony among the carriers using such stations 
and efficiency of service to the traveling public. 

(5) To transmit to the legislature, from time to time, such recommendations 
as to additional legislation relating to such carrier as the Commission 
may deem necessary. 

(6) To prescribe qualifications and maximum hours of service of drivers 
and their helpers, and rules regulating safety of operation and equip- 
ment; and in the interest of uniformity of intrastate and interstate 
rules and regulations applicable within the State of North Carolina 
with respect to maximum hours of service of vehicle drivers and their 
helpers, and safety of operation and equipment, the Commission may 
adopt and enforce the rules and regulations adopted and promulgated 
by the Interstate Commerce Commission with respect thereto, insofar 
as the Commission finds the same to be practical and advantageous 
for application in this State and not in conflict with this article. In 
order to promote safety of operation of motor carriers, the Commis- 
sion may avail itself of the assistance of any other agency of the State 
having special knowledge of such matters and it may make such in- 
vestigations and tests as may be deemed necessary to promote safety 
of equipment and operation of vehicles upon the highways. 

(7) For the purpose of carrying out the provisions of this article, the Com- 
mission may avail itself of the special information of the State High- 
way Commission in promulgating safety requirements and in consid- 
ering applications for certificates or permits with particular reference 
to conditions of the public highway or highways involved, and the 
ability of the said public highway or highways to carry added traffic ; 
and the State Highway Commission, upon request of the Commission, 
shall furnish such information. 

(8) The Commission shall maintain in its offices a docket of pending pro- 
ceedings under this article, separate from dockets of other proceed- 
ings, which docket shall at all times be open for public inspection and 
for the information of all persons having an interest therein. The 
Commission shall cause to be filed and recorded in said docket of 
pending proceedings, immediately upon the institution thereof, the 
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title of the proceedings, the names of the parties thereto, a brief de- 
scription of the purpose thereof and any other information deemed to 
be material to the identification of any official file containing all the 
original pleadings, petitions and other official records pertaining there- 
to. The Commission shall also maintain an official register in its 
offices, in which shall be recorded all general orders, rules, regulations 
and requirements made and entered by the Commission under the pro- 
visions of this article, which register shall at all times be open for in- 
spection by the public and any person having an interest therein. The 
Commission may from time to time, and in its discretion, cause all of 
its general orders, rules, regulations and requirements promulgated 
under the provisions of this article to be printed either separately or 
in conjunction with other official orders, rules, regulations and re- 
quirements of the Commission promulgated by it as authorized by 
law, and to distribute the same for the information of the public and 
the guidance of all persons affected thereby. 


(9) Before the Commission shall prescribe or fix any rate, charge, or classi- 
fication of traffic, and before it shall make any order, rule, regulation 
or requirement directed against any one or more motor carriers, the 
motor carrier or carriers to be affected by such rate, charge, classifica- 
tion, order, rule, regulation or requirement, shall first be given, by the 
Commission, at least twenty days’ notice of the time and place when 
and where the contemplated action in the premises will be considered 
and disposed of, and such carrier shall be afforded a reasonable op- 
portunity to introduce evidence and to be heard thereon, and_ shall 
have process to enforce the attendance of witnesses, to the end that 
justice may be done. Every such general order, rule, regulation or 
requirement made and entered by the Commission shall be forthwith 
recorded verbatim in its official register, showing thereon the effective 
date of such general order, rule, regulation or requirement which shall 
be not less than ten days subsequent to the entry thereof in said official 
register and shall also file a copy of same with the Secretary of State 
as required by chapter 143, article 18, General Statutes of North Caro- 
lina of 1943. The Commission may, without prior notice and hearing, 
make and enter any order, rule, regulation, or requirement, not affect- 
ing rates, charges, or tariffs, upon an unanimous finding by the Com- 
mission of the existence of an emergency and order such order, rule, 
regulation or requirement in effect upon notice given to each affected 
motor carrier by registered mail, or by certified mail, pending a hear- 
ing thereon as provided in this subdivision. Any such emergency or- 
der, rule, regulation or requirement shall be subject to continuation, 
modification, change, or revocation after notice and hearing as in this 
section provided and all such emergency orders, rules, regulations, 
and requirements shall be supplanted and superseded by any final or- 
der, rule, regulation or requirement entered by the Commission after 
such notice and hearing. 


(10) The Commission shall also regulate brokers and make and enforce rea- 
sonable requirements respecting their licenses, financial responsibility, 
accounts, records, reports, operations and practices. 


(11) Upon complaint in writing to the Commission by any person, organiza- 
tion, or body politic, or upon its own initiative without complaint, the 
Commission may investigate whether any motor carrier has failed to 
comply with any provisions of this article, or with any rate, charge, 
classification, order, rule, regulation or requirement prescribed or 
fixed by the Commission pursuant thereto; and if the Commission 
finds upon such investigation, after due notice and hearing that the 
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motor carrier has failed to comply with any such provision of this 
article, or with any such rate, charge, classification, order, rule, regu- 
lation or requirement prescribed or fixed by the Commission pursuant 
thereto, the Commission shall issue an appropriate order to compel 
the carrier to comply therewith. The Commission may dismiss such 
complaint without investigation when it is of the opinion that the com- 
plainant does not state reasonable grounds for investigation and ac- 
tion on its part. 


(12) The Commission and its duly authorized inspectors and agents. shall 
have authority at any time to enter upon the premises of any motor 
carrier, subject to the provisions of this article, for the purpose of in- 
specting any motor vehicles and equipment used by such motor car- 
riers in the transportation of passengers, and to prohibit the use by 
any motor carrier of any motor vehicle or parts thereof or equipment 
thereon adjudged by such agents and inspectors to be unsafe for use 
in the transportation of passengers upon the public highways of this 
State; and when such agents or inspectors shall discover any motor 
vehicle of such motor carrier in actual use upon the highways in the 
transportation of passengers to be unsafe or any parts thereof or any 
equipment thereon to be unsafe, such agents or inspectors may, if they 
are of the opinion that further use of such vehicle, parts or equipment 
are imminently dangerous, stop such vehicle and require the operator 
thereof to discontinue its use and to substitute therefor a safe vehicle, 
parts or equipment at the earliest possible time and place, having re- 
gard for both the convenience and the safety of the passengers. When 
an inspector or agent stops a motor vehicle on the highway, under 
authority of this section, and the motor vehicle is in operative condi- 
tion and its further movement is not dangerous to the passengers and 
to the users of the highways, it shall be the duty of the inspector or 
agent to guide the vehicle to the nearest point for substitution or cor- 
rection of the defect. Such agents or inspectors shall also have the 
right to stop any motor vehicle which is being used upon the public 
highways for the transportation of passengers by a motor carrier sub- 
ject to the provisions of this article and to eject therefrom any driver 
or operator who shall be operating or be in charge of such motor ve- 
hicle while under the influence of intoxicating liquors. It shall be the 
duty of all inspectors and agents of the Commission to make a written 
report, upon a form prescribed by the Commission, of inspections of 
all motor equipment and a copy of each such written report, disclosing 
defects in such equipment, shall be served promptly upon the motor 
carrier operating the same, either in person by the inspector or agent 
or by mail. Such agents and inspectors shall also make and serve a 
similar written report in cases where a motor vehicle is operated in 
violation of the laws of this State or of the orders, rules and regula- 
tions of the Commission. Except as provided in this subdivision 
safety rules and regulations shall be enforced as provided in subdivi- 
sion (11). 

(13) All general orders, rules, regulations and requirements promulgated 
by the Commission prior to the enactment of this article affecting 
motor carriers shall remain in full force and effect until revoked, mod- 
ified, or changed as provided in this subdivision. Prior to October 
1, 1949, the Commission shall mail notice to all motor carriers sub- 
ject to regulation under this article and shall publish notice of time 
and place of hearing in one or more newspapers of general circulation 
published in the city of Raleigh, that the Commission will at the time 
and place fixed in said notice consider and decide what revisions, 
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modifications and changes in said general orders, rules, regulations 
and requirements are necessary to make the same comply with the 
provisions of the article, or deemed reasonably necessary in the ad- 
ministration of this article. Said orders, rules, regulations and re- 
quirements as amended, modified, changed or readopted shall then 
become effective on October 1, 1949. The Commission may at the same 
time and place also consider and adopt such new general orders, rules, 
regulations and requirements as it may find necessary for the effective 
administration of this article, but notice and hearing shall be provided 
with respect to any such new orders, rules, regulations or require- 
ments, as provided in subdivision (9) of this section. (1949, c. 1132, 
St65 1953 icel 140 som bey 95/,.56505S elie com lO aaecemyn) 


Cross Reference.—As to revocation of 
license plates for violation of article, see 
§ 20-64.1. 

Editor’s Note. — The 1953 amendment 
struck out the words “by name” formerly 
appearing after the word “carriers” ap- 
pearing in line three of subdivision (9). It 
also struck out the former second sentence. 

The first 1957 amendment changed “State 
Highway and Public Works Commission” 
to “State Highway Commission”. The sec- 
ond 1957 amendment inserted in line 


twenty-three of subdivision (9) the words 
“or by certified mail.” 

Rules and Regulations——The Commis- 
sion may impose upon the holder of a 
permit any reasonable rules and regula- 
tions with respect to the operations there- 
under which are now in effect or which 
may be adopted hereafter for the regula- 
tion of motor vehicle carriers performing 
similar service. State v. Fleming, 235 N. 
C. 660/21 S aba (dies nGose. 


§ 62-121.49. Issuance of certificates in lieu of outstanding certifi- 


cates.—Notwithstanding any exemptions contained in § 62-121.47 of this article, 
it shall be the duty of the Commission to issue a certificate, as a matter of course 
and without further proceedings, to any person holding a certificate issued by 
the Commission prior to the effective date of this article and in force on such 
date, granting to each such person the same operating rights held and exercised 
by it, under its outstanding certificate, including amendments thereto which have 
heretofore been or may hereafter be authorized by the Commission on applica- 
tions heard before the effective date of this article, and such certificate shall be 
deemed issued until prepared and actually issued by the Commission. Nothing 
in this section shall relieve any common carrier from compliance with the pro- 
visions of §§ 62-121.56, 62-121.57 and 62-121.58 within such reasonable time as 


the Commission may require. (1949, c. 


An appellant who did not hold a fran- 
chise certificate as a common carrier to 
operate over designated highways and be- 
tween fixed termini, as provided in former 
$§ 62-105 and 62-106, now repealed but in 
effect at the time of the passage of the 


(goes) 


1949 act from which this article is codi- 
fied, is not entitled to a certificate of pub- 
lic convenience and necessity under the 
terms of the grandfather clause granted in 
this section. State v. Fleming, 235 N. C. 
660, 71 S. E. (2d) 41 (1952). 


§ 62-121.50. Issuance of permits to qualified contract carriers op- 
erating on and continuously since October 1, 1948. — (a) Generally. — 
Subject to §§ 62-121.56, 62-121.57 and 62-121.58, if any carrier or predecessor 
in interest was in bona fide operation as a contract carrier by motor vehicle on 
October Ist, 1948, over the route or routes, or within the territory for which 
application is made under this section, and has so operated since that time ex- 
cept for interruptions of service over which the applicant or its predecessor in 
interest had no control, the Commission shall issue a permit to such carrier, if 
such carrier qualifies itself in the following manner: 

(b) Duty of Carrier.—This section shall not apply to a carrier unless the car- 
rier shall before October 1, 1949, file with the Commission on forms furnished by 
it an application under oath for a permit under this section, giving such informa- 
tion and in such detail as the Commission may require, including the following: 
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(1) The full name and address of each person owning an interest in the 
transportation business of the carrier. 

(2) The make, type and carrying capacity of each vehicle, or other unit of 
equipment, owned, operated by, or licensed in the name of the carrier 
during the month of October, 1948, and at the time of filing applica- 
tion. 

(3) A true copy of each contract in force on the date of such application be- 
tween the carrier and the other contracting party or parties whom the 
carrier is serving. No such contract shall be open to inspection by 
other carriers or by the public, except by order of court, or by order 
of the Commission in a proceeding involving the violation of some 
law or valid regulation of the Commission in which such contract be- 
comes material or in a proceeding conducted under this section. 

(4) A current balance sheet showing the assets, liabilities, and net worth of 
the carrier. 

(c) Duty of Commission. — The burden shall be upon each applicant for a 
permit as a contract carrier under this section to satisfy the Commission that the 
applicant was operating as a contract carrier, as defined in this article, on October 
1, 1948, and has continued to so operate since that time, seasonal service and 
unavoidable interruptions considered; and to that end the Commission may re- 
quire the applicant to furnish further supporting evidence in addition to that 
set forth in the application. The Commission may deny such permit upon a 
finding from substantial evidence that the applicant is unfit or otherwise dis- 
qualified to perform the service for which the application is made. Any motor 
carrier subject to the provisions of this article may file protest to the issuance 
of a permit under this section and in such event the application shall be set 
for hearing at a time and in a manner prescribed by the rules of the Commission. 
When no protest is filed within the time as may be prescribed by the rules of 
the Commission, the Commission may proceed to issue or decline to issue the 


permit without a hearing. 


What Applicant Must Show.—The only 
burden resting on a contract carrier seek- 
ing authorization to continue his charter 
business is to show that he was a bona 
fide operator engaged in charter service 
and in the transportation by motor vehi- 
cle of passengers in intrastate commerce 
for compensation, at the time of and prior 
to the passage of this article, and that he 
had continued to render such service since 
its passage; that he had the necessary 
equipment; was financially responsible and 
otherwise qualified to perform the service 
he seeks to render on a continuing basis. 
An applicant seeking to preserve rights 
confirmed to him in a grandfather clause, 
is required to show neither public conven- 
ience and necessity, nor public need. State 
VeaeLieming 2350. C..660,. 71S. a. a( ed) 
41 (1952). 

Carrier Entitled to Permit as Charter 
and Contract Carrier. — A carrier en- 
titled, as a matter of law, to a permit un- 
der this section that will permit him to 


(1949, 1132, 3, 8c. 1283.) 


continue operating his business as a 
charter and contract carrier if he was en- 
gaged in bona fide operations rendering 
such service prior to the passage of the 
Bus Act of 1949 and is continuing to ren- 
der such service since the passage of the 
Act. State v. Fleming, 235 N. C. 660, 71 
Sms (2d), 41 7(1952). 

The purpose of a grandfather clause is 
to protect and preserve bona fide rights 
existing at the time of the passage of the 
legislation which contains such clause. 
Other provisions in this article intended 
to apply to applicants seeking rights 
thereunder, separate and apart from any 
grandfather rights confirmed therein, will 
not be permitted to impinge upon or de- 
feat such rights as are intended to be pro- 
tected by the grandfather clause. State v. 
Kleming, 235 N.C. 660, 71S. EB. (2d) 41 
(1952). See note to § 62-121.46. 

Applied in Bryant v. Barber, 237 N. C. 
480, 75 S. E. (2d) 410 (1953). 


§ 62-121.51. Issuance of temporary authority.—Upon the filing of an 


application in good faith for a permit, as provided in § 62-121.50, the Commis- 
sion shall, pending its final decision on the application, issue to the applicant ap- 
propriate temporary authority to operate as a contract carrier by motor vehicle, 
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under such just and reasonable conditions and limitations as the Commission 
deems necessary or desirable to impose in the public interest; provided, however, 
that pending such final decision on the application, the applicant shall comply 
with all the provisions of this article, and with the lawful orders, rules and reg- 
ulations of the Commission promulgated thereunder, applicable to holders of 
permits, and upon failure of an applicant so to do, after reasonable notice from 
the Commission requiring compliance therewith in the particulars set out in 
the notice, and after hearing, the application may be dismissed by the Com- 
mission without further proceedings, and the temporary authority issued to such 
applicant revoked. (1949, c. 1132, s. 9.) 


§ 62-121.52. Applications and hearings. — (a) Except as otherwise 
- provided in §§ 62-121.47, 62-121.49 to 62-121.51, and 62-121.59, no person, after 
the effective date of this article, shall engage in the transportation of passengers 
in intrastate commerce or continue in any such operations until and unless such 
person shall have applied to and obtained from the Commission a certificate or 
permit authorizing such operations, and it shall be unlawful for any person 
knowingly or willfully to operate in intrastate commerce in any manner con- 
trary to the provisions of this article, or of the rules and regulations of the Com- 
mission made pursuant thereto. 

(b) Applications for certificates or permits shall be made to the Commission 
in writing on forms furnished by the Commission, shall be verified under oath 
by the applicant, and shall contain such information and in such form and detail 
as the Commission may require. 

(c) Upon filing of an application for a certificate or a permit, the Commission 
shall, within a reasonable time fix a time and place for hearing such application. 
The Commission shall cause notice of the time and place of hearing to be given by 
mail to the applicant, to other motor carriers holding certificates or permits to 
operate in the territory proposed to be served by the applicant, and to other motor 
carriers who have pending applications to so operate. The notice herein required 
shall be given at least twenty (20) days prior to the date fixed for such hearing, 
but the failure of any such person, other than applicant, to receive any such mailed 
notice shall not, for that reason, invalidate the action of the Commission in grant- 
ing or denying the application. 

(d) The Commission may in its discretion require the applicant to give notice 
of the time and place of such hearing, together with a brief description of the 
purpose of said hearing and the exact route or routes and authority applied for, 
to be published not less than once each week for two successive weeks in one or 
more newspapers of general circulation in the territory proposed to be served. 
The Commission may in its discretion require the applicant to give such other 
and further notice in the form and manner prescribed by the Commission to the 
end that all interested parties and the general public may have full knowledge 
of such hearing and its purpose. If the Commission in its discretion requires the 
applicant to give notice by publication, as required by this subsection, then a 
copy of the published notice shall be immediately mailed by the applicant to the 
Commission, and upon receipt of same the chief clerk shall cause the said copy 
of notice to be forthwith entered in the Commission’s docket of pending pro- 
ceedings. The applicant shall, prior to any hearing upon his application, be re- 
quired to satisfy the Commission that such notice by publication has been duly 
made, and in addition to any other fees or costs required to be paid by the ap- 
plicant, the applicant shall pay into the office of the Commission the cost of the 
notices herein required to be mailed by the Commission. 

(e) Any motor carrier desiring to protest the granting of an application for a 
certificate or permit, in whole or in part, may become a party to such proceedings 
by filing with the Commission, not less than ten (10) days prior to the date fixed 
for the hearing, unless the time be extended by order of the Commission, its pro- 
test in writing under oath, containing a general statement of the grounds for 
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such protest and the manner in which the protestant will be adversely affected 
by the granting of the application, in whole or in part. Such protestant may also 
set forth in his protest its proposal, if any, to render, either alone or in con- 
junction with other motor carriers, the service proposed by the applicant, either 
in whole or in part. Upon the filing of such protest it shall be the duty of the 
protestant to file three copies with the Commission, and the applicant shall certify 
that a copy of said protest has been delivered or mailed to the applicant or ap- 
plicant’s attorney. When no protest is filed with the Commission within the time 
herein limited, or as extended by order of the Commission, the Commission may 
proceed to hear the application and make the necessary findings of fact and issue 
or decline to issue the certificate or permit applied for without further notice. 
Persons other than motor carriers shall have the right to appear before the Com- 
mission and give evidence in favor of or against the granting of any application, 
and with permission of the Commission may be accorded the right to examine and 
cross-examine witnesses. No certificate or permit shall be amended so as to en- 
large or in any manner extend the scope of operations of a motor carrier with- 
out complying with the provisions of this section. 

(£) If the application is for a certificate, the burden of proof shall be upon 
the applicant to show to the satisfaction of the Commission, 

(1) That public convenience and necessity requires the proposed service in 
addition to existing authorized transportation service, and 

(2) That the applicant is fit, willing and able to properly peform the pro- 
posed service, and 

(3) That the applicant is solvent and financially able to furnish adequate 
service on a continuing basis. 

(g) No certificate shall be granted to an applicant proposing to serve a route 
already served by a previously authorized motor carrier unless and until the Com- 
mission shall find from the evidence that the service rendered by such previously 
authorized motor carrier or carriers on said routes is inadequate to meet the re- 
quirements of public convenience and necessity; and if the Commission shall find 
that the service being rendered by such certificate holder or holders on said routes 
is inadequate to meet the requirements of public convenience and necessity, such 
certificate holder or holders who have protested the application as provided in 
subsection (e) of this section, shall be given reasonable time to remedy such in- 
adequacy before any certificate shall be granted to an applicant proposing to oper- 
ate on such routes, unless the Commission finds that the previously authorized 
carrier, filing such protest, is either financially unable, or otherwise unqualified, 
or is unwilling to render, on a continuing basis, the service applied for or the 
service found by the Commission to meet the requirements of public convenience 
and necessity. In all cases in which applications affect local intracity bus service 
the Commission shall give consideration to all interests involved and make ap- 
propriate provision for the protection thereof, and to that end local intracity 
operators shall have the right to be heard as protestants, or intervenors, under 
such rules of practice as the Commission may provide. 

(h) A certificate for the transportation of passengers may include authority 
to transport in the same vehicle with passengers the baggage of such passengers, 
newspapers, express parcels or United States mail when authorized so to do by 
the government of the United States of America; or to transport baggage of 
passengers in a separate vehicle. The Commission, in its discretion, may require 
through joint routes and rates for the transportation of newspapers and express 
parcels. 

(1) Common carriers by motor vehicle transporting passengers under a cer- 
tificate issued by the Commission may operate to any place in this State, 
pursuant to charter party or parties, trips originating on such common carrier’s 
authorized routes or in the territory served by its routes under such reasonable 
rules and regulations as the Commission may prescribe. 
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(j) If the application is for a permit, the Commission shall give due considera- 


tion to 


(1) Whether the proposed operations conform with the definition in this 


article of a contract carrier, 


(2) Whether the proposed operations will unreasonably impair the efficient 
public service of carriers operating under certificates, 

(3) Whether the proposed service will unreasonably impair the use of the 
highways by the general public, 

(4) Whether the applicant is fit, willing and able to properly perform the 
service proposed as a contract carrier, 

(5) Whether the proposed operations will be consistent with the public in- 
terest and the transportation policy declared in this article, and 

(6) Other matters tending to qualify or disqualify the applicant for a permit. 


(k) After the issuance of a certificate or permit as provided in this section, 
such certificate or permit may thereafter be amended, changed or modified, by 
requiring the holder to furnish more or less transportation service, or by changing 
the routes over which service has been authorized, or by imposing other reason- 
able terms, conditions, restrictions, and limitations as public convenience and ne- 
cessity or reasonable regulation of bus traffic upon the highways may require; pro- 
vided, that the procedure in all such cases as to notice and hearing shall be the 
same as provided in this section for the issuance of a certificate or permit. 

(1) The Commission shall by general order, or rule, having regard for the 
public convenience and necessity, provide for the abandonment or permanent or 
temporary discontinuance of transportation service previously authorized in a 


certificate, (104O"Ce 1132 "smi; 1953 8cr S25 es O57 Wey snksiee se) 


Editor’s Note. — The 1953 amendment 
deleted the former fourth sentence of sub- 
section (e) which read: “The protestant 
shall be required, at the time of filing 
such protest, to pay into the office of the 
Commission a filing fee of five dollars 
($5.00).” 

The 1957 amendment rewrote subsection 
(d). It also rewrote the third sentence of 
subsection (e) which formerly required 
the filing of four copies, one of which the 
Commission was required to mail to the 
applicant. 

Duplication of Service—Under a former 
article of similar import, it was held that 
the Commission might, in its discretion, 
grant a franchise which would duplicate 
in whole or in part a previously authorized 
similar class of service; and, when it was 
shown to the satisfaction of the Commis- 
sion that the existing operations were not 
providing sufficient service reasonably to 
meet the public convenience and necessity 
and the existing operators, after thirty 
days’ notice, failed to provide the service 
required by the Commission, it would be 
the duty of the Commission to do so. State 
v. Carolina Coach Co., 224 N. C. 390, 30 S. 
E. (2d) 328 (1944); State v. City Coach 
Co., 234 N. C. 489, 67 S. E. (2d) 629 
(1951). 

The question of duplication of service 
must be determined under the provisions 
of the statute which was in effect at the 


time the order of the Commission was en- 
tered: Siate v. City Coach Co, .234e nee 
489, 67 S. EK. (2d) 629 (1951). 

“Route” Not Synonymous with “Terri- 
tory”. — “Route” as used in this article 
means the highway or road traveled in 
serving communities, districts, or terri- 
tories adjacent to it, and is not synony- 
mous with “territory.” State v. Queen 
City Coach, Co...233.N: C119 se63m oem 
(2d) 113° (1951); State v. Raya 2eGuN mee 
692, 73 S. E. (2d) 870 (1953). 

This section does not purport to pro- 
tect against all competition but is designed 
to protect authorized carriers against ruin- 
Ous competition, and the statute does not 
prohibit service of the same points by dif- 
ferent carriers over separate routes when 
such duplicate service is in the public in- 
terest. State v. Queen City Coach Co., 
233 N. C. 119, 63 S$. EF. (2d) 418 (Gosme 
State v. Ray, 236 N. C. 692, 73 S. E. (2d) 
370 (1953). 

Application by carrier to serve com- 
munities being served by another carrier, 
who intervenes and protests the applica- 
tion, as distinguished from an application 
for duplication of routes, does not require 
the Utilities Commission to find that the 
existing carrier’s service is inadequate and 
to afford such existing carrier opportunity 
to remedy the inadequacy. State v. Queen 
City Coach Co:; 233 Ni’ C! 419. 63°S.ere 
(2d) 113 (1951). 
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Protection as to Duplication in Route.— 
This section prohibits the granting of a 
franchise over any part of the route of an 
existing carrier except upon the prescribed 
conditions, and not merely a duplication 
of the same route from terminus to ter- 
minus, but the application to serve com- 
munities being served by the intervening 
carrier need not be denied in toto because 
there would be a duplication of routes 
along a short distance, since the existing 
carrier may be protected as to the dupli- 
cation in route by proper restrictions in 
the certificate. State v. Queen City Coach 
Conmeose Ne CA. 119, 63055.) Hamed) 113 
(1951). See §§ 62-121.53, 62-121.54. 

Charter Service—Under the definition 
of a common carrier by motor vehicle in 
§ 62-121.46, no common carrier by motor 
vehicle would be authorized to render 
charter service were it not for the per- 
missive privilege to render such service 
contained in subsection (i) of this sec- 
tion. State v. Fleming, 235 N.C. 660, 71 
men ed) 742) (1952). 

A common carrier by motor vehicle was 
not expressly authorized by statute to 
render charter service, in this State, prior 
to the enactment of this section. And 
prior to such time, contract carriers were 
not regulated by nor under the control of 
the North Carolina Utilities Commission. 
Even so, prior to the enactment of this 
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article, contract carriers and common 
carriers engaged extensively in rendering 
such service. State v. Fleming, 235 N. C. 
660, Ti ores (2d )u41,, (1952). 

Amendment Held Not to Enlarge Scope 
of Operation within Meaning of Subsec- 
tion (e).—See State v. Fleming, 235 N. C. 
G60, 71 Geb. (2d) 41 (1952). 

Municipality Has No Power to Grant 
Franchise.—A municipality granted an ex- 
clusive franchise for the operation of a 
motor bus transportation service over 
specified streets within the city and “such 
other routes, with the consent and approval 
of the city council” as the public transpor- 
tation might require. Thereafter the mu- 
nicipality approved a request for an addi- 
tional route along a public highway from a 
point within the city to a point 7% of a 
mile beyond the corporate limits. It was 
held that the “approval” of the proposed 
route did not amount to the granting of 
a franchise by the city since by former arti- 
cle 6 of this chapter the Utilities Commis- 
sion alone had the power to grant the fran- 
chise over the route in controversy, and 
held further that the city had no authority 
to grant such a franchise either under § 
160-203, or by virtue of its implied powers. 
City Coach Co. v. Gastonia Transit Co., 227 
N. C. 391, 42 S. E. (2d) 398 (1947). 

Applied in Bryant v. Barber, 237 N. C. 
480, 75 S. E. (2d) 410 (1953). 


§ 62-121.53. Terms and conditions of certificate.—Any certificate is- 


sued under this article shall specify the service to be rendered and the routes 
over which, the fixed termini between which, and the intermediate points at which 
the motor carrier is authorized to operate; and there shall, at the time of is- 
suance, be attached to the privileges granted by the certificate such reasonable 
terms, conditions, restrictions, and limitations as the public convenience and 
necessity may require. The Commission may, from time to time, rewrite a cer- 
tificate previously authorized for the purpose of conforming the description of 
routes and services with changes which have been made resulting from changes 
made in the designation and location of highways or in changes made pursuant 
to amendments lawfully ordered by the Commission. (1949, c. 1132, s. Liles) 


Cited in State v. Queen City Coach 
Commccse Ne C1194 63.5... (od)—_ 113 
(1951). 


§ 62-121.54. Issuance of permits, terms and conditions.—The Com- 
mission shall specify in the permit, or amendment thereto, the business of the 
contract carrier covered thereby and the scope thereof and shall attach to it, 
at the time of issuance, such reasonable terms, conditions, and limitations con- 
sistent with the service of a contract carrier as are necessary to carry out, with 
respect to the operations of such carrier, the requirements established by the 
Commission under § 62-121.48; provided, that no terms, conditions, or limita- 
tions shall restrict the right of the carrier to substitute or add contracts within 
the scope of the permit, as the development of the business and the demands of 
the public may require. (1949, c. 1132, s. 12.) 

Cited in State v. Queen City Coach 
Commerc sm NARC: 19, 63. gS nH au od) aedd3 
(1951). 
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§ 62-121.55. Application for broker’s license. — (a) No person shall 
engage in the business of a broker in intrastate operations within this State un- 
less such person holds a broker’s license issued by the Commission. 

(b) The Commission shall prescribe the form of application and such rea- 
sonable requirements and information as may in its judgment be necessary. 

(c) Upon the filing of an application for license the Commission may fix a 
time and place for the hearing of the application and require such notices, pub- 
lications, or other service as it may prescribe by the general rule or regulation. 

(d) A license shall be issued to any qualified applicant therefor authorizing 
the whole or any part of the operations covered by the application if it is found 
that the applicant is fit, willing and able properly to perform the service pro- 
posed and to conform to the provisions of this article and the requirements, 
rules and regulations of the Commission thereunder, and that the proposed serv- 
ice, to the extent to be authorized by the license, is or will be consistent with the 
public interest and policy declared herein. 

(e) The Commission shall have the same authority over persons operating un- 
der and holding a brokerage license as it has over motor carriers under this ar- 
ticle, and shall require a broker to furnish bond or other security approved by 
the Commission and sufficient for the protection of travelers by motor vehicle. 
(1940 rcs I SZeemlom) 


§ 62-121.56. Issuance of partnership certificates or permits.—No 
certificate or permit shall be issued under this article to two or more individuals 
until such individuals shall have executed a partnership agreement and recorded 
the same in the office of the clerk of the superior court in the county in which 
the principal office of the partnership is located, and filed a certified copy of such 
agreement with the Commission. (1949, c. 1132, s. 14.) 


§ 62-121.57. The same or similar trade names prohibited. — No 
carrier holding or operating under a certificate or permit issued under this ar- 
ticle shall adopt or use the same trade name used by any other such carrier, or 
the name of any corporation holding or operating under a certificate or permit, 
or any name so similar to the trade or corporate name of another carrier as to 
mislead or confuse the public, and the Commission may, upon complaint, or 
upon its own initiative, in any such case require the carrier to discontinue the 
use of such trade name, preference being given to the carrier first adopting and 
using such trade name. (1949, c. 1132, s. 15.) 


§ 62-121.58. Dual operations. — From and after the effective date of 
this article, unless the Commission, in its discretion, finds that the public interest 
so requires, no person or any person controlling, controlled by, or under com- 
mon control with such person, shall hold both a certificate as a common carrier 
and permit as a contract carrier. (1949, c. 1132, s. 16.) 


§ 62-121.59. Emergency operating authority. — To meet unforeseen 
emergencies, the Commission may, upon its own initiative, or upon written re- 
quest by any person, department or agency of the State, or of any county, city 
or town, with or without a hearing, grant appropriate authority to any owner 
of a duly licensed vehicle or vehicles, whether such owner holds a certificate or 
permit or not, to transport passengers, baggage, mail, newspapers and light ex- 
press between such points, or within such area during the period of the emergency 
and to the extent necessary to relieve the same, as the Commission may fix in its 
order granting such authority; provided, that unless the emergency is declared 
by the General Assembly or under its authority, the Commission shall find from 
such request, or from its own knowledge of conditions, that a real emergency 
exists and that relief to the extent authorized in its order is immediate, pressing 
and necessary in the public interest, and that the carrier so authorized has the 
necessary equipment and is willing to perform the emergency service as prescribed 
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by the order. In all cases, under this section, the Commission shall first afford 
the holders of certificates or permits operating in the territory affected an op- 
portunity to render the emergency service. Upon the termination of the 
emergency the operating privileges so granted shall automatically expire and the 
Commission shall forthwith withdraw all operating privileges granted to any 
person under this section. (1949, c. 1132, s. 17.) 


§ 62-121.60. Deviation from regular route operations.—A common 
carrier by motor vehicle operating under a certificate issued by the Commission 
may occasionally deviate from the routes over which it is authorized to operate 
under the certificate, under such general or special rules and regulations as the 
Commission may prescribe. (1949, c. 1132, s. 18.) 


§ 62-121.61. Insurance or bond required.—(a) The Commission shall, 
in granting a certificate or permit, require the applicant to procure and file with 
the Commission acceptable liability and property damage insurance in a com- 
pany licensed to do business in this State; or, in lieu of such insurance may ac- 
cept bond with solvent surety, on such motor vehicles to be used in such service, 
in such amount as the Commission may determine, insuring passengers and the 
public receiving personal injury by reason of an act of negligence arising from 
the operation of any motor vehicle by the applicant upon the public highways 
of this State; and insuring the passengers and the public receiving personal in- 
jury by reason of any act of negligence arising from the operation of any motor 
vehicle by the applicant upon the route designated in the applicant’s certificate 
or permit, whether such motor vehicle shall be specifically named, numbered or 
designated in the insurance policy or bond, or not, and whether such motor ve- 
hicle be in regular or temporary use by the applicant. Such policy, or bond, 
shall contain such other conditions, provisions and limitations as the Commis- 
sion may prescribe, and shall be kept in full force and effect. 

(b) Before final judgment has been rendered by a court of competent juris- 
diction, in any cause arising from the operation under any certificate or permit, 
no attachment shall lie against motor vehicles used in such operation by any 
motor vehicle carrier, who has filed with the Commission such damage liability 
policy, or bond, so long as such policy or bond is in full force and effect. 

(c) In any action in the courts arising out of damage to person or property, 
the assurer shall not be joined in the action against the assured; but upon final 
judgment against the assured, the assurer shall be liable within the limitations 
of the policy for the amount recovered and all court costs. 

(d) The Commission may permit the filing by any licensed assurer of a uni- 
form master insurance policy contract, the terms of which shall conform to the 
foregoing, and when approved and accepted by the Commission, shall be ap- 
plicable to all insurance policy contracts filed by such assurer for motor vehicle 
carriers under this article, and thereafter, so long as the master policy contract 
shall remain in force, carriers under this article may be permitted to file cer- 
tificates, in such form as the Commission may prescribe, evidencing fleet cover- 
age under the term of such master policy instead of filing a separate individual 
policy contract in each case. The Commission, when satisfied that passengers 
and the public will be fully protected against damage or loss, in the exercise 
of its discretion, may permit a common carrier or a contract carrier to become 
a self-insurer upon such terms and conditions as the Commission may prescribe. 

(e) Brokers shall be required to file bond to cover financial responsibility not 
in excess of amounts required by the Interstate Commerce Commission. (1949, 
Cm 5Sacl9:,) 

A carrier and its insurer cannot be joined in the action against the assured.” 
sued in the same cause of action as Leppard v. Jordan’s Truck Line, 116 F. 
subsection (c) of this section specifically Supp. 130 (1953). 
provides that the insurer “shall not be 
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§ 62-121.62. Transfers of certificates and permits. — No certificates 
or permits issued under the provisions of this article shall be sold, assigned, 
pledged, transferred, or control changed through stock transfer or otherwise, or 
any rights thereunder leased, nor shall any merger or combination affecting any 
motor carrier be made through acquisition of control by stock purchases or other- 
wise, except after application to and written approval by the Commission as in 
this section provided, provided that the above provisions shall not apply to regular 
trading in listed securities on recognized markets. ‘The applicant shall give not less 
than ten (10) days’ written notice of such application by registered mail or by 
certified mail to all connecting and competing carriers. When the Commission is 
of the opinion that the transaction is consistent with the purposes of this article, 
the Commission may, in the exercise of its discretion, grant its approval, pro- 
vided, however, that when such transaction will result in a substantial change 
in the service and operations of any motor carrier party to the transaction, or will 
substantially affect the operations and services of any other motor carrier, the 
Commission shall not grant its approval except upon notice and hearing as re- 
quired in § 62-121.52 upon an application for an original certificate or permit. 
In all cases arising under this section it shall be the duty of the Commission to 
require the successor carrier to satisfy the Commission that the operating debts 
and obligations of the seller, assignor, pledgor, lessor or transferor, including 
taxes due the State of North Carolina or any political subdivision thereof are 
paid or the payment thereof is adequately secured. ‘The Commission may attach 
to its approval of any transaction arising under this section such other conditions 
as the Commission may determine are necessary to effectuate the purposes of this 
article. It shall be considered against the policy declared in § 62-121.44 for any 
person to obtain a certificate or permit for the purpose of transferring the same 
to another, and an offer of such transfer within one year after the same was 
obtained shall be prima facie evidence that such a certificate or permit was ob- 
tained for the purpose of sale. (1949, c. 1132, s. 20; 1953, ¢. 1140.46N3 -VI957 
Could 52,4605) 


Editor’s Note.—The 1953 amendment listed securities on recognized markets.” 


inserted in line three of the first sentence The 1957 amendment inserted in lines 
the words “or control changed through nine and ten the words “or by certified 
stock transfer or otherwise.” It also mail.” 

added at the end of the sentence the Cited in State v. Carolina Coach Co., 


words “provided that the above provi- 236 N. C. 583, 73 S. E. (2d) 562 (1952), 
sions shall not apply to regular trading in 


§ 62-121.63. Suspension or revocation of certificates and permits. 
—(a) The certificates and permits issued under the provisions of this article 
shall be effective from the date issued unless otherwise specified therein, and 
shall remain in effect until terminated under the terms thereof, or until sus- 
pended or revoked as herein provided. 

(b) Any certificate or permit may be suspended or revoked, in whole or in 
part, upon complaint or upon the Commission’s own initiative, after notice and 
hearing, for willful failure to comply with any provision of this article, or with 
any lawful order, rule, or regulation of the Commission promulgated thereun- 
der, or with any term, condition, or limitation of such certificate or permit ; 
provided, however, that any such certificate or permit may be suspended or re- 
voked by the Commission upon notice to the holder or lessee thereof without 
a hearing for any one or more of the following causes: 

(1) For failure to comply with § 62-121.61. 

(2) For failure to file and keep on file with the Commission applicable tariffs 
or schedules of charges as required in §§ 62-121.64, 62-121.65 and 62- 
121.66. 

(3) For failure to pay any gross receipt taxes, use or privilege taxes, due 
the State of North Carolina within six months after demand in writ- 
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ing from the agency of the State authorized by law to collect the same; 
provided, that this subdivision shall not apply to instances in which 
there is a bona fide controversy as to tax liability. 

(4) For failure to begin operations as authorized by the Commission within 
the time specified by order of the Commission, or for suspension of 
authorized operations for a period of thirty (30) days without the 
written consent of the Commission. (1949, c. 1132, s. 21.) 


§ 62-121.64. Rates and charges of common carriers.—(a) It shall 
be the duty of every common carrier of passengers by motor vehicle to establish 
reasonable through routes with other such common carriers and to provide safe 
and adequate service, equipment, and facilities for the transportation of passen- 
gers; to establish, observe, and enforce just and reasonable individual and joint 
rates, fares, and charges and just and reasonable regulations and practices relat- 
ing thereto, and to the issuance, form, and substance of tickets, the carrying of 
personal, sample and excess baggage, the facilities for transportation, and all 
other matters relating to or connected with the transportation of passengers; and 
in case of such joint rates, fares, and charges, to establish just, reasonable and 
equitable divisions thereof as between the carriers participating therein which 
shall not unduly prefer or prejudice any such participating carriers. 

(b) All charges made for services rendered or to be rendered by any com- 
mon carrier by motor vehicle in the transportation of passengers in intrastate 
commerce or in connection therewith shall be just and reasonable, and every un- 
just and unreasonable charge for such service, or any part thereof, is prohibited 
and declared to be unlawful. It shall be unlawful for any common carrier by 
motor vehicle engaged in intrastate commerce to make, give, or cause any undue 
or unreasonable preference or advantage to any particular person, place, locality, 
territory, or description of traffic, in any respect whatsoever, or to subject any 
particular person, place, locality, territory, or description of traffic, to any unjust 
discrimination or any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever; provided, however, that this subsection shall not be con- 
strued to apply to discrimination, prejudice, or disadvantage to the traffic of any 
other carrier of whatever description. 


(c) Any person, State board, organization, or body politic may make com- 
plaint in writing to the Commission that any such rate, fare, charge, classifica- 
tion, rule, regulation, or practice, in effect or proposed to be put into effect, is 
or will be in violation of this section or of § 62-121.65. Whenever, after hearing 
upon complaint or in an investigation on its own initiative, the Commission shall 
be of the opinion that any individual or joint rate, fare, or charge, demanded, 
charged, or collected by any common carrier or carriers by motor vehicle or 
by any common carrier or carriers by motor vehicle in conjunction with any 
common carrier or carriers by railroad and/or express, and/or water, and/or 
air, or any classification, rule, regulation, or practice whatsoever of such carrier 
or carriers affecting such rate, fare, or charge or the value of the service there- 
under, is or will be unjust or unreasonable, or unjustly discriminatory or un- 
duly preferential or unduly prejudicial, it shall determine and prescribe the law- 
ful rate, fare, or charge or the maximum or minimum, or maximum and minimum 
rate, fare, or charge thereafter to be observed, or the lawful classification, rule, 
regulation, or practice thereafter to be made effective and the Commission shall, 
whenever deemed by it to be necessary or desirable in the public interest, after 
hearing, upon complaint or upon its own initiative without a complaint, establish 
through routes, and joint rates, fares, charges, regulations, or practices, appli- 
cable to the transportation of passengers by common carriers by motor vehicle, 
or the maxima or minima, or maxima and minima, to be charged, and the terms 
and conditions under which such through routes shall be operated. 

(d) Whenever, after hearing, upon complaint or upon its own initiative, the 
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Commission is of opinion that the divisions of joint rates, fares, or charges, ap- 
plicable to the transportation of passengers by common carriers in conjunction 
with common carriers by railroad and/or express, and/or water, and/or air are 
or will be unjust, unreasonable, inequitable, or unduly preferential or prejudicial 
as between the carriers parties thereto (whether agreed upon by such carriers, 
or any of them, or otherwise established), the Commission shall by order pre- 
scribe the just, reasonable, and equitable divisions thereof to be received by the 
several carriers; and in cases where the joint rate, fare, or charge was estab- 
lished pursuant to a finding or order of the Commission and the divisions there- 
of are found by it to have been unjust, unreasonable, or inequitable, or unduly 
preferential or prejudicial, the Commission may also by order determine what 
would have been the just, reasonable, and equitable divisions thereof to be re- 
ceived by the several carriers, and require adjustment to be made in accordance 
therewith. The order of the Commission may require the adjustment of divisions 
between the carriers, in accordance with the order, from the date of filing the 
complaint or entry of order of investigation or such other date subsequent as 
the Commission finds justified and, in the case of joint rates prescribed by the 
Commission, the order as to divisions may be made effective as a part of the 
original order. 


(e) Whenever there shall be filed with the Commission any schedule stating 
a new individual or joint rate, fare, charge, or classification for the transportation 
of passengers by a common carrier or carriers by motor vehicle, or by any such 
carrier or carriers in conjunction with a common carrier or carriers by railroad 
and/or express, and/or water, and/or air or any rule, regulation, or practice af- 
fecting such rate, fare, or charge, or the value of the service thereunder, the 
Commission is hereby authorized and empowered upon complaint of any inter- 
ested party or upon its own initiative at once and, if it so orders, without answer 
or other formal pleading by the interested carrier or carriers, but upon reason- 
able notice, to enter upon a hearing concerning the lawfulness of such rate, fare, 
or charge, or such rule, regulation, or practice, and pending such hearing and 
the decision thereon the Commission, by filing with such schedule and delivering 
to the carrier or carriers affected thereby a statement in writing of its reasons 
for such suspension, may from time to time suspend the operation of such schedule 
and defer the use of such rate, fare, or charge, or such rule, regulation, or 
practice, but not for a longer period than one hundred eighty days beyond the 
time when it would otherwise go into effect; and after hearing, whether com- 
pleted before or after the rate, fare, charge, classification, rule, regulation, or 
practice goes into effect, the Commission may make such order with reference 
thereto as would be proper in a proceeding instituted after it had become effec- 
tive. If the proceeding has not been concluded and an order made within the 
period of suspension, the proposed change of rate, fare, or charge, or classifi- 
cation, rule, regulation, or practice shall go into effect at the end of such period. 
At any hearing involving a change in a rate, fare, charge, or classification, or 
in a rule, regulation, or practice, the burden of proof shall be upon the carrier 
to show that the proposed changed rate, fare, charge, classification, rule, regula- 
tion, or practice is just and reasonable. 

(f) In any proceeding to determine the justness or reasonableness of any rate, 
fare, or charge of any such carrier, there shall not be taken into consideration or 
allowed as evidence any elements of value of the property of such carrier, good 
will, earning power, or the certificate under which such carrier is operating; and 
in applying for and receiving a certificate under this part any such carrier shall 
be deemed to have agreed to the provisions of this subsection, on its own behalf 
and on behalf of all transferees on such certificate. 

(g) In the exercise of its power to prescribe just and reasonable rates, fares, 
and charges for the transportation of passengers by common carriers by motor 
vehicle, and classifications, regulations, and practices relating thereto, the Com- 
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mission shall give due consideration, among other factors, to the inherent ad- 
vantages of transportation by such carriers; to the effect of rates upon the move- 
ment of traffic by the carrier or carriers for which the rates are prescribed; to 
the need, in the public interest, of adequate and efficient transportation service by 
such carriers at the lowest cost consistent with the furnishing of such service; 
and to the need of revenues sufficient to enable such carriers, under honest, 
economical, and efficient management, to provide such service. 

(h) Nothing in this section shall be held to extinguish any remedy or right of 
action not inconsistent herewith. (1949, c. 1132, s. 22.) 


§ 62-121.65. Tariffs of common carriers.—(a) Every common carrier 
by motor vehicle shall file with the Commission, and print, and keep open to pub- 
lic inspection, tariffs showing all the rates, fares, and charges for transportation, 
and all services in connection therewith, of passengers between points on its own 
route and points on the route of any such carrier, or on the route of any com- 
mon carrier by railroad and/or express and/or water and/or air when a through 
route and joint rate shall have been established. Such rates, fares, and charges 
shall be stated in terms of lawful money of the United States. The tariffs re- 
quired by this section shall be published, filed, and posted in such form and 
manner, and shall contain such information, as the Commission by regulations 
shall prescribe; and the Commission is authorized to reject any tariff filed with 
it which is not in consonance with this section and with such regulations. Any 
tariff so rejected by the Commission shall be void and its use shall be unlawful. 

(b) No common carrier by motor vehicle shall charge or demand or collect 
or receive a greater or less or different compensation for transportation or for 
any service in connection therewith between the points enumerated in such tariff 
than the rates, fares, and charges specified in the tariffs in effect at the time; 
and no such carrier shall refund or remit in any manner or by any device, di- 
rectly or indirectly, or through any agent or broker or otherwise, any portion of 
the rates, fares, or charges so specified, or extend to any person any privileges or 
facilities for transportation in intrastate commerce except such as are specified in 
its tariffs. 

(c) No change shall be made in any rate, fare, charge, or classification, or any 
rule, regulation, or practice affecting such rate, fare, charge, or classification, or 
the value of the service thereunder, specified in any effective tariff of a common 
carrier by motor vehicle, except after thirty days’ notice of the proposed change 
filed and posted in accordance with subsection (a) of this section. Such notice 
shall plainly state the change proposed to be made and the time when such change 
will take effect. The Commission may, in its discretion and for good cause shown, 
allow such change upon notice less than that herein specified or modify the re- 
quirements of this section with respect to posting and filing of tariffs either in 
particular instances or by general order applicable to special or peculiar cir- 
cumstances or conditions. 

(d) No common carrier by motor vehicle, unless otherwise provided by this 
article, shall engage in the transportation of passengers unless the rates, fares, 
and charges upon which the same are transported by said carrier have been 
filed and published in accordance with the provision of this article, (1949, c. 
DESZesttco:) 

Cited in State v. Fleming, 235 N. C. 
660, 71 S. E. (2d) 41 (1952). 


62-121.66. Rates and charges of contract carriers; schedules.— 
(a) It shall be the duty of every contract carrier to establish and observe rea- 
sonable minimum rates and charges for any service rendered or to be rendered 
in the transportation of passengers or in connection therewith, and to establish 
and observe reasonable regulations and practices to be applied in connection 
with said reasonable minimum rates and charges. It shall be the duty of every 
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contract carrier to file with the Commission, publish, and keep open for public 
inspection, in the form and manner prescribed by the Commission, schedules con- 
taining the minimum rates or charges of such carrier actually maintained and 
charged for the transportation of passengers in intrastate commerce, and any 
rule, regulation, or practice affecting such rates or charges and the value of the 
service thereunder. No such contract carrier, unless otherwise provided by this 
article, shall engage in the transportation of passengers in intrastate commerce 
unless the minimum charges for such transportation by said carrier have been 
published, filed, and posted in accordance with the provisions of this article. No 
reduction shall be made in any such charge either directly or by means of any 
change in any rule, regulation, or practice affecting such charge or the value of 
service thereunder, except after thirty days’ notice of the proposed change filed 
in the aforesaid form and manner, but the Commission may, in its discretion and 
for good cause shown, allow such change upon less notice, or modify the require- 
ments of this subsection with respect to posting and filing of such schedules, either 
in particular instances or by general order applicable to special or peculiar cir- 
cumstances or conditions. Such notice shall plainly state the change proposed 
to be made and the time when such change will take effect. No such carrier shall 
demand, charge, or collect a less compensation for such transportation than the 
charges filed in accordance with this subsection, as affected by any rule, regula- 
tion, or practice so filed, or as may be prescribed by the Commission from time 
to time, and it shall be unlawful for any such carrier, by the furnishing of special 
services, facilities, or privileges, or by any other device whatsoever, to charge, ac- 
cept, or receive less than the minimum charges so filed or prescribed; provided, 
than any such carrier or carriers, or any class or group thereof, may apply to the 
Commission for relief from the provisions of this subsection, and the Commis- 
sion may, after hearing, grant such relief to such extent and for such time, and 
in such manner as in its judgment is consistent with the public interest and the 
transportation policy declared in this article. 


(b) Whenever, after hearing, upon complaint or upon its own initiative, the 
Commission finds that any minimum rate or charge of any contract carrier by 
motor vehicle, or any rule, regulation, or practice of any such carrier affecting 
such minimum rate or charge, or the value of the service thereunder, for the 
transportation of passengers or in connection therewith, contravenes the trans- 
portation policy declared in this article, or is in contravention of any provision of 
this article, the Commission may prescribe such just and reasonable minimum 
rate or charge, or such rule, regulation, or practice as in its judgment may be 
necessary or desirable in the public interest and to promote such policy and will 
not be in contravention of any provision of this article. Such minimum rate or 
charge, or such rule, regulation, or practice, so prescribed by the Commission, 
shall give no advantage or preference to any such carrier in competition with any 
common carrier by motor vehicle subject to this article, which the Commission 
may find to be undue or inconsistent with the public interest and the transporta- 
tion policy declared in this article, and the Commission shall give due considera- 
tion to the cost of the services rendered by such carriers, and to the effect of such 
minimum rate or charge, or such rule, regulation, or practice, upon the move- 
ment of traffic by such carriers. All complaints shall state fully the facts com- 
plained of and the reasons for such complaint and shall be made under oath. 

(c) Whenever there shall be filed with the Commission by any such contract 
carrier any schedule stating a charge for a new service or a reduced charge, di- 
rectly or by means of any rule, regulation, or practice, for the transportation of 
passengers in intrastate commerce, the Commission is hereby authorized and em- 
powered upon complaint of interested parties or upon its own initiative at once 
and, if it so orders, without answer or other formal pleading by the interested 
party, but upon reasonable notice, to enter upon a hearing concerning the lawful- 
ness of such charge, or such rule, regulation, or practice, and pending such hear- 
ing and the decision thereon the Commission, by filing with such schedule and de- 
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livering to the carrier affected thereby a statement in writing of its reasons for 
such suspension, may from time to time suspend the operation of such schedule 
and defer the use of such charge, or such rule, regulation, or practice, but not 
for a longer period in the aggregate than one hundred eighty days beyond the 
time when it would otherwise go into effect; and after hearing, whether com- 
pleted before or after the charge, or rule, regulation, or practice goes into effect, 
the Commission may make such order with reference thereto as would be proper 
in a proceeding instituted after it had become effective. If the proceeding has 
not been concluded and order made within the period of suspension, the proposed 
change in any charge or rule, regulation, or practice shall go into effect at the 
end of such period, provided, the carrier may voluntarily suspend such schedule, 
rule, regulation or practice for further periods beyond the one hundred eighty 
days and until the proceeding be concluded. 

(d) At any hearing before the Commission under this subsection, the burden 
of proof shall be upon the carrier to show that the changed rate, fare, charge, or 
classification or rule, regulation or practice, or the proposed changed rate, fare, 
charge, or classification, or the proposed rule, regulation, or practice, is just and 
reasonable. (1949, c. 1132, s. 24.) 

The word “tariff,” used in connection A contract carrier issued a permit un- 
with the rates of a common carrier, does der § 62-121.50 must file his rates in com- 
not have any special legal significance  pliance with the provisions of this section. 
that would differentiate it in effect from State v. Fleming, 235 N. C. 660, 71 S. E. 
the word “rates,” used in this section in (2d) 41 (1952). 
connection with a contract carrier. State 
v. Fleming, 235 N. C. 660, 71 S. E. (2d) 

41 (1952). 


§ 62-121.67. Accounts, records and reports.—(a) The Commission 1s 
hereby authorized to require annual, periodical, or special reports from all motor 
carriers, brokers, and lessors (as defined in this section), to prescribe the 
manner and form in which such reports shall be made, and to require from such 
carriers, brokers and lessors, specific and full, true, and correct answers to all 
questions upon which the Commission may deem information to be necessary. 
Such annual reports shall give an account of the affairs of the carrier, broker, or 
lessor, in such form and detail as may be prescribed by the Commission. fie 
Commission may also require any motor carrier or broker to file with it a true 
copy of any contract, agreement, or arrangement between such carrier and any 
other carrier or person in relation to any traffic affected by the provisions of 
this article. ‘The Commission shall not, however, make public any contract, 
agreement, or arrangement under the terms of which a contract carrier under- 
takes to transport passengers, or any of the terms or conditions thereof, except 
as a part of the record in a formal proceeding where it considers such action con- 
sistent with the public interest; provided, that if it appears from an examination 
of any such contract that it fails to conform to the published schedule of the con- 
tract carrier as required by § 62-121.66, the Commission may, in its discretion, 
make public such of the provisions of the contract as the Commission considers 
necessary to disclose such failure and the extent thereof. 

(b) Said annual reports shall contain all the required information for the 
period of twelve months ending on the thirty-first day of December in each year, 
unless the Commission shall specify a different date, and shall be made out under 
oath and file with the Commission at its office in Raleigh within four months 
after the close of the year for which the report is made, unless additional time be 
granted in any case by the Commission. Such periodical or special reports as 
may be required by the Commission under subsection (a) hereof shall also be 
under oath, whenever the Commission so requires. ‘The Commission may issue 
an order, upon ten (10) days’ notice by registered mail, cancelling or suspending 
any certificate of convenience and necessity thirty (30) days after the date of 
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service of such order for failing to file the required annual report at the time 
it was due. In the event the report is filed during the thirty (30)-day period, 
the order of cancellation or suspension shall be null and void. 

(c) The Commission may, in its discretion, prescribe the forms of any and 
all accounts, records, and memoranda to be kept by motor carriers, brokers, and 
lessors, including the accounts, records, and memoranda of the movement of 
traffic, as well as of the receipts and expenditures of moneys; and it shall be un- 
lawful for such carriers, brokers, and lessors, to keep any accounts, records, and 
memoranda contrary to any rules, regulations, or orders of the Commission with 
respect thereto. The Commission may issue orders specifying such operating, 
accounting, or financial papers, records, books, blanks, stubs, correspondence, or 
documents of motor carriers, brokers, or lessors, as may after a reasonable time 
be destroyed, and prescribing the length of time they shall be preserved. ‘The 
Commission or its duly authorized special agents, accountants, or examiners shall 
at all times have access to and authority, under its order, to inspect and examine 
any and all lands, buildings, or equipment of motor carriers, brokers, and lessors; 
and shall have authority to inspect and copy any and all accounts, books, records, 
memoranda, correspondence, and other documents of such carriers, brokers, and 
lessors, and such accounts, books, records, memoranda, correspondence, and other 
documents of any person controlling, controlled by, or under common control 
with any such carrier, as the Commission deems relevant to such person’s rela- 
tion to or transactions with such carrier. Motor carriers, brokers, lessors, and 
persons shall submit their accounts, books, records, memoranda, correspondence, 
and other documents for the inspection and copying authorized by this subsection, 
and motor carriers, brokers, and lessors, shall submit their lands, buildings, and 
equipment for examination and inspection, to any duly authorized special agent, 
accountant, auditor, inspector, or examiner of the Commission upon demand and 
the display of proper credentials. 

(d) As used in this section, the words “keep,” and “kept” shall be construed 
to mean made, prepared, or compiled, as well as retained; the term “lessor” 
means a lessor of any right to operate as a motor carrier; and the term “motor 
carrier,” “broker,”’ or “lessor,” includes a receiver or trustee of any stich motor 
carrier, broker, or lessor. (1949, c. 1132, s. 25; 1959, c. 639s sst 0.0.) 

Editor’s Note—The 1959 amendment months to four months after the close of 
extended the time for filing annual reports the year and added the third and fourth 
provided for in subsection (b) from three sentences thereof. 


§ 62-121.68. Designation of process agent; service of notices and 
orders.—It shall be the duty of every motor carrier operating under a certificate 
or permit issued under the provisions of this article to file with the Commission 
a designation in writing of the name and post-office address of a person upon 
whom or which service of notices or orders may be made under this article. Such 
designation may from time to time be changed by like writing similarly filed. 
Service of notices or orders in proceedings under this article may be made upon 
a motor carrier by personal service upon it or upon the person so designated by 
it, or by registered mail, return receipt requested, or by certified mail with return 
receipt requested, addressed to it or to such person at the address filed. In 
proceedings before the Commission involving the lawfulness of rates, charges, 
classifications, or practices, service of notice upon the person or agent who has 
filed a tariff or schedule in behalf of such carrier shall be deemed to be due and 
sufficient service upon the carrier. (1949, c. 1132, °S"°263° 1957;"c 1152 cae 

Editor’s Note. — The 1957 amendment “or by certified mail with return receipt 
inserted in lines eight and nine the words requested.” 


§ 62-121.69. Free transportation. — No carrier shall, directly or in- 
directly, issue, give, tender, or honor any free fares except to its bona fide officers, 
agents, commission agents employees, and members of their immediate families, 
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and such persons as the Commission may designate in its employ, or the em- 
ploy of the Motor Vehicle Department for the inspection of equipment and su- 
pervision of traffic upon the highways of the State: Provided, that motor carriers 
under this article may exchange free transportation within the limits of this sec- 
tion, and may accept as a passenger a totally blind person accompanied by a guide 
at the usual and ordinary fare charged to one person under such reasonable regu- 
lations as may have been established by the carrier. (1949, c. 1132, s. 27; 1953, 
G211279;) 

Cross Reference.—See §§ 62-133 and 62- 
134, 

Editor’s Note—The 1953 amendment 


added the provision as to a blind person 
accompanied by a guide. 


§ 62-121.70. Depots and stations.—Upon notice and hearing and upon 
a finding by the Commission that public convenience and necessity so requires, 
the Commission is authorized and empowered to compel any motor carrier op- 
erating under the provisions of this article and serving any municipality or town 
to establish and maintain a passenger depot or station for the security, accommo- 
dation and convenience of the traveling public. When two or more carriers 
operating under the provisions of this article shall serve any municipality or 
town, the Commission is authorized and empowered to require such carriers 
to establish and maintain a union passenger depot or station for the security, ac- 
commodation and convenience of the traveling public, and to unite in the joint 
undertaking and expense of securing, erecting, constructing and maintaining such 
union passenger depot or station, commensurate with the business and revenue 
of such motor carriers, on such terms, regulations, provisions and conditions as 
the Commission shall prescribe: Provided, that whenever the Commission shall 
require that a union depot or station shall be provided, it shall first allow the 
carriers required to provide such station an opportunity to submit to the Com- 
mission for approval any agreement between or among such carriers for the se- 
curing, construction, maintenance and operation of such station or depot. ‘The 
Commission shall approve such agreement or agreements, if the same be, in the 
Commission’s discretion, reasonable and just and in the public interest. (1949, 
Tee RSALSs) 


§ 62-121.71. Separation of races.—The Commission shall require every 
common carrier by motor vehicle to provide separate but substantially equal ac- 
commodations for the white and colored races at passenger stations or waiting 
rooms where the carrier receives passengers of both races, and on all common 
carriers by motor vehicles operating on a route or routes over which such carrier 
transports passengers of both races. Provided, that any requirement as to sepa- 
rate accommodation for the races shall not apply to specially chartered motor 
vehicles or to negro servants and attendants and their employers, or to officers 
or guards transporting prisoners. (1949, c. 1132, s. 29.) 

Cross References.—As to separate wait- 
ing rooms for races, see § 62-44. As to 


riage of white and negro passengers, and 
for their separate accommodations at the 


provisions for equal accommodations for 
the races traveling by railroad, see §§ 60- 
94 to 60-98. 

Power of Commission to Require Bus 
Lines to Provide Equal Separate Accom- 
modations for Races. — The Corporation 
Commission (now Utilities Commission) is 
given plenary power by statute (former § 
62-109) to require bus lines operating be- 
tween points within the State in carrying 
passengers for hire, which are public serv- 
ice corporations, to provide indiscrimina- 
tory separate accommodations for the car- 
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bus stations, the working out of the plans 
or details for the purpose being vested 
largely within the discretion of the Com- 
mission, and where this is done without 
racial discrimination it is not objectionable 
as being in contravention of Thirteenth and 
Fourteenth Amendments to the federal 
Constitution. Corporation Commission v. 
Transportation Committee, 198 N. C. 317, 
151 $. E. 648 (1930): 

Nature of Segregation Provisions.—For- 
mer §§ 62-109 and 62-118, of similar im- 
port to this section and § 62-121.72, did 
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not purport to deal with the enforcement 
of segregation, but made it mandatory on 
the part of the Utilities Commission to re- 
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policy of this State, which calls for the 
segregation of the white and colored races 
in the public institutions of the State, and 


quire transportation companies to provide on our intrastate transportation systems, 
equal accommodations for the white and might be enforced. State v. Johnson, 229 


colored races, in order that the settled N.C. 701, 51 S. E. (2d) 186 (1949). 


§ 62-121.72. Unlawful operation.—(a) Any person, whether carrier, or 
any officer, employee, agent or representative thereof, knowingly and willfully 
violating any provision of this article or any rule, regulation, requirement, or 
order thereunder, or any term of condition of any certificate or permit, for which 
a penalty is not otherwise herein provided, shall be guilty of a misdemeanor, and 
upon conviction thereof be fined not more than one hundred dollars ($100.00) 
for the first offense and not more than five hundred dollars ($500.00) for any 
subsequent offense. 

(b) If any motor carrier, or any other person or corporation, shall operate a 
motor vehicle for the transportation of passengers for compensation in viola- 
tion of any provision of this article, except as to the reasonableness of rates or 
charges and the discriminatory character thereof, or shall operate in violation of 
any rule, regulation, requirement or order of the Commission, or of any term or 
condition of any certificate or permit, the Commission or any holder of a cer- 
tificate or permit duly issued by the Commission may apply to the resident su- 
perior court judge of any judicial district where such motor carrier or other per- 
son or corporation so operates, or to any superior court judge holding court in 
such judicial district, for the enforcement of any provision of this article, or of 
any rule, regulation, requirement, order, term or condition of the Commission. 
Such court shall have jurisdiction to enforce obedience to this article or to any 
rule, order, or decision of the Commission by a writ of injunction or other 
process, mandatory or otherwise, restraining such carrier, person or corporation, 
or its officers, agents, employees and representatives from further violation of 
this article or of any rule, order, regulation, or decision of the Commission. 

(c) Any person, whether carrier, passenger, shipper, consignee, or any officer, 
employee, agent, or representative thereof, who shall knowingly offer, grant, or 
give or solicit, accept, or receive any rebate, concession, or discrimination in 
violation of any provision of this article, or who by means of any false statement 
or representation, or by the use of any false or fictitious bill, bill of lading, receipt, 
voucher, roll, account, claim, certificate, affidavit, deposition, lease, or bill of sale, 
or by any other means or device, shall knowingly and willfully by any such 
means or otherwise fraudulently seek to evade or defeat regulations as in this 
article provided for motor carriers, shall be deemed guilty of a misdemeanor and 
upon conviction thereof be fined not more than five hundred dollars ($500.00) 
for the first offense and not more than two thousand dollars ($2,000.00) for any 
subsequent offense. 

(d) It shall be unlawful for any special agent, accountant, auditor, inspector, 
or examiner to knowingly and willfully divulge any fact or information which 
may come to his knowledge during the course of any examination or inspection 
made under authority of § 62-121.67 of this article, except as he may be directed 
by the Commission or by a court or judge thereof. Nothing in this article shall 
be construed to prevent the giving of such information in response to any legal 
process issued under the authority of any court, or to any officer or agent of 
the State or of the government of the United States, in the exercise of his power, 
or to any officer or other duly authorized person seeking such information for 
the prosecution of persons charged with or suspected of crimes or to another 
carrier, or its duly authorized agent, for the purpose of adjusting mutual traffic 
accounts in the ordinary course of business of such carriers. 

(e) Any motor carrier, or other person, or any officer, agent, employee, or 
representative thereof, who shall willfully fail or refuse to make a report to the 
Commission as required by this article, or other applicable law, or to make specific 
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and full, true, and correct answer to any question within thirty days from the 
time it is lawfully required by the Commission so to do, or to keep accounts, 
records, and memoranda in the form and manner prescribed by the Commission, 
or shall knowingly and willfully falsify, destroy, mutilate, or alter any such re- 
port, account, record, or memorandum, or shall knowingly and willfully neglect 
or fail to make true and correct entries in such accounts, records, or memoranda 
of all facts and transactions appertaining to the business of the carrier, or per- 
son required under this article to keep the same, or shall knowingly and will- 
fully keep any accounts, records, or memoranda contrary to the rules, regula- 
tions, or orders of the Commission with respect thereto, shall be deemed guilty 
of a misdemeanor and upon conviction thereof be subject for each offense to 
a fine of not more than five thousand dollars ($5,000.00). As used in this sub- 
section the words “kept” and “keep” shall be construed to mean made, prepared, 
or compiled, as well as retained. It shall be the duty of the Commission to pre- 
scribe and enforce such general rules and regulations as it may deem necessary 
to compel all motor carriers to keep accurate records of all revenue received by 
them to the end that any tax levied and assessed by the State of North Carolina 
upon revenues may be collected. Any agent or employee of a motor carrier who 
shall willfully and knowingly make a false report or record of fares, charges, or 
other revenue received by a carrier or collected in its behalf shall be guilty of a 
misdemeanor and upon conviction shall be fined or imprisoned, or both, in the 
discretion of the court. 

(£) Any person who, at any bus terminal, solicits or otherwise attempts to in- 
duce any person to use some form of transportation for compensation other than 
that lawfully using said terminal premises by contract with the terminal operator 
or by valid order of the Utilities Commission shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined not more than fifty dollars ($50.00) 
or imprisoned not to exceed thirty (30) days, or both, in the discretion of the 
court. 

(g) If any passenger on the motor vehicle of any motor carrier shall refuse 
to pay his fare or be or become intoxicated, it shall be lawful for the driver of 
any motor vehicle of a motor carrier and other employees of such motor carrier 
to put him and his baggage out of said motor vehicle or bus, using no unneces- 


sary force, at any usual stopping place. 
A 5/662 152.1516.) 

Editor’s Note.—The words “term of con- 
dition” in line four of subsection (a), which 
are in the language of the original act, 
were probably intended to read “term or 
condition”. 

The 1953 amendment added subsection 
(f); and the 1957 amendment added sub- 
section (g). 

Restraining Illegal Operation Along 
Route.—Under subsection (b) a franchise 
carrier may maintain an action in the su- 
perior court to restrain another carrier 
from illegal operation along his route with- 
out a certificate or permit from the Utili- 
ties Commission when such illegal opera- 
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tion by such other carrier interferes with 
its franchise rights. Bryant v. Barber, 
237 IN ©. 480,75. 5. Ee (ed) +410 .(1953), 

As to right of common carrier to apply 
to court for injunctive relief against 
wrongful acts of another carrier under 
former article 6 of this chapter, repealed 
and superseded by this article, see Burke 
Transit Co. v. Queen City Coach Co., 228 
N. C. 768, 47 S. E. (2d) 297 (1948). 

Cited: in’ State’ v. Johnson, 232 N. C. 
588, 64 S; Ey (2d) 829 (1951); Candler v. 
Asheville, 24% .N. C. 398,101 S:)_E. (2d) 
470 (1958). 


§ 62-121.73. Evidence; liability of surety or insurer.—No report by 


any motor carrier of any accident arising in the course of the operations of such 
carrier, made pursuant to this article or to any requirement of the Commission, 
and no report by the Commission of any investigation of any such accident, shall 
be admitted as evidence, or used for any other purpose in any suit or action for 
damages growing out of any matter mentioned in such report or investigation ; 
nor shall the discharge by any carrier of any vehicle driver or other employee 
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aiter any such accident be offered or admitted in evidence for any purpose in 
any suit or action against such carrier for damages arising out of any such acci- 
dent. No evidence of any policy, bond or other security required under § 62-121.61 
shall be offered or received in any such action or suit against a motor carrier, 
but the surety or insurer shall be obligated within the amount of such policy, 
bond or other security to pay any final judgment against the carrier. (1949, c. 
£ES2; e318) 


§ 62-121.74. Interstate carriers.—(a) Except insofar as the provisions 
of this article may be inconsistent with, or shall contravene, the Constitution and 
laws of the United States, this article shall apply to persons and vehicles en- 
gaged in interstate commerce over the highways of this State; and the Com- 
mission may, in its discretion, require such carriers to file with it copies of their 
respective interstate authority, registration of their vehicles operated in this State, 
and the observance of such reasonable rules and regulations as the Commission 
may deem advisable in the administration of this article and for the protection 
of persons and property upon the highways of this State. 

(b) The Commission or its authorized representative is authorized to confer 
with and hold joint hearings with the authorities of other states or with the In- 
terstate Commerce Commission or its representatives in connection with any 
matter arising under this article, or under the Federal Motor Carrier Act, which 
may directly or indirectly affect the interests of the people of this State or the 
transportation policy declared by this article. (1949, c. 1132, s. 32.) 


§ 62-121.75: Repealed by Session Laws 1953, c. 825, s. 3. 


§ 62-121.76. Applicability of Utilities Commission Procedure Act 
of 1949; appeals.—Except as otherwise provided in this article, the Utilities 
Commission Procedure Act of 1949, codified as G. S. §§ 62-11 to 62-26.15, shall 
apply to and govern the procedure in all cases and proceedings before the Com- 
mission arising under this article, including appeals from the Commission’s or- 
ders and decisions. (1949, c. 1132, s. 34.) 


§ 62-121.77. Construction of article.—Nothing herein contained shall 
be construed to relieve any motor carrier, as herein defined, from any regulation 
otherwise imposed by law or lawful authority, and this article shall not be con- 
strued to relieve any such motor carrier from any obligation or duty imposed by 
chapter 20 of the General Statutes of North Carolina of 1943, as amended. 
(1949S cH 1 1325s) 35.) 

Applied, as to former § 62-120, in Kelly 
v: Hunsucker, 211 N. Co153,.189 Ss. E. 664 
(1937). 


§ 62-121.78. Allocation of funds.—Sufficient funds shall be provided in 
the budget and allocated to the Commission to be disbursed under the supervision 
of the director of the budget for the administration and enforcement of the pro- 
visions of this article, including the employment of such additional personnel as 
may be required for that purpose. (1949, c. 1132, s. 36.) 


§ 62-121.79. Repeal of inconsistent acts.—This article regulating 
motor carriers of passengers, mail and light express and chapter 1008, Public 
Laws of 1947, now article 6B, chapter 62, General Statutes of North Carolina of 
1943, regulating motor carriers of property shall be construed as superseding 
article 6, chapter 62 of the General Statutes of North Carolina of 1943 and said 
article 6 is hereby repealed. All other acts or parts of acts relating to motor 
carriers as defined in this article and in conflict or inconsistent with this article 
are hereby repealed to the extent of such conflict or inconsistency. (1949, c. 
113245438>) 

Cited in State v. Fleming, 235 N. C. 
660, 71 S. E. (2d) 41 (1952). 
774 
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ARTICLE 7. 


Rate Regulation. 


§ 62-122. Commission to fix rates for public utilities.—Subject to the 
provisions as to passenger rates in the chapter Railroads and Other Carriers, 
and as to railroad freight rates in this chapter, the Commission shall make reason- 
able and just rates and charges, in intrastate traffic, and regulate the same, of 


and for: 


Cross References.—As to railroad pas- 
senger rates, see § 60-89 et seq. As to 
railroad freight rates, see § 62-135 et seq. 
As to authority to fix rates charged by 
public utilities, see also § 62-36. As to pen- 
alty for overcharge, see § 60-110. As to 
the regulation of rates for ferries connect- 
ing links of the State highway system, 
see §§ 136-84 and 136-85. 

Editor’s Note.——See 12 N. C. Law Rev. 
289, for article on “‘Electric Rates.” 

General Rate Fixing Power.— By this 
section the Commission is given broad and 
general powers to make rates for freight 
and passenger service. Tilley v. Norfolk, 
etomehn. 0.0162 Nev C37 toes. 004 
(1913). 

Duty to Fix Rates——When the Commis- 
sion is called upon, by either a corporation 
or those to whom the services are rendered, 
under its franchise to exercise its rate fix- 
ing power and authority, it is its duty to 
fix and establish just and reasonable rates 
to be charged for such services. Corpora- 
tion Comm. v. Henderson Water Co., 190 
NCP 70, 128 S$. E. (465_(1925)- 

Power to Classify.—The legislature has 
absolutely no power to classify persons, 
natural or artificial, engaged in precisely 


the same occupation, laying a tax upon 
some of them and exempting others, or im- 
posing a tax not operating uniformly upon 
all. Efland v. Southern R. Co., 146 N. C. 
135,159, S.) Eee 3558 (1907). 

Same—Must Not Be Arbitrary.—In Gulf, 
ete. URL Comfy Bilise1 65m U9. 5%, 150,02 tis: 
Ct. 255, 41 L. Ed. 666 (1897), it was said: 
“The mere fact of classification in rate 
regulating is not sufficient to relieve a 
statute from the reach of the equality 
clause of the Fourteenth Amendment, and 
in all cases it must appear, not merely that 
a classification has been made, but also 
that it is based upon some reasonable 
ground—something which bears a just and 
proper relation to the attempted classifica- 
tion and is not a mere arbitrary selection.” 
Efland v. Southern R. Co., 146 N. C. 135, 
140, 59 S. E. 355 (1907). 

“Traffic” Defined.—The word “traffic,” 
used in the section includes the transporta- 
tion and also the sale and distribution of 
the commodities affected. State v. Can- 
avon JMnied, (Cop, I IN Ce, ile, any Sy aap 
178 (1923). 

Cited in State v. Martel Mills Corp., 232 
N.C. 690, 62S. E. (2d) 80 (1950). 


(1) Railroads, street railways, steamboats, canal and express companies or 
corporations, and all other transportation companies or corporations 
engaged in the carriage of freight, express or passengers. 


“Company” Defined.—The term “com- 
pany” was used and intended to include all 
corporations, companies, firms or individ- 
uals who were engaged as common carri- 
ers in the transportation of freight. Ef- 
land v. Southern R. Co., 146 N. C. 135, 59 
S. E. 355 (1907). 

Supervisory Power of Commission.—The 
Commission is given general supervision 
over railways, street railways, and the like 
companies of the State, and empowered to 
fix such notes, charges and tariffs as may 
be reasonable and just, having in view the 
value of the property, the cost of improve- 
ments and maintenance, the probable earn- 
ing capacity under the proposed rates, the 
sums required to meet operating expenses, 
and other specific matters pertinent to such 
an inquiry, and these are police powers 
delegated to this Commission, govern- 
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mental so far as they extend. In re South- 
etnyPub, UtilitieseConet79aNa OC, 151,9101 
Seren 61 901 O1o), 

When Fares of Street Railway May Be 
Raised.—A public service street railway 
company, operating under a city charter, 
and under a contract with the city restrict- 
ing the passenger fare authorized to be 
charged its patrons, may be authorized by 
the Commission to raise its charges to its 
passengers, when in the opinion of the 
Commission such is necessary for it to 
properly maintain its system, allowing a 
reasonable profit, to meet the requirements 
ot the public for adequate, safe, and con- 
venient service. In re Southern Pub. Utili- 
ties' Cos, 179 N, C2151, 101 S. EB. 619) (1919): 

Cannot Fix Fares by Contract.—A pub- 
lic service railway corporation operating in 
various localities may not by contract fix 


§ 62-122 


its passenger fares and thus prevent the 
Commission, under the authority conferred 
by statute, from determining what rates 
are, under the circumstances, just and rea- 
sonable, for such would authorize such 
companies to discriminate, unlawfully, 
among its patrons. In re Southern Pub. 
Utilities Cosi 79° N.C. 151) 102619 
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(1919); Winston-Salem v. Winston-Salem 
City Coach Wines, Inc; 245° Na Cy 1797095 
S). Bie(2d). 510 101956). 

City Bus Fares.—The Commission has 
been given specific authority to fix city 
bus fares. State v. Greensboro, 244 N. C. 
247, 93 S. E. (2d) 151 (1956). See § 62- 
121.47 and annotation thereto. 


(2) The transmission and delivery of messages by any telegraph company, 
and for the rental of telephone and furnishing telephonic communi- 
cation by any telephone company or corporation. 


Telephone Company Must Not Discrim- 
inate—In Clinton-Dunn Tel. Co. v. Caro- 
lina’ Tels ‘Co., 159 N1Ge 9, "7495. Be6s6 
(1912), it was held that a telephone com- 
pany is subject to public regulation and 
reasonable control, and is required to af- 
ford its service at uniform and reasonable 
rates and without discrimination among its 
subscribers and patrons for like service un- 
der the same or substantially similar condi- 
tions. See Godwin v. Telephone Co., 136 
No C258, 4895S) Ha 63691904)" Wallsiv: 
Strickland) 1749N> €79298 993" S, i *s57 
(1917). 

A contract whereby a telegraph company 
gives to a railroad company a preference 
of business over its line to the exclusion of 
others is an illegal discrimination. Lavell 
Vv. ,VWestern Unions hele Con tioeNeGrecii 
21 S. E. 391 (1895). 

Mandamus to Compel Telephonic Ac- 
commodations.—_In Godwin v. Telephone 
Co., 136° N. C258) 48.5.0 636°(1904) ait 
is held that a mandamus lies to compel a 
telephone company to place telephones and 
furnish telephonic facilities without dis- 
crimination for those who will pay for the 
same and abide by the reasonable regula- 
tions of the company. Walls v. Strick- 
land, 174 N. C. 298, 93 S. E. 875 (1917). 

When Telegram Transmitted over Lines 
of Another Company.—Where a telegraph 
company has a continuous line between 
two points in this State, the fact that, in 
transmitting a message, it sent the message 
over the lines of another company does not 


excuse its violation of the rate prescribed 
by the Railroad Commission (now Utili- 
ties Commission) for the transmission of 
a message sent over the lines of one com- 
pany. lLeavell v. Western Union Tel. Co., 
116 N.C 211, 21 Se EP sgl" (isos. 

Telegraphic Messages Traversing An- 
other State—vTelegraphic messages trans- 
mitted by the company from and to points 
in this State, although traversing another 
state in the route, are subject to the tariff 
regulations of the Railroad [now Utilities] 
Commission. State v. Western Union Tel. 
Co, °113.N2.C..218,.18 Sy BE. 889 5Gisosy 

Facilities to Transmit All Messages Of- 
fered.—It is the duty of a telegraph com- 
pany to have sufficient facilities to trans- 
mit all the business offered to it for all 
points at which it has offices, since it is 
not a mere private duty but a public duty 
which its franchise authorizes it to perform. 
Leavell v. Western Union Tel. Co., 116 N. 
Ce OTieo 1s Suma ol 61 Soo). 

Power to Ascertain Corporation in Con- 
trol—The Commission has the incidental 
power (subject to the right of appeal) to 
ascertain what particular corporation is in 
the control of or operates any telegraph 
line in this State, in order that it may ex- 
ercise its authority to fix rates, as well as 
to know against whom to proceed for a 
violation of its regulations. State v. West- 
ern Union’ Tel. Co.,-113-N: Gl 213138 
E. 389 (1893). 

Cited in Russ v. Western Union Tel. Co., 
222 N. C. 504, 23 S. E. (2d) 681 (1948). 


(3) Persons, companies and corporations, other than municipal corpora- 
tions, engaged in furnishing electricity, electric lights, current, power 
or gas, or owning or operating a public sewerage system in North 


Carolina. 

Police Power of State. — The authority, 
conferred upon the Commission to estab- 
lish reasonable and just rates of charges by 
a public service corporation for furnishing 
to its customers electrical power, comes 
within the police powers of the State, and 
contracts previously made are subordinate 
to the public interest that such rates be 


reasonable and just, and afford the corpora- 
tion supplying the service a safe return 
wpon its investments, having proper regard 
to the public interest that plants of this 
character should be properly run and main- 
tained. State v. Cannon Mfg. Co., 185 N. 
Cyl 16352 90789 (1 923 

Rates Coextensive with State’s Jurisdic- 
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tion. — When the Commission has finally 
established, under the provisions of the 
statute, rates to be charged by a public 
service corporation for furnishing electrical 
power, the rates are coextensive with the 
State’s jurisdiction and territory, and con- 
clusively bind all corporations, companies, 
or persons who are parties to the suit and 
have been afforded an opportunity to be 
heard. State v. Cannon Mfg. Co., 185 N. 
Ca al G tombe So) (1923))s 

Sale of Electricity Generated in Another 
State—While the generation of electricity 
in another state when transported to pur- 
chasers in this State may be regarded as 
interstate commerce, its distribution and 
sale here is local to the State, permitting 
the Commission to establish a just and 
reasonable rate of charge in conformity 
with the statutory powers, there being no 
interfering act of Congress relating to the 
subject. State v. Cannon Mfg. Co., 185 N. 
CeO Sy tos bia L923)5 

Discrimination Remedied by Mandamus. 
—Where a public service corporation has 
discriminated among its patrons in its 
charges for electricity, mandamus will lie 
to compel it to charge a uniform or undis- 
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criminating rate, for the question does not 
require the courts to fix a rate, or pass 
upon its reasonableness. North Carolina 
Public Service Co. v. Southern Power Co., 
129. Ng Cee O1e Sie bos 601919), 


Hydroelectric Company Authorized to 
Sell to Other Companies.—Where a hy- 
droelectric company has been authorized 
by its charter to sell to other electric com- 
panies, power, etc., for retail or distribu- 
tion among customers, it may not resist 
the jurisdiction of the courts upon the 
ground that it is not legally required to do 
so, though the distributing or retail com- 
pany is in some sense a competitor, and 
has the charter right to generate or manu- 
facture its own electricity. North Carolina 
Pub. Service Co. v. Southern Power Co., 
ile) IN, (CSAS), aon S. 18, S88) Gig): 


Fees and Charges Made by Municipality. 
—The Utilities Commission has no juris- 
diction under subdivision (3) of this section 
to fix or supervise the fees and charges to 
be made by a municipality for connections 
with a city sewerage system, either within 
or without its corporate limits. Atlantic 
Constr. Co. v. Raleigh, 230 N. C. 365, 53 S. 
E. (2d) 165 (1949). 


(4) The through transportation of freight, express or passengers. 

(5) The use of railway cars carrying freight or passengers. 

(6) And shall make rules and regulations as to contracts entered into by any 
railroad company or corporation to carry over its line or any part 
thereof the car or cars of any other company or corporation. 

(7) And it shall make, require or approve for intrastate shipments what is 
known as milling-in-transit, or warehousing-in-transit rates on grain, 
or lumber to be dressed, or cotton or peanuts or tobacco. 


Editor’s Note. — The 1925 amendment 
added to subdivision (7) the provision giv- 
ing the Commission “authority to make, re- 
quire and approve what is known as ware- 
housing-in-transit rates on cotton.” And 
the 1929 amendments changed the subdivi- 
sion to read as set out above. 

“Milling in transit” is where freight is 
shipped a long distance and the carrier will, 
at his own cost, defray the expense of its 
change in form en route because of the 


easier handling in a more compact shape, 
as, for example, Cowan v. Bond, 39 F. 54 
(1889), where a railroad company receiv- 
ing cotton in Louisiana for shipment to 
mills in New England had it compressed 
en route at Vicksburg at its own expense, 
charging the shipper no more than if it 
had carried the uncompressed cotton all 
the way, the same privilege being open to 
all shippers. Lumber Co. v. Railroad, 136 
N. C. 479, 48 S. E. 813 (1904). 


(8) And, conjointly with such railroad companies, shall have authority to 
make special rates for the purpose of developing all manufacturing, 


mining, milling and internal improvements in the State. 

Nothing in this chapter shall prohibit railroad or steamboat companies from 
making special passenger rates with excursion or other parties, also rates on such 
freights as are necessary for the comfort of such parties, subject to the approval 
of the Commission. 

The powers vested in the Commission by this section over the several subjects 
enumerated shall be the same as that vested in it in respect to railroads and other 
transportation companies. (1899, c. 164, ss. 2, 14; 1903, c. 683; Rev., ss. 1096, 
1090 190 79eN 469 ,.5..4;-01913 1c) 1278s 210 Ac e194: Cie S.5 See 1000 5.1925... 
37; 1929, ce. 82, 91; 1933, c. 134, s. 8; 1941, c. 97.) 


Aid 
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§ 62-123. Rates established deemed just and reasonable.—The rates 
or charges established by the Commission shall be deemed just and reasonable, 
and any rate or charge made by any corporation, company, copartnership or in- 
dividual engaged in the businesses enumerated in the preceding section other 
than those so established shall be deemed unjust and unreasonable. Provided, 
however, that upon petition filed by any shipper or receiver of freight, and a 
hearing thereon, if the Commission shall find the rates or charges collected to be 
unjust, unreasonable, discriminatory or preferential, the Commision may enter 
an order awarding such petitioner a sum equal to the difference between such 
unjust, unreasonable, discriminatory or preferential rates or charges and the 
rates or charges found by the Commission to be just and reasonable, nondiscrimi- 
natory and nonpreferential upon all shipments made or received by said peti- 
tioner within two years prior to the filing of such petition; provided, however, 
that this shall only apply to charges assessed and collected on and/or after March 
191929. (1913, 1c. 127,823'3- Cx Si 81067771929 ccs 24.199342 291933 aa 


8; 1941, c. 97.) 

Editor’s Note.— The 1929 amendments 
added the two provisos. 

Section Makes Rates Prima Facie Valid, 
Just and Reasonable.—This section makes 
the rates fixed by the Commission not only 
prima facie evidence of their validity, but 
also prima facie evidence that they are 
just and reasonable. State v. Municipal 
Corporations, 243 N. C. 193, 90 S. E. (2d) 
519 (1955). 

Rates Other than Those Fixed Deemed 
Unjust.—Under this section the rates ap- 
proved by the Commission shall be 
deemed to be just and reasonable, and 
any different rate shall be deemed unjust 
and unreasonable. State v. Norfolk South- 
ern Ry. Co., 249 N. C. 477, 106 S. E. (2d) 
681 (1959). 

Hence, in a proceeding to recover ex- 
cessive freight charges collected because 
of an error in the tariff distance table filed 
with the Utilities Commission, the charges 
being in conformity with the tariff sched- 
ule for a greater distance than the correct 
distance between the termini, evidence of- 
fered by the carriers as to whether the 
higher rate was fair and reasonable for 
the shorter distance was properly ex- 
cluded, since the carriers should not be 
permitted to change the rate by reason of 
a mistake in their tariff distance table, 
and petitioners were entitled to recover 
that part of the excess charged which was 
not barred by the limitation contained in 
this section. State v. Norfolk Southern Ry. 
Co 240M Ne Cie477. 1068S. Bay (odmoat 
(1959). 

Rates Deemed Reasonable Until Modi- 
fied—Rates or charges fixed by an order 
of the Commission are to be considered 
just and reasonable unless and until they 
shall be changed or modified on appeal or 
by the further action of the Commission 
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itself. In re Southern Pub. Utilities Co., 
179 N.C. 151, 101°S. FE. 619 (1919), ap- 
proving State v. Seaboard Air Line Ry. 
Co., 173° N.C. 413, 92S.) H.150 "917 

Rates Other than Those Fixed Deemed 
Unjust.—Including public service corpora- 
tions furnishing their customers electricity 
for ‘power, etc., the Commission is author- 
ized by statute to fix just and reasonable 
rates or charges, and when they are so 
fixed, other or lower rates are to be deemed 
as unjust and wnreasonable. State v. Can- 
non Mig. Co., 185; Ns C. 17, 1160S:-5bai7s 
(1923). 

Where Rates Re-established upon Re- 
consideration. — Where the Utilities Com- 
mission, after due notice and hearing, had 
established rates for intrastate shipments 
of pulpwood which it found to be just and 
reasonable, and thereafter upon petition of 
defendant and other carriers for recon- 
sideration, the rate so established was or- 
dered “to remain in full force and effect,” 
it was held that by virtue of this section 
these rates so established must be deemed 
the only just and reasonable rates for this 
commodity over defendant’s lines, render- 
ing it unlawful for defendant to charge a 
greater amount. State v. Atlantic Coast 
Line R. Co., 224 N. C. 283, 29 S. E. (2d) 
912 (1944). 

Burden of Proof.—One claiming that 
the rates or charges established by the 
Commission are unreasonable or excessive 
has the burden of proving his contention. 
Corporation Comm. v. Henderson Water 
Co., 190 N. C. 70, 128 S. E. 465 (1925). 

Cited in Russ v. Western Union Tel. 
Co:, 222 N. C. 504, *23. S) EB. (edymesn 
(1943); Halifax Paper Co. v. Roanoke 
Rapids Sanitary Dist., 232 N. C. 421, 61 S. 
E. (2d) 378 (1950). 
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§ 62-124. How maximum rates fixed.—In fixing any maximum rate or 
charge, or tariff of rates or charges for any common carrier, person or corpora- 
tion subject to the provisions of this chapter, the Commission shall take into con- 
sideration if proved, or may require proof of, the value of the property of such 
carrier, person or corporation used for the public in the consideration of such 
rate or charge or the fair value of the service rendered in determining the value 
of the property so being used for the convenience of the public. It shall further- 
more consider the original cost of construction thereof and the amount expended 
in permanent improvements thereon and the present compared with the original 
cost of construction of all its property within the State; the probable earning 
capacity of such property under the particular rates proposed and the sum re- 
quired to meet the operating expenses of such carrier, person or corporation, and 
all other facts that will enable it to determine what are reasonable and just rates, 
charges and tariffs. (1899, c. 164, s. 2, subsec. 1; Rev., s. 1104; C. S., s. 1068; 


1933, c. 134, s. 8; 1941, c. 97.) 


Editor’s Note.—See 12 N. C. Law Rev. 
289, for comment on this section. 

The language of this section is lifted al- 
most verbatim out of the opinion in Smyth 
vy. Ames, 169 U. S. 466, 18 S. Ct. 418, 42 
L. Ed. 819 (1897). The question of a “just 
and reasonable’ rate is there fully dis- 
cussed. State v. State, 239 N. C. 333, 80 S. 
E. (2d) 133 (1954). 

Statute Is Constitutional—The power to 
grant franchises to public service corpora- 
tions and to fix their rates rests in the 
General Assembly, which power the Gen- 
eral Assembly may delegate to an admin- 
istrative agency provided the General As- 
sembly prescribes rules and standards to 
guide such agency in the exercise of the 
delegated authority. The statute delegat- 
ing to the Utilities Commission this au- 
thority is constitutional in fixing adequate 
rules and standards. State v. State, 239 
N. C. 333, 80 S. E. (2d) 183 (1954). 

A public utility corporation is entitled to 
a just and reasonable rate of return based 
upon the fair value of the properties used 
and useful in rendering the service for 
which the rate is established. State v. 
Greensboro, 244 N. C. 247, 93 S. E. (2d) 
151 (1956). 

Section Controls.—In establishing rates, 
the Commission is governed and controlled 
by the provision of this section. Southern 
R. Co. v. McNeill, 155 F. 756 (1907). 

Manner of Arriving at Rate.—Under the 
provisions of this section, which is a valid 
statute, the Commission, in fixing a rea- 
sonable and just rate of charges for public 
service corporations, may make a fair es- 
timated value of the property presently 
used, and in relation thereto consider the 
tax valuation of the plant. State v. Can- 
non Mfg. Co., 185 N. C. 17, 116 S. E. 178 
(1923). 

What is a “just and reasonable” rate 
which will produce a fair return on the in- 
vestment depends on (1) the value of the 


investment—usually referred to in rate- 
making cases as the rate base—which earns 
the return; (2) the gross income received 
by the applicant from its authorized op- 
erations; (3) the amount to be deducted 
for operating expenses, which must include 
the amount of capital investment currently 
consumed in rendering the service; and 
(4) what rate constitutes a just and rea- 
sonable rate of return on the predetermined 
rate base. In finding these essential, ulti- 
mate facts, the Commission must consider 
all the factors particularized in the statute 
and “all other facts that will enable it to 
determine what are reasonable and just 
rates, charges and tariffs.” It must then 
arrive at its own independent conclusion, 
without reference to any specific formula, 
as to (1) what constitutes a fair value, for 
rate-making purposes, of applicant’s invest- 
ment used in rendering intrastate service— 
the rate base, and (2) what rate of return 
on the predetermined rate base will con- 
stitute a rate that is just and reasonable 
both to the applicant and to the public. 
While both original cost and replacement 
value are to be considered, neither consti- 
tutes a proper rate base. State v. State, 
239 N. C. 333, 80 S. E. (2d) 133 (1954). 

Where a public utility uses for operating 
capital moneys collected by it in taxes for 
the federal government which it is not re- 
quired to pay to the federal government 
until a later date, the Utilities Commission 
should take such capital into consideration 
in fixing rates, which action is neither a 
condemnation nor condonement of the 
practice. State v. State, 239 N. C. 333, 80 
Se ced) 13391954): 

Income Produced by Increase of Facili- 
ties—In fixing the rate for a telephone 
company, the Utilities Commission must 
take into consideration the net income to 
be produced by the increase in the number 
of telephones in service at the end of any 
test period adopted by the Commission. 
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State v. State, 239 N. C. 333, 80 S. E. (2d) 
133 (1954). 

Large Sum of Money on Hand for 
Working Capital—When, in fixing rates 
which will produce a fair return on the 
investment of a utility, it is made to ap- 
pear that it has on hand continuously a 
large sum of money it is using as working 
capital and to pay current bills for materi- 
als and supplies, that is a fact which must 
be taken into consideration. And if the 
fund on hand is sufficient, no additional 
sum should be allowed at the expense of 
the public. State v. State, 239 N. C., 333; 
80 S. E. (2d) 133 (1954). 

Acceptance by Commission of “book 
value” or “cost less depreciation” as rate 
base is in conflict with the express terms 
of the standard prescribed in this section. 
The conclusion is inescapable that by ac- 
cepting the book value as the rate base, it, 
ex necessitate, excluded consideration of 
present cost of replacement and all other 
factors from effective consideration. State 
v. State, 239 N. C. 333, 80 S. E. (2d) 133 
(1954). 

“Value” Does Not Mean “Market 
Value” as Second-Hand Property.—The 
term “value” in this section does not refer 
to the original or the replacement cost of 
the property or to the exchange or sales 
price it would command, as used or second- 
hand property, on the market. It has refer- 
ence to the value of the property actually in 
use, serving its purpose as a part of a 
composite public utility, earning an income 
for its owner. State v. State, 239 N. C. 
333, 80 S. E. (2d) 1383. (1954). 

Only Properties Used and Useful in 
Rendering Service Considered.—In a pro- 
ceeding by a power company for an in- 
crease in the cash fares on its city bus 
system, the Commission was correct in 
considering the value only of the proper- 
ties used and useful in connection with the 
operation of the bus system without re- 
gard to the value of the electric proper- 
ties of the power company. State v. 
Greensboro, 244 N. C. 247, 93 S. E. (2d) 
151 (1956). 

In fixing intrastate rates for a telephone 
company operating in several states, the 
Utilities Commission should take into con- 
sideration the net return such utility earns 
on its properties in such other states to 
the extent of not requiring customers in 
North Carolina, in order to maintain the 
utility’s financial condition, to pay a sub- 
stantially higher rate than permitted in 
other states. A substantial differential 
might be considered some evidence that 
the rates charged in this State are unrea- 
sonable and unjust to the local public. 
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state v. State, 239 N. C. 333, 80 S.\E. 
(2d) 133 (1954). 

Increasing Intrastate Rates to Conform 
with Interstate Rates Allowed by Inter- 
state Commerce Commission.—Order of 
Utilities Commission increasing intrastate 
rates of State carriers so that such rates 
would conform with an increase in inter- 
state rates allowed by Interstate Com- 
merce Commission was invalid where 
order was unsupported by proof of the 
fair value of the properties of the carriers 
used and useful in conducting their intra- 
state business, separate and apart from 
their interstate business. State v. State, 
243 N. C. 12, 89 S. E. (2d) 727 (1955). 

The financial condition of a public utility 
and the demand for its bonds and securi- 
ties which affect its capacity to compete, 
on the open market, for additional equity 
and debt capital are ordinarily material 
considerations in fixing rates. But these 
factors are of little moment where the 
applicant has available at all times a fund 
provided by its parent company from 
which it may borrow at will for needed 
improvements or enlargements. What it 
has to pay for its borrowings from this fund 
is of more importance. These are some of 
the “other facts” the statute requires the 
Commission to consider. State v. State, 239 
Nee Cras, 80 on Eee (2d) 33901954) 

Depreciation Deductions. — For rate- 
making purposes a public utility is al- 
lowed to deduct annually as an operating 
expense so much of its capital investment 
as is actually consumed during the current 
year in rendering the service required of it. 
But the cost represents the amount of the 
investment, and it is the actual cost, not 
theretofore recouped by depreciation de- 
ductions, that must constitute the base for 
this allowance. State v. State, 239 N. C. 
333, 80 S. E. (2d) 133 (1954). 

Broadly speaking, depreciation is the 
loss not restored by current maintenance 
which is due to all the factors causing the 
ultimate retirement of the property. While 
property remains in the plant, the esti- 
mated depreciation rate is applied to the 
book cost and the resulting amounts are 
charged currently as expenses of operation. 
State v. State, 239 N. C. 333, 80 S. E. (2d) 
133 (1954). 

In establishing rates a public utility is 
entitled to deduct each year as an operat- 
ing expense only such depreciation as rep- 
resents the investment currently consumed 
and not provided against by maintenance. 
Thus the integrity of the investment is 
maintained, and this is all the utility has 
a right to demand. The rate should be 
fixed, as near as may be, so that it will 
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extend over the usable life of the prop- 
erty being depreciated. Otherwise the al- 
lowance will be unjust either to the utility 
or to the public. State v. State, 239 N. C. 
333, 80 S. E. (2d) 183 (1954). 

Same—Current Rather than Cost Value 
of Capital Investment. — An instruction 
that the current rather than the cost value 
of capital investment shall be used as the 
basis for estimating depreciation allow- 
ances is incorrect. State v. State, 239 N. 
C383, 805. Eo (2d) 133 (1954). 

The rate of depreciation allowed by the 
federal government for income tax pur- 
poses is not necessarily the proper rate to 
be allowed for rate-making purposes. In- 
deed, for rate-making purposes it would 
ordinarily be excessive, especially in re- 
spect to buildings and like permanent im- 
provements. State v. State, 239 N. C. 333, 
80 S. E. (2d) 133 (1954). 

Using Property Which Has Been Fully 
Depreciated for Other Purposes. — It 
would be unfair to a utility not to take into 
consideration the present fair value of 
property now in use but which has been 
fully depreciated for other purposes. On 
the other hand, if the rate of depreciation 
allowed for rate-making purposes is in ex- 
cess of the investment currently consumed, 
over and above maintenance costs, it is 
unfair to the public, for then the company 
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is permitted to recover annually a part of 
its investment which is not currently con- 
sumed. State v. State, 239 N. C. 333, 80 
Deg Cod In too, (954). 

The Utilities Commission is not com- 
pelled to provide a 6% rate of return to a 
public utility. State v. State, 239 N. C. 
333, 80 S. E. (2d) 133 (1954). 

Nor is its former allowance of a rate of 
return res judicata barring the Commission 
from fixing a lesser rate in a subsequent 
proceeding. State v. State, 239 N. C. 333, 
80 S. E. (2d) 133 (1954). 

A schedule of rates fixed by the Com- 
mission under the standard prescribed by 
the legislature is binding upon the inter- 
ested parties and the courts, provided it is 
within the bounds of reason. State v. 
State, 239..N. .C.1333,..80. oe Be (2d) 133 
(1954). 

Word “Maximum” Explained. — ‘The 
word “maximum,” used in an order of the 
Commission for fixing the rates of charges 
allowed to a petitioning public service cor- 
poration, was not intended to mean that a 
descending rate therefrom was to be al- 
lowed under the contract set up by the cus- 
tomers or users, but to distinguish it from 
the word “minimum,” which also was used 
in reference to the subject. State v. Cannon 
Mio we Comelsi aN. Ct 1 tG noo 178 
(1923). 


§ 62-125. Hearing before Utilities Commission upon request for 
change of rates, etc.—Whenever there shall be filed with the Utilities Com- 
mission any schedule stating a change in any new individual or joint rate, fare, 
charge, or classification for the transportation of passengers or property by a 
public carrier or carriers by railroad, or express, or highway, or water, or any 
rule, regulation, or practice affecting such rate, fare, or charge, or the value of 
the service thereunder, the Commission is hereby authorized and empowered 
upon complaint of any interested party or upon its own initiative at once and, 
if it so orders, without answer or formal pleading by the interested carrier or 
carriers, but upon reasonable notice, to enter upon a hearing concerning the law- 
fulness of such rate, fare, or charge, or such rule, regulation, or practice, and 
pending such hearing and the decision thereon the Commission, by filing with 
such schedule and delivering to the carrier or carriers affected thereby a state- 
ment in writing and its reasons for such suspension, may suspend the operation 
of such schedule and defer the use of such rate, fare, or charge, or such rule, reg- 
ulation, or practice, for a period of ninety days, and if the proceeding has not 
been concluded and a final order made within such period, the Commission may, 
from time to time, extend the period of suspension by order, but not for a longer 
period in the aggregate than one hundred and eighty days beyond the time when 
it would otherwise go into effect; and after hearing, whether completed before 
or after the rate, fare, charge, classification, rule, regulation, or practice goes 
into effect, the Commission may make such order with reference thereto as 
would be proper in a proceeding instituted after it had become effective. If the 
proceeding has not been concluded and an order made within the period of sus- 
pension, the proposed change of rate, fare, or charge, or classification, rule, reg- 
ulation, or practice, may go into effect at the end of such period. At any hear- 
ing involving a rate, fare, charge, or classification, changed or sought to be 
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changed, or involving a rule, regulation, or practice, resulting in a change, the 
burden of proof shall be upon the carrier to show that the changed rate, fare, 
charge, or classification, or rule, regulation, or practice, or the proposed changed 


rate, fare, charge, or classification, or the proposed rule, regulation, or practice, 


is just and reasonable."( 1939,"c. S05 es..3; 1941, “c07 19045 rer 7258) 


Editor’s Note——The 1945 amendment 
substituted near the beginning of the sec- 
tion the words “a change” for the words 
“an increase’ and made similar changes in 
the last sentence. 

Original Complainant.—A utility which 
files application for authority to amend 
its rate schedule and complains that its 
rates are insufficient to provide reason- 
able and necessary revenue is the original 
complainant in the proceeding. State v. 
Martel Mills Corp., 232 N. C. 690, 62 S. 
E. (2d) 80 (1950). 

Deferred Use of New Rates Pending In- 
vestigation.—After rates for certain intra- 
state shipments have been duly established 
by the Utilities Commission and defendant 
seeks to increase such rates by filing tariff 


schedules to that effect, whereupon the 
Commission, in a proceeding to which de- 
fendant was a party, by order of postpone- 
ment, which was not objected to, deferred 
use of the new increased rates, pending in- 
vestigation, and also directed that the 
rates previously fixed should not be 
changed by subsequent tariffs or schedules 
until this investigation and suspension pro- 
ceeding had been disposed of, continuing 
the investigation from time to time at the 
request of defendant, such action of the 
Commission is binding on the defendant. 
However, defendant should be given a rea- 
sonable time to comply with the order be- 
fore penalties may be invoked. State v. 
Atlantic Coast Line R.«Co., 224 N) Cagsas 
29 S. E. (2d) 912 (1944). 


§ 62-126. Notice required for change in rates, etc.—No change shall 


be made in any rate, fare, charge, or classification, nor shall any change be made 
in any rule, regulation, or practice, which has been published and filed by any of 
the transportation companies named in the preceding section, except upon not 
less than thirty days’ notice to the Commission and the public: Provided, that 
the Commission may, in its discretion, and for good cause shown, authorize the 
publication and filing of changed rates, fares, charges, or classification, or rules, 
regulations, or practices, upon less than thirty days’ notice. (1939, c. 365, s. 4; 


1941, c. 97; 1945, c. 725.) 

Editor’s Note.—Prior to the 1945 amend- 
ment notice was required only where there 
was an increase in rates. 

Requirement as to Notice Implemented 
by Rule of Commission.—The requirement 
of this section that the thirty days’ notice 
of an increase in rates to be given the 
Utilities Commission properly may be im- 
plemented by rule of the Commission re- 
quiring that the notice be in writing in 


The Utilities Commission’s rules of 
practice and procedure, promulgated under 
legislative authority, require a defendant, 
if it desires the vacation or modification of 
a previous order, to file a written notice of 
intention to make changes resulting in in- 
creases, which would seem to implement 
the requirements of this section that thirty 
days’ notice of an increase be given the 
Commission. State v. Atlantic Coast Line 


R. Co., 224 N. C. 288, 29 S. E. (2d) 912 
(1944). 


triplicate. State v. Atlantic Coast Line R. 
Coiilo84 Ne Ce 283020 Sey bag (od anor 
(1944). 


§ 62-127. Revision of rates.—The Commission shall from time to time, 
and as often as circumstances may require, change and revise or cause to be 
changed or revised any schedules of rates fixed by the Commission, or allowed 
to be charged by any carrier of freight, passengers, or express, or by any tele- 
graph or telephone company. The powers of the Commission, under this section, 
shall be exercised with respect to railroad freight and passenger rates under the 
limitations prescribed by article 8 of this chapter and article 12 of the chapter en- 
titled Railroads and Other Carriers. (1899, c. 164, s. 7; Rev., s. 1106; C. S., s. 
1071 21933 jeer 1349578 +) 194171 972) 

Cross Reference—<As to limitation of 
powers of Commission over railroad pas- 
senger rates, see § 60-93. 


Limitation on Rate Fixing Authority. 
—Article 8 herein referred to limits the au- 
thority of the Commission as to increasing 
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the maximum rate for freight carriers. 
Corporation Comm. v. Atlantic Coast Line 
R. Co., 187 N. C. 424, 121 S. E. 767 (1924). 

Joint Rate between Lumber Railroad 
and Connecting Carrier—When a lumber 
railroad is of standard gauge and of suf- 
ficient equipment and extensiveness to 
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§ 62-131 


mission may make a valid order establishing 
a joint rate of transportation in the same 
cars between it and a connecting common 
carrier by rail to points beyond the initial 
road. Corporation Comm. v. Atlantic Coast 
Dine Kp Conor Ne C.9484 199 (So wey 
(1924). 


affect the interest of the public, the Com- 


§ 62-128. Long and short hauls.—It shall be unlawful for any common 
carrier to charge or receive any greater compensation in the aggregate for the 
transportation of passengers or of like kind of property under substantially sim- 
ilar circumstances and conditions for a shorter than for a longer distance over 
the same line in the same direction, the shorter being included within the longer 
distance ; but this shall not be construed as authorizing any common carrier with- 
in the terms of this chapter to charge and receive as great compensation for a 
shorter as for a longer distance: Provided, however, that upon application to the 
Commission, such common carrier may in special cases be authorized to charge 
less for longer than for shorter distances for the transportation of passengers or 
property; and the Commission may from time to time prescribe the extent to 
which such designated common carrier may be relieved from the operation of 
this section: Provided, that nothing in this chapter contained shall be taken as 
in any manner abridging or controlling the rates of freight charged by any rail- 
road in this State for conveying freight which comes from or goes beyond the 
boundaries of the State and on which freight less than local rates on any railroad 
carrying the same are charged by such railroads. (1899, c. 164, s. 14: Rev., s. 
PLO ZB LcessessalO lo mem sn On 1O1 5 icadi/fisail: GoGs 511072" 1933tcml34es. 
8; 1941, c. 97.) 

Cited in Chandler vy. Asheville, 247 N. 

C. 398, 101 S. E. (2d) 470 (1958). 


§ 62-129. Contracts as to rates.—All contracts and agreements between 
railroad companies as to rates of freight and passenger tariffs shall be submitted 
to the Commission for inspection and correction, that it may be seen whether or 
not they are a violation of law or the rules and regulations of said Commission, 
and all arrangements and agreements whatever as to the division of earnings of 
_any kind by competing railroad companies shall be submitted to the Commission 
for inspection and approval insofar as they affect the rules and regulations made 
by the Commission to secure to all persons doing business with such companies 
just and reasonable rates of freight and passenger tariffs, and the Commission 
may make such rules and regulations as to such contracts and agreements as may 
then be deemed necessary and proper, and any such agreements not approved by 
the Commission, or by virtue of which rates shall be charged exceeding the rates 
fixed for freight and passengers, shall be deemed, held and taken to be violations 
of this chapter and shall be illegal and void. (1899, c. 164, s. 6; Rev., s. 1108; C. 
os 079501 953,0:2134, 5.8. 194 Teen 07:) 


§ 62-130. Rates to be published.—All carriers shall, whenever required 
by the Commission, file with it a schedule of their rates of charges for freight 
and passengers, and the Commission is authorized and required to publish the 
rates, or a summary thereof, in some convenient form for the information of the 
public, and quarterly thereafter the changes made in such schedules, if it deems 
iv advisable, (1000%c, 164.57" Reyonsy 1109399907, %09217/5.55: CUS. +s. 1074: 
1933, c. 134, s. 8; 1941, c. 97.) 


§S 62-131. Interstate commerce.—The Utilities Commission, or other 
body charged by law with the supervision and regulation of intrastate rates, is 
authorized and empowered upon its own investigation to bring such cases before 
the Interstate Commerce Commission, or other body of the national government 
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supervising and regulating the interstate freight rates, rules and practices, as 
in its opinion may be necessary to secure for the receivers and shippers of freight 
in this State such just and reasonable schedule of freight rates as in its opinion 
may be necessary; and is authorized to maintain before the courts of this State, 
or the United States, such action as in its opinion may be necessary for the en- 
forcement of just and reasonable schedules of freight rates. In the performance 
of this duty the said Commission shall receive upon application the services of 
the Attorney General of the State to represent it before the Interstate Commerce 
Commission or the courts of this State or the United States. (1899, c. 164, s. 
14% Revais1110; 1907 pcM469msn 5 aC. "Siesv 075i 1929NC 9235501933 Memeo tee 
8; 1941, c. 97.) 

Editor’s Note.—The 1929 amendment re- 
wrote this section. 

Effect of Private Agreements. — The 


or employees and the shipper; and, not- 
withstanding such agreement, the carrier 
may demand and enforce the rates estab- 


rates of transportation allowed carriers of 
freight are established by the Interstate 
Commerce Commission, and the State 
Corporation Commission, which may not 
be affected by any agreement to the con- 


lished by law. Southern R. Co. v. Latham, 
176-N. C5417, 97 Se Haies4n (lois): 

Cited in Inter-Island Steam Nav. Co. v. 
Hawaii, 305 U. S. 306, 59 S. Ct. 202) 83 L7 
Ed. 189 (1938). 


trary between the carriers or their agents 


§ 62-132. Schedule of rates to be evidence. — The schedule of rates 
fixed by statute or under this article shall, in suits brought against any company 
wherein is involved the charges of any company for the transportation of any 
passenger or freight or cars or unjust discrimination in relation thereto, be taken 
in all courts as prima facie evidence that the rates therein fixed are just and rea- 
sonable rates of charges for the transportation of passengers and freight and 
cars upon the railroads. All such schedules shall be received and held in all 
suits as prima facie evidence of the schedules of the Commission without further 
proof than the production of the schedules desired to be used as evidence, with 
a certificate of the clerk of the Commission that the same is a true copy of the 
schedule prepared or approved by it for the railroad company or corporation 
therein named." (1899,"c. 164)9s.'7; Rev) s.1112;"CS.y si 10/77 -.193 33ers, 
Sao; 1 U4IE Cal) 

Stated in Tilley v. Norfolk, etc., R. Co., 
162 N. C. 37, 77 S. E. 994 (1913). 


§ 62-133. Commission entitled to free carriage. — The Commission 
and its clerks shall be transported free of charge over all railroads and transpor- 
tation lines which are under the supervision of the Commission; and when 
traveling on official business, they may take with them experts or other agents 
whose services they may deem temporarily of public importance. (Rev., s. 1105; 


G2S..s; 1069:.1933, cc, 134.96.00<, LO4 le ce O7m) 


§ 62-134. Free carriage.—Nothing in this chapter shall prevent or 
prohibit: 

(1) The carriage, storage, or handling of property free or at reduced rates 
for the United States, State or municipal governments, or for chari- 
table or educational purposes; or for any corporation or association 
incorporated for the preservation and adornment of any historic 
spot, or to the employees or officers of such company or association 
while traveling in the performance of their duties, provided they shall 
not travel further than ten miles one way on any one trip free of 
charge or to or from fairs or exhibitions for exhibitions thereat. 

(2) The free carriage of destitute or homeless persons transported by chari- 
table societies, and the necessary agents employed in such transpor- 
tation; or the free transportation of persons traveling in the interest 
of orphan asylums or homes for the aged or infirm, or any depart- 
ment thereof, or traveling secretaries of Railroad Young Men’s 
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Cross References.—As 
portation by motor carriers, 
121.69. As to accepting or 
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Christian Associations, or ex-Confederate soldiers attending annual 
reunions. 

(3) The use of passes for journeys wholly within this State which have been 
or may be issued for interstate journeys under the authority of the 
United States Interstate Commerce Commission. 

(4) The issuance of mileage, excursion or commutation passenger tickets. 

(5) Common carriers from giving reduced rates to ministers of religion, or 
to municipal governments for the transportation of indigent persons, 
or to inmates of national homes or States homes for disabled volunteer 
soldiers, and of soldiers’ and sailors’ orphan homes, including those 
about to enter and those returning home after discharge, under 
arrangements with the boards of managers of said homes. 

(6) Common carriers from giving free carriage to their own officers and 
employees and members of their families, or furloughed, pensioned, 
and superannuated employees, persons who have become disabled or 
infirm in the service of such common carrier, and the remains of a 
person killed in the employment of a common carrier, and employees 
traveling for the purpose of entering the service of such common 
carrier, and the families of those persons named; also the families of 
persons killed, and the widows during widowhood, and minor chil- 
dren during minority of persons who died while in the service of such 
common carrier. 


(7) The principal officers of any common carrier from exchanging passes, 
franks or tickets with other common carriers for their officers or em- 
ployees, and members of their families. 

(8) Transportation companies from contracting with newspapers for adver- 
tising space in exchange for transportation over their lines to such 
an extent as may be agreed upon between the parties for said con- 
sideration. 

(9) Transportation companies, if they so desire, from furnishing transporta- 
tion to such agricultural extension and demonstration workers as 
are engaged in work in the field in efforts to increase production on 
the farm and to improve the farm home, when such workers are 
actually engaged in the performance of duties requiring travel. 

(10) Any common carrier that is operating under lease a railroad in this 
State, in which the State owns a majority of the capital stock, from 
giving free carriage, according to the contract of lease, to the officers 
and their families and the committees of the lessor owning such leased 
railroad, nor prevent such operating common carrier from issuing 
annually free transportation to ex-presidents of such lessor owning 
companies and their families in compliance with the contract of lease 
entered into by them or according to and for such period of time as 
may have been prescribed by any bylaw of the lessor which was in 
force at the time such lease was made. (1899, c. 164, s. 22; c. 642; 
LOOT C# O52 fcr 0/9 scmmO0on G. SIZ Revs. 110561911 ccc, 49, 
1439 1913).c0 100 81 9l5ecr2 59191 7,6com somo aC ©S,, s.01070;) 

to free trans- A gratuitous passenger is not in pari 

see § 62-  delicto with the common carrier. McNeill 

Cuviiome eC mm emE Nal LOAGM COM Dm Nem @unG S24 7 ommye 


transportation illegally, see § 60-92. 

Unlawful Transportation. — The trans- 
portation, by a common carrier, of any 
person except of the classes specified with- 
out charge, is unlawful, the offense being 
the actual free transportation and not the 
issuance of the free pass. State v. South- 
erin Con 122 Nin C1052) 300. Pel so 
(1898). 


2B N. C.—50 
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765 (1904). 

Injury While Riding on Pass Illegally 
Issued.—The rights, privileges and pro- 
tection attaching to the relation of the 
passenger are imposed by law upon com- 
mon carriers upon consideration of the 
public policy, independent of contract, and 
arise from the nature of their public em- 
ployment. Hence, one injured while rid- 


§ 62-135 


ing on a pass illegally issued may recover 
from the railroad. McNeill v. Railroad 
Co., 185 N. C. 682, 47 S. E. 765 (1904). 
Construction of Penal Statute.—In con- 
struing a penal statute prohibiting dis- 
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struction placed on it by common carriers 
generally, and by private individuals and 
officials, will not be considered. State v. 
Southern R. Co., 122 N. C. 1052, 30 S. E. 
133 (1898). 


crimination between passengers, the con- 


ARTICLE 8. 
Railroad Freight Rates. 


§ 62-135. Charging or receiving greater rates forbidden.—No rail- 
road company being engaged in the business of common carrier of property 
within the State of North Carolina shall charge, take, or receive any sum for 
carrying property entirely within the State of North Carolina between initial and 
terminal points which are within the State, greater than the amount specified by 
the Utilities Commission for the respective classes and commodities, and for the 
respective distances except in the manner and to the extent and on the conditions 
mentioned in this article. (Ex. Sess. 1913, c. 20, s. 5; C. S., s. 1082.) 

Cross References.—As to penalty for see § 60-110. As to charging higher rates 
discrimination in rates, see §§ 60-5 and 60-6. after rates re-established upon reconsidera- 
As to charge in excess of printed tariffs, tion, see § 62-123. 


§ 62-136. Application for investigation of rates; appeal; rates 
pending appeal.—The Utilities Commission, or such commission or body upon 
which jurisdiction and power may be conferred to fix rates for the transporta- 
tion of property to be charged by the railroads doing business in North Carolina, 
may, and upon request of any person directly interested in such charge shall, un- 
der rules and regulations fixed by law or prescribed and established by such Com- 
mission, hear evidence as to the reasonableness of the maximum rates fixed by 
law, or by such Commission or body, and establish such rates, in the manner pre- 
scribed and allowed by law, as may, in the judgment of said Commission, be just, 
subject to the limitations fixed by this article; and from such an order of such 
Commission any shipper or railroad company directly affected by such order 
may, under rules and regulations prescribed by law, or under reasonable rules 
and regulations prescribed by such Commission, appeal to the superior court of 
North Carolina: Provided, that pending the appeal of any railroad company 
from an order of such Commission fixing maximum rates, there shall be no sus- 
pension of such order of such Commission. 

All incorporated cities and towns in the State are deemed to be directly inter- 
ested in the rates charged for the transportation of property by railroads and 
other common carriers operating into and out of such municipalities and in any 
discrimination in such rates and services as between municipalities; and, their 
welfare being thereby affected, any incorporated city or town in North Carolina 
is authorized and empowered to file its petition with the Utilities Commission for 
investigation and determination of all matters affecting rates for the transporta- 
tion of property by railroads and other common carriers to or from such munici- 
pality, and also to prevent or remove any unfair or unreasonable difference or 
discrimination, to its prejudice or disadvantage, between the rates or the services 
at, in or to another such municipality within the State; and such municipality 
shall have the right, as a party in interest, to be represented and appear before, 
and to appeal from any decision which may be rendered therein by the Utilities 
Commission, in the manner provided by § 62-20. (Ex. Sess. 1913, c. 20, s. 7; 
CS So FL IS3. Cl 134 oem LS aC) lone 4 [elem a) 

Editor’s Note——The 1937 amendment’ gate rates upon the request of any person 
added the second paragraph of this section. directly interested. It permits that body 

Commission to Investigate Rates upon to hear evidence as to the reasonableness 
Request.—This section expressly confers of the maximum rates fixed by law or by 
authority upon the Commission to investi- the Commission, and to establish such 
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rates as it may deem just. The authority Corporation Comm. v. Atlantic Coast Line 
conferred upon the Commission is plenary. R. Co., 187 N. C. 424, 121 S. E. 767 (1924). 


§ 62-137. Rates between points connected by more than one route. 
—When there is more than one railroad route between given points in North 
Carolina, and freight is routed or directed by the shipper or consignee to be 
transported over a shorter route, and it is in fact shipped by a longer route be- 
tween such points, the rate fixed by law or by such Commission for the shorter 
route shall be the maximum rate which may be charged, and it shall be unlawful 
to charge more for transporting such freight over the longer route than the law- 
ful charge for the shorter route. (Ex. Sess. 1913, c. 20, s. 11; C. S., s. 1085; 
1933, c. 134, s. 8; 1941, c. 97.) 

Under this section mileage is calculated State v. Norfolk Southern Ry. Co., 249 
over the shortest rail line between the N. C. 447, 106 S. E. (2d) 681 (1959). 
point of origin and the point of delivery. 


§ 62-138. Action for double amount of overcharge; penalty.—Any 
railroad company in the State of North Carolina which shall charge a rate for 
transporting property wholly within the State of North Carolina, between termi- 
nals within the State, in excess of that fixed by law or by the lawful order of 
such Commission or board, and which shall omit to refund the same within thirty 
days after written notice and demand of the person or corporation overcharged, 
shall be liable to an action for double the amount of such overcharge, and to a 
penalty of ten dollars per day for each day’s delay after thirty days from such 
notice, in case of shipments of less than carload lots, and to a penalty of twenty 
dollars per day in the event of shipments of carload lots. (Ex. Sess. 1913, c. 20, 
Selec. ., 5.91050" 19336) 1347s. 8: 1941)-c.. 979) 

Cross References.—See note to § 60-110. 
As to overcharge and penalty therefor, see 
also §§ 60-110 and 62-148. 


§ 62-139. Double penalty.—Any such railroad company so doing busi- 
ness in the State of North Carolina that shall knowingly charge a rate in excess 
of that fixed by law or by such board or Commission, for shipments wholly with- 
in the State, shall be subject to a penalty and shall pay double the penalty above 
prescriped,) (ix woess 01915, ca 20,0S.11331Cn 0.4084 1087 391933,.60134,081.8 251941. 
CHG?) 


Cross Reference.—See note to § 60-110. 


§ 62-140. Persons to receive penalties; accounts and receipts kept 
separate.—The penalties herein provided for shall be payable to the person or 
corporation who pays the freight or against whom the freight is charged, and 
such person or corporation may sue such railroad company and recover such 
penalty and the amount of such overcharge. The Commission shall require the 
railroad companies, and may require all other such public service companies as 
are mentioned in this chapter, to keep separate the cost of doing interstate and 
intrastate business in North Carolina, and to keep separate receipts from the 
respective classes, and to direct the manner of keeping the accounts, and to en- 
force, by penalties, contempt, or otherwise as the law provides, obedience to its 
Ordersen( tx voess 1913 cu 20 ssh 4 aCe oams 1088361933, °o) 134,¢s 8s 1941, 
c. 97.) 


ARTICLE 9, 
Penalties and Actions. 


§ 62-141. For violating rules.—If any railroad company doing business 
in this State by its agents or employees shall be guilty of the violation of the rules 
and regulations provided and prescribed by the Commission, and if after due 
notice of such violation given to the principal officer thereof, if residing in the 
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State, or, if not, to the manager or superintendent or secretary or treasurer if re- 
siding in the State, or, if not, then to any local agent thereof, ample and full rec- 
ompense for the wrong or injury done thereby to any person or corporation as 
may be directed by the Commission shall not be made within thirty days from 
the time of such notice, such company shall incur a penalty for each offense of 
five hundred dollars.) (1899, c. 164, s. 15; Rev., s.. 1086; C..S., s, 1105; 19335 


134, s. 8; 1941, c. 97.) 

Section Is Valid.—The section giving 
authority to the Commissioner after notice 
for failure of any railroad company to 
make full and ample recompense for the 
violation of such rules and regulations to 
proceed in the courts, to enforce the penal- 
ties to be prescribed herein for such viola- 
tion is valid without providing in detail 
the methods of procedure. Atlantic Exp. 
Co. v. Wilmington, etc., Railroad, 111 N. 
C. 463, 16 S. E. 393 (1892). 

Duty to Enforce Rules and Orders.— 
While the Commission has no power to 
render a judgment for the payment of 
money, etc., it is their duty to enforce their 
rules and orders, and the power to 
do so is given by this section. State v. 


Right to Investigate Complaint.—Under 
this section the Commission had the un- 
doubted right and it was eminently proper 
for them to institute an inquiry and inform 
themselves as to whether a complaint was 
grounded in truth. They were not required 
to institute an action for the penalty sim- 
ply because a citizen feeling himself ag- 
grieved had made a complaint before them. 
They did right to investigate the matter 
for themselves, but the end of such inves- 
tigation was simply to afford them infor- 
mation and enable them to act intelligently 
in determining whether they would sue 
for the penalty of $500 given by the statute. 
State v. Southern R. Co., 147 N. C. 483, 61 
Si Hoe7 124908): 


Southern sie Con 47a Nn 83 sO lS ney 
271 (1908). 


§ 62-142. Refusing to obey orders of Commission.—Any railroad or 
other corporation which violates any of the provisions of this chapter or refuses 
to conform to or obey any rule, order or regulation of the Utilities Commission 
shall, in addition to the other penalties prescribed in this chapter, forfeit and pay 
the sum of five hundred dollars for each offense, to be recovered in an action 
to be instituted in the Superior Court of Wake County, in the name of the State 
of North Carolina on the relation of the Utilities Commission; and each day 
such company continues to violate any provision of this chapter or continues to 
refuse to obey or perform any rule, order or regulation prescribed by the Utilities 
Commission shall be a separate offense. (1899, c. 164, s. 23; Rev., s. 1087; C. 
Sr s- 11065 19335 co 1340s. 8 1 OFT cs O78) 

Cited in State v. Atlantic Coast Line R. 
Gore 224 NC. 283; 29 0S Hae lecdypeore 
(1944). 


§ 62-143. Discrimination between connecting lines.—All common 
carriers subject to the provisions of this chapter shall according to their powers 
afford all reasonable, proper and equal facilities for the interchange of traffic 
between their respective lines and for the forwarding and delivering of passen- 
gers and freights to and from their several lines and those connecting therewith, 
and shall not discriminate in their rates, routes and charges against such connect- 
ing lines, and shall be required to make as close connection as practicable for the 
convenience of the traveling public. And common carriers shall obey all rules 
and regulations made by the Commission relating to trackage. (1899, c. 164, 
s. 21; Rev.,-s; 1088;°C.. S.;s.. 1107 331933, c) 134, s¥8;1935) cc, 2582 1941 ee 


Cross Reference.—See § 60-7. connectine carriers, see. 13) New Gaplaw 


Editor’s Note.—The 1935 amendment in- 
serted the word “routes” making the sec- 
tion applicable to discrimination as to 
routes. 

As to the practice of specifying in pub- 
lished tariffs particular routes formed with 


788 


Rev. 364. 

Declaratory of Common Law.—A simi- 
lar section in the act creating the former 
Railroad Commission was held, in Atlan- 
tic Exp. Co. v. Wilmington, etc., R. Co., 
111 N. C. 463, 16 S. E. 393 (1892), to be 


§ 62-144 


merely declaratory of the common law, 
and not to enlarge its scope. 

May Require Trains to Make Connec- 
tion.—The Commission has power to re- 
quire a railroad company to have a train 
arrive at a certain station on its road at a 
certain schedule time, so as to connect 
with the train of another company. Corp. 
Comuraaves ailroad.*187N) Cr.19 49 (SE. 
191 (1904). 
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Expess Facilities—A railroad company 
is not compelled to furnish express facili- 
ties to another to conduct an express busi- 
ness over its road the same as it provides 
for itself or affords to any other express 
company. Atlantic Exp. Co. v. Wilming- 
ton, etc., Railroad, 111 N.C: 463, 16 S: E: 
393 (1892). 


§ 62-144. Failure to make reports.—E very officer, agent or employee 


of any railroad company, express or telegraphic company, who shall willfully 
neglect or refuse to make and furnish any report required by the Commission 
for the purposes of this chapter, or who shall willfully or unlawfully hinder, de- 
lay or obstruct the Commission in the discharge of the duties hereby imposed 
upon it, shall forfeit and pay five hundred dollars for each offense, to be recov- 
ered in an action in the name of the State. A delay of ten days to make and fur- 
nish such report shall raise the presumption that the same was willful. (1899, 
Calton LO.) REV. Ss. 1089 7 Coe snl 10a.) 1933 uc. 134 ton 6 19415 07) 
Construction of Similar Statute. — In (1891), it was held that the penalty could 
construing a statute (Code of 1883, s. only be recovered in an action brought by 
1960) which provided a similar penalty the State. A private relator could not main- 
against corporations for failure to make the tain the action. 
returns into court, in State v. Marietta, 
etc, Railroad, 108 N. GC. 24,12 S._ EB. 1041 


§ 62-145. Offenses by railroads, not otherwise provided for.—If any 
railroad company shall violate the provisions of this chapter not otherwise pro- 
vided for, such railroad company shall incur a penalty of one hundred dollars for 
each violation, to be recovered by the party injured. (1899, c. 164, s. 17; Rev., 


SLUOO Ee CG. <.565 LOU, ) 

Action Ex Contractu.— It would seem 
that an action for the penalty hereunder is 
an action ex contractu for breach of an im- 
plied contract to perform a statutory duty. 
State v. Wilmington, etc., R. Co., 126 N. 
Cedsimco.o. . 14 (1900): 

Construction of Penal Statute.—The rule 
that a penal statute must be strictly con- 
strued, means no more than that the court, 
in ascertaining the meaning of such a stat- 
ute, cannot go beyond the plain meaning of 


the words and phraseology employed in 
search of an intention not certainly implied 
by them, and when there is reasonable 
doubt as to the meaning of the words used 
in the statute, the court will not give them 
such an interpretation as to impose the 
penalty, nor will the purpose of the staute 
be extended by implication, so as to em- 
brace cases not clearly within its meaning. 
Hines v. Wilmington, etc., Railroad, 95 N. 
C. 434 (1886). 


§ 62-146. Violation of rules, causing injury; damages; limitation. 
—If any railroad company doing business in this State shall, in violation of any 
rule or regulation provided by the Commission, inflict any wrong or injury on 
any person, such person shall have a right of action and recovery for such wrong 
or injury, in any court having jurisdiction thereof, and the damages to be recov- 
ered shall be the same as in an action between individuals, except that in case of 
willful violation of law such railroad company shall be liable to exemplary dam- 
ages: Provided, that all suits under this chapter shall be brought within one year 
after the commission of the alleged wrong or injury. (1899, c. 164, s. 16; Rev., 
SEO Cw os) b1Os 1935; cil 34 ees al OFT Ac. 50 7)) 


§ 62-147. Action for penalty; when and how brought.—An action for 
the recovery of any penalty under this chapter shall be instituted in the county 
in which the penalty has been incurred, and shall be instituted in the name of the 
State of North Carolina on the relation of the Utilities Commission against the 
company incurring such penalty; or whenever such action is upon the complaint 
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of any injured person or corporation, it shall be instituted in the name of the 
State of North Carolina on the relation of the Utilities Commission upon the 
complaint of such injured person or corporation against the company incurring 
such penalty. Such action shall be instituted and prosecuted by the Attorney 
General or the solicitor of the judicial district in which such penalty has been 
incurred. The procedure in such actions, the right of appeal and the rules regu- 
lating appeals shall be the same as are now provided by law in other civil actions. 
(1899, c. 164, s. 15; Rev:;s. 1092 9C. S., s. 1111 5 51933%c01341s 8-194 cae Ze 


§ 62-148. Remedies, cumulative.—The remedies given by this chapter 
to persons injured shall be regarded as cumulative to the remedies now given or 
which may be given by law against railroad corporations, and this chapter shall 
not be construed as repealing any statute giving such remedies. (1899, c. 164, 
SuZOs Rey... So LOGS MC So nusdE LZ.) 


§ 62-149. Notice served by certified mail.—Wherever in this chapter 
the North Carolina Utilities Commission is required, permitted or allowed to 
give or serve any notice by registered mail or by registered mail with return re- 
ceipt requested, or wherever in this chapter any person is required to give any 
notice to the North Carolina Utilities Commission or to any other person, firm 
or corporation by registered mail or by registered mail with return receipt re- 
quested, all such notices shall be deemed to be proper, valid and lawful if given 
or served by certified mail or by certified mail with return receipt requested. 
(1OS/ icra Lo2iesaelZ.) 
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Division XI. Police Regulations. 
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Aeronautics. 
Article 1. Sec. 
Municipal Airports. ee 
Sec 
63-1. Definition. Oe 
63-2. Cities and towns authorized to es- 
tablish airports. 
63-3. Counties authorized to establish air- 
ports. 
63-4. Joint airports established by cities 
and towns and counties. 63-29. 
63-5. Airport declared public purpose; 63-30. 
eminent domain. 
63-6. Acquisition of sites; appropriation of 63-31. 
moneys. 
63-7. Airports already established declared 63-39. 
public charge; regulations and fees 

for use of. SRBR 

63-8. Appropriations. 63-34. 

63-9. Partial invalidity. 63-35. 

A 63-36. 
Article 2. 63-37. 
State Regulation. 

63-10. Definition of terms. 

63-11. Sovereignty in space. 

63-12. Ownership of space. 

63-13. Lawfulness of flight. 

63-14. [ Repealed. ] 63-45. 

63-15. Collision of aircraft. 63-46. 

63-16. Jurisdiction over crimes and torts. 63-47. 

63-17. Jurisdiction over contracts. 

63-18. Dangerous flying a misdemeanor. 

63-19. [Repealed. ] 

63-20. Qualifications of operator; federal 

license. 

63-21. Possession and exhibition of license 3-48: 

certificate. 63-49. 

a s : 63-50. 

63-22. Aircraft; construction, design and 63-51 

airworthiness; federal registration. . 

63-23. Penalties. 63-52. 
63-24. Jurisdiction of State over crimes and 
torts retained. 63-53. 
Article 3. 

. f r 63-54. 
Stealing, Tampering with, or Oper- 63-55. 
ating Aircraft While Intoxicated. 

63-25. Taking of aircraft made crime of 63-56. 

larceny. 63-57. 

63-26. Tampering with aircraft made 
crime. 63-58. 
ARTICLE 1, 


Chapter 63. 


Operation of aircraft while intoxi- 
cated made crime. 

Infliction of serious bodily injury by 
operation of aircraft while intoxi- 
cated made felony. 


Article 4. 
Model Airport Zoning Act. 


Definitions. 

Airport hazards not: in public 
teLests 

Adoption of airport zoning regula- 
tions. 

Permits, new 
variances. 

Procedure. 

Judicial review. 

Enforcement and remedies. 

Acquisition of air rights. 

Short title. 


in- 


structures, etc., and 


Article 5. 


Aeronautics Commission; Federal 


Regulations, 


63-38 to 63-44. [Repealed. | 


Enforcement of article. 

[ Repealed. ] 

Enforcement of regulations of Civil 
Aeronautics Administration. 


Article 6. 


Public Airports and Related Facilities. 


Definitions; singular and plural. 

Municipalities may acquire airports. 

Airports a public purpose. 

Prior acquisition of airport property 
validated. 
Airport property and 
empt from taxation. 
Specific powers of municipalities op- 
erating airports. 

Federal aid. 

Airports on public waters and re- 
claimed land. 

Joint operation of airports. 

Powers specifically granted to coun- 
ties. 

Municipal jurisdiction exclusive. 


income ex- 


Municipal Airports. 


§ 63-1. Definition.—Airport or landing field for the purposes of this ar- 
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§ 63-2 Cu. 63. AERONAUTICS § 63-6 
ticle is defined as any plot of land or water formally set aside and designated 
as a place where aircraft may land or take off. (1929, c. 87, s. 1.) 

Cross Reference.—For other provisions Cited in Goswick v. Durham, 211 N. C. 
as to municipal airports, see §§ 63-48 to 687, 191 S. E. 728 (1937). 
63-58. 


§ 63-2. Cities and towns authorized to establish airports.—The gov- 
erning body of any city or town in this State is hereby authorized to acquire, es- 
tablish, construct, own, control, lease, equip, improve, maintain, operate, and reg- 
ulate airports or landing fields for the use of airplanes and other aircraft, either 
within or without the limits of such cities and towns and may use for such pur- 
pose or purposes any property suitable therefor that is now or may at any time 
hereafter be owned or controlled by such city or town. (1929, c. 87, s. 2.) 

Cross References. — See §§ 63-48 to Cited in Turner v. Reidsville, 224 N. C. 
63-58. As to power of eminent domain, see 42, 29 S. E. (2d) 211 (1944). 
§§ 63-5 and 63-6. As to airport zoning 
regulations, see § 63-31 et seq. 


§ 63-3. Counties authorized to establish airports. — The governing 
body of any county in this State is hereby authorized to acquire, establish, con- 
struct, own, control, lease, equip, improve, maintain, operate, and regulate air- 
ports or landing fields for the use of airplanes and other aircraft within or with- 
out the limits of such counties, and may use for such purpose or purposes any 
property suitable therefor that is now or may at any time hereafter be owned or 
controlled by such county. (1929, c. 87, s. 3.) 


§ 63-4. Joint airports established by cities and towns and counties. 
—The governing bodies of any city, town and county in this State are hereby au- 
thorized to jointly acquire, establish, construct, own, control, lease, equip, i 
prove, maintain, operate, and regulate airports or landing fields for the use iE 
airplanes and other aircraft within or without the limits of such cities, towns and 
counties, and may use for such purpose or purposes any property suitable there- 
for that is now or may at any time hereafter be jointly owned or controlled by 
such city, town and county. (1929, c. 87, s. 4.) 


The legislature has power to create a 
municipal authority to construct, maintain 
and Operate an airport, and county and 
cities located therein may lawfully join in 
the construction, maintenance and opera- 
tion of an airport if each of them is bene- 
fited by it. Greensboro-High Point Air- 
port Authority v. Johnson, 226 N. C. 1, 36 
S. E. (2d) 803 (1946). 

Section Not Repealed or Modified by 
Supplementary Acts. — This section, per- 


§ 63-5. Airport declared public purpose; 


mitting municipalities to act jointly in the 
creation of an airport authority, is not re- 
pealed or modified or its authority in any 
way affected by the supplementary public- 
local and private acts under which the pur- 
pose and policy of this section are carried 
out in the creation of a single airport au- 
thority to serve three municipalities. 
Greensboro-High Point Airport Authority 
v. Johnson, 226 N. C. 1, 36 S. E. (2d) 803 
(1946). 


eminent domain.—Any 


lands acquired, owned, controlled, or occupied by such cities, towns, and/or coun- 
ties, for the purposes enumerated i in §§ 63-2, 63-3 and 63-4, shall and are hereby 
declared to be acquired, owned, controlled and occupied for a public purpose, and 
such cities, towns and/or counties shall have the right to acquire property for such 
purpose or purposes under the power of eminent domain as and for a public pur- 


pose (LOZ Scr S/sG03) 


§ 63-6. Acquisition of sites; appropriation of moneys.—Private prop- 
erty needed by a city, town and/or county for an airport or landing field may 
be acquired by gift or devise or shall be acquired by purchase if the city, town 
and/or county is or are able to agree with the owners on the terms thereof, and 
otherwise by condemnation, in the manner provided by law under which the city, 
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§ 63-7 Cu. 63. AERONAUTICS § 63-11 


town and/or county is or are authorized to acquire real property for public pur- 
poses, other than street purposes, or if there be no such law, in the manner pro- 
vided for and subject to the provisions of the condemnation law. The purchase 
price, or award for property acquired for an airport or landing field may be paid 
for by appropriation of moneys available therefor, or wholly or partly from the 
proceeds of the sale of bonds of the city, town and/or county, as the governing 
body and/or bodies of such city, town and/or county shall determine. (1929, c. 
S/P S20!) 

Cross References. — As to proceedings Cited in Matson v. United States, 171 F. 
for eminent domain, see § 40-11 et seq. As Supp. 283 (1959). 
to zoning regulations and acquisition of air 
rights, see §§ 63-31, 63-32 and 63-36. 


§ 63-7. Airports already established declared public charge; regu- 
lations and fees for use of.—The governing body or bodies of a city, town 
and/or county which has or have established an airport or landing field, and ac- 
quired, leased, or set apart real property for such purpose, may construct, im- 
prove, equip, maintain, and operate the same. The expenses of such construction, 
improvement, maintenance, and operation shall be a city, town and/or county 
charge as the case may be. The governing body or bodies of a city, town and/or 
county may adopt regulations and establish fees or charges for the use of such 
airport or landing field. (1929, c. 87, s. 7.) 


§ 63-8. Appropriations.—The governing body or bodies of a city, town 
and/or county to which this article is applicable, having power to appropriate, in- 
dividually or jointly, money therein, are hereby authorized to annually appropriate 
and cause to be raised by taxation in such city, town and/or county or to use from 
the net proceeds derived from the operation, by such city, town or county, of any 
public utility a sum sufficient to carry out the provisions of this article in such 
proportion and upon such pro-rata basis as may be determined upon by a joint 
board to be appointed by and from the governing body or bodies of the city, town 
and/or the county or individually as the case may be. Provided, nothing herein 
shall be construed to permit the governing bodies of any county, city or town to 
issue bonds under the provisions of this article without a vote of the people. (1929, 


c. 87, s. 8.) 


§ 638-9. Partial invalidity.—If any part or parts of this article shall be 
held to be unconstitutional, such unconstitutionality shall not affect the validity of 
the remaining parts of this article. The General Assembly expressly declares 
that it would have passed the remaining parts of this article, if it had known that 
such part or parts thereof would be declared unconstitutional. (1929, c. 87, s. 9.) 


ARTICLE, 2. 
State Regulation. 


§ 63-10. Definition of terms.—In this article “aircraft” includes balloon, 
airplane, hydroplane, and every other vehicle used for navigation through the 
air. A hydroplane while at rest on water and while being operated on or im- 
mediately above water shall be governed by the rules regarding water navi- 
gation; while being operated through the air otherwise than immediately above 
water, it shall be treated as an aircraft. 

“Airman” and “aeronaut” includes aviator, pilot, balloonist, and every other 
person having any part in the operation of aircraft while in flight. 


“Passenger” includes any person riding in an aircraft but having no part in 
its operation. (1929, c. 190, s. 1.) 


§ 63-11. Sovereignty in space. — Sovereignty in space above the lands 
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§ 63-12 Cu. 63. AERONAUTICS § 63-16 
and waters of this State is declared to rest in the State, except where granted to 
and assumed by the United States. (1929, c. 190, s. 2.) 

Stated in United States v. Causby, 328 Cited in Wall v. Trogdon, 249 N. C. 747, 
U. S. 256, 66 S. Ct. 1062, 90 L. Ed. 1206 107 S. E. (2d) 757 (1959). 
(1946). 


§ 63-12. Ownership of space.—The ownership of the space above the 
lands and waters of this State is declared to be vested in the several owners of 
the surface beneath, subject to the right of flight described in § 63-13. (1929, c. 
190, s. 3.) 

Flight of Planes over Property as Tak- 
ing —Holding that flights by planes at low 
levels over plaintiff's land deprived plain- 
tiffs of use and enjoyment of their prop- 
erty and constituted “taking” entitling 
them to compensation was not inconsist- 


ent with this section. United States v. 
Causby, 328 U. S. 256, 66 S. Ct. 1062, 90 L. 
Ed. 1206 (1946), discussed in 25 N. C. Law 
Rev. 64. 

Cited in Wall v. Trogdon, 249 N. C. 747, 
107. Sa B.(2d) 757 (1959)4 


§ 63-13. Lawfulness of flight.—Flight in aircraft over the lands and 
waters of this State is lawful, unless at such a low altitude as to interfere with 
the then existing use to which the land or water, or the space over the land or 
water, is put by the owner, or unless so conducted as to be injurious to the health 
and happiness, or imminently dangerous to persons or property lawfully on the 
land or water beneath. The landing of an aircraft on the lands or waters of 
another, without his consent, is unlawful, except in the case of a forced landing. 
For damages caused by a forced landing, however, the owner or lessee of the 
aircraft or the aeronaut shall be liable as provided in § 63-14. (1929, c. 190, s. 


Ai81947 5c 1 O01sais) 

Editor’s Note. — See 8 N. C. Law Rev. 
281. 

The 1947 amendment inserted in the first 
sentence the words “injurious to the health 
and happiness, or.” 

Section 63-14, referred to at the end of 
this section, has been repealed. 

An aircraft can lawfully fly over the 
land and water of this State, unless done 
in violation of the provisions of this sec- 
tion. Wall v. Trogdon, 249 N. C. 747, 107 
S. ES (2d) 175774959). 

And flying a plane over the land or 
pond of another does not constitute a 
trespass unless the flight is at such low 
altitude as to interfere with the then exist- 
ing use to which the land or water, or the 
space over the land or water, is put by 
the owner, or unless so conducted as to 
be injurious to the health and happiness, 


or imminently dangerous to persons or 
property below. Wall v. Trogdon, 249 N. 
CATATe 107 S220) 757111959), 

The burden of proof is upon the party 
asserting a violation of this section, and 
evidence merely that the plane engaged 
in crop spraying operations was seen 
flying over the land of plaintiff at an alti- 
tude of 100 feet or more, without evidence 
that such flight disturbed any person on 
the ground or was imminently dangerous 
to persons or property, is insufficient to 
make out a cause of action for trespass. 
Wall vo Trogdon, 249. Na.C.747 5.107 iom re 
(2d) 757 (1959). 

Stated in United States v. Causby, 328 
US 2565 O6mon Ctl 062.5 90m lyan rH cam eOG 
(1946). 

Cited in Barrier v. Troutman, 231 N. C. 
47,55 S. E. (2d) 923 (1949). 


§ 63-14: Repealed by Session Laws 1947, c. 1069, s. 3. 


§ 63-15. Collision of aircraft. — The liability of the owner of one air- 


craft to the owner of another aircraft, or to aeronauts or passengers on either 
aircraft, for damages caused by collision on land or in the air shall be determined 
by the rules of law applicable to torts on land. (1929, c. 190, s. 6.) 


§ 638-16. Jurisdiction over crimes and torts. — All crimes, torts, and 
other wrongs committed by or against an aeronaut or passenger while in flight 
over this State shall be governed by the laws of this State; and the question 
whether damage occasioned by or to an aircraft while in flight over this State 
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constitutes a tort, crime or other wrong by or against the owner of such aircraft 
shall be determined by the laws of this State. (1929, c. 190, s. 7.) 

Cross References.—See § 63-24. As to 
criminal jurisdiction generally, see §§ 7-63 
and 7-64. 


§ 63-17. Jurisdiction over contracts. — All contractual and other legal 
relations entered into by aeronauts or passengers while in flight over this State 
shall have the same effect as if entered into on the land or water beneath. (1929, 


c. 190, s. 8.) 


§ 63-18. Dangerous flying a misdemeanor.—Any aeronaut or passen- 
ger who, while in flight over a thickly inhabited area or over a public gathering 
within this State, shall engage in trick or acrobatic flying, or in any acrobatic feat, 
or shall except while in landing or taking off, fly at such a low level as to disturb 
the public peace or the rights of private persons in the enjoyment of their homes, 
or injure the health, or endanger the persons or property on the surface beneath, 
or drop any object except loose water or loose sand ballast, shall be guilty of a 
misdemeanor and punishable by a fine of not more than five hundred dollars 
($500.00) or imprisonment for not more than one year, or both. (1929, c. 190, 
S29 1947, c, 10017 s22;) 


Editor’s Note. — The 1947 amendment joyment of their homes, or injure the 


struck out the words “endanger the per- 
sons” formerly appearing near the middle 
of the section and inserted in lieu thereof 


health, or endanger the persons or prop- 
erty.” 
Cited in Barrier v. Troutman, 231 N. C. 


the words “disturb the public peace or 47, 55S. E. (2d) 923 (1949). 


the rights of private persons in the en- 


§ 63-19: Repealed by Session Laws 1943, c. 543. 


§ 63-20. Qualifications of operator; federal license.— The public 
safety requiring, and the advantages of uniform regulation making it desirable, in 
the interest of aeronautical progress, that a person engaging within this State in 
operating aircraft, in any form of aerial navigation for which a license to operate 
aircraft issued by the United States government would then be required if such 
aerial navigation were interstate, should have the qualifications necessary for ob- 
taining and holding such a license, it shall be unlawful for any person to engage 
in operating aircraft within the State, in any such form of aerial navigation, un- 
less he have such federal license. (1929, c. 190, s. 11.) 


§ 63-21. Possession and exhibition of license certificate.—The cer- 
tificate of the license, herein required, shall be kept in the personal possession of 
the licensee when he is operating aircraft within this State and must be presented 
for inspection upon the demand of any passenger, any peace officer of this State, 
or any official, manager or person in charge of any airport or landing field in this 
State upon which he shall land. (1929, c. 190, s. 12.) 


§ 63-22. Aircraft; construction, design and airworthiness; federal 
registration.—The public safety requiring, and the advantages of uniform regu- 
lation making it desirable, in the interest of aeronautical progress, that aircraft 
to be operated within this State should conform, with respect to design, construc- 
tion and airworthiness, to standards then prescribed by the United States gov- 
ernment with respect to aerial navigation of aircraft subject to its jurisdiction, it 
shall be unlawful for any person to operate an aircraft within this State unless 
it is registered pursuant to the lawful rules and regulations of the United States 
government then in force, if the circumstances of such aerial navigation are of a 
character that such registration would be required in the case of interstate aerial 


navigation. (1929, c. 190, s. 13.) 


§ 63-23. Penalties. —A person who violates any provision of 8§$ 63-20, 
63-21 or 63-22 of this article shall be guilty of a misdemeanor and punishable by 
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a fine of not more than one hundred dollars ($100.00), or by imprisonment for 
not more than ninety days, or both; provided, however, that acts or omissions 
made unlawful by §§ 63-20, 63-21 or 63-22 of this article shall not be deemed to 
include any act or omission which violates the laws or lawful regulations of the 


United States. (1929, c. 190, s. 14.) 


§ 63-24. Jurisdiction of State over crimes and torts retained.—Pro- 
vided that this article shall not be construed as a waiver of jurisdiction of the 
courts of the State of North Carolina over any crime or tort committed within 
the State of North Carolina, and provided, further, that the General Assembly of 
North Carolina may at any time amend, regulate or control any of the powers 
which may be assumed by the United States Department of Commerce under this 
article. (1929 c. 190 cs.152) 


ARTICLE 3. 
Stealing, Tampering with, or Operating Aircraft While Intoxicated. 


§ 63-25. Taking of aircraft made crime of larceny.—Any person who, 
under circumstances not constituting larceny shall, without the consent of the 
owner, take, use or operate or cause to be taken, used or operated, an airplane or 
other aircraft or its equipment, for his own profit, purpose or pleasure, steals the 
same, is guilty of larceny and is punishable accordingly. (1929, c. 90, s. 12) 

Cross References. — As to larceny gen- 
erally, see § 14-70 et seq. As to punish- 
ment, see § 14-2. 


§ 63-26. Tampering with aircraft made crime.—Any person who shall, 
without the consent of the owner, go upon or enter, tamper with or in any way 
damage or injure any airplane or other aircraft shall be guilty of a misdemeanor 
and shall be punishable by fine of not more than one hundred dollars ($100.00) 
or imprisonment of not more than sixty days, or both, in the discretion of the 
court and it shall not be necessary to conviction hereunder to show willful or 
malicious intent. (1929, c. 90, s. 2.) 


§ 63-27. Operation of aircraft while intoxicated made crime.—Any 
person who operates an airplane or other aircraft, whether on the ground or in 
the air or on water while in an intoxicated condition, shall be guilty of a misde- 
meanor and punishable by fine not to exceed one hundred dollars or by imprison- 
ment not to exceed sixty days, or both, in the discretion of the court. (1929, c. 


DOs OE LOI RC 10/ ees noe) 


Editor’s Note. — The 1953 amendment 
inserted the words “or on water” in line 
three. 


§ 63-28. Infliction of serious bodily injury by operation of aircraft 
while intoxicated made felony.—Any person who, operating an airplane or 
other aircraft whether on the ground or in the air or on water while in an intoxi- 
cated condition, does serious bodily injury to another shall be guilty of a felony. 


(1029 se. CORSA 1953.56, 07 ace) 


Editor’s Note. — The 1953 amendment 
inserted the words “or on water” in line 
two. 
ARTICLE 4. 


Model Airport Zoning Act. 


§ 63-29. Definitions. — As used in this article, unless the context other- 
wise requires : ; 
(1) “Airport” means any area of land or water designed for the landing 
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and taking off of aircraft and utilized or to be utilized by the public 
as a point of arrival or departure by air. 

(2) “Airport hazard” means any overhead power line, not constructed, oper- 
ated and maintained according to standard engineering practices in 
general use, which interferes with radio communication between a 
publicly owned airport and aircraft approaching or leaving same, or 
any structure or tree which obstructs the aerial approaches of such 
an airport or is otherwise hazardous to its use for landing or taking 
off. 

(3) “Person” means any individual, firm, co-partnership, corporation, com- 
pany, association, joint stock association or body politic, and includes 
any trustee, receiver, assignee, or other similar representative thereof. 


(4) “Political subdivision” means any municipality, city, town, county, or 
any municipal corporation, authority or commission created by the 
General Assembly of North Carolina for the purpose of owning, 
operating or regulating any airport or airports. 

(5) “Structure” means any object constructed or installed by man, includ- 
ing, but without limitation, buildings, towers, smokestacks, and over- 
head transmission lines. 

(6) “Tree” means any object of natural growth. (1941, c. 250, s. 1; 1945, 


c. 300.) 

Cross Reference.—See note under § 63- “ ‘Political subdivision’ means any munici- 
31. pality, city, county, or town.” 

Editor’s Note.—Prior to the 1945 amend- For comment on this article, see 19 N. C. 


ment subdivision (4) read as follows: Law Rev. 548. 


§ 63-30. Airport hazards not in public interest.—It is hereby found 
and declared that an airport hazard endangers the lives and property of users of 
the airport and of occupants of land in its vicinity, and also, if of the obstruction 
type, in effect reduces the size of the area available for the landing, taking off 
and maneuvering of aircraft, thus tending to destroy or impair the utility of the 
airport and the public investment therein, and is therefore not in the interest of 
the public health, public safety, or general welfare. (1941, c. 250, s. 2.) 

Cited in Barrier v. Troutman, 231 N. C. 
47,55 S. E. (2d) 923 (1949). 


§ 63-31. Adoption of airport zoning regulations.—(a) Every political 
subdivision may adopt, administer, and enforce, under the police power and in 
the manner and upon the conditions hereinafter prescribed, airport zoning regu- 
lations, which regulations shall divide the area surrounding any airport within 
the jurisdiction of said political subdivision into zones, and, within such zones, 
specify the land uses permitted, and regulate and restrict the height to which 
structures and trees may be erected or allowed to grow. In adopting or revising 
any such zoning regulations, the political subdivision shall consider, among other 
things, the character of the flying operations expected to be conducted at the air- 
port, the nature of the terrain, the height of existing structures and trees above 
the level of the airport, the possibility of lowering or removing existing obstruc- 
tions, and the views of the agency of the federal government charged with the 
fostering of civil aeronautics, as to the aerial approaches necessary to safe flying 
operations at the airport. 

(b) In the event that a political subdivision has adopted, or hereafter adopts, 
a general zoning ordinance regulating, among other things, the height of build- 
ings, any airport zoning regulations adopted for the same area or portion there- 
of under this article, may be incorporated in and made a part of such general 
zoning regulations, and be administered and enforced in connection therewith, 
but such general zoning regulations shall not limit the effectiveness or scope of 
the regulations adopted under this article. 

(c) Any two or more political subdivisions may agree, by ordinance duly 
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adopted, to create a joint board and delegate to said board the powers herein 
conferred to promulgate, administer and enforce airport zoning regulations to 
protect the aerial approaches of any airport located within the corporate limits 
of any one or more of said political subdivisions. Such joint board shall have 
as members two representatives appointed by the chief executive officer of each 
political subdivision participating in the creation of said board and a chairman 
elected by a majority of the members so appointed. 

(d) The jurisdiction of each political subdivision is hereby extended to the 
promulgating, adopting, administering and enforcement of airport zoning regu- 
lations to protect the approaches of any airport or landing field which is owned by 
said political subdivision, although the area affected by the zoning regulations 
may be located outside the corporate limits of said political subdivision. In case 
of conflict with any airport zoning or other regulations promulgated by any 
political subdivision, the regulations adopted pursuant to this section shall prevail. 

(e) All airport zoning regulations adopted under this article shall be rea- 
sonable, and none shall require the removal, lowering, or other change or altera- 
tion of any structure or tree not conforming to the regulations when adopted or 
amended, or otherwise interfere with the continuance of any nonconforming use, 
except as provided in § 63-32, subsection (a). (1941, c. 250, s. 3; 1945, cc. 
300, 635.) 

Editor’s Note. — Session Laws 1945, c. 
300 purported to amend only subdivision 


this section was intended. Therefore, there 
is some doubt as to whether the subdivi- 


(4) of § 63-29 and then proceeded to set out 
the amended subdivision and an additional 
subdivision, which has been inserted above 
in place of former subdivision (4), now 
subsection (d), of this section. The amend- 
atory act made no reference to this sec- 
tion and only by reading it in conjunction 
with the amended act can it be surmised 
that an amendment of subsection (d) of 


sion has been amended. The act inserted 
in the first sentence of subsection (d) the 
words “adopting” and “or landing field.” It 
also substituted in said sentence the words 
“although the area affected by the zoning 
regulations may be located” for the words 
“but located.” 

Cited in Matson v. United States, 171 
F. Supp. 283 (1959). 


§ 63-32. Permits, new structures, etc., and variances. — (a) Per- 
mits.—Where advisable to facilitate the enforcement of zoning regulations adopted 
pursuant to this article, a system may be established by any political subdivision 
for the granting of permits to establish or construct new structures and other 
uses and to replace existing structures and other uses or make substantial changes 
therein or substantial repairs thereof. In any event, before any nonconforming 
structure or tree may be replaced, substantially altered or repaired, rebuilt, 
allowed to grow higher, or replanted, a permit must be secured from the ad- 
ministrative agency authorized to administer and enforce the regulations, au- 
thorizing such replacement, change or repair. No such permit shall be granted 
that would allow the structure or tree in question to be made higher or become 
a greater hazard to air navigation than it was when the applicable regulation was 
adopted; and whenever the administrative agency determines that a nonconform- 
ing structure or tree has been abandoned or more than eighty per cent torn 
down, destroyed, deteriorated, or decayed: (i) no permit shall be granted 
that would allow said structure or tree to exceed the applicable height limit or 
otherwise deviate from the zoning regulations; and (ii) whether application is 
made for a permit under this paragraph or not, the said agency may by ap- 
propriate action compel the owner of the nonconforming structure or tree, at 
his own expense, to lower, remove, reconstruct, or equip such object as may be 
necessary to conform to the regulations or, if the owner of the nonconforming 
structure or tree shall neglect or refuse to comply with such order for ten days 
after notice thereof, the said agency may proceed to have the object so lowered, 
removed, reconstructed, or equipped. Except as indicated, all applications for 
permits for replacement, change or repair of nonconforming uses shall be granted. 

(b) Variances.—Any person desiring to erect any structures, or increase the 
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height of any structure, or permit the growth of any tree, or otherwise use his 
property, in violation of airport zoning regulations adopted under this article, 
may apply to the board of appeals, as provided in § 63-33, subsection (c), for 
a variance from the zoning regulations in question. Such variances shall be 
allowed where a literal application or enforcement of the regulations would re- 
sult in practical difficulty or unnecessary hardship and the relief granted would 
not be contrary to the public interest but do substantial justice and be in ac- 
cordance with the spirit of the regulations and this article. 

(c) Obstruction Marking and Lighting—In granting any permit or variance 
under this section, the administrative agency or board of appeals may, if it deems 
such action advisable to effectuate the purposes of this article and reasonable 
in the circumstances, so condition such permit or variance as to require the owner 
of the structure or tree in question to permit the political subdivision, at its own 
expense, to install, operate, and maintain suitable obstruction markers and ob- 
struction lights thereon. (1941, c. 250, s. 4.) 


§ 63-33. Procedure.—(a) Adoption of Zoning Regulations—No airport 
zoning regulations shall be adopted, amended, or changed under this article ex- 
cept by action of the legislative body of the political subdivision in question, or 
the joint board provided for in § 63-31, subsection (c), after a public hearing 
in relation thereto, at which parties in interest and citizens shall have an op- 
portunity to be heard. At least fifteen days’ notice of the hearing shall be pub- 
lished in an official paper, or a paper of general circulation, in the political sub- 
division or subdivisions in which the airport is located. 

(b) Administration of Zoning Regulations—Administrative Agency.—The 
legislative body of any political subdivision adopting airport zoning regulations 
under this article may delegate the duty of administering and enforcing such reg- 
ulations to any administrative agency under its jurisdiction, or may create a new 
administrative agency to perform such duty, but such administrative agency shall 
not be or include any member of the board of appeals. The duties of such ad- 
ministrative agency shall include that of hearing and deciding all permits un- 
der § 63-32, subsection (a), but such agency shall not have or exercise any of 
the powers delegated to the board of appeals. 

(c) Administration of Airport Zoning Regulations—Board of Appeals.—Air- 
port zoning regulations adopted under this article shall provide for a board of 
appeals to have and exercise the following powers: 

(1) To hear and decide appeals from any order, requirement, decision, or 
determination made by the administrative agency in the enforcement 
of this article or of any ordinance adopted pursuant thereto; 

(2) To hear and decide special exceptions to the terms of the ordinance 
upon which such board may be required to pass under such ordi- 
nance ; 

(3) To hear and decide specific variances under § 63-32, subsection (b). 

Where a zoning board of appeals or adjustment already exists, it may be ap- 
pointed as the board of appeals. Otherwise, the board of appeals shall consist 
of five members, each to be appointed for a term of three years and to be re- 
movable for cause by the appointing authority upon written charges and after 
public hearing. 

The board shall adopt rules in accordance with the provisions of any ordinance 
adopted under this article. Meetings of the board shall be held at the call of the 
chairman and at such other times as the board may determine. The chairman, 
or in his absence the acting chairman, may administer oaths and compel the 
attendance of witnesses. All meetings of the board shall be public. The board 
shall keep minutes of its proceedings, showing the vote of each member upon each 
question, or, if absent or failing to vote, indicating such fact, and shall keep 
records of its examinations and other official actions, all of which shall immedi- 
ately be filed in the office of the board and shall be a public record. 


She Ne Ce—-51 801 


§ 63-34 Cu. 63. AERONAUTICS § 63-35 


Appeals to the board may be taken by any person aggrieved, or by any officer, 
department, board, or bureau of the political subdivision affected, by any deci- 
sion of the administrative agency. An appeal must be taken within a reason- 
able time, as provided by the rules of the board, by filing with the agency from 
which the appeal is taken and with the board, a notice of appeal specifying the 
grounds thereof. The agency from which the appeal is taken shall forthwith 
transmit to the board all the papers constituting the record upon which the action 
appealed from was taken. 

An appeal shall stay all proceedings in furtherance of the action appealed from, 
unless the agency from which the appeal is taken certifies to the board, after the 
notice of appeal has been filed with it, that by reason of the facts stated in the 
certificate a stay would, in its opinion, cause imminent peril to life or property. 
In such case proceedings shall not be stayed otherwise than by a restraining order 
which may be granted by the board or by a court of record on application on 
notice to the agency from which the appeal is taken and on due cause shown. 

The board shall fix a reasonable time for the hearing of the appeal, give public 
notice and due notice to the parties in interest, and decide the same within a rea- 
sonable time. Upon the hearing any party may appear in person or by agent or 
by attorney. 

The board may, in conformity with the provisions of this article, reverse or 
affirm, wholly or partly, or modify, the order, requirement, decision, or deter- 
mination appealed from and may make such order, requirement, decision or deter- 
mination as ought to be made, and to that end shall have all the powers of the 
administrative agency from which the appeal is taken. 

The concurring vote of a majority of the members of the board shall be suffi- 
cient to reverse any order, requirement, decision, or determination of the ad- 
ministrative agency, or to decide in favor of the applicant on any matter upon 
which it is required to pass under any such ordinance, or to effect any variation 


in such ordinance. (1941, c. 250, s. 5.) 


§ 63-34. Judicial review.—(a) Any person aggrieved by any decision 
of the board of appeals, or any taxpayer, or any officer, department, board, or 
bureau of the political subdivision, may present to the superior court a verified 
petition setting forth that the decision is illegal, in whole or in part, and specify- 
ing the grounds of the illegality. Such petition shall be presented to the court 
within thirty days after the decision is filed in the office of the board. 

(b) Upon presentation of such petition the court may allow a writ of certiorari 
directed to the board of appeals to review such decision of the board. The al- 
lowance of the writ shall not stay proceedings upon the decision appealed from, 
but the court may, on application, on notice to the board and on due cause shown, 
grant a restraining order. 

(c)e Phe board of appeals shall not be required to return the original papers 
acted upon by it, but it shall be sufficient to return certified or sworn copies 
thereof or of such portions thereof as may be called for by the writ. The return 
shall concisely set forth such other facts as may be pertinent and material to 
show the grounds of the decision appealed from and shall be verified. 

(d) The court shall have exclusive jurisdiction to affirm, modify, or set aside 
the decision brought up for review, in whole or in part, and if need be, to order 
further proceedings by the board of appeals. The findings of fact by the board, 
if supported by substantial evidence, shall be accepted by the court as conclusive, 
and no objection to a decision of the board shall be considered by the court un- 
less such objection shall have been urged before the board, or, if it was not so 
urged, unless there were reasonable grounds for failure to do so. 

(e) Costs shall not be allowed against the board of appeals unless it appears 
to the court that it acted with gross negligence, in bad faith, or with malice, 
in making the decision appealed from, (1941, c. 250, s. 6.) 


§ 63-35. Enforcement and remedies.—Each violation of this article or 
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of any regulations, order, or ruling promulgated or made pursuant to this article, 
shall constitute a misdemeanor and shall be punishable by a fine of not more 
than fifty dollars ($50.00) or imprisonment for not more than thirty days or by 
both such fine and imprisonment, and each day a violation continues to exist 
shall constitute a separate offense. In addition, the political subdivision within 
which the property is located may institute in any court of competent jurisdic- 
tion, an action to prevent, restrain, correct or abate any violation of this article, 
or of airport zoning regulations adopted under this article, or of any order or 
ruling made in connection with their administration or enforcement, and the 
court shall adjudge to the plaintiff such relief, by way of injunction (which may 
be mandatory) or otherwise, as may be proper under all the facts and circum- 
stances of the case, in order fully to effectuate the purposes of this article and 
of the regulations adopted and orders and rulings made pursuant thereto. (1941, 
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§ 63-36. Acquisition of air rights.—In any case in which: 
(1) It is desired to remove, lower, or otherwise terminate a nonconform- 
ing use; or 
(2) The approach protection necessary cannot, because of constitutional 
limitations, be provided by airport zoning regulations under this 
article; or 
(3) It appears advisable that the necessary approach protection be provided 
by acquisition of property rights rather than by airport zoning regu- 
lations, 
the political subdivision within which the property or nonconforming use is 
located or the political subdivision owning the airport or served by it may ac- 
quire, in the manner provided by the law under which municipalities are au- 
thorized to acquire real property for public purposes, such an air right, ease- 
ment, or other estate or interest in the property or nonconforming use in question 
as may be necessary to effectuate the purposes of this article. 

If any political subdivision, or if any board or administrative agency appointed 
or selected by a political subdivision, shall adopt, administer or enforce any air- 
port zoning regulations which results in the taking of, or in any other injury or 
damage to any existing structure, such political subdivision shall be liable there- 
for in damages to the owner or owners of any such property and the liability 
of the political subdivision shall include any expense which the owners of such 
property are required to incur in complying with any such zoning regulations. 
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§ 63-37. Short title—This article shall be known and may be cited as 
the “Model Airport Zoning Act.” (1941, ¢. 250, s. 10.) 


ARTICLE 5. 
Aeronautics Commission; Federal Regulations. 


S§ 63-38 to 63-44: Repealed by Session Laws 1949, c. 865, s. 1. 


§ 63-45. Enforcement of article.—It shall be the duty of every State, 
county and municipal officer charged with the enforcement of State and municipal 
laws to enforce and assist in the enforcement of this article. (1945, c. 198, s. 8.) 


§ 63-46: Repealed by Session Laws 1949, c. 865, s. 2. 


§ 63-47. Enforcement of regulations of Civil Aeronautics Adminis- 
tration.—In the general public interest and safety, the safety of persons receiving 
instructions concerning or operating, using or traveling in aircraft, and of per- 
sons and property on the ground, and in the interest of aeronautical progress, the 
public officers of the State, counties and cities shall enforce the rules and regu- 
lations of the Civil Aeronautics Administration. (1945, c. 198, s. 10.) 
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ARTICLE 6. 
Public Airports and Related Facilities. 


§ 63-48. Definitions; singular and plural. — (a) Definitions—For the 
purpose of this article the following words, terms, and phrases shall have the 
meanings herein given, unless otherwise specifically defined, or unless another 
intention clearly appears, or the context otherwise requires: 

(1) “Aeronautics” means transportation by aircraft; the operation, con- 
struction, repair, or maintenance of aircraft, aircraft power plants 
and accessories, including the repair, packing, and maintenance of 
parachutes; the design, establishment, construction, extension, oper- 
ation, improvement, repair, or maintenance of airports, restricted 
landing areas, or other air navigation facilities, and air instruction. 

(2) “Aeronautics instructor’ means any individual engaged in giving in- 
struction or offering to give instruction in aeronautics, either in fly- 
ing or ground subjects, or both, for hire or reward, without ad- 
vertising such occupation, without calling his facilities an “air school” 
or anything equivalent thereto, and without employing or using other 
instructors. It does not include any instructor in any public school 
or university of this State, or any institution of higher learning duly 
accredited and approved for carrying on collegiate work, while en- 
gaged in his duties as such instructor. 

(3) “Aircraft” means any contrivance now known, or hereafter invented, 
used or designed for navigation of or flight in the air. 

(4) “Air instruction” means the imparting of aeronautical information by 
any aeronautics instructor or in or by any air school or flying club. 

(5) “Airman” means any individual who engages, as the person in com- 
mand, or as pilot, mechanic, or member of the crew, in the navi- 
gation of aircraft while underway and (excepting individuals em- 
ployed outside the United States, any individual employed by a 
manufacturer of aircraft, aircraft engines, propellers, or appliances 
to perform duties as inspector or mechanic in connection therewith, 
and any individual performing inspection or mechanical duties in 
connection with aircraft owned or operated by him) any individual 
who is directly in charge of the inspection, maintenance, overhauling, 
or repair of aircraft engines, propellers, or appliances; and any indi- 
vidual who serves in the capacity of aircraft dispatcher or air traffic 
control tower operator. 

(6) “Air navigation” means the operation or navigation of aircraft in the 
air space over this State, or upon any airport or restricted landing 
area within this State. 

(7) “Air navigation facility’ means any facility other than one owned or 
controlled by the federal government, used in, available for use in, 
or designed for use in aid of air navigation, including airports, re- 
stricted landing areas, and any structures, mechanisms, lights, beacons, 
marks, communicating systems, or other instrumentalities or devices 
used or useful as an aid, or constituting an advantage or convenience 
to the safe taking off, navigation, and landing of aircraft, or the safe 
and efficient operation or maintenance of an airport or restricted 
landing area, and any combination of any or all of such facilities. 

(8) “Airport” means any area of land or water, except a restricted land- 
ing area, which is designed for the landing and take off of aircraft, 
whether or not facilities are provided for the shelter, servicing, or 
repair of aircraft, or for receiving or discharging passengers or cargo, 
and all appurtenant areas used or suitable for airport buildings or 
other airport facilities, and all appurtenant rights of way, whether 
heretofore or hereafter established. 
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(9) “Airport hazard” means any structure, object of natural growth, or 


(10) 


(11) 


(12) 
(13) 


(14) 


(15) 


(16) 


(17) 


(18) 


use of land, which obstructs the air space required for the flight of 
aircraft in landing or taking off at any airport or restricted landing 
area or is otherwise hazardous to such landing or taking off. 


“Airport protection privileges’? means easements through, or other 
interests in, air space over land or water, interests in airport hazards 
outside the boundaries of airports or restricted landing areas, and 
other protection privileges, the acquisition or control of which is nec- 
essary to insure safe approaches to the landing areas of airports 
and restricted landing areas and the safe and efficient operation 
thereof. 


“Air school” means any person engaged in giving or offering to give 
instruction in aeronautics, either in flying or ground subjects, or 
both, for or without hire or reward, and advertising, representing, or 
holding himself out as giving or offering to give such instruction. It 
does not include any public school or university of this State, or any 
institution of higher learning duly accredited and approved for carry- 
ing on collegiate work. 

“Civil aircraft” means any aircraft other than a public aircraft. 


“Flying club” means any person other than an individual which, neither 
for profit nor reward, owns, leases, or uses one or more aircraft for 
the purpose of instruction or pleasure, or both. 

“Municipality” means any county, city, or town of this State, and any 
other political subdivision, public corporation, authority, or district 
in this State, which is or may be authorized by law to acquire, estab- 
lish, construct, maintain, improve, and operate airports and other air 
navigation facilities. 


“Navigable air space” means air space above the minimum altitudes of 
flight prescribed by the laws of this State, or by regulations of the 
Commission consistent therewith. 


“Operation of aircraft” or “operation aircraft’? means the use of air- 
craft for the purpose of air navigation and includes the navigation 
or piloting of aircraft. Any person who causes or authorizes the 
operation of aircraft, whether with or without the right of legal con- 
trol (in the capacity of owner, lessee, or otherwise) of the aircraft, 
shall be deemed to be engaged in the operation of aircraft within the 
meaning of the statutes of this State. 

“Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, or body politic; and in- 
cludes any trustee, receiver, assignee, or other similar representative 
thereof. 


“Public aircraft” means an aircraft used exclusively in the service of 
any government or of any political subdivision thereof, including the 
government of any state, territory, or possession of the United States, 
or the District of Columbia, but not including any government owned 
aircraft engaged in carrying persons or property for commercial pur- 
poses. 


“Restricted area’ means any area of land, water, or both, which is 
used or is made available for the landing and take off of aircraft, the 
use of which shall, except in case of emergency, be only as provided 
from time to time by the Commission. 

“State” or “this State” means the State of North Carolina. 

“State airway” means a route in the navigable air space over and 
above the lands or water of this State designated by the Commission 
as a route suitable for air navigation. 
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(b) Singular and Plural—The singular shall include the plural, and the 
plural the singular. (1945, c. 490, s. 1; 1949, c. 865, s. 3.) 


Editor’s Note. — For discussion of the The 1949 act repealed a provision refer- 
1945 statute enacting this and the following ring to the North Carolina Aeronautics 
sections, see 23 N. C. Law Rev. 327. Commission. 


S 63-49. Municipalities may acquire airports.—(a) Every munici- 
pality is hereby authorized, through its governing body, to acquire property, real 
or personal, for the purpose of establishing, constructing, and enlarging airports 
and other air navigation facilities and to acquire, establish, construct, enlarge, im- 
prove, maintain, equip, operate, and regulate such airports and other air naviga- 
tion facilities and structures and other property incidental to their operation, 
either within or without the territorial limits of such municipality and within 
or without this State; to make, prior to any such acquisition, investigations, sur- 
veys, and plans; to construct, install, and maintain airport facilities for the 
servicing of aircraft and for the comfort and accommodation of air travelers; 
and to purchase and sell equipment and supplies as an incident to the operation 
of its airport properties. It may not, however, acquire or take over any air- 
port or other air navigation facility owned or controlled by any other municipality 
of the State without the consent of such municipality. It may use for airport 
purposes any available property that is now or may at any time hereafter be 
owned or controlled by it. Such air navigation facilities as are established on air- 
ports shall be supplementary to and co-ordinated in design and operation with 
those established and operated by the federal government. 


(b) All property needed by a municipality for an airport or restricted landing 
area, or for the enlargement of either, or for other airport purposes, may be ac- 
quired by purchase, gift, devise, lease or other means if such municipality is able 
to agree with the owners of said property on the terms of such acquisition, and 
otherwise by condemnation in the manner provided by the law under which such 
municipality is authorized to acquire like property for public purposes, full power 
to exercise the right of eminent domain for such purposes being hereby granted 
every municipality both within and without its territorial limits. If but one 
municipality is involved and the charter of such municipality prescribes a method 
of acquiring property by condemnation, proceedings shall be had pursuant to the 
provisions of such charter and may be followed as to property within or with- 
out its territorial limits. The fact that the property needed has been acquired 
by any. agency or corporation authorized to institute condemnation proceedings 
under power of eminent domain shall not prevent its acquisition by the munici- 
pality by the exercise of the right of eminent domain herein conferred when such 
right is exercised on the approach zone or on the airport site. For the purpose 
of making surveys and examinations relative to any condemnation proceedings, it 
shall be lawful to enter upon any land, doing no unnecessary damage. Pro- 
vided that municipalities building airports after the ratification of this article shall 
not acquire by condemnation any property of any corporation engaged in the 
operation of a railroad or railroad bridge in this State if such property is used 
in the business of such corporation. 

(c) Where necessary, in order to provide unobstructed air space for the land- 
ing and taking off of aircraft utilizing airports or restricted landing areas acquired 
or operated under the provisions of this article, every municipality is authorized 
to acquire, in the same manner as is provided for the acquisition of property for 
airport purposes, easements through or other interests in air space over land 
or water, interests in airport hazards, or airport hazards outside the boundaries 
of the airports or restricted landing areas and such other airport protection 
privileges as are necessary to insure safe approaches to the landing areas of said 
airports or restricted landing areas and the safe and efficient operation thereof. 
It is also hereby authorized to acquire, in the same manner, land for the removal 
of airport hazards and the right of easement for a term of years or perpetually, 
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to place or maintain suitable marks for the daytime marking and suitable lights 
for the nighttime marking of airport hazards, including the right of ingress or 
egress to or from such airport hazards for the purpose of maintaining and re- 
pairing such lights and marks. This authority shall not be so construed as 
to limit any right, power or authority to zone property adjacent to airports and 
restricted landing areas under the provisions of any law of this State. 

(d) It shall be unlawful for anyone to build, rebuild, create, or cause to be built, 
rebuilt, or created any object, or plant, cause to be planted, or permit to grow 
higher any tree or trees or other vegetation which shall encroach upon any air- 
port protection privileges acquired pursuant to the provisions of this section. 
Any such encroachment is declared to be a public nuisance and may be abated 
in the manner prescribed by law for the abatement of public nuisances, or the 
municipality in charge of the airport or restricted landing area for which air- 
port protection privileges have been acquired as in this section provided, may go 
upon the land of others and remove any such encroachment without being 
liable for damages in so doing. (1945, c. 490, s. 2; c. 810.) 


Cross Reference. — For other provisions 810 added the proviso at the end of sub- 
as to municipal airports, see §§ 63-1 to 63-9. section (b). 
Editor’s Note. — Session Laws 1945, c. 


§ 63-50. Airports a public purpose.—The acquisition of any lands for 
the purpose of establishing airports or other air navigation facilities; the acquisi- 
tion of airport protection privileges; the acquisition, establishment, construction, 
enlargement, improvement, maintenance, equipment and operation of airports and 
other air navigation facilities, and the exercise of any other powers herein granted 
to municipalities, are hereby declared to be public, governmental and municipal 
functions exercised for a public purpose and matters of public necessity, and such 
lands and other property, easements and privileges acquired and used by such 
municipalities in the manner and for the purposes enumerated in this article, 
shall and are hereby declared to be acquired and used for public, governmental 
and municipal purposes and as matter of public necessity. (1945, c. 490, s. 3.) 

Editor’s Note. — For brief comment on declaring such activity to be a _ public, 


this section, see 28 N. C. Law Rev. 332. 
A municipality is liable for torts com- 
mitted by it in the operation and mainte- 
nance of a municipal airport, since such 
activity is a proprietary or corporate func- 


governmental and municipal function exer- 
cised for a public purpose, does not pur- 
port to exempt it from tort liability. 
Rhodes v. Asheville, 230 N. C. 134, 52 S. E. 
(2d) 371 (1949). 


tion of the municipality, and this section, 


§ 638-51. Prior acquisition of airport property validated.—Any ac- 
quisition of property within or without the limits of any municipality for airports 
and other air navigation facilities or of airport protection privileges heretofore 
made by any such municipality in any manner, together with the conveyance and 
acceptance thereof, is hereby legalized and made valid and effective. (1945, c. 
490, s. 4.) 


§ 63-52. Airport property and income exempt from taxation.—No 
municipality shall be required to pay any tax to the State of North Carolina or 
any other municipality on account of property, either real or personal, now owned 
or hereafter acquired for aeronautical purposes. (1945, c. 490, s. 5.) 


§ 63-53. Specific powers of municipalities operating airports.—In 
addition to the general powers in this article conferred, and without limitation 
thereof, a municipality which has established or may hereafter establish airports, 
restricted landing areas or other air navigation facilities, or which has acquired 
or set apart or may hereafter acquire or set apart real property for such purpose 
or purposes is hereby authorized: 

(1) To vest authority for the construction, enlargement, improvement, 
maintenance, equipment, operation and regulation thereof in an of- 
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ficer, a board or body of such municipality by ordinance or resolution 
which shall prescribe the powers and duties of such officer, board or 
body. The expense of such construction, enlargement, improvement, 
maintenance, equipment, operation and regulation shall be a responsi- 
bility of the municipality. 


(2) To adopt and amend all needful rules, regulations and ordinances for 


the management, government and use of any properties under its 
control whether within or without the territorial limits of the munici- 
pality; to appoint airport guards or police with full police powers; 
to fix by ordinance, penalties for the violation of said ordinances and 
enforce said penalties in the same manner in which penalties pre- 
scribed by other ordinances of the municipality are enforced. It may 
also adopt ordinances designed to safeguard the public upon or be- 
yond the limits of private airports or landing strips within such mu- 
nicipality or its police jurisdiction against the perils and hazards of 
instrumentalities used in aerial navigation. Such ordinances shall be 
published as provided by general law or the charter of the municipality 
for the publication of similar ordinances. They must conform to and 
be consistent with the laws of this State and shall be kept in con- 
formity, as nearly as may be, with the then current federal legislation 
governing aeronautics and the regulations duly promulgated there- 
under and rules and standards issued from time to time pursuant 
thereto. 


(3) To lease such airports or other air navigation facilities, or real prop- 


erty acquired or set apart for airport purposes, to private parties, 
to any municipal or State government or to the national government, 
or to any department of either thereof, for operation; to lease to 
private parties, to any municipal or State government or to the 
national government, or any department of either thereof, for oper- 
ation or use consistent with the purpose of this article, space, area, 
improvements, or equipment on such airports; to sell any part of 
such airports, other air navigation facilities or real property to any 
municipal government, or to the United States or to any department 
or instrumentality thereof, for aeronautical purposes or purposes 
incidental thereto, and to confer the privileges of concessions of sup- 
plying upon its airports goods, commodities, things, services and 
facilities ; provided that in each case in so doing the public is not 
deprived of its rightful, equal, and uniform use thereof. 


(4) To sell or lease any property, real or personal, acquired for airport pur- 


poses and belonging to the municipality, which, in the judgment of 
its governing body, may not be required for aeronautic purposes in 
accordance with the laws of this State or the provisions of the charter 
of the municipality governing the sale or leasing of similar municipally 
owned property. 


(5) To determine the charge or rental for the use of any properties under 


its control and the charges for any services or accommodations and 
the terms and conditions under which such properties may be used, 
provided that in all cases the public is not deprived of its rightful, 
equal, and uniform use of such property. Charges shall be reasonable 
and uniform for the same class of service and established with due 
regard to the property and improvements used and the expense of 
operation to the municipality. The municipality shall have and may 
enforce liens as provided by law for liens and enforcement thereof, 
for repairs to or improvement or storage or care of any personal 
property, to enforce the payment of any such charges. 
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(6) To exercise all powers necessarily incidental to the exercise of the gen- 
eral and special powers herein created. (1945, c. 490, s. 6.) 


Local Modification. — City of Laurin- acting in his capacity as servant or agent 
burg, as to subdivision (4): 1957, c. 1210; of the airport, or in his capacity as a police 
town of Maxton, as to subdivision (4): officer, is a question of fact to be deter- 
195%9 C1210. mined by the jury on an issue raised by 


Where a night watchman at a municipal proper pleadings. Rhodes v. Asheville, 230 
airport kills a person on the property in the N.C. 134, 52S. E. (2d) 371 (1949). 
nighttime, the question of whether he was 


§ 63-54, Federal aid. — (a) A municipality is authorized to accept, re- 
ceive, and receipt for federal moneys and other moneys, either public or private, 
for the acquisition, construction, enlargement, improvement, maintenance, equip- 
ment, or operation of airports and other air navigation facilities and sites there- 
for, and to comply with the provisions of the laws of the United States and any 
rules and regulations made thereunder for the expenditures of federal moneys 
upon such airports and other air navigation facilities. 

(b) The governing body of any municipality is authorized, if necessary, to 
comply with any federal law or regulation of any agency thereof to designate the 
North Carolina Aeronautics Commission as its agent to accept, receive, and re- 
ceipt for federal moneys in its behalf for airport purposes. Such moneys as are 
paid over by the United States government shall be paid over to said municipality 
under such terms and conditions as may be imposed by the United States govern- 
ment in making such grant. 

(c) All contracts for the acquisition, construction, enlargement, improvement, 
maintenance, equipment, or operation of airports or other air navigation facilities 
made by the municipality shall be made pursuant to the laws of this State gov- 
erning the making of like contracts, provided, however, that where such acquisi- 
tion, construction, improvement, enlargement, maintenance, equipment or opera- 
tion is financed wholly or partly with federal moneys the municipality may let 
contracts in the manner prescribed by the federal authorities, acting under the 
laws of the United States and any rules or regulations made thereunder notwith- 
standing any other State law to the contrary. (1945, c. 490, s. 7.) 

Editor’s Note. — The Commission re- ished. See Session Laws 1949, c. 865, re- 
ferred to in subsection (b) has been abol-  pealing §§ 63-38 to 63-44 and 63-46. 


§ 63-55. Airports on public waters and reclaimed land.— (a) The 
powers herein granted to a municipality to establish and maintain airports shall 
include the power to establish and maintain such airports in, over, and upon any 
public waters of this State within the limits or jurisdiction of or bordering on 
the municipality, any submerged land under such public water, and any artificial 
or reclaimed land which before the artificial making or reclamation thereof con- 
stituted a portion of the submerged land under such public waters, and as well the 
power to construct and maintain terminal buildings, landing floats, causeways, 
roadways and bridges for approaches to or connecting with the airport, and land- 
ing floats and breakwaters for the protection of any such airport. 

(b) All the other powers herein granted municipalities with reference to air- 
ports on land or granted to them with reference to such airports in, over, and upon 
public waters, submerged land under public waters, and artificial or reclaimed 


land. (1945, c. 490, s. 8.) 


§ 63-56. Joint operation of airports.—(a) All powers, rights and au- 
thority granted to any municipality in this article may be exercised and enjoyed 
by two or more municipalities either within or without the territorial limits of 
either or any of said municipalities and within or without this State, or by any 
municipality acting jointly with any other municipality therein either within or 
without this State, provided the laws of such other state permit such joint action. 

(b) Any two or more municipalities may enter into agreements with each 
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other, duly authorized by ordinance or resolution, as may be appropriate, for 
joint action pursuant to the provisions of this section. Concurrent action by the 
governing bodies of the municipalities involved shall constitute joint action. 

(c) Each such agreement shall specify its term; the proportionate interest 
which each municipality shall have in the property, facilities and privileges in- 
volved, and the proportion of preliminary costs, costs of acquisition, establish- 
ment, construction, enlargement, improvement and equipment, and of expenses of 
maintenance, operation and regulation to be borne by each, and make such other 
provisions as may be necessary to carry out the provisions of this section. It 
shall provide for amendments thereof and for conditions and methods of termina- 
tion; for the disposition of all or any part of the property, facilities and privi- 
leges jointly owned if said property, facilities and privileges, or any part there- 
of, shall cease to be used for the purposes herein provided or if the agreement 
shall be terminated, and for the distribution of the proceeds received upon any such 
disposition, and of any funds or other property jointly owned and undisposed 
of, and the assumption or payment of any indebtedness arising from the joint 
venture which remains unpaid, upon any such disposition or upon a termination 
of the agreement. 

(d) Municipalities acting jointly as herein authorized may create a board from 
the inhabitants of such municipalities for the purpose of acquiring property for 
establishing, constructing, enlarging, improving, maintaining, equipping, operat- 
ing and regulating the airports and other air navigation facilities and airport pro- 
tection privileges to be jointly acquired, controlled, and operated. Such board 
shall consist of members to be appointed by the governing body of each munici- 
pality involved, the number to be appointed by each to be provided for by the 
agreement for the joint venture. Each member shall serve for such time and 
upon such terms and as to compensation, if any, as may be provided for in the 
agreement. 

(e) Each such board shall organize, select officers for terms to be fixed by the 
agreement, and adopt and from time to time amend rules of procedure. 


({) Such board may exercise, on behalf of the municipalities acting jointly by 
which it is appointed, all the powers of each of such municipalities granted by 
this article, except as herein provided, subject, however, to such limitations as 
may be contained in the agreement between such municipalities. Real property, 
airports, restricted landing areas, air protection privileges, or personal property 
costing in excess of a sum to be fixed by the joint agreement, may be acquired, 
and condemnation proceedings may be instituted, only by authority of the gov- 
erning bodies of each of the municipalities involved. The total amount of ex- 
penditures to be made by the board for any purpose in any calendar year shall 
be determined by the municipalities involved by the approval by each. No real 
property and no airport, other air navigation facility, or air protection privilege, 
owned jointly, shall be disposed of by the board, by sale, or otherwise, except 
by authority of the appointed governing bodies, but the board may lease space, 
area or improvements and grant concessions on airports for aeronautical purposes 
or purposes incidental thereto. 


(g) Each municipality is authorized and empowered to enact such ordinances 
as are provided for by this article, and to fix by such ordinances penalties for the 
violation thereof, which ordinances shall have the same force and effect within 
the municipality which enacted them, and on any property controlled by it, either 
separately or jointly with another municipality, or adjacent thereto, whether 
within or without the territorial limits of it, or either or any of them, as ordi- 
nances of the municipality involved, and may be enforced in such municipality 
in like manner as are its other ordinances. 

(h) Condemnation proceedings may be instituted in the names of two or more 
municipalities jointly, and the property acquired by such joint condemnation 
proceedings shall be held by the municipalities as tenants in common, each munic- 
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ipality being entitled to a pro rata interest in said property as the value of its 
contribution to the acquisition of said property bears to the total cost of acquiring 
said property, and in the event one municipality desires to acquire property for 
expansion of or addition to the facilities, and the other or others do not elect 
to join in the acquisition of such property, such municipality may institute con- 
demnation proceedings in its name individually, and all property now owned or 
hereafter acquired by a municipal corporation for additions to or expansions 
of aeronautical facilities operated jointly shall be and remain the sole property of 
the municipal corporation acquiring same. 

(1) For the purpose of providing funds for necessary expenditures in carrying 
out the provisions of this section, a joint fund shall be created and maintained, 
into which each of the municipalities involved shall deposit its proportionate 
share as provided by the joint agreement, and into which shall be paid the revenues 
obtained from the ownership, control and operation of the airports and other air 
navigation facilities jointly controlled. 

(j) All disbursements from such fund shall be made by order of the board, 
subject, however, to such limitations as shall be contained in the agreement be- 
tween such municipalities. 

(k) Specific performance of the provisions of any joint agreement entered 
into as provided for in this section may be enforced as against any party thereto 
by the other party or parties thereto. 

(1) In the event any property is now held or may hereafter be acquired by two 
or more municipalities for aeronautical purposes, and such municipalities do not 
agree upon the terms of an agreement, as heretofore provided, and shall not agree 
to create a board as heretofore provided, then and in that event a board of not less 
than five nor more than seven members shall be created from the inhabitants of 
such municipalities, each municipality being entitled to appoint as nearly as pos- 
sible the proportionate number of representatives on said board as the value of 
its contribution shall bear to the entire amount of money or property so held by 
such municipalities for aeronautical purposes. In determining the value of the 
contribution of any municipality, the value of any funds or property used for the 
development of said property or the building of facilities on said property shall 
be taken into consideration. 

(m) The said board shall have all powers given by this article to boards created 
by agreements between municipalities, provided, however, that any funds ap- 
propriated by a municipality and turned over to the board for aeronautical pur- 
poses shall only be used for these purposes designated by the municipality fur- 
nishing such funds. 

(n) The actions of such board shall be determined by a majority vote of the 
members thereof, and a majority of the members shall constitute a quorum for 
any meeting of the board, and such boards so created shall have full control of 
all revenues received by reason of the airport or other aeronautical facilities, and 
shall have power to expend all sums so received for such aeronautical purposes 
as the board deems proper, and pay over any surplus to the municipalities in pro- 
portion to their respective interests. 

(o) In the event the aeronautical facilities or any part thereof shall cease to be 
used for aeronautical purposes, such of the facilities as are jointly owned by two 
or more municipalities shall be sold, and each municipality shall receive its pro 
rata proportion of the sums realized from the sale of facilities jointly owned. 

(p) In the event aeronautical facilities are now owned or hereafter acquired 
by two or more municipalities, and are operated under a board as hereinabove 
provided, and one or more of such municipalities deem it advisable to expand or 
enlarge the facilities or invest more money in such facilities, all of the munici- 
palities then having representation on the board shall be entitled, if they so 
desire, to contribute their pro rata part of such additional investment and main- 
tain their pro rata representation on said board, provided, however, that if one or 
more of the municipalities involved shall fail to contribute its or their propor- 
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tionate part of such additional investment, the representation of such municipality 
on such board shall be readjusted, to the end that the representation of each 
municipality on said board shall represent as nearly as possible its pro rata con- 
tribution to the entire investment. 

Provided further that where one municipality at the time of the passage of this 
article shall have invested more than one half of the total investment in a jointly 
owned airport, then, and in that event the minority owner or owners shall be 
allowed five years from the date of the passage of this article in which to pay 
over to the majority owner a sum sufficient to equalize the amount of ownership 
of the present minority owner or owners with the total ownership of the majority 
owner. Provided further that this article shall not be construed to amend or 
impair in any respect contracts or agreements in effect at the time of the adop- 
tion of this article. (1945, c. 490, s. 9.) 


§ 63-57. Powers specifically granted to counties.—(a) The purposes 
of this article are specifically declared to be county purposes as well as generally 
public, governmental and municipal. 

(b) The powers herein granted to all municipalities are specifically declared 
to be granted to counties in this State, any other statute to the contrary notwith- 
standing. (1945, c. 490, s. 10.) 

Operation of Airport Is Proprietary  ercise of which it is subject to tort liability. 
Function. — In operating and maintaining Rhodes v. Asheville, 230 N. C. 134, 52 S. E. 
an airport a county engages in a pro- (2d) 371 (1949). 
prietary or corporate function, in the ex- 


§ 63-58. Municipal jurisdiction exclusive.—Every airport and other air 
navigation facility controlled and operated by any municipality, or jointly con- 
trolled and operated pursuant to the provisions of this article, shall, subject to 
federal and State laws, rules, and regulations, be under the exclusive jurisdiction 
and control of the municipality or municipalities controlling and operating it, 
and no other municipality in which such airport or air navigation facility is lo- 
cated shall have any police jurisdiction of the same. (1945, c. 490, s. 11.) 

Cited in Rhodes v. Asheville, 230 N. C. 
134, 52 S. E. (2d) 371 (1949). 
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Chapter 64. 


Aliens. 
Sec. Sec. 
64-1. Rights as to real property. 64-4. Burden of establishing reciprocal 
64-2. Contracts validated. rights. 
64-3. Nonresident aliens; right to take real 64-5. Nonresident aliens; absence of reci- 
or personal property; reciprocity. procity; escheat. 


§ 64-1. Rights as to real property.—It is lawful for aliens to take both 
by purchase and descent, or other operation of law, any lands, tenements or here- 
ditaments, and to hold and convey the same as fully as citizens of this State can 
or may do, any law or usage to the contrary notwithstanding. (1870-1, c. 255; 
Woden / + Kev. 5: los, Cy. O48. 1 Oat Lsoe ceed» lOso en) 

Cross Reference.—As to rules of descent, vertently repealed by the 1935 act. See 
see § 29-1. lj Nee Canlawaulkvevas Soom lhend 939m act 
Editor’s Note. — This section was inad- restored the section. 


§ 64-2. Contracts validated.—All contracts to purchase or sell real estate 
by or with aliens, heretofore made, shall be deemed and taken as valid to all in- 
Fentorand, purposes. ( 1S/0-eer255,78..2> Codevsx 8 Rev. so 163 1Cr Ses) 193.) 


§ 64-3. Nonresident aliens; right to take real or personal property; 
reciprocity.—The right of aliens not residing within the United States or its 
territories to take real property in this State by succession or testamentary dis- 
position, upon the same terms and conditions as residents and citizens of the 
United States is dependent in each case upon the existence of a reciprocal right 
upon the part of citizens of the United States to take real property upon the 
same terms and conditions as residents and citizens of the respective countries 
of which such aliens are residents and the right of aliens not residing in the 
United States or its territories to take personal property in this State by succes- 
sion or testamentary disposition, upon the same terms and conditions as resi- 
dents and citizens of the United States is dependent in each case upon the exist- 
ence of a reciprocal right upon the part of citizens of the United States to take 
personal property upon the same terms and conditions as residents and citizens 
of the respective countries of which such aliens are residents. (1959, c. 1208.) 


§ 64-4. Burden of establishing reciprocal rights. — The burden shall 
be upon such nonresident aliens to establish the fact of existence of the reciprocal 
rights set forth in G. S. 64-3. (1959, c. 1208.) 


§ 64-5. Nonresident aliens; absence of reciprocity; escheat. — If 
such reciprocal rights are not found to exist and if no heirs other than such 
aliens are found eligible to take such property, the property shall be disposed of 
as escheated property. (1959, c. 1208.) 
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Chapter 65. 


Cemeteries. 


Article 1. 


Care of Rural Cemeteries. 

Sec. 

65-1. County commissioners to provide list 
of public and abandoned cemeter- 
ies. 

65-2. Appropriations by county commis- 
sioners. 

65-3. County commissioners to have con- 
trol of abandoned cemeteries; trus- 
tees: 

Article 2. 


Care of Confederate Cemetery. 


65-4. State Prison Department to furnish 


labor. 
Article 3. 
Cemeteries for Inmates of County 
Homes. 


65-5. County commissioners may establish 
new cemeteries. 
65-6. Removal and reinterment of bodies. 


Article 4. 
Trust Funds for the Care of 
Cemeteries. 

65-7. Money deposited with clerk of su- 
perior court. 

65-8. Separate record of accounts to be 
kept. 

65-9. Funds to be kept perpetually. 

65-10. Investment of funds. 

65-11. Clerk’s bond and fees; substitution 
of bank or trust company as trus- 
bee: 

65-12. Funds exempt from taxation. 

Article 5. 
Removal of Graves. 
65-13. Removal to enlarge or erect 


churches, etc., or to establish hy- 
dro-electric reservoirs, or to per- 
form governmental functions. 
65-14. Conveyance by church; removal of 
graves. 
65-14.1. Churches may remove graves un- 


der their custody to regular 
cemeteries. 
65-15. Removal after abandonment of cem- 
eteny. 
Article 6. 


Cemetery Associations. 
65-16. Land holdings. 
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Sec. 

65-17. Change of name of association or 
corporation. 

65-17.1. Quorum at stockholders’ meeting 
of certain nonprofit cemetery cor- 
porations; calling meeting; 
amendment of charter. 


Article 7. 
Cemeteries Operated for Private Gain. 


65-18. 
65-19. 
65-20. 


Cemeteries to which article applies.. 

Words and phrases defined. 

Reports by cemeteries to Burial As- 
sociation Commissioner. 


65-21. Information as to perpetual care 
fund to be reported. 

65-22. Requirements for advertising of 
perpetual care fund. 

65-23. Perpetual care fund to be turned 
over to trustee; investment of 
minimum required fund; use of 
income. 


65-23.1. Separate fund composed of excess 
over minimum required perpet- 
ual care fund. 


. Appointment of new trustee of 
perpetual care fund; trust agree- 
ment. 

65-23.3. Compensation of trustee of perpet- 

ual care fund. 


65-24. Amount set aside in perpetual care 
fund; use of income. 


. Sale of lots under “certificate plan;” 
certificate indemnity fund. 


‘ 


65-26. License and provision for perpet- 
ual care requisite for establish- 
ment of cemetery. 

65-27. Deposits in perpetual care fund 
when fund amounts to $100,000.00. 

65-28. Amount of deposits for perpetual 
care fund in certain instances. 

65-29. Agreements as to retention of per- 
petual care fund where cemetery 
property sold to municipality. 

65-30. Burial Association Commissioner to 
administer article; examinations. 

65-31. Violation of article a misdemeanor. 

65-32. Licenses for persons selling grave 
space; revocation. 

65-33. Certain powers delegated to ceme- 
tery manager. 

65-34. Prosecution of violations; revoca- 


tion and restoration of license; ar- 
ticle part of contracts. 
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Sec. Sec. 
65-35. Effect of certain other laws. 65-38. Racial restrictions as to use of cem- 
65-36. Funds for expenses of supervision. eteries for burial of dead. 


65-39. Subdivision into burial plots; sale of 


Article 8. lots and use of proceeds. 
Municipal Cemeteries. 65-40. Appropriations for improvement and 
65-37. Authority to take possession of and maintenance; application of exist- 
continue the use of certain lands ing laws. 


as cemetery. 


ARTICLE PL 
Care of Rural Cemeteries. 


§ 65-1. County commissioners to provide list of public and aban- 
doned cemeteries.—lIt shall be the duty of the boards of county commissioners 
of the various counties in the State to prepare and keep on record in the office of 
the register of deeds a list of all public cemeteries in the counties outside the 
limits of incorporated towns and cities, and not established and maintained for 
the use of an incorporated town or city, together with the names and addresses of 
the persons in possession and control of the same. To such list shall be added a 
list of the public cemeteries in the rural districts of such counties which have been 
abandoned, and it shall be the duty of the boards of county commissioners to fur- 
nish to the division of publications in the office of the Secretary of State copies 
of the lists of such public and abandoned cemeteries, to the end that it may furnish 
to the boards, for the use of the persons in control of such cemeteries, suitable 
literature, suggesting methods of taking care of such places. (1917, c. 101, s. 1; 
a put OL 1959) C510.) 


§ 65-2. Appropriations by county commissioners.—To encourage the 
persons in possession and control of the public cemeteries referred to in § 65-1 to 
take proper care of and to beautify such cemeteries, to mark distinctly their 
boundary line with evergreen hedges or rows of suitable trees, and otherwise to 
lay out the grounds in an orderly manner, the board of county commissioners of 
any county, upon being notified that two thirds of the expense necessary for so 
marking and beautifying any cemetery has been raised by the local governing body 
of the institution which owns the cemetery, and is actually in hand, is hereby re- 
quired to appropriate from the general fund of the county one third of the ex- 
pense necessary to pay for such work, the amount appropriated by the board of 
commissioners in no case to exceed fifteen dollars for each cemetery. (1917, c. 


101, s. 2; C. S., s. 5020.) 


65-3. County commissioners to have control of abandoned ceme- 
teries; trustees.—The county commissioners of the various counties are re- 
quired to take possession and control of all abandoned public cemeteries in their 
respective counties, to see that the boundaries and lines are clearly laid out, de- 
fined, and marked, and to take proper steps to preserve them from encroachment, 
and they are hereby authorized to appropriate from the general fund of the 
county whatever sums may be necessary from time to time for the above pur- 
poses. 

The board of county commissioners of the various counties may appoint a board 
of trustees not to exceed five in number and to serve at the will of the board, 
and may impose upon such trustees the duties required of the board of com- 
missioners by this article; and such trustees may accept gifts and donations for 
the purpose of upkeep and beautification of such cemeteries. (1917, c. 101, s. 3; 
ee 2 51 947 PEP 3Gs) 

Editor’s Note. — The 1947 amendment for cemetery purposes in Avery County, see 
added the second paragraph. Session Laws 1955, c. 1013. 

As to condemnation of adjoining lands 
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ARTICLE 2. 
Care of Confederate Cemetery. 


§ 65-4. State Prison Department to furnish labor.—The State Prison 
Department is hereby authorized and directed to furnish at such time, or times, 
as may be convenient, such prisoner’s labor as may be available, to properly care 
for the Confederate Cemetery situated in the city of Raleigh, such services to 
be rendered by the State’s prisoners without compensation. (1927, c. 224, s. 1; 
1933, S0al/ 2619572 Cs SAD iS aL OS) 

Editors’ Note. — The 1957 amendment “State Highway and Public Works Com- 
substituted “State Prison Department” for mission.” 


ARTICLE 3. 
Cemeteries for Inmates of County Homes. 


§ 65-5. County commissioners may establish new cemeteries.—The 
boards of county commissioners of the various counties in the State are authorized 
and empowered to locate and establish new graveyards or cemeteries upon the 
lands of their respective counties for the burial of the inmates of the county 


homescey G1O1/4 cabl olism lee On Grea 5022-) 


§ 65-6. Removal and reinterment of bodies. — Whenever the county 
commissioners have established new graveyards or cemeteries, they are authorized 
and empowered to remove to such graveyards or cemeteries all bodies of deceased 
inmates of the county homes. (1917, c. 151, s. 2; C. S., s. 5023.) 


ARTICLE 4. 
Trust Funds for the Care of Cemeteries. 


§ 65-7. Money deposited with clerk of superior court.—For the main- 
tenance and preservation of graves, burial plats, graveyards and cemeteries which 
may be neglected, any person, firm, or corporation may, by will or otherwise place 
in the hands of the clerk of the superior court of any county in the State where 
such grave or lot is located any sum of money not less than one hundred dollars 
nor more than two thousand dollars, the income from which is to be used for keep- 
ing in good condition any grave, burial plat, graveyard, or cemetery in the county 
in which the money is placed, with specific instructions as to the use of the fund. 
(1LOIANE 1S osc lea Ceo usel0245) 

Local Modification. — Washington: 1957, 
c. 1126. 


§ 65-8. Separate record of accounts to be kept.—It shall be the duty 
of the clerk of the superior court to keep a separate record for keeping account of 
the money deposited as above provided, to keep a perpetual account of the same 
therein, and to record therein the specific instructions about the use of the income 
on such money. He shall see that the income is spent according to such specific 
instructions, and shall make report of the same from year to year in the same 
manner as if it were euardian funds) (1917, c 155,%s. I) C. 5.15. 000m) 


§ 65-9. Funds to be kept perpetually.—All money placed in the office of 
the superior court clerk in accordance with this article shall be held perpetually, 
and no one shall have authority to withdraw or change the direction of the income 


on samen (1917 C791 55,1525. Cees o026)) 


§ 65-10. Investment of funds.—Such money shall be invested in the 
same manner as is provided by law for the investment of other trust funds by the 
clerk of the'supenior court, (1917, ch 155,.s..3; C_S.,. $0027 ;.1943 0c O/ cue 

Editor’s Note.—The 1943 amendment re- 
wrote this section. 
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§ 65-11. Clerk’s bond and fees; substitution of bank or trust com- 
pany as trustee.—The official bond of the clerk of the superior court shall be 
liable for all such sums as shall be paid over to him on account of the provisions 
of this article. The clerk shall receive for his services and responsibilities a com- 
mission of ten per cent on the net income each year of such money; and the fees 
or commissions so received by him under this article shall not be taken into con- 
sideration as a part of his salary. 

In lieu of the provisions of the first paragraph of this section, the clerk of the 
superior court may, with the consent and approval of the sheriff and register of 
deeds, appoint any bank or trust company authorized to do business in this State 
as trustee for the funds authorized to be paid into his office by virtue of this 
article; provided, that no bank or trust company shall be appointed as such trus- 
tee unless such bank or trust company is authorized and licensed to act as fidu- 
ciary under the laws of this State. 


Before any clerk shall turn over such funds to the trustee so appointed, he 
shall require that the trustee so named qualify before him as such trustee in the 
same way and manner and to the same extent as guardians are by law required to 
so qualify. After such trustee has qualified as herein provided, all such funds 
coming into its hands may be invested by it only in the securities set out in § 2-55 
and the income therefrom invested for the purposes and in the manner heretofore 
set out in this article. All trustees appointed under the provisions of this article 
shall render and file in the office of the clerk of the superior court all reports that 
are now required by law of guardians. (1917, c. 155, ss. 3, 4; C. S., s. 5028; 
1939, c. 18; 1943, c. 97, s. 2.) 

Editor’s Note. — The 1939 amendment And the 1943 amendment rewrote the first 
added the second and third paragraphs. sentence of the first paragraph. 


§ 65-12. Funds exempt from taxation.—All money referred to in the 
preceding sections of this article shall be exempt from all State, county, township, 
fowieaneecitvataness (1917 6c, loo,s04; CG. ., 1S, 15029,) 


ARTICLE OD: 
Removal of Graves. 


§ 65-13. Removal to enlarge or erect churches, etc., or to establish 
hydro-electric reservoirs, or to perform governmental functions. — In 
those cases where any church authorities desire to enlarge a church building and/or 
erect a new church and/or parish house and/or parsonage and where it becomes 
necessary or expedient to remove certain graves in order to secure the necessary 
room for such enlargement, it shall be lawful for such church authorities after 
thirty days’ notice to the relatives of deceased, if any are known, and if none are 
known, then after notice posted at the church door for a like time, to remove such 
graves to a suitable plat in the church cemetery, or in another cemetery, due care 
being taken to protect tombstones and replace them properly, so as to leave the 
graves in as good condition as before removal. When any lands are owned by any 
hydro-electric power or lighting company for use as a reservoir, on which lands 
there are graves, it shall be lawful for said company, after thirty (30) days’ notice 
to the surviving husband or wife, or next of kin of the deceased, or the person in 
control of such graves, if any are known, and if not known, then after publishing 
a notice for four (4) weeks in a newspaper, published in the county and in a daily 
State paper, to open any such graves, and to take therefrom any dead body, or 
part thereof buried therein, and anything interred therewith, and to remove and 
reinter the same in some other cemetery or suitable place in the same county to be 
selected by the next of kin, or the welfare officer of the county or the clerk of the 
superior court in the order named. Due care shall! be taken to do said work in a 
proper and decent manner, and, if necessary, to furnish suitable coffins or boxes 
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§ 65-14 
for reinterring said remains. Due care shall also be taken to remove, protect and 
replace all tombstones or other markers; so as to leave the new grave in as good 
condition as the former one. All of said work shall be done under the supervision 
and direction of the welfare officer of the county, if one, or his representatives ; but 
if no welfare officer, then under the supervision and direction of the clerk of the 
court, or his representatives. All the expense connected with said work, in- 
cluding the actual expense of one of the “next of kin” in attending to same, shall 
be borne by the company doing, or causing same to be done. 

If any municipality or other political subdivision of the State shall find it neces- 
sary, in order to perform its governmental functions and duties as prescribed by 
law, to remove graves from property owned by or in the custody and control of 
such municipality or other political subdivision of the State, or from property 
owned by individuals or corporations, whether known or unknown, such graves 
may be moved by such municipality or other political subdivision of the State after 
thirty days’ notice to the relatives of the deceased persons, if any are known, and 
if none are known, then after publication of a notice of such intended removal 
once a week for four weeks in some newspaper having a general circulation in the 
county in which such property lies; and such graves when removed shall be re- 
moved to a suitable place in another cemetery, due care being taken to protect the 
tombstones and to place them properly so as to leave the graves in as good condi- 
tion as before removal. All expense of the removal and acquisition of another 
burial site shall be borne by the municipality or other political subdivision of the 
State moving said graves. (1919, c. 245; C..S., s. 5030; 1927, c. 23, s. 1; 1937, 
c. 33 1947;'6. 168.) 


Cross References.—As to condemnation 
of burial grounds, see §§ 40-10, 56-6; as to 
removal of or interference with monuments 
and tombstones, see § 14-148; as to inter- 
ference with graveyards, see §§ 14-144, 14- 
149; as to disturbance of graves, see § 
14-150; as to burial grounds on watersheds, 
see § 130-163. 


The building of a new vestry room of a 
church to be used with the one as presently 
located in relation to the use of the choir, 
etc., comes within the purview of the stat- 
ute permitting the removal of the bodies 
buried in the churchyard by the proper au- 
thorities of the church, when necessary or 
expedient to do so, in carrying out the 


Editor’s Note.—The 1937 amendment in- 
serted the words “and/or erect a new 
church and/or parish house and/or parson- 
age” in the first sentence. And the 1947 
amendment added the second paragraph. 


arrangement. Mayo v. Bragaw, 191 N. C. 
407-132 Sab. 1 (1926)e 


§ 65-14. Conveyance by church; removal of graves. — Where any 
church has conveyed, or is about to convey real estate on which there are graves, 
and where it becomes necessary and expedient to remove said graves, it shall be 
lawful for such church authorities after thirty days’ notice to the relatives of de- 
ceased, if any are known, and if none are known, then after notice posted at the 
church door for a like time, to remove such graves to a suitable plot in some other 
cemetery, due care being taken to protect tombstones and replace them properly, 
so as to leave the graves in as good condition as before removal. (Ex. Sess. 1920, 
CAO ano sise 0030 ays 

Local Modification. — Burke: 
1217 


1959, c. 


§ 65-14.1. Churches may remove graves under their custody to 
regular cemeteries.—Where any church has assumed the care and custody of 
any grave or graves not located in a regular cemetery or burying ground, said 
church is authorized to remove said grave or graves and reinter the remains in 
some cemetery or other suitable place in the same county to be selected by the 
next of kin of the deceased resident in that county or the welfare officer of the 
county or the clerk of the superior court of the county in the order named. Due 
care shall be taken to do said work of removal in a proper, decent and seemly 
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manner, and if necessary, to furnish suitable coffins or boxes for reinterring said 
remains and due care shall be taken to remove, protect and replace all tombstones 
or other markers so as to leave the grave in as good condition as it was before 
removal. ‘The work of removal shall be done under the supervision of the super- 
intendent of welfare of the county, if one, and if not, under the supervision of the 
clerk of the superior court of the county. All the expenses of removal are to be 
borne by the church causing the grave to be removed. The church shall give the 
grave or graves at the location to which they are removed the same care, custody 
and attention which it was obligated to give said grave or graves at the original 


location. (1947, c. 576.) 


§ 65-15. Removal after abandonment of cemetery.—When any per- 
son, firm, or corporation, owns any land on which is situated any cemetery or bury- 
ing ground, and where it becomes necessary and expedient in the opinion of the 
governing body of the county or town in which any such graves are situated to 
remove said graves, it shall be lawful for stich person, firm or corporation, after 
thirty days’ notice to the relatives of the deceased persons buried therein, if any 
are known, and if none are known, then after thirty days’ notice printed in some 
newspaper published in said county where said property lies, and if no newspaper 
is published in said county, then by posting notice at the courthouse door of said 
county, to remove said graves to a suitable plot in some other cemetery, due care 
being taken to protect tombstones and replace them properly so as to leave the 
graves in as good condition as before removal: Provided, that all of said work 
shall be done under the supervision of the county health officer and the board of 
county commissioners: Provided, further, that the conveyance of the land without 
reservation of the burying ground shall itself be evidence of the abandonment of 
the same sufficient for the purposes of this section. (1927, c. 175, s. 1.) 

Action for Removal of Grave in Viola- 
tion of Section. — See King v. Smith, 236 
IN4C1170,.72 SS... (2d) 425 (1952). 


ARTICLE 6. 
Cemetery Associations. 


§ 65-16. Land holdings.—All cemetery associations or corporations created 
by any local, private or special act or resolution before January tenth, one thousand 
nine hundred and seventeen are authorized and fully empowered to hold amounts 
of land in excess of the limitation provided in the local, private or special act or 
resolution incorporating or chartering such cemetery association or corporation. 


(1923, c. 76, s. 1; C. S., s. 5030(b).) 


§ 65-17. Change of name of association or corporation.—Any cor- 
poration or association chartered or incorporated by any special act of. the leg- 
islature, as set forth in § 65-16, is authorized and fully empowered to change the 
name of such association or corporation by a majority vote of its directors, and 
upon such change in name it shall be the duty of the officers of the board of direc- 
tors of such corporation or association to file with the clerk of the superior court 
a copy of resolution changing the name, which resolution must show the act of 
the legislature creating or incorporating the same and the reasons for the change 


thereouee (1923. c876,. 5.2 Core 20030 (GC), 


§ 65-17.1. Quorum at stockholders’ meeting of certain nonprofit 
cemetery corporations; calling meeting; amendment of charter.—Not- 
withstanding any conflicting provision of law or of the charter or bylaws of any 
corporation affected by this section, in the case of any nonprofit cemetery cor- 
poration chartered prior to the year 1900 whose charter has expired prior to May 
18, 1955, a quorum at any meeting of stockholders called for the purpose of elect- 
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ing directors, or of amending the charter of such corporation, or both, shall con- 
sist of the holders of ten per cent (10%) or more of the outstanding shares of the 
capital stock of such corporation having voting powers, present in person or rep- 
resented by proxy; and a meeting of the stockholders of such corporation for 
such purpose or purposes may be called by any two stockholders after ten days’ 
notice by registered mail to all stockholders of record at their last known ad- 
dresses as shown by the stock book of such corporation. ‘The concurrence of a 
majority of the shares represented at such meeting shall be sufficient to authorize 
an amendment or amendments to the charter of such corporation in accordance 
with the provisions of G. S. 55-31. (1955, c. 1084.) 

Editor’s Note.—This section refers to § and which is cited in the historical refer- 
55-31 as it stood prior to the 1955 revision, ences to present §§ 55-99 and 55-100. 


ARTICLE 74 
Cemeteries Operated for Private Gain. 


§ 65-18. Cemeteries to which article applies.—This article shall apply 
only to public cemeteries which are privately owned and operated for private gain 
or profit or which may hereafter be established for such purpose, and which may 
advertise or offer perpetual care of grave space in connection therewith. (1943, c. 
644, s. 1.) 

Editor’s Note.—Session Laws 1953, c. Applied in Blue Ridge Memorial Park, 
561, s. 2, made this article applicable’ to Inc. vy. Union Nat. Bank, Inc.) 237 Nec? 
Durham County except as provided in sec- 547,75 S. E. (2d) 617 (1953). 
tion 3, which modifies § 65-26. 


§ 65-19. Words and phrases defined.—(a) Burial Commissioner, etc.— 
The words “Burial Commissioner,’ “Burial Association Commissioner,” or 
“Commissioner” used herein shall be deemed to refer to the Burial Association 
Commissioner of North Carolina. 

(b) Cemetery, ete—When consistent with the context of this article and not 
obviously used in a different sense, the term “cemetery,” “public cemetery,” or 
“owner or owners” of such cemetery, as used in this article, includes only such 
corporations, associations, partnerships, or individuals, as are engaged in the 
operation for private gain or profit of a public cemetery for the interment of the 
dead of the human race or the sale of grave space or interment rights therein, 
and who advertise or offer perpetual care of grave space in connection there- 
with. 

(c) Sale or Conveyance-——The words “sale” or “conveyance,” as used herein, 
unless obviously used in some other sense, shall be deemed to refer to and au- 
thorize any form of contract by means of which cemetery transfers or agrees to 
transfer to purchaser title to or exclusive right of interment in a grave space or 
family burial plot. (1943, c. 644, s. 2.) 


§ 65-20. Reports by cemeteries to Burial Association Commissioner. 
—FEvery such public cemetery shall, on or before July first, one thousand nine 
hundred and forty-three, and on or before February first, one thousand nine hun- 
dred and forty-four, and on February first of each year thereafter, file or cause to 
be filed with the Burial Association Commissioner of North Carolina, in his 
office in Raleigh, on forms to be supplied by said Commissioner, a report giving 
the name of the cemetery, name of all owners thereof, name of managing or direct- 
ing head, including name of sales manager or agency handling sales, if any, and 
stating whether or not such cemetery offers, directly or indirectly, or advertises 
perpetual care of burial lots or spaces sold to the public, together with copy of all 
forms of agreements offered to prospective purchasers, and shall, with said first 
report, file a plat of such cemetery, showing, as of date of ratification of this 
article, number and location of all lots actually surveyed and permanently staked, 
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together with such other information as may be required under § 65-25, and as 
may be required by the Burial Association Commissioner of North Carolina. 

The Burial Association Commissioner may levy and collect a penalty of twenty- 
five dollars ($25.00) for each day after thirty that reports called for in this sec- 
tion are overdue. Penalties collected shall be paid into the administrative fund 
of the Burial Association Commissioner and used for the general purposes of his 
pice, (194300, 644, s.. 35 1955,°c) 238. s., 3.) 

Editor’s Note. — The 1955 amendment Park Corp., 242 N. C. 20, 86 S. E. (2d) 
added the second paragraph. 893 (1955). 

Cited in Mills v. Carolina Cemetery 


§ 65-21. Information as to perpetual care fund to be reported.—li 
such cemetery shall report that it advertises or claims to provide the perpetual care 
of lots or grave spaces included in its property, such report shall state the amount 
of its perpetual care fund as of date of above required report, manner of comput- 
ing same, how and by whom controlled, description of securities in which fund is 
invested, and copies of all agreements entered into by the cemetery relating 
thereto. (1943, c. 644, s. 4.) 


§ 65-22. Requirements for advertising of perpetual care fund.—No 
such cemetery shall hereafter cause or permit advertising of perpetual care fund 
in connection with the sale or offer for sale of its property unless the amount de- 
posited in said fund from all sales made subsequent to the passage of this article 
shall be equal to not less than five dollars per grave space, sold, said sum to be 
deposited in perpetual care fund as provided in § 65-23. (1943, c. 644, s. 5; 1957, 


c. 529, s. 1.) 

Editor’s Note. — The 1957 amendment 
substituted ‘five dollars” for “four dol- 
lanse2 


§ 65-23. Perpetual care fund to be turned over to trustee; invest- 
ment of minimum required fund; use of income.—The perpetual care fund 
of any cemetery licensed hereunder, as hereinafter authorized, shall immediately 
be turned over to and deposited with a reliable trustee, to be approved by the 
North Carolina Burial Association Commissioner under an irrevocable trust 
agreement for safekeeping and for investment as hereinafter provided. The trus- 
tee is authorized to invest, sell and reinvest, said fund in such securities as may 
be approved by the trustee and by the cemetery, said investments may include: 

(1) Any securities which guardians, appointed under provisions of chapter 
33 of the General Statutes, are permitted by law to invest funds for 
their wards. 

(2) Shares, common or preferred stock or securities of any corporation 
organized under the laws of the United States of America or of any 
state, the District of Columbia, any territory or possession of the 
United States of America; provided, however, that not more than 
fifteen per cent (15%) of said funds required by this chapter to be 
deposited with such trustee shall be invested in stocks or securities 
of any one corporation, and not more than thirty-three and one-third 
per cent (3314%) of said funds shall be invested in stock, either com- 
mon or preferred. The amount paid for such stock or security shall 
be determinative of whether the permissible per centum of invest- 
ment therein has been equaled or exceeded. 

(3) Common trust funds maintained by the trustee for the purpose of fur- 
nishing investments to itself as fiduciary, as authorized by chapter 
36, article 6 of the General Statutes of North Carolina entitled “Uni- 
form Common Trust Fund Act”. Investments in common trust funds 
as defined herein shall not be considered as investment in stock and 
shall not be subject to limitations provided in subdivision (2) of this 
section. 
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The regulations and limitations established by this section shall apply only to 
so much of the trust funds as are now required or may hereafter be required as a 
minimum amount to be paid into perpetual care funds. 


The income derived from investment of the perpetual care fund required by 
this section shall be used by the cemetery to defray the expense of development, 
upkeep and maintenance of such cemetery. (1943, c. 644, s. 6; 1955, c. 797, 
sl) 

Editor’s Note.—The 1955 amendment re- 
wrote this section. 


§ 65-23.1. Separate fund composed of excess over minimum re- 
quired perpetual care fund.—lIf any cemetery licensed under this article shall 
deposit or shall have heretofore deposited in a perpetual care fund, an amount 
in excess of that required by contract or by law, such excess shall be separated by 
the trustee from the perpetual care trust fund required by G. S. 65-23 and placed 
in a separate fund which shall be an irrevocable trust and designated as Perpetual 
Care Trust Fund “A,” and such excess trust fund shall not be subject to the limi- 
tations as to investments as set forth in G. S. 65-23; but said funds shall be in- 
vested, sold and reinvested by the trustee in such stocks, bonds, notes, or other 
securities as the cemetery may direct; and the trustee in connection with invest- 
ments of such excess funds shall have no responsibility except to carry out the 
written instructions of the cemetery with respect to such investments; to hold the 
securities or instruments evidencing the same-and to pay to the cemetery the in- 
come, if any, derived therefrom less its charges for handling; provided, however, 
that stocks purchased for investment shall not be purchased for more than the 
market value as of date of purchase of such stock. The income received by the 
cemetery from the excess trust fund (fund “A’’) shall be used only for the de- 
velopment, upkeep and maintenance of the cemetery. Provided, however, that 
nothing contained herein shall permit the investment of perpetual care trust funds 
in stocks, bonds, or debentures of any cemetery as defined in this chapter. (1955, 


Calo) ee ae) 


§ 65-23.2. Appointment of new trustee of perpetual care fund; 
trust agreement.—The trustee of any perpetual care fund authorized and es- 
tablished by this chapter may refuse to serve as trustee of either the fund author- 
ized by G. S. 65-23 or G. 8. 65-23.1 and in event of such refusal the cemetery 
may, with the approval of the Burial Association Commissioner, appoint another 
trustee to administer said fund. There is no requirement that the same trustee 
administer the trust authorized by G. S. 65-23 and that authorized by G. S. 65- 
23.1. The trustee may, by permission of said Burial Association Commissioner, 
be changed from time to time, but the trust shall be irrevocable, and the form and 
substance of the agreement relating thereto shall be approved by the Burial As- 
sociation Commissioner. (1955, c. 797, s. 3.) 


§ 65-23.3. Compensation of trustee of perpetual care fund. — The 
trustee of the perpetual care trust fund authorized by G. S. 65-23 or G. S. 65-23.1 
shall receive as compensation such amounts as may be agreed upon by the ceme- 
tery and the trustee and approved by the Burial Association Commissioner. 


(1955, Gre00/me aA) 


§ 65-24. Amount set aside in perpetual care fund; use of income.— 
Such cemetery shall set aside in its perpetual care fund not less than five dollars 
per grave space hereafter sold. The income only derived from the investment of 
such fund may be used to defray expense of development, upkeep and mainte- 
nance of such cemetery. Provided that for the purpose of this section a grave 
space shall be considered to be sold at such time as the purchaser thereof has ac- 
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quired unconditional right of interment therein. (1943, c./644,\s. 7; 1955, c. 258, 
Saul O5/sre29,::8. 10.) 

Editor’s Note. — The 1955 amendment The 1957 amendment added the proviso. 
substituted “five dollars” for “four dollars” 
in the first sentence. 


§ 65-25. Sale of lots under ‘certificate plan;” certificate indemnity 
fund.—lIf such cemetery shall offer for sale and sell its said lots or grave spaces 
under plan or agreement evidenced by certificate (hereinafter referred to as “cer- 
tificate plan”), which may involve the transfer of family burial plot or grave 
spaces, or exclusive right of interment therein, to families, individuals, or their 
representatives, conditioned upon the continuance or cessation of human life or 
upon limited pay plan or plans where death of certificate holder prior to payment 
of all sums due to be paid thereunder may terminate his or her liability for fur- 
ther payment, such cemetery shall set aside and reserve unencumbered and shall 
keep unencumbered lots or grave spaces suitable for burial in sufficient number to 
enable the cemetery to comply with the terms of each certificate issued, and shall 
set aside and deposit with the trustee of its perpetual care fund an additional 
one dollar per grave space sold, same to be known as “certificate indemnity 
fund” and continue the making of such deposit until from such sales the total 
deposits to credit of said fund shall amount to five thousand dollars, same to 
be held and invested separate and apart from the perpetual care fund of such 
cemetery, as a fund to indemnify lot and grave space purchasers against 
loss by reason of the cemetery’s failure to reserve, unencumbered, the iden- 
tical grave space(s) selected by purchaser, if selection has been made, and if 
not, a sufficient number of grave spaces sttitable for burial to enable the cemetery 
to comply with the terms of its certificate, such fund to be calculated, become due, 
be deposited and invested, and the cemetery to become liable therefor, only in like 
manner as for stich cemetery’s perpetual care fund, and shall be maintained and 
kept separate so long as there is outstanding any liability of cemetery to reserve 
grave space under a certificate issued on the above plan, but income therefrom 
shall be paid to cemetery for stich use as income from its perpetual care fund may 
be used. When such liability no longer exists, said fund shall become a part of the 
perpetual care fund of such cemetery. Any certificate holder sustaining any loss 
due to failure of the cemetery to comply with all of the provisions of this section 
shall have a right of action therefor against said cemetery and upon obtaining a 
final judgment, such certificate holder shall be entitled to an order directing said 
trustee to pay the amount of said judgment. Every cemetery licensed under this 
article shall set aside for and deposit in its perpetual care fund not less than five 
dollars per grave space agreed by cemetery to be reserved under certificate, or 
sold by cemetery under any other form of contract: Provided, purchaser is not 
in default in the payment of any premium or installment becoming due under such 
certificate or contract, such amount to become due to and be deposited in said fund 
as such payments are received by the cemetery: Provided, the total amount which 
said cemetery shall be required to pay into said fund annually shall be only such 
sum as may be equal to total amount of perpetual care deposit to become due under 
certificate or contract, divided by the number of years accorded purchaser there- 
under to qualify to receive conveyance agreed by cemetery to be made under such 
certificate or contract, or, if sale has been made under certificate providing for 
payment of premiums for life, division shall be by life expectancy of certificate 
holder, computed under American Men Table of Mortality: Provided, further, if 
purchaser shall pay off or otherwise discharge his or her obligations, as evidenced 
by certificate or contract, in advance of due date, the deposit of perpetual care 
shall be ratably increased. Perpetual care earned or deposited under contracts 
which are in default at time report to Burial Association Commissioner is required 
to be made hereunder, shall be deducted and shall not be considered in arriving at 
above total. The income only resulting from the investment of such fund may be 
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used in the sole discretion of the cemetery for the purpose of defraying expense 
of developing and maintaining the cemetery. Detailed report of amount due to be 
deposited in such fund, showing the amount actually deposited therein, listed se- 
curities in which same is invested, and giving such other details as shall be re- 
quired by the Burial Association Commissioner, shall be made to said Commis- 
sioner annually on the first day of February in each and every year, and more 
frequently if said Commissioner, in his discretion, so requires. Upon compliance 
with the terms of this article, including the provisions contained in this section, 
such cemetery shall be licensed by Burial Association Commissioner and may 
issue its contracts of sale of grave space or interment rights therein on the certif- 
icate plan and on any other plan not prohibited by law. A cemetery complying 
with all provisions of this article, excepting only those provisions authorizing 
the cemetery to operate under the certificate plan, shall be entitled to be licensed 
hereunder, but any cemetery failing to qualify to so operate shall not be entitled to 
issue or enter into a contract under such plan. (1943, c. 644, s. 8; 1957, c. 529, 
cus 

Editor’s Note. — The 1957 amendment 
substituted “five dollars” for “four dollars” 
in the first part of the fourth sentence. 


§ 65-26. License and provision for perpetual care requisite for 
establishment of cemetery.—No corporation, association, partnership, or in- 
dividual, shall, after the ratification of this article, be permitted to establish a 
public cemetery for private gain or profit without obtaining a license therefor, as 
provided in this article, and without providing for the perpetual care of such 
cemetery in accordance with the terms of this article, including the setting aside 
of an initial perpetual care fund of not less than five thousand dollars, same to 
be in addition to the five dollars per grave space required by this article, to be 
deposited in such fund. Said perpetual care fund and all additions thereto shall 
be held and invested as required under § 65-23. (1943, c. 644, s. 9; 1957, c. 529, 


s.°5.) 
Local Modification. — Durham: 1953, c. Applied in Blue Ridge Memorial Park, 
Mail, Sy By. Tnesives Unions Nate Bb ankasslicrare oleae 


Editor’s Note. — The 1957 amendment 547, 75 S. E. (2d) 617 (1953). 
substituted “five dollars” for “four dol- 
lars.” 


65-27. Deposits in perpetual care fund when fund amounts to 
$100,000.00.—When the amount deposited in the perpetual care fund of such 
cemetery shall amount to one hundred thousand dollars, anything in this article 
te the contrary notwithstanding, the amount to be deposited in said fund there- 
after shall be equal to not less than two dollars per grave space, instead of five 
dollars, said sum to be deposited in the perpetual care fund as provided in § 65- 
23. (1943, c. 644, s. 10; 1957, c. 529, s. 4.) 

Editor’s Note. — The 1957 amendment 
substituted “five dollars” for “four dollars.” 


§ 65-28. Amount of deposits for perpetual care fund in certain in- 
stances. — When such cemetery shall sell its lots for not exceeding thirteen 
dollars but not less than eight dollars per grave space, as to such grave space so 
sold the amount to be deposited in the perpetual care fund shall be three dollars 
per grave space; if such lots shall be sold for less than eight dollars per grave 
space, the amount deposited in the perpetual care fund shall be two dollars per 
grave space. (1943, c. 644, s. 11; 1957, c. 529, s. 5.) 

Editor’s Note. — The 1957 amendment 
substituted “but not” for “or” in line two. 


§ 65-29. Agreements as to retention of perpetual care fund where 
cemetery property sold to municipality.—In event of the voluntary purchase 
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by any city or town of a cemetery providing perpetual care of lots under this 
article, it shall be lawful for the cemetery to provide in its agreement with pur- 
chasers that in event of the voluntary purchase by such municipality of such 
cemetery property, such cemetery may retain for its own any amount accumulated 
in such perpetual care fund on sale of lots made subsequent to the ratification of 
this article: Provided, such municipality purchasing and accepting a conveyance 
of said cemetery property shall, as part consideration for making by such cemetery 
of said conveyance, assume in writing all obligations of such cemetery in con- 
nection with the maintenance thereof. (1943, c. 644, s. 12.) 

Applied in Blue Ridge Memorial Park, 
incayeU mou wat, bank, Inc. 237mN. CG: 
Paps 3 baee(ed) 617 (1953). 


§ 65-30. Burial Association Commissioner to administer article; 
examinations.—This article, shall be administered by the Burial Association 
Commissioner of North Carolina, who shall make periodic examination of affairs 
of such cemeteries to ascertain whether they are in fact complying with the terms 
hereof. Examinations shall be made not less frequently than once a year and 
more frequently if by him deemed necessary. Such examination shall extend back 
into the business of the cemeteries as far as the Burial Association Commissioner 
shall deem it necessary in order to show a true picture of the cemetery’s financial 
condition. (1943, c. 644, s. 13; 1945, c. 351, s. 1.) 

Editor’s Note. — The 1945 amendment 
added the last sentence. 


§ 65-31. Violation of article a misdemeanor. — Any such cemetery 
owner or manager who fails to comply with any of the provisions of this article 
shall be guilty of a misdemeanor and upon conviction therefor shall be fined two 
hundred dollars, or imprisoned for not exceeding thirty days. (1943, c. 644, s. 


14.) 


§ 65-32. Licenses for persons selling grave space; revocation. — 
All persons offering to sell grave space under any plan herein authorized shall 
be licensed by said Commissioner without payment of any license fee, and such 
license, for good cause shown, may, in the discretion of the Commissioner, be 
revoked. (1943, c. 644, s. 15.) 


§ 65-33. Certain powers delegated to cemetery manager.—The su- 
perintendent, manager, and assistant superintendent of such cemetery shall have 
all the powers of a deputy sheriff of the county in which such cemetery is located 
to enforce the law, maintain order, abate nuisances, and prevent vandalism in 
such cemetery. (1943, c. 644, s. 16.) 


§ 65-34. Prosecution of violations; revocation and restoration of 
license; article part of contracts.—lIt shall be the duty of the Burial Com- 
missioner to prosecute or cause to be prosecuted all violations of this article, and 
upon the conviction of the owner or manager of a public cemetery of such vio- 
lation, and upon failure of such owner or manager to correct such violation 
within thirty days thereafter, then, in addition to such other penalties as may 
result from such conviction, the Burial Commissioner may, in his discretion, 
revoke the license of such cemetery. Said Commissioner may, in his discretion, 
upon application by such cemetery, thereafter restore to it its license if such 
cemetery corrects the violation of this article, on account of which its owner or 
manager was convicted, as well as any other violations thereof known to the 
Commissioner. ‘This article shall be written into and become a part, where appli- 
cable, of all contracts and certificates issued hereunder. (1943, c. 644, s. 17.) 


§ 65-35. Effect of certain other laws.—This article shall not be sub- 
ject to any other laws respecting insurance companies of any class, nor shall 
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same be subject to the laws affecting the sale of securities or laws affecting mutual 
burial or assessment insurance associations, excepting only as this article, or 
amendments hereof, shall expressly provide. (1943, c. 644, s. 18.) 


§ 65-36. Funds for expenses of supervision.—In order to meet the ex- 
penses of the supervision of the cemeteries herein provided for, the Burial As- 
sociation Commissioner shall assess each cemetery operating under the terms of 
this article the sum of twenty-five dollars ($25.00) plus an amount calculated in 
proportion to the number of grave spaces sold in the preceding year so that the 
total assessments on all cemeteries shall in the aggregate amount to three thou- 
sand dollars ($3,000.00) each year, which said amount shall be deposited and com- 
mingled with all other funds coming into the hands of the Burial Association 
Commissioner and he may use said sum of money derived from this section in 
the discharge of the duties delegated to him by the laws of North Carolina. The 
assessments provided for in this section shall be due and payable on the first day 
of July, one thousand nine hundred and forty-five, and on the first day of July 
of each and every year thereafter. If any cemetery shall fail or refuse to pay the 
said assessment to the Burial Association Commissioner within thirty (30) days 
after the making of said assessment, then and in that event the said Burial As- 
sociation Commissioner is hereby directed and empowered to cancel the license 
of stich cemetery,  (1945)-ch351j svZ -#1955;00 2585s) 2) 


Editor’s Note. — The 1945 amendment The former section was codified from 
repealed the former section, which ex- Session Laws 1943, c. 644, s. 19. 
empted certain counties and cemeteries The 1955 amendment increased the 


from the application of the article, and amount of the assessment. 
inserted in lieu thereof the present section. 


ARTICLE 8. 
Municipal Cemeteries. 


§ 65-37. Authority to take possession of and continue the use of 
certain lands as cemetery.—In any case where property not under the control 
or in the possession of any church or religious organization in any town or 
municipality has been heretofore set aside or used for cemetery purposes, and 
the trustees or owners named in the deed or deeds for said property have died, 
or are unknown, or the deeds of conveyance have been lost or misplaced and no 
record of title thereto has been found, and said property has been occupied and 
used for burial purposes for a time sufficient to identify its use as cemetery prop- 
erty, the municipality in which any such cemetery property is located is hereby 
authorized and empowered in its discretion to appropriate and take possession of 
all such land within its corporate limits which has heretofore been used for ceme- 
tery purposes and such adjoining land not held or owned by known claimants of 
title, and to cause the same to be surveyed and lines established and to designate 
and ies the said property as a cemetery, or burial ground. (1947, c. 821, 
Suxd. 


§ 65-38. Racial restrictions as to use of cemeteries for burial of 
dead.—In the event said property has been heretofore used exclusively for the 
burial of members of the negro race, then said cemetery or burial ground so 
established shall remain and be established as a burial ground for the negro race. 
In the event said property has been heretofore used exclusively for the burial of 
members of the white race, then said cemetery or burial ground so established 
shall remain and be established as a burial ground for the white race. (1947, c. 
S21 s.425) 


§ 65-39. Subdivision into burial plots; sale of lots and use of pro- 
ceeds.—Said town or municipality shall have power and authority in such cases 
to cause the same to be subdivided and to lay off and allot for family burial plots 
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any property heretofore appropriated or used for burial purposes for or by differ- 
ent families without any charge therefor, and to cause the remainder of said prop- 
erty to be subdivided and laid off into lots; and shall have the power and authority 
to sell to any person or persons for burial purposes, any of said lots so subdivided 
and surveyed, except those heretofore appropriated as referred to in this section 
of this article, and use the proceeds of such sale for the improvement and upkeep 
of said cemetery property. (1947, c. 821, s. 3.) 


§ 65-40. Appropriations for improvement and maintenance; appli- 
cation of existing laws.—In the event any town or municipality appropriates 
or takes possession of land used for cemetery purposes as set forth and described 
herein, it is further authorized and empowered to appropriate and use such funds 
as may be necessary and proper for the improvement and maintenance of said 
cemetery; and all statutes and ordinances heretofore enacted and passed relative 
to cemeteries in said town or municipality, are hereby made applicable to said 
cemetery property. (1947, c. 821, s. 4.) 
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Commerce and Business. 
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UREICL NG Le 
Regulation and Inspection. 


§ 66-1. County commissioners to appoint inspectors.—The board of 
county commissioners may appoint for their county or any township thereof in- 
spectors for any article of commerce the inspection of which is not otherwise pro- 
vided for by law, who shall hold office for the term of five years after their em- 
ployment. (Rev., ss. 4637, 4669; C. S., s. 5068.) 


66-2. Vacancies in office of inspectors; assistants; principal lia- 
ble.—Whenever there shall be a vacancy in the office of inspector while the county 
commissioners are not in session, any three justices may appoint some other fit 
person until the next succeeding meeting of the board; or if any inspector shall 
be rendered incapable of performing his duty by sickness or other accident, he 
may, with the consent of three justices, appoint some other person as assist- 
ant during his sickness or other disability, which consent shall be certified under 
their hands and lodged with the clerk of the board of commissioners, and such 
assistant shall take the same oaths as inspectors; and the inspector shall be liable 
to the same fines and penalties for the assistant’s misbehavior as for his own. 
(1784, c. 206, .623:5;1793,\c. 386: 1799). 539,s. 2° 1811, c 807,05: GO cols ae 
C., c) 00,829 * Code; s. 2989) Revi 6 4056107 oe 0000, 


§ 66-3. Bond of inspector; fees. — The said inspector shall enter into 
bond in the sum of five hundred dollars, payable to the State of North Carolina, 
conditioned for the faithful performance of the duties of his office, which bond 
the board shall take; and he shall be entitled to such fees as may be prescribed 
by the board. (1848, c. 43, s. 3; R. C., c. 60, s. 76; Code, s. 3053; Rev., s. 4671; 
CL eas nOsla) 


§ 66-4. Falsely acting as inspector.—If any person, who is not a legal 
or sworn inspector of lumber or other articles, presume to act as such, he shall 
forfeit and pay one hundred dollars, and be guilty of a misdemeanor. (1824, c. 
1794, s:. 33 R. C..c760, 5.69. Codes: 3046; Rey, 6=3580; Cas mswol 2m 


§ 66-5. Penalty for sale without inspection. — If any person shall sell 
any article of forage or provision, of which inspection is required in accordance 
with this article, without the same having been inspected as required, he shall, 
for every offense, forfeit and pay one hundred dollars. (1850, c. 74, s.2; R. C, 
c. 60;"s3'/7,; Codes. 3054 sRev.s..46/2. Chemo 50758) 


§ 66-6. Penalty on master receiving without inspection.—No master 
or commander of any vessel shall take on board any cask or barrel or other com- 
modity, liable to inspection as aforesaid, without its being inspected and branded 
as required, under the penalty of two hundred dollars for each offense. (1784, 
c. 206, s. 6; R. C., c, 60, s. 59; Code, ss. 3036, 30377" Revs 4824657) 4658-1 Ga ae 
s. 5074.) 

Local Modification. — Town of New 
Berns C. 5.18 5074. 


§ 66-7. Who to pay inspectors’ fees; penalty for extortion. — The 
fees of inspectors shall be paid by the purchaser or exporter of the articles in- 
spected, and if any inspector shall receive any greater fees than are by law al- 
lowed, he shall forfeit and pay ten dollars for every offense to any person suing 
for the same. (1824, c. 1254, ss. 1, 2; R. C., c. 60, s. 79; Code, s. 3055; Rev., s. 
4673')'Co Saiee07 58) 


§ 66-8. Firewood in towns. — All firewood sold in incorporated towns 
shall be sold by the cord and not otherwise; and each cord shall contain eight feet 
in length, four feet in height and four feet in breadth; and shall be corded by the 
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seller, under the penalty of two dollars for each offense, to the use of the in- 
former. (1784, c. 211; R. C., c. 60, s. 72; 1880, c. 401; Code, s. 3049; Rev., s. 
A067 $C. Se 5081; ) 


66-9. Gas and electric light bills to show reading of meter, — It 
shall be the duty of all gas companies and electric light companies selling gas and 
electricity to the public to show, among other things, on all statements or bills 
rendered to consumers, the reading of the meter at the end of the preceding month, 
and the reading of the meter at the end of the current month, and the amount 
of electricity, in kilowatt hours, and of gas, in feet, consumed for the current 
month; provided, however, that nothing herein contained shall be construed to 
prohibit any gas or electric company from adopting any method of and times of 
reading meters and rendering bills that may be approved by the North Carolina 
Utilities Commission. 

Any gas or electric light company failing to render bills or statements, as pro- 
vided for in this section, shall be subject to a penalty of ten dollars for each vio- 
lation of this section or failure to render such statements, recoverable before a 
justice of the peace by any person suing for the same; but this section shall not 
apply to bills and accounts rendered customers on flat rate contracts. (1915, ¢. 
POUR S.3S.y DUSZ 01 Q0 ORC o/s ) 

Editor’s Note. — The 1959 amendment 
added the proviso to the first paragraph. 


§ 66-10. Failure of junk dealers to keep record of purchases mis- 
demeanor.—Every person, firm, or corporation buying brass or copper, or any 
other metal, or any rubber, or leather and rubber belts and belting, as junk, shall 
keep a register and shall keep therein a true and accurate record of each pur- 
chase, showing the description of the article purchased, the name from whom pur- 
chased, the amount paid for the same, the date thereof, and also any and all marks 
or brands upon said metal, rubber, or leather and rubber belts and belting. The 
said register and the metal and rubber, and leather and rubber belts and belting 
purchased shall be at all times open to the inspection of the public. A failure to 
comply with these requirements or the making of a false entry concerning such 
metals, rubber, or leather, or rubber belts, or belting shall constitute a misde- 
meanor. 

Every person, firm or corporation engaged in the business of buying or dealing 
in what is commonly known as “junk”, including scrap metal of every kind, na- 
ture or description, glass, waste paper, burlap, cloth, cordage, rubber, leather, 
belting of every kind, or brass, in addition to the above requirements, shall make 
and keep a record of the name and address of the person from whom such junk 
is purchased and the license number, if any, and if there is no license, a descrip- 
tion of the vehicle in which such junk is delivered. Any person, firm or corpora- 
tion who or which fails to comply with the requirements of this paragraph shall 
be guilty of a misdemeanor and upon conviction shall be fined not in excess of 
fifty dollars ($50.00) in the discretion of the court. (1917, c. 46; C. S., s. 5090 ; 
US PACA AW 

Local Modification. — Anson, Caldwell, Editor’s Note. — The 1957 amendment 
Davidson, Randolph, Robeson: C. S., § added the second paragraph to this section. 
5090; Beaufort, Bertie, Harnett, Martin, 

Onslow, Perquimans and Washington: 
1953, c. 1154; Stanly: 1939, c. 154. 


§ 66-11. Dealing in certain metals regulated; purchasing from 
minors; violations of section misdemeanor.—Every person, firm, or corpo- 
ration buying railroad brasses or any composition metal specially used in the op- 
eration of trains, or brasses, composition metals, or copper of the kind or quality 
used by manufacturing or power plants, shall keep a register and shall insert 
therein a true and accurate record of each purchase, showing the name of the per- 
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son from whom purchased, the amount paid for the same, the date thereof, and 
also any and all marks or brands upon such metal. The register shall be at all 
times open to the inspection of the public. Any person or dealer buying or sell- 
ing metals without complying with this section shall be guilty of a misdemeanor; 
and any person making a false entry in such register shall be guilty of a misde- 
meanor. [Every person, firm, or corporation who shall buy or receive any such 
metals from persons under twenty-one years old, or who shall buy or receive any 
such metals after the same have been broken up and the marks or brands oblit- 
erated, shall be guilty of a misdemeanor; and every person buying, receiving or 
selling, or offering for sale metals broken into small pieces, or so broken as to 
obliterate the marks or brands, shall be prima facie presumed to have received 
such metals knowing the same to have been stolen. (1907, c. 464; 1909, c. 855, 
Sree Os, Se Uo Le) 
ZARTICLE Jf 


Manufacture and Sale of Matches. 


§ 66-12. Requirements for matches permitted to be sold.—No per- 
son, association, or corporation shall manufacture, store, offer for sale, sell or 
otherwise dispose of or distribute white phosphorous, single-dipped, strike-any- 
where matches of the type popularly known as “parlor matches ;”’ nor manufac- 
ture, store, sell, offer for sale, or otherwise dispose of, or distribute, white phos- 
phorous, double-dipped, strike-anywhere matches or any other type of double- 
dipped matches, unless the bulb or first dip of such match is composed of a so- 
called safety or inert composition, nonignitible as an abrasive surface; nor manu- 
facture, store, sell, or offer for sale, or otherwise dispose of or distribute matches 
which when packed in a carton of five hundred approximate capacity and placed 
in an oven maintained at a constant temperature of two hundred degrees F., will 
ignite in eight hours; nor manufacture, store, offer for sale, sell or otherwise 
dispose of, or distribute, blazer, or so-called wind matches, whether of the so- 
called safety or strike-anywhere type. (1915, c. 109, s. 12, I; C. S., s. 5113.) 


§ 66-13. Packages to be marked.—No person, association, or corpora- 
tion shall offer for sale, sell or otherwise dispose of, or distribute, any matches, 
unless the package or container in which such matches are packed bears, plainly 
marked on the outside thereof, the name of the manufacturer and the brand or 
trademark under which the matches are sold, disposed of, or distributed. (1915, 


CrLOQNSAIZA IE: Guswest alias) 


§ 66-14. Storage and packing regulated. — No more than one case of 
each brand of matches of any type or manufacture shall be opened at any one 
time in the retail store where matches are sold or otherwise disposed of; nor shall 
loose boxes or paper-wrapped packages of matches be kept on shelves or stored 
in such retail stores at a height exceeding five feet from the floor; all matches 
when stored in warehouses must be kept only in properly secured cases, and not 
piled to a height exceeding ten feet from the floor; nor be stored within a hori- 
zontal distance of ten feet from any boiler, furnace, stove, or other like heating 
apparatus; nor within a horizontal distance of twenty-five feet from any explo- 
sive material kept or stored on the same floor. All matches shall be packed in 
boxes or suitable packages, containing not more than seven hundred matches in 
any one box or package: Provided, however, that when more than three hun- 
dred matches are packed in any one box or package the said matches shall be ar- 
ranged in two nearly equal portions, the heads of the matches in the two portions 
shall be placed in opposite directions, and all boxes containing three hundred and 
fifty or more matches shall have placed over the matches a center-holding or pro- 
tecting strip, made of chip board, not less than one and one-quarter inches wide; 
said strip shall be flanged down to hold the matches in position when the box is 
Fee into the shuck or withdrawn from it. (1915, c. 109, s. 12, II; C. S., s. 
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§ 66-15. Shipping containers regulated.—All match boxes or packages 
shall be packed in strong shipping containers or cases; maximum number of match 
boxes or packages contained in any one shipping container or case shall not ex- 
ceed the following number: 


Nominal Number 


Number of Boxes of Matches per Box 
YZ gross 700 
1 gross 500 
2 gross 400 
3 gross 300 
5 gross 200 
12 gross 100 
20 gross over 50 and under 100 
25 gross under 50 


No shipping container or case constructed of fiber board, corrugated fiber 
board, or wood, nailed or wirebound, shall exceed a weight, including its con- 
tents, of seventy-five pounds; and no lock-cornered wooden case containing 
matches shall have a weight, including its contents, exceeding eighty-five pounds ; 
nor shall any other article or commodity be packed with matches in any such con- 
tainer or case; and all such containers and cases in which matches are packed shall 
have plainly marked on the outside of the container or case the words “Strike- 
Anywhere Matches” or “Strike-on-the-Box Matches.” (1915, c. 109, s. 12, III; 
Ceo. Ss. 5116.) 


§ 66-16. Violation of article a misdemeanor.—Any person, association, 
or corporation violating any of the provisions of this article shall be fined for 
the first offense not less than five dollars nor more than twenty-five dollars, and 
for each subsequent violation not less than twenty-five dollars. (1915, c. 109, s. 


12 PUN FEC isos) l/s) 
ARTICLE 3. 


Candy and Similar Products. 


§ 66-17. Sale, etc., of candy or other food not complying with 
health and pure food laws. — It shall be unlawful for any person, firm or cor- 
poration, or agent of any person, firm or corporation, to consign, sell, possess or 
use any candy or other product within this State that does not comply with all 
federal and State health and pure food laws in force and effect in North Caro- 
liapenGt939:, G.4323,1/Shah.) 

Editor’s Note. — For comment on this 
article, see 17 N. C. Law Rev. 384. 


§ 66-18. Manufacturer to pay tax upon products consigned to per- 
son, etc., other than licensed wholesale or retail merchant.—Any manu- 
facturer of candy or similar products, or the agent of such manufacturer, who 
consigns any such products to any person, firm or corporation other than a li- 
censed wholesale or retail merchant in the State of North Carolina shall be lia- 
ble for and pay to the State of North Carolina a tax of three per cent (3%) up- 
on the gross retail sales price of merchandise so consigned and/or sold: Pro- 
vided such manufacturers shall be entitled to a refund or credit for taxes paid 
on such consigned goods as are returned by the consignee to said manufacturers. 


(3 O C25, S22.) 


§ 66-19. Regulations as to possession and sale.—It shall be unlawful 
for any person, firm or corporation other than a licensed wholesale or retail 
merchant in the State of North Carolina to consign, possess or use any article 
upon which the tax provided for in § 66-18 preceding is payable, or for any con- 
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signee to sell such product, unless the manufacturer thereof is registered with the 
Commissioner of Revenue of the State of North Carolina for payment of said tax. 
(1030 MC HOZS emo.) 


§ 66-20. Commissioner of Revenue may require reports.—The Com- 
missioner of Revenue shall have authority to require a report, at such times as he 
may require, from every person, firm or corporation manufacturing candy or sim- 
ilar products, or from the agent of any such manufacturer, of the names and ad- 
dresses of all consignors, other than licensed merchants, to whom consignment of 
such merchandise is made. (1939, c. 323, s. 4.) 

Editor’s Note. — The word “consignors” volume of the General Statutes, was prob- 
in line five of this section, which also ap- ably intended to read “consignees.” 
pears in the original act and in the original 


§ 66-21. Violators deprived of legal redress.—The consignor shall not 
have the right to sue in any court of law in this State for the collection of monies 
resulting from the sale of merchandise sold in violation of this article. (1939, c. 
O20) Se) 


§ 66-22. Violations made misdemeanor.—Any person convicted for the 
violation of this article shall be guilty of a misdemeanor and subject to a fine of 
not exceeding one hundred dollars ($100.00) or imprisonment for not exceeding 
thirty days or both fine and imprisonment in the discretion of the court. (1939, 
GCLOZS GS. Gn) 


ARTICLE 4. 
Electrical Materials, Devices, Appliances and Equipment. 


§ 66-23. Sale of electrical goods regulated. — Every person, firm or 
corporation before selling, offering for sale or exposing for sale, at retail to the 
general public or disposing of by gift as premiums or in any similar manner any 
electrical material, devices, appliances or equipment shall first determine if such 
electrical materials, devices, appliances and equipment comply with the provision 
of this. articles) (1033 erp onsale) 


§ 66-24. Identification marks required. — All electrical materials, de- 
vices, appliances and equipment offered for sale, exposed for sale at retail to the 
general public, or disposed of by gift as premiums or in any similar manner shall 
have the maker’s name, trademark, or other identification symbol placed thereon, 
together with such other markings giving voltage, current, wattage, or other ap- 
propriate ratings as may be necessary to determine the character of the material, 
device, appliance or equipment and the use for which it is intended; and it shall 
be unlawful for any person, firm or corporation to remove, alter, change or de- 
face the maker’s name, trademark or other identification symbol. (1933, c. 555, 


Sia) 


§ 66-25. Acceptable listings as to safety of goods.—The electrical in- 
spector shall accept, without further examination or test, the listings of Under- 
writers’ Laboratories, Inc., as evidence of safety of such materials, etc., so long 
as the listing continues in effect to his knowledge and, so long as information and 
experience have not demonstrated, in his judgment, that any specific listed ma- 
terials, etc., are not safe. 

The electrical inspector may accept as evidence of safety of such materials, etc., 
where not of types for which such Underwriters’ Laboratories listings are in ef- 
fect, such evidence by way of records of tests and examinations by bodies he 
deems properly qualified, as he deems necessary to assure him of the safety of 
such materials, etc. But such acceptance cannot be made to apply to other than 
the stock of materials, etc., for which such evidence has been specifically secured. 
One body whose evidence of safety shall be accepted by the electrical inspector 
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for specific stocks is the Insurance Commission of the State of North Carolina, 
if the stock in question has been submitted to the examinations and tests required 
by that Commission, and that Commission has certified that in its judgment the 
stock conforms to the State law, to the requirements of this article, and to any 
additional requirements deemed necessary for safety in the judgment of that Com- 
mission. 

The electrical inspector may decline to accept any evidence of safety other than 
that provided by Underwriters’ Laboratories listings, for specific materials, etc., 
of types for which such listings are available. 

The electrical inspector, in accepting listings of Underwriters’ Laboratories, 
shall keep in file as far as practicable, copies of all Underwriters’ Laboratories 
listings in effect, and copies of the recorded standards, requirements, tests and 
examinations of Underwriters’ Laboratories for such materials, etc., or shall when 
necessary refer to the files of such information maintained by the Insurance Com- 
mission of North Carolina. The words “electrical inspector’ when used in this 
article shall be construed to refer to any duly licensed and employed electrical in- 
spector of the State or any governmental agency thereof. (1933, c. 555, s. 3.) 


§ 66-26. Legal responsibility of proper installations unaffected. — 
This article shall not be construed to relieve from or to lessen the responsibility 
or liability of any party owning, operating, controlling or installing any electrical 
materials, devices, appliances or equipment for damages to persons or property 
caused by any defect therein, nor shall the electrical inspector be held as assum- 
ing any such liability by reason of the approval of any material, device, appliance 
or equipment authorized herein. (1933, c. 555, s. 4.) 


§ 66-27. Violation made misdemeanor.—Any person, firm or corpora- 
tion who shall violate any of the provisions of this article shall be guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine of not more 
than fifty ($50.00) dollars or imprisonment for not more than thirty days. (1933, 
Gee J Og GRAOE) 


AP TICLe. a: 
Sale of Phonograph Records or Electrical Transcriptions. 


§ 66-28. Prohibition of rights to further restrict or to collect roy- 
alties on commercial use.—When any phonograph record or electrical tran- 
scription, upon which musical performances are embodied, is sold in commerce 
for use within this State, all asserted common-law rights to further restrict or to 
collect royalties on the commercial use made of such recorded performances by 
any person is hereby abrogated and expressly repealed. When such article or 
chattel has been sold in commerce, any asserted intangible rights shall be deemed 
to have passed to the purchaser upon the purchase of the chattel itself, and the 
right to further restrict the use made of phonograph records or electrical tran- 
scriptions, whose sole value is in their use, is hereby forbidden and abrogated. 

Nothing in this section shall be deemed to deny the rights granted any person 
by the United States Copyright Laws. The sole intendment of this enactment 
is to abolish any common-law rights attaching to phonograph records and elec- 
trical transcriptions, whose sole value is in their use, and to forbid further re- 
strictions of the collection of subsequent fees and royalties on phonograph records 
and electrical transcriptions by performers who were paid for the initial perform- 
ance at the recording thereof. (1939, c. 113.) 


ARTICLE 6. 
Sale of Nursery Stock. 


§ 66-29. Agreements for spraying, pruning, etc.—Every person, firm 
or corporation, who shall sell, barter or exchange any nursery stock in the State 
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of North Carolina, who shall promise or agree, either in the written contract of 
sale, orally or otherwise, that such person, firm or corporation, selling, exchanging 
or bartering such nursery stock, will spray, prune or otherwise look after or serv- 
ice such nursery stock for any period of time after the said sale is made, shall be- 
fore engaging in such business in the State of North Carolina post with the Com- 
missioner of Agriculture a good and sufficient bond in the sum of one thousand 
dollars ($1,000.00) payable to the State of North Carolina, and conditioned that 
such person, firm or corporation, shall well and truly comply with the contract of 
sale containing such promise and agreements either written or oral. 

This regulation shall apply to any agent or employee of any person, firm or 
corporation engaging in such business in the State of North Carolina, but one 
bond given by the principal shall be sufficient for all agents representing such 
principal. (1939, c. 189.) 

ARTICLE 7. 


Tagging Secondhand Watches. 


§ 66-30. Definitions. — The following terms as used in this article are 
hereby defined as follows: 

(1) “Consumer” means an individual, firm, partnership, association or cor- 
poration, who buys for their own use or for the use of another, but 
not for resale. 

(2) “Person” means a person, firm, partnership or corporation, but shall 
not include a receiver, trustee in bankruptcy, trustee under a mort- 
gage, deed of trust or contract securing any indebtedness, and execu- 
tor or administrator while acting as such, or any person acting under 
an order of court or as a licensed pawnbroker. 

(3) “Secondhand watch” means a watch as a whole, or any part thereof, 
which has previously been sold to a consumer, or a watch whose case 
or movement, serial numbers or other distinguishing numbers or iden- 
tification marks have been erased, defaced, removed, altered or 
covered, or a watch any part of which has been replaced by parts from 
another make or model watch. (1941, c. 244, s. 1.) 


§ 66-31. Tags required; ‘‘sell’’ defined.—Any person, or agent or em- 
ployee thereof, who sells a secondhand watch, as herein defined, shall affix and 
keep affixed to the same a tag with the words “secondhand” legibly written or 
printed thereon in the English language. For the purpose of this section, “sell” 
includes an offer to sell or exchange, expose for sale or exchange, possess with 
intent to sell or exchange and to sell or exchange. (1941, c. 244, s. 2.) 


§ 66-32. Invoices delivered to purchasers; duplicate invoices open 
to inspection.—Any person, or agent or employee thereof who sells a second- 
hand watch, shall deliver to the purchaser a written invoice or bill of sale, setting 
forth the name and address of the seller, the name and address of the purchaser, 
the date of the sale, and a full description of the secondhand watch so sold, with 
the serial numbers, if any, or other distinguishing numbers or identification marks 
on its case and movements. A duplicate of such invoice or bill of sale shall be 
kept on file by the vendor for at least one year from the date of such sale, and 
such duplicate shall be open to inspection during all business hours by any peace 
officer or by any person authorized by any such peace officer to make an investi- 
gation regarding same. (1941, c. 244, s. 3.) 


§ 66-33. Advertisements. — Any person advertising in any manner sec- 
ondhand watches for sale shall state in such advertising that the watches so ad- 
vertised are secondhand watches. (1941, c. 244, s. 4.) 


§ 66-34. Violation of article made misdemeanor.—Any person violat- 
ing any of the provisions of this article shall be guilty of a misdemeanor, and 


836 


§ 66-35 Cu. 66. COMMERCE AND BUSINESS § 66-38 
upon conviction thereof shall be punished by a fine of not more than fifty ($50.00) 
dollars, or by imprisonment for not more than thirty (30) days, or both. (1941, 


c. 244, s. 5.) 
ARTICLE 8. 
Public Warehouses. 


§ 66-35. Who may become public warehousemen.—Any person or any 
corporation organized under the laws of this State whose charter authorizes it to 
engage in the business of a warehouseman, may become a public warehouseman 
and authorized to keep and maintain public warehouses for the storage of cotton, 
goods, wares, and other merchandise as hereinafter prescribed upon giving the 
boramiereimattersrequired:  (1OOL ce. O/aeekev. sa0029  191ON Cc. 212 “Ce Sas. 
5118.) 

Cited in Champion Shoe Machinery Co. 
vameoellensus 976 NY C.30) 147 Se Heol. 
(1929). 


§ 66-36. Bond required. — Every person or every corporation organized 
under § 66-35, to become a public warehouseman, except such as shall have a cap- 
ital stock of not less than five thousand dollars, shall give bond in a reliable bond- 
ing or surety company, or an individual bond with sufficient sureties, payable to 
the State of North Carolina, in an amount not less than ten thousand dollars, to 
be approved, filed with and recorded by the clerk of the superior court of the 
county in which the warehouse is located, for the faithful performance of the du- 
ties of a public warehouseman; but if such person or corporation has a capital 
stock of not less than five thousand dollars, then it shall not be required to give 
the bond mentioned in this section. (1901, c. 678, s. 2; 1905, c. 540; Rev., s. 
S030 src e001 919 c.Z126 CO aos So l19s) 


§ 66-37. Person injured may sue on bond.—Whenever such warehouse- 
man fails to perform any duty or violates any of the provisions of this article, 
any person injured by such failure or violation may bring an action in his name 
and to his own use in any court of competent jurisdiction on the bond of said 
watehouseman. |‘(1901, c/ 678, s..3; Rev., s./3031; C..S., s. 5120.) 


Warehousemen are liable under the gen-_ the effect that such corporation shall not 


eral law for their negligence causing dam- 
age to articles stored with them. Motley 
Co. v. Warehouse Co., 122 N. C. 847, 30 
S. E. 3 (1898); Motley v. Southern Finish- 
ing, etc,, Co.) 124° N.. C5 232, 32 Si E. 555 
(1899). 

Care Required of Bailee—Where it was 
known to bailor at time of storage that the 
bailee knew nothing about tobacco, and had 
no experience in handling it, the bailee will 
not be held liable for injury resulting from 
want of skill and experience; but will be 
bound to use such ordinary care as a pru- 
dent man would exercise to guard against 
moisture in the structure of the warehouse 
and the location of the tobacco. Motley 
v. Southern Finishing Co., 126 N. C. 339, 
35 S. E. 601 (1900). 


be liable for loss or damages not provided 
for in its warehouse receipt or contract, 
attempts to confer exclusive privileges and 
is therefore unconstitutional and _ void. 
Motley Co. v. Warehouse Co., 122 N. C. 
347, 30S. EB. 3 (1898). 

The measure of damages for property 
damaged while in the care of a storage or 
warehouse company is the difference be- 
tween the market value of the property 
in its damaged condition and what it would 
have sold for, if undamaged, on the day 
of its return to the owner. Motley Co. v. 
Warehouse Co., 122 N. C. 347, 30 S. E. 3 
(1898). 

Carrier’s Liability as Warehouseman. — 
See Poythress v. Durham & Southern R. 
Com tAa5 ENWIG5 39 G2nor ES sis. (1908)% 


Provision against Liability—A provision Bank v. Southern R. Co., 153 N. C. 346, 
in a charter of a warehouse corporation to 69 S. E. 261 (1910). 
§ 66-38. When insurance required; storage receipts. — Every such 


warehouseman shall, when requested thereto in writing by a party placing prop- 
erty with it on storage, cause such property to be insured; every such warehouse- 
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man shall give to each person depositing property with it for storage a receipt 

therefor. V (1901) 667805243) 1905 fern540 is, 2; Revi smG0323-@; Seen olZis) 
Cross Reference. — As to warehouse re- 

ceipts, see § 27-1 et seq. 


§ 66-39. Books of account kept; open to inspection.—Every such 
warehouseman shall keep a book in which shall be entered an account of all its 
transactions relating to warehousing, storing, and insuring cotton, goods, wares, 
and merchandise, and to the issuing of receipts therefor, which books shall be 
open to the inspection of any person actually interested in the property to which 
such entry relates. (1901, c. 678, s. 7; Rev., s. 3035; C. S., s. 5122.) 


§ 66-40. Unlawful disposition of property stored.—lf any person un- 
lawfully sells, pledges, lends, or in any other way disposes of or permits or is a 
party to the unlawful selling, pledging, lending, or other disposition of any goods, 
wares, merchandise, or anything deposited in a public warehouse, without the au- 
thority of the party who deposited the same, he shall be punished by a fine not 
to exceed two thousand dollars and by imprisonment in the State’s prison for not 
more than three years; but no officer, manager, or agent of such public ware- 
house shall be liable to the penalties provided in this section unless, with the in- 
tent to injure or defraud any person, he so sells, pledges, lends, or in any other 
way disposes of the same, or is a party to the selling, pledging, lending, or other 
disposition of any goods, wares, merchandise, article, or thing so deposited. 
C1901, Cy O/Gas tl REY eet ooo Gm enomo ko 

Cross Reference. — As to warehouse re- 
ceipts, see § 27-1 et seq. 


ARTICLE 9. 
Collection of Accounts. 


§ 66-41. Permit from Commissioner of Insurance.—Any person, firm 
or corporation within the State of North Carolina engaging in the collection of ac- 
counts for a percentage consideration of the account collected, or upon any other 
basis than regular employment, shall, before engaging in such business within the 
State of North Carolina, apply to and receive from the Commissioner of Insurance, 
a permit to engage in such business, which permit shall at all times be prominently 
displayed in each office of the person, firm, or corporation to whom or to which 
the permit is issued, and the number of said permit shall be printed in bold type 
upon all letterheads, stationery and forms used by the person, firm or corporation 
holding said permit. (1931, c.217, s; 1;11943;.c. 170; 1959) c. 1194"se iy) 


Editor’s Note. — The 1959 amendment 


nonresident collection agency, and defend- 


substituted “each” for “the main” in line ant, a State resident, calling for the collec- 
seven. tion of the accounts of the defendant in 

Contract in Violation of Article Not En- this State, was not enforceable in this 
forceable. — A contract entered into and State. Divine v. Wautauga Hospital, 137 
signed in this State between plaintiff, a F. Supp. 628 (1956). 


§ 66-42. Application to Commissioner for permit.—The person, firm, 
or corporation desiring to secure a permit as provided in § 66-41, shall make ap- 
plication to the Commissioner of Insurance upon such form as the Commissioner 
may provide, and shall submit with such application any and all information which 
the Commissioner may require to assist him in determining the financial condi- 
tion, business integrity, method of operation and protection to the public offered 
by the person, firm or corporation filing the application. Information required 
shall include evidence of good moral character, that no unsatisfied judgments 
are against the person, firm or corporation filing the application, and a financial 
statement showing that the applicant’s assets exceed liabilities. All information 
submitted shall be sworn to by the responsible officer, member of the firm, or in- 
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dividual, as in each case necessary, and the Commissioner shall have the right to 
require any and all additional information which, in his judgment, might assist 
him in determining whether or not the applicant is entitled to the permit sought. 
193 Wea 21 7, teitiee 1943 5'ci/ O59 ac) 1194-62) 

Editor’s Note. — The 1959 amendment 
inserted the second sentence. 


§ 66-42.1. Bond requirement.—As a condition precedent to the issuance 
of any permit under G. S. 66-41 to any person, firm or corporation, such person, 
firm or corporation shall file with the Commissioner of Insurance and shall there- 
after maintain in force while licensed a bond in favor of the State of North 
Carolina and executed by a surety company duly authorized to transact business 
in this State. Such bond shall be in an amount and in such form as the Com- 
missioner of Insurance may require, except that the bond shall be for not less than 
five thousand dollars ($5,000.00) and conditioned upon the faithful accounting 
and payment over of any funds collected for any other person, firm or corpo- 
ration. The bond shall be continuous in form and shall remain in full force and 
effect until all monies collected have been accounted for, and it shall be expressly 
stated in the bond that it is for the benefit of any person, firm or corporation 
for whom said collection agency engages in the collection of accounts. (1943, c. 


170; 1959, c, 1194, s. 3.) 


§ 66-42.2. Record of business in State.—Each person, firm or corpo- 
ration licensed as collection agency in North Carolina shall maintain an office 
in this State and keep and maintain a full and correct record of all business 
done in this State, and all such records shall be open to inspection by the Com- 
missioner or his duly authorized deputy upon demand. (1959, c. 1194, s. 3.) 


§ 66-42.3. Licenses to meet requirements of article. — All licenses 
and renewals of licenses issued by the Insurance Department on or after July 1, 
1959, under the provisions of this article, shall meet the requirements of this 
article. (1959, c. 1194, s. 3%.) 


§ 66-43. Hearing granted applicant if application declined; appeal. 
—If, for any reason, upon the application made and upon the consideration of 
the data submitted with the application or items, the Commissioner shall be of the 
opinion that a permit should not be issued to the applicant, he shall decline the 
same, giving notice of his action to the applicant. Following notice, the applicant 
shall have ten days within which to submit additional information in support of 
his application, and if, upon further hearing upon the application and additional 
information, the Commissioner shall again decline to issue the permit, the appli- 
cant shall have the right to appeal to the superior court and his appeal shall stand 
for hearing in the superior court of the county of Wake, and the evidence, data 
and information submitted to the Commissioner shall constitute the record in the 
superior court, and the same shall be heard by the judge of the superior court 
to determine whether or not the Commissioner had evidence sufficient to justify 


HiseacOre 193 le ce2L/. -S.31) 


§ 66-44. Application fee; issuance of permit; contents and du- 
ration. — Upon the filing of the application and information hereinbefore re- 
quired, the Commissioner may require the applicant to pay a fee of $50.00, and no 
permit may be issued until this fee is paid. The Commissioner may issue a permit 
if he finds it proper, and in that case no part of the $50.00 shall be returned. If the 
application is denied, the Commissioner shall retain $5.00 of the application fee 
and return the remainder to the applicant. The $5.00 so retained upon applications 
not granted, and the full fee of $50.00 upon applications granted, shall be used in 
paying the expenses incurred in connection with the consideration of such appli- 
cations and the issuance of such permits. 
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Each permit shall state the name of the applicant, his place of business, and the 
nature and kind of business he is engaged in. The Commissioner shall assign to 
the permit a serial number for each year beginning with July first, one thousand 
nine hundred and thirty-one. Each permit shall be for a period of one year, 
beginning with July first and ending with June thirtieth of the following year. 


(1931, c. 217, s. 4.) 


§ 66-45. Revocation of permit.—If the Commissioner shall have issued 
any permit to any person, firm, or corporation as herein provided, and shall have 
information that the holder of the permit is not conducting his business in a busi- 
ness-like way, he shall notify the holder of the permit of a date for a hearing, 
which notice shall name a time and place for the hearing, and at which hearing any 
and all evidence as to the conduct of the business may be heard by the Commis- 
sioner. If, upon the hearing of the evidence, the Commissioner shall be of the 
opinion that the applicant is not entitled to the permit, the Commissioner shall 
cancel said permit, after which time it shall be unlawful for the person, firm or 
corporation whose permit is canceled to engage in the business covered by the 
permit. If the permit be canceled upon hearing, either the holder of the permit 
or the complaining party shall have the right to appeal as hereinbefore provided in 
case the application is denied, and the record of the hearing before the Commis- 
sioner shall be the record in the superior court upon which the judge shall deter- 
mine whether or not the Commissioner had sufficient evidence upon which to 
base his action. (1931, c. 217, s. 5.) 

Editor’s Note. — Though “business-like statute is probably valid, in view of the 
way,” as used in this section, is an exceed- right of appeal to the courts. 9 N. C. 
ingly indefinite standard of conduct, the Law Rev. 390. 


§ 66-46. Rules and regulations; schedule of fees.—The Commissioner 
shall have the right to make any rules or regulations necessary to enforce the pro- 
visions of this article and may approve schedules of fees and methods of collecting 
the same, or make any other rule or regulation necessary to secure the proper 
conduct of the business referred to in this article. (19S Ue 217s. 0) 


§ 66-47. Violation of article a misdemeanor. — Any person, firm or 
corporation who shall engage in the business referred to in this article without 
first receiving a permit, or who shall fail to secure a renewal of his permit upon 
the expiration of the license year, or shall engage in the business herein referred 
to after the permit has been canceled as herein provided, or who shall fail or refuse 
to furnish the information required of the Commissioner, or who shall fail to ob- 
serve the rules and regulations made by the Commissioner pursuant to this article, 
shall, upon conviction, be guilty of a misdemeanor punishable in the discretion of 
Te COUtt (LOS lacy |Z ecuas) 

Cited in Divine v. Wautauga Hospital, 
137 F. Supp. 628 (1956). 


§ 66-48. Disposition of fees.—All fees collected hereunder shall be cred- 
ited to the account of the Commissioner of Insurance for the specific purpose of pro- 
viding the personnel, equipment and supplies necessary to enfore this article, but 
the Director of the Budget shall have the right to budget the revenues received in 
accordance with the requirements of the Commissioner for the purposes herein 
required, and at the end of the fiscal year, if any sum whatever shall remain to 
the credit of the Commissioner, derived from the sources herein referred to, the 
same shall revert to the general treasury of the State to be appropriated as other 


funds sp(1O31cw217/ 6.81943 een 70m 


§ 66-49. Attorneys at law and local county agencies excepted.— 
Nothing in this article shall be construed to apply to legally licensed attorneys at 
law engaged in the practice of the profession of law unless, however, such attor- 
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neys shall engage in the business herein referred to under a trade name, or as a 
corporation, nor shall this article apply or be construed to apply to any person, 
firm or corporation whose business of collecting accounts is limited to the collec- 
tion of such accounts against debtors having residence in the county of the resi- 
dence of such person or firm, or the principal office of such corporations so en- 
gaged in such business. (1931, c. 217, s. 9.) 


ARTICLE 10. 
Fair Trade. 


66-50. Title of article. — This article may be known and cited as the 
elidireltade Act. (1937. c, 550,85. 10)) 
Editor’s Note. — For a discussion of the see 15 N. C. Law Rev. 367. For constitu- 
act from which this article was codified, tionality of article, see note to § 66-52. 


§ 66-51. Definitions. — The following terms, as used in this article, are 
hereby defined as follows: 

(1) “Commodity” means any subject of commerce. 

(2) “Person” means an individual, a corporation, a partnership, an associa- 
tion, a joint-stock company, a business trust or any unincorporated 
organization. “Person” shall not include the State of North Carolina 
or any of its political subdivisions. 

(3) “Producer” means any grower, baker, maker, manufacturer, bottler, 
packer, converter, processor or publisher. 

(4) “Retailer” means any person selling a commodity to consumers for use. 

(5) “Wholesaler” means any person selling a commodity other than a pro- 
ducer or retailer. (1937, c. 350, s. 1.) 


§ 66-52. Authorized contracts relating to sale or resale of com- 
modities bearing trademark, brand or name.—No contract relating to the 
sale or resale of a commodity which bears, or the label or container of which bears, 
the trademark, brand, or name of the producer or distributor of such commodity 
and which commodity is in free and open competition with commodities of the 
same general class produced or distributed by others, shall be deemed in violation 
of any law of the State of North Carolina by reason of any of the following pro- 
visions which may be contained in such contract: 

(1) That the buyer will not resell such commodity at less than the minimum 
price stipulated by the seller. 

(2) That the buyer will require of any dealer to whom he may resell such 
commodity an agreement that he will not, in turn, resell at less than 
the minimum price stipulated by the seller. 

(3) That the seller will not sell such commodity : 

a. To any wholesaler, unless such wholesaler will agree not to resell 
the same to any retailer unless the retailer will in turn agree 
not to resell the same except to consumers for use and at not 
less than the stipulated minimum price, and such wholesaler 
will likewise agree not to resell the same to any other whole- 
saler unless such other wholesaler will make the same agree- 
ment with any wholesaler or retailer to whom he may resell; 
or 

b. To any retailer, unless the retailer will agree not to resell the same 
except to consumers for use and at not less than the stipulated 
minimum price. (1937, c. 350, s: 2.) 


Editor’s Note. — For note on constitu- Trade Act, permitting the manufacturer or 
tionality of fair trade acts, see 31 N. C. distributor of trademarked goods to estab- 
Law Rev. 509. lish the minimum retail sale price of such 

Article Is Constitutional — The Fair goods by contract with wholesalers and re- 
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tailers, and providing that sale by retailers 
not parties to the contracts at prices less 
than those stipulated in the contracts 
should be deemed unfair competition, is 
not void as creating or tending to create 
monopolies in contravention of Art. I, § 
31, of the State Constitution, since the 
restrictions imposed by the act are limited 
and apply solely to trademarked goods in 
their vertical distribution from manufac- 
turer or distributor through the whole- 
salers and retailers to the consumer, which 
goods are sold by the retailer in competi- 
tion with goods of the same general class 
of other manufacturers or, in the case of 
patented goods, in competition with com- 
parable products of other manufacturers, 
and therefore the act does not create or 
tend to create a monopoly by horizontal 
agreements between persons in the same 
business in competition with each other. 
Lilly & Co. v. Saunders, 216 N. C. 163, 4 
52) EB. 1(2d)) 528;°125 A. L. R?91308)' (1939): 

The Fair Trade Act, permitting the 
establishment of minimum retail prices on 
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trademarked goods by agreement, does not 
deprive a retailer not a party to a con- 
tract with the manufacturer or distributor 
of any property right in preventing such 
retailer from selling the trademarked 
article at a price less than that stipulated 
by contract, since such retailer acquires 
title with knowledge and subject to the 
stipulations relative to the minimum retail 
price permitted by the law in protecting 
the property right of the manufacturer or 
distributor in his trademark and good 
will, which property right subsists while 
the goods bear his trademark, even after 
he has parted with title of the commodity 
itsel. Lilly “S& Co. v. "Saunders; 216 Naece 
163,45: E, (2d),.528) 125 Al el Roesds 
(1939). 

The Fair Trade Act is not a special act 
regulating trade in contravention of Con- 
stitution, Art. II, § 29. Nor is it uncon- 
stitutional as a delegation of legislative au- 
thority. Lilly & Co. v. Saunders, 216 N. 
C. 163, 4 S. E. (2d) 528, 125 A. L. R. 1308 
(1939). 


§ 66-53. Certain evasions of resale price restrictions prohibited.— 
For the purpose of preventing evasion of the resale price restrictions imposed in 
respect of any commodity by any contract entered into pursuant to the provisions 
of this article (except to the extent authorized by the said contract) : 


(1) The offering or giving of any article of value in connection with the sale 


of such commodity ; 


(2) The offering or the making of any concession of any kind whatsoever 
whether by the giving of coupons or otherwise) in connection with 
iy EA $ Pp 


any such sale; or 


(3) The sale or offering for sale of such commodity in combination with any 
other commodity shall be deemed a violation of such resale prices re- 
striction, for which the remedies prescribed by § 66-56 shall be avail- 


able. (1937, c. 350, s. 3.) 


§ 66-54. Contracts with persons other than the owner of the brand, 


etc., not authorized.—No minimum resale price shall be established for any 
commodity, under any contract entered into pursuant to the provisions of this 
article, by any person other than the owner of the trademark, brand or name used 
in connection with such commodity or a distributor specifically authorized to 


establish said price by the owner of such trademark, brand or name. (1937anG3 
350, s. 4.) 
§ 66-55. Resales not precluded by contract. — No contract containing 


any of the provisions enumerated in § 66-52 shall be deemed to preclude the resale 
of any commodity covered thereby without reference to such contract in the follow- 
ing cases: 

(1) In closing out the owner’s stock for the bona fide purpose of discontinu- 
ing dealing in any such commodity and when plain notice of the fact is 
given to the public: Provided, the owner of such stock shall give to the 
producer or distributor of such commodity prompt and reasonable 
notice in writing of his intention to close out said stock, and an oppor- 
tunity to purchase such stock at the original invoice price; 

(2) When the trademark, brand or name is removed or wholly obliterated 
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from the commodity and is not used or directly or indirectly referred 
to in the advertisement or sale thereof; 

(3) When the goods are altered, secondhand, damaged or deteriorated and 
plain notice of the fact is given to the public in the advertisement and 
sale thereof, such notice to be conspicuously displayed in all advertise- 
ments and to be affixed to the commodity ; 

(4) By any officer acting under an order of court; 

(5) When any commodity is sold to a religious, charitable or educational or- 
ganization or institution, provided such commodity is for the use of 
such organization or institution and not for resale. (1937, c. 350, s. 5s) 


66-56. Violation of contract declared unfair competition.—Will- 
fully and knowingly advertising, offering for sale or selling any commodity at 
less than the price stipulated in any contract entered into pursuant to the provi- 
sions of this article, whether the person so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby. (1937, c. 350, s. 6.) 


Cross Reference.—See note under § 66- 
52. 
Retailer Deemed to Contract in Contem- 
plation of Article—The fact that a manu- 
facturer or distributor of trademarked 
commodities permits the sale of such com- 
modities to a noncontracting retailer does 
not preclude the manufacturer or distribu- 
tor from maintaining a suit against such 
retailer under this article, since the manu- 
facturer or distributor has the option to 
obtain a contract or rely upon the statute, 
and since the sale to the noncontracting 
retailer does not confer upon him the right 
to violate the statute with reference to 
which he is deemed to have contracted in 
making the purchase. Lilly & Co. v. 
Saunders, 216 N. C. 163, 4 S. E. (2d) 528, 
125 A. L. R. 1308 (1939). 

Permanent Injunction Authorized.—This 


section authorizes a suit by a manufacturer 
or distributor protected by the act against 
a noncontracting retailer to permanently 
enjoin such retailer from selling trade- 
marked commodities of the manufacturer 
or distributor in violation of the act upon 
allegations of accrued and _ prospective 
irreparable damages. Lilly & Co. v. 
Saunders, 216 N. C. 163, 4 S. E. (2d) 
528, 125 A. L. R. 1308 (1939). 

Reasonable Profit Is No Defense.—The 
fact that a retailer makes a reasonable 
profit upon trademarked articles is no 
defense in a suit against such retailer for 
selling such articles at a price below that 
allowed by this article, since the stand- 
ard of the statute is one of retail price and 
not of reasonable profit. Lilly & Co. v. 
Saunders, 216 N. C. 163, 4 S. E. (2d) 528, 
125 A. L. R. 1308 (1939). 


§ 66-57. Exemptions. — This article shall not apply to any contract or 
agreement between or among producers or distributors or, except as provided in 
subdivision (3) of § 66-52, between or among wholesalers, or between or among 
retailers, as to sale or resale prices. This article shall not apply to any prices 
offered in connection with or contracts or purchases made by the State of North 
Carolina or any of its agencies, or any of the political subdivisions of the said 
State mG193/."c8350;4s. °7.) 


ARTICLE 11. 
Government in Business. 


§ 66-58. Sale of merchandise by governmental units.—(a) Except as 
may be provided in this section, it shall be unlawful for any unit, department 
or agency of the State government, or any division or subdivision of any such 
unit, department or agency, or any individual employee or employees of any such 
unit, department or agency in his, or her, or their capacity as employee or em- 
ployees thereof, to engage directly or indirectly in the sale of goods, wares or 
merchandise in competition with citizens of the State, or to engage in the opera- 
tion of restaurants, cafeterias or other eating places in any building owned by 
or leased in the name of the State, or to maintain service establishments for the 
rendering of services to the public ordinarily and customarily rendered by private 
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enterprises, or to contract with any person, firm or corporation for the operation 
or rendering of any such businesses or services on behalf of any such unit, de- 
partment or agency, or to purchase for or sell to any person, firm or corporation 
any article of merchandise in competition with private enterprise. The leasing or 
subleasing of space in any building owned, leased or operated by any unit, depart- 
ment or agency or division or subdivision thereof of the State for the purpose 
of operating or rendering of any of the businesses or services herein referred to 
is hereby prohibited. 
(b) The provisions of subsection (a) of this section shall not apply to: 

(1) Counties and municipalities. 

(2) The State Board of Health or the Department of Agriculture for the sale 
of serums, vaccines, and other like products. 

(3) The Division of Purchase and Contract, except that said agency shall not 
exceed the authority granted in the act creating the agency. 

(4) The State Hospitals for the Insane. 

(5) The State Commission for the Blind. 

(6) The North Carolina School for the Blind at Raleigh. 

(7) The North Carolina School for the Deaf at Morganton. 

(8) The Greater University of North Carolina with regard to its utilities and 
other services now operated by it nor to the sale of articles produced 
incident to the operation of instructional departments, articles inci- 
dent to educational research, articles of merchandise incident to class. 
room work, meals, books, or to articles of merchandise not exceeding 
twenty-five cents (25¢) in value when sold to members of the edu- 
cational staff or staff auxiliary to education or to duly enrolled stu- 
dents or occasionally to immediate members of the families of members 
of the educational staff or of duly enrolled students nor to the sale of 
meals or merchandise to persons attending meetings or conventions as 
invited guests nor to the operation by the University of North Caro- 
lina of an inn or hotel and dining and other facilities usually con- 
nected with a hotel or inn, nor to the hospital and Medical School of 
the University of North Carolina, nor to the Coliseum of North Caro- 
lina State College, and the other schools and colleges for higher edu- 
cation maintained or supported by the State. 


(9) The Department of Conservation and Development, except that said 
department shall not construct, maintain, operate or lease a hotel or 
tourist inn in any park over which it has jurisdiction. 

(10) Child caring institutions or orphanages receiving State aid. 

(11) Highlands School in Macon County. 

(12) The North Carolina State Fair. 

(13) Rural Electric Memberships Corporations. 

(14) Nothing herein contained shall be construed to prohibit the engagement 
in any of the activities described in subsection (a) hereof by a firm, 
corporation or person who or which is a lessee of space only of the 
State of North Carolina or any of its departments or agencies; pro- 
vided such leases shall be awarded by the Division of Purchase and 
Contract to the highest bidder, as provided by law in the case of State 
contracts and which lease shall be for a term of not less than one year 
and not more than five years. 

(c) The provisions of subsection (a) shall not prohibit: 

(1) The sale of products of experiment stations or test farms. 

(2) The sale of learned journals, works of art, books or publications of the 
State Historical Commission or other agencies, or the Supreme Court 
Reports or Session Laws of the General Assembly. 

(3) The business operation of endowment funds established for the purpose 
of producing income for educational purposes. 
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(4) The operation of lunch counters by the State Commission for the Blind 
of the type operated on January 1, 1951, in State buildings in the city 
of Raleigh. 

(5) The operation of concession stands in the State Capital during the ses- 
sions of the legislature. 

(6) The maintenance by the prison system authorities of eating and sleeping 
facilities at units of the State prison system for prisoners and for 
members of the prison staff while on duty, or the maintenance by the 
highway system authorities of eating and sleeping facilities for work- 
ing crews on highway construction or maintenance when actually en- 
gaged in such work on parts of the highway system. 

(7) The operation by penal, correctional or institutions for the care of the 
blind, or mentally or physically defective, or by the State Department 
of Agriculture, of dining rooms for the inmates or patients or members 
of the staff while on duty and for the accommodation of persons visiting 
such inmates or patients, and other bona fide visitors. 


(8) The sale by the Department of Agriculture of livestock, poultry and pub- 
lications in keeping with its present livestock and farm program. 

(9) The operation by the public schools of school cafeterias. 

(10) Sale by any State correctional or other institution of farms, dairy, live- 
stock or poultry products raised or produced by it in its normal opera- 
tions as authorized by the act creating it. 

(11) The sale of textbooks, library books, forms, bulletins, and instructional 
supplies by the State Board of Education, State Department of Public 
Instruction, and local school authorities. 

(d) A department, agency or educational unit named in subsection (b) shall 
not perform any of the prohibited acts for or on behalf of any other department, 
agency or educational unit. 

(e) Any person, whether employee of the State of North Carolina or not, who 
shall violate, or participate in the violation of this section, shall be guilty of a mis- 
Metmeanionm il 959) (G. t22al 951.1, L090 es, lig 157, C349 38:46.,) 


Editor’s Note. — The 1951 amendment The 1957 amendment rewrote subdivision 
rewrote this section. (6) of subsection (c). 
ARTIGRE LZ. 


Coupons for Products of Photography. 


§ 66-59. Title of article.—The title of this article shall be “An Act to 
Prevent the Perpetration of Certain Fraudulent Practices by Photographers 
within the State of North Carolina.” (1943, c. 25, s. 1.) 

Article Invalid as Applied to Interstate declared invalid and inoperative as applied 
Commerce.—This article is repugnant to to persons engaged in interstate commerce. 
the Commerce Clause—Article I, Section State v. Mobley, 234 N. C. 55, 66 S. E. 
8, Clause 3, of the Constitution of the (2d) 12 (1951). 

United States. Therefore, the statute is 


§ 66-60. Definitions. — (a) Coupon.—The term “coupon” as used here- 
in shall mean any coupon, certificate, receipt or similar device, by whatever name 
called. 

(b) Photographer—The term “photographer” as used herein shall mean any 
individual, firm, partnership, association, corporation, or other group or combina- 
tion acting as a unit. 

(c) Solicitor—The term “solicitor” as used herein shall mean any agent, sales- 
man, employee, solicitor, canvasser, or any other person acting for or on behalf of 
a photographer. (1943, c. 25, s. 2.) 

Quoted in State v. Mobley, 234 N. C. 55, 
66 S. E. (2d) 12 (1951). 
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§ 66-61. Coupons redeemable in products of photography prohibited 
unless bond given.—No photographer or solicitor shall sell or issue any coupon, 
whether for a consideration or otherwise, purporting to be exchangeable, redeem- 
able, or payable, in whole or in part, for any product of photography, including 
photographs, coloring, tinting, frames, mounts, folders, copying or the repro- 
duction of photographs, and all other products of photography, unless the principal 
for which said business is conducted shall first file with the clerk of the superior 
court in each and every county in which said business is to be conducted a good 
and sufficient bond in the principal sum of two thousand dollars ($2,000.00), the 
condition of such bond being that the principal shall well and truly discharge all 
contracts, representations and other obligations made by said principal and all 
contracts, representations and other obligations made by any solicitor of such 
principal. (1943; ¢:25,'s, 3.) 


The bonding requirement of this section so to fetter the bond with contingent lia- 


reaches beyond the justifiable purpose of 
the article, and engrafts upon the bond un- 
limited liability for any and all representa- 
tions and obligations of any solicitor, with- 
out regard for the presence or absence of 
elements of fraud. Also, in burdening the 
bond with unlimited liability for any “repre- 
sentation, or other obligation” of any solic- 
itor, the statute in effect suspends settled 
rules of law governing the relation of prin- 
cipal and agent, under which ordinarily the 


bilities as to make compliance onerously 
difficult, if not prohibitory. Here the sec- 
tion moves close to, if not beyond, the per- 
missive bounds of the due process and 
equal protection clauses of the constitu- 
tions. State v. Mobley, 234 N. C. 55, 66 
mS. Eee (2d) ten (1 O51 ye 

Section Is Discriminatory and Unduly 
Burdensome on Interstate Commerce. — 
The fixed-sum bonding requirement in this 
section, in failing to provide flexibility in 


reasonable relation to the volume of sales, 
and conduct of the agent beyond the scope is inherently discriminatory and unduly 
of the agent’s authority, actual or apparent. burdensome on interstate commerce. State 
These conditions, when interpreted in the v. Mobley, 234 N. C. 55, 66 S. E. (2d) 12 
light of common knowledge, would seem (1951). 


principal may not be held liable for acts 


§ 66-62. Method of withdrawing bond. — The coupons, as above de- 
fined, issued in any county shall be serially numbered, and before any bond, 
herein required to be filed, can be withdrawn, the principal on said bond shall 
file a sworn statement with the clerk of the superior court, in a form approved by 
said clerk, showing the lowest and highest serial number of the coupon, the 
total number issued, and the total number that has been redeemed. On the un- 
redeemed coupons, the said principal shall show the name and address of the 
person to whom the said coupon was issued; that each of said persons have 
been notified, in writing, at the address shown, at least thirty (30) days prior 
thereto, to redeem said coupons, or otherwise that said coupon would become 
void on a day certain stated in said notice. (1943, c. 25, s. 4.) 

Quoted in State v. Mobley, 234 N. C. 

55, 66 S. E. (2d) 12 (1951). 


§ 66-63. Remedies for loss sustained through nonperformance of 
obligation in connection with sale of coupons. — Any person sustaining 
any loss or damage by reason of any photographer or solicitor failing to fully 
perform and discharge any contract, representation or other obligation in con- 
nection with the sale of any coupon purporting to be exchangeable, redeemable or 
payable, in whole or in part, for any product of photography, whether such con- 
tract, promise or representation be made by the photographer or solicitor, may re- 
cover in any court of competent jurisdiction against the principal and his, her or 
its surety, the sum of twenty-five dollars ($25.00), in addition to any actual loss 
or damage sustained, and any amount so recovered shall be a specific lien on the 
bond filed as herein required. (1943, c. 25, s. 5.) 

Quoted in State v. Mobley, 234 N. C. 

55, 66.5. He (2de12 (1951). 
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§ 66-64. Violation a misdemeanor.—Any person violating the pro- 
visions of this article, including the make of any false statement in the affidavit 
required under § 66-62, shall be guilty of a misdemeanor and, upon conviction, 
be fined or imprisoned, or both, in the discretion of the court. (1943, c. 25, s. 6.) 

Editor’s Note—vThe word “make” in line Quoted in State v. Mobley, 234 N. C. 55, 
two, which also appears in the act from 66 S. E. (2d) 12 (1951). 
which this section was codified, was ob- 
viously intended to read “making.” 


ARTICLH aL 3s 
Miscellaneous Provisions. 


§ 66-65. Indemnity bonds required of agents, etc., to state maxi- 
mum liability and period of liability. — Wherever any person, firm, or cor- 
poration, engaged in the business of merchandising any articles whatsoever, shall 
require of its agents, solicitors, salesmen, representatives, consignees, or peddlers, 
or other persons selling or handling its merchandise, as a condition precedent to 
selling or handling any of the merchandise of said person, firm, or corporation, 
that such agents, solicitors, salesmen, representatives, consignees, or peddlers 
should furnish and provide a bond or guaranty or indemnity contract guarantee- 
ing the full and faithful accounting of moneys collected from such merchandise, 
such bond or indemnity contract shall state specifically therein the maximum 
amount of money or other liability which the principal and the sureties or guar- 
antors thereof undertake thereby to pay in event of default of said bond or in- 
demnity or guaranty contract; and said bond or indemnity or guaranty contract 
shall also state specifically the period of time during which liability may be in- 
curred on account of any default in said bond or indemnity or guaranty con- 
tract. 


Any bond or indemnity or guaranty contract which does not comply with the 
provisions of this section shall be null and void and no action may be maintained 
against the surety or guarantor to recover any sum due thereon in any court of 
thiswotate, (1943> c: 604,"ss/"1, 2.) 

Editor’s Note. — For comment on this 
section, see 21 N. C. Law Rev. 362. 


§ 66-66. Manufacture or sale of anti-freeze solutions compounded 
with inorganic salts or petroleum distillates prohibited.—The manufac- 
ture or sale of anti-freeze solutions which are designated, intended, advertised, or 
recommended by the manufacturer or seller for use in the cooling systems of motor 
vehicles or gasoline combustion engines, and which are compounded with calcium 
chloride, magnesium chloride, sodium chloride, or other inorganic salts or with 
petroleum distillates is hereby prohibited. 

Any person, firm, or corporation violating the provisions of this section shall 
be guilty of a misdemeanor and shall be punished in the discretion of the court. 
(AO MC O2)..6Se Lino.) 


§ 66-67. Disposition by laundries and dry cleaning establishments 
of certain unclaimed clothing.—If any person shall fail to claim any garment, 
clothing, household article or other article delivered for laundering, cleaning or 
pressing to any laundry or dry cleaning establishment as defined in G. S. 105-85, 
or any dry cleaning establishment as defined in G. S. 105-74, for a period of four 
months after the surrender of such articles for processing, the laundry or dry 
cleaning establishment shall have the right to dispose of such garments, clothing, 
household articles or other articles by whatever means it may choose, without 
liability or responsibility to the owner. Provided, however, that before such 
laundry or dry cleaning establishment may claim the benefit of this section it 
shall at the time of receiving such garments, clothing, household articles or other 
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articles, have a notice of dimensions of not less than 12 by 18 inches, prominently 
displayed in a conspicuous place in the office, branch office or retail outlet where 
said clothes, garments or articles are received, if the same be received at an 
office, on which notice shall appear the words “NOT RESPONSIBLE FOR 
GOODS LEFT,ON HAND: FOR,MORE THAN. FOUR. MONTHS“ Pro- 
vided further, that any garment or clothing or other article of a value of more 
than seventy-five dollars ($75.00) may not be disposed of for a period of two 
years after the surrender of such articles for processing, in which case such 
garments, clothing or other articles may be disposed of 30 days after a notice 
thereof has been sent by registered mail, with return receipt requested, to the 
last known address of the owner of such garment, clothing or other article; pro- 
vided further, that the provisions of this section shall also be applicable with 
respect to the storage of garments, furs, rugs, clothing or other articles after the 
completion of the period for which storage was agreed to be provided. (1947, 
4975501953 5c 0545) 
Editor’s Note. — The 1953 amendment 
rewrote this section. 


ARTICLE 14. 


Business under Assumed Name Regulated. 


§ 66-68. Certificate to be filed; contents.—(a) Before any person or 
partnership other than a limited partnership engages in business in any county 
in this State under an assumed name or under any designation, name or style 
other than the real name of the owner or owners thereof, or before a corpora- 
tion engages in business in any county other than under its corporate name, such 
person, partnership, or corporation must file in the office of the clerk of the 
superior court of such county a certificate giving the following information : 

(1) The name under which the business is to be conducted; 
(2) The name and address of the owner, or if there is more than one owner, 
the name and address of each. 

(b) If the owner is an individual or a partnership, the certificate must be 
signed and duly acknowledged by the individual owner, or by each partner. If 
the owner is a corporation, it must be signed in the name of the corporation and 
duly acknowledged as provided by G. S. 47-41. 

(c) Whenever a partner withdraws from or a new partner joins a partner- 
ship, a new certificate shall be filed. 

(d) It is not necessary that any person, partnership, or corporation file such 
certificate in any county where no place of business is maintained and where the 
only business done in such county is the sale of goods by sample or by traveling 
agents*or ‘by mail’ “(1913 "cl 77%s. 1s CiG,, 8) 3288 1951), GS lccmameaey 


pretation to include cases that do not 
come clearly within its provision. Jennette 


Cross Reference.— As to prohibition of 
use of title “certified public accountant” 


by partnership or association unless all 
members qualified, see § 93-4. 

Editor’s Note. — The 1951 amendment 
transferred this section from § 59-85 and 
rewrote the section, making it applicable 
to corporations, inserting the specific ref- 
erences to partnerships, and making other 
changes. 

For comment on the 1951 amendments 
to this article, see 29 N. C. Law Rev. 377, 
409. 

Statute Is Highly Penal. — Chapter 77, 
Laws of 1913, codified as §§ 66-68 through 
66-71, is of a highly penal character, and 
its meaning will not be extended by inter- 
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vy. Coppersmith,’ 176" N. C./82, 97 Si aese 
(1918); Security Finance Co. v. Hendry, 
189 N. C. 549, 127 S. E. 629 (1925). 

And the courts will not lend their aid 
to extend a highly penal statute, although 
it is within the police power, unless the 
case comes within the letter of the law, 
and also within its meaning and palpable 
design. It is just as clearly the policy of 
the law that it will not lend its aid in 
enforcing a claim founded on its own vio- 
lation. Security Finance Co. v. Hendry, 
189 N. C. 549, 127 S. E. 629 (1925). 

The intent of the statute is to prevent 
fraud or imposition upon those dealing 


§ 66-69 


with a business conducted under an as- 
sumed name, and to afford them means 
for knowing the status and responsibility 
of the concern with which they deal. Price 
v. Bdwards, 178 N. C. 493,101 S) He 33 
(1919). 

The statute was enacted as a police reg- 
ulation to protect the general public from 
fraud and imposition. Courtney v. Parker, 
173 N. C. 479, 92 S. E. 324 (1917); Security 
Finance Co. v. Hendry, 189 N. C. 549, 127 
S. E. 629 (1925). 

The statute manifestly is for the pro- 
tection of creditors of persons who fail to 
comply with its provisions, or of others 
who do business with them. ‘The conse- 
quences of a violation are prescribed by 
§ 66-71. They seem to be limited to pun- 
ishment as a misdemeanor, for it is ex- 
pressly provided that failure to comply 
with this section, shall not prevent a re- 
covery in a civil action by the person who 
shall violate the statute. Farmers’ Bank, 
etc., Co. v. Murphy, 189 N. C. 479, 127 S. 
E. 527 (1925). 

The statute does not apply between 
partners who are presumed to know the 
status and responsibility of the partner- 
ship; and a surviving partner may main- 
tain his action against the heirs of the 
dead one to recover his share in the assets 
of a partnership in a legitimate business, 
notwithstanding the business had been 
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conducted in the name solely of the dead 
partner, and the requirements of the stat- 
ute had not been complied with. Price 
Venltdwardswel vom Nw Ga493.5 101 Seuba ss 
(1919). 

Where a partnership in a legitimate 
business has been conducted in the name 
of one of the partners alone, as between 
themselves the statute does not apply; 
and an action of the silent partner to re- 
cover his share of the assets from the 
other is not founded upon any wrong 
avoiding his recovery. Price v. Edwards, 
7S NeC64937 101 Sonos (1919). 

Where a partnership is being conducted 
under the surname of the proprietors in 
such manner as to afford a reasonable and 
sufficient guide to a correct knowledge 
of the individuals composing the firm, 
the statute does not apply. Befarah v. 
Spell, 176 N. C. 193, 96 S. E. 949 (1918). 

In Jennette v. Coppersmith, 176 N. C. 
82, 97 S. E. 54 (1918), it was held that 
the title of the plaintiffs’ firm, Jennette 
Bros., afforded a reasonable and sufficient 
guide to correct knowledge of the individ- 
uals composing the firm, and therefore did 
not come clearly within the doctrine of 
“assumed” names within the meaning of 
this statute. 

Cited in Patterson v. Southern Ry. Co., 
214 N. C. 38, 198 S. E. 364 (1938). 


§ 66-69. Index of certificates kept by clerk.—Each clerk of the supe- 
rior court of this State shall keep an index which will show alphabetically every 
assumed name with respect to which a certificate is hereafter so filed in his county. 

For the indexing and filing of each such certificate he shall receive a fee of 


twenty-five cents (25¢). 

Editor’s Note. — The 1951 amendment 
transferred this section from § 59-86. The 
amendment also rewrote the section, elim- 
inating the former provision making a 
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copy of a certificate presumptive evidence. 
The deleted provision now appears with 
slight changes in wording as § 66-69.1. 


§ 66-69.1. Copy of certificate prima facie evidence.—A copy of such 


certificate duly certified by the clerk of the superior court in whose office it has 
been filed shall be prima facie evidence of the facts required to be stated therein. 
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§ 66-70. Corporations and limited partnerships not affected.—This 
article shall in no way affect or apply to any corporation created and organized 
under the laws of this State, or to any corporation organized under the laws of 
any other state and lawfully doing business in this State, nor shall it in any man- 
ner affect the right of any persons to form limited partnerships as provided by 
themaweectetiiseotates #19135 cusses or. ois 5200 1951. Cc, Gol, Sess) 

Editor’s Note. — The 1951 amendment to § 66-68 (formerly § 59-85) made that 
transferred this section from § 59-87, It section applicable to corporations and 
should be noted that the 1951 amendment partnerships. 


§ 66-71. Violation of article a misdemeanor; civil penalty.—(a) Any 
person, partner or corporation failing to file the certificate as required by this 
article— 
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(1) Shall be guilty of a misdemeanor, and upon conviction thereof shall be 
punished by a fine of not more than fifty dollars ($50.00) or imprison- 
ment for not more than thirty days, and 

(2) Shall be liable in the amount of fifty dollars ($50.00) to any person de- 
manding that such certificate be filed if he fails to file the certificate 
within seven days after such demand. Such penalty may be collected 
in a civil action therefor. 

(b) The failure of any person to comply with the provisions of this article 
does not prevent a recovery by such person in any civil action brought in an 
of*the courts of this State, (1913;er77, §°43 1919, "c.°2" G'S) s.932901 81951 
COOL MASH On Hi.) 


Editor’s Note. — The 1951 amendment sons carrying on or conducting or trans- 
transferred this section from § 59-88. The acting business in violation of § 66-68 
amendment also rewrote the section, in- should not be void. Security Finance Co. 
setting: the reference: to partner .or cor- \ v.) Hendry, 189..N. .Ci549, 1276S aes 
poration” and the provision for a civil (1925). See Real Estate Co. v. Sasser, 


penalty, and making other changes. 179 N.C, 249%, 103 Sh .Ba 23 soci 
Nature and Purpose of Section. — See Farmers’ Bank, etc., Co. v. Murphy, 189 
note to § 66-68. N. C. 479, 127 S. E. 527 (1925). 
Contracts in Violation of Statute Not The proviso had the effect of changing 


Void.—It is clear that the legislature in- the decision in Courtney v. Parker, 173 N. 
tended, by adding the proviso to this C. 479, 92 S. E. 324 (1917). See Security 
section, that the punishment should be Finance Co. v. Hendry, 189 N. C. 549, 
confined to the fine or imprisonment 127.S. E. 629 (1925). 

set out, but that contracts made by per- 


ARTICLES: 
Person Trading as “Company” or “Agent.” 


§ 66-72. Person trading as ‘‘company”’ or “‘agent’’ to disclose real 
parties.—If any person shall transact business as trader or merchant, with the 
addition of the words “factor,” “agent,” “& Company” or “& Co.,” or shall con- 
duct such business under any name or style other than his own, except in case 
of a corporation, and fail to disclose the name of his principal or partner by a 
sign placed conspicuously at the place wherein such business is conducted, then 
all the property, stock of goods and merchandise, and choses in action purchased, 
used and contracted in the course of such business shall, as to creditors, be lia- 
ble for the debts contracted in the course of such business by the person in charge 
of same. Provided, this section shall not apply to any person transacting busi- 
ness under license as an auctioneer, broker, or commission merchant; in all ac- 
tions under this section it is incumbent on such trader or merchant to prove com- 
erg with the same. (1905, c. 443; Rev., s. 2118; C. S., s. 3292: 1951, ¢. 

aS..e!) 


Cross Reference——As to running of stat- Editor’s Note. — The 1951 amendment 
ute of limitations against undisclosed part- transferred this section from § 59-89. 
ner, see § 1-28. 


ARTICLE 16. 
Unfair Trade Practices in Diamond Industry. 


§ 66-73. Definitions.—For the purpose of this article: 


(1) A “diamond” is a natural mineral consisting essentially of pure carbon 
crystallized in the isometric system and is found in many colors. Its 
hardness is 10; its specific gravity approximately 3.52; and it has a 
refractive index 2.42. 

(2) “A member of the diamond industry” shall be construed to mean any per- 
son, firm, corporation or organization engaged in the business of sell- 
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ing, offering for sale, or distributing in commerce, diamonds (other 
than industrial diamonds), whether cut, polished, or in the rough, 
synthetic diamonds and imitation diamonds, and of any jewelry items 
or other products containing diamonds, synthetic diamonds, or imita- 
tion diamonds. 

(3) “The diamond industry” or “the industry” as used in this article is a 
trade, industry or business which shall be construed to embrace all 
persons, firms, corporations and organizations engaged in selling, of- 
fering for sale, or the distribution in commerce of diamonds (other 
than industrial diamonds), whether cut, polished or in the rough, syn- 
thetic diamonds and imitation diamonds, and of any jewelry item or 
other products containing diamonds, synthetic diamonds or imitation 
diamonds. 

(4) “Unfair trade practices” as referred to herein are unfair methods of 
competition, unfair or deceptive acts or practices and other illegal 
practices which are prohibited by law. (1957, c. 585, s. 1.) 


§ 66-74. What constitutes unfair trade practice.—lIt is an unfair trade 
practice for any member of the diamond industry: 

(1) To use, or cause or promote the use of, any trade promotional litera- 
ture, advertising matter, guarantee, warranty, mark, brand, label, 
trade name, picture, design or device, designation, or other type of 
oral or written representation, however disseminated or published, 
which has the capacity and tendency or effect of misleading or deceiv- 
ing purchasers or prospective purchasers with respect to the type, 
kind, grade, quality, color, cut, quantity, size, weight, nature, sub- 
stance, durability, serviceability, origin, preparation, production, 
manufacture, distribution, or customary or regular price, of any dia- 
mond or other product of the industry, or which has the capacity and 
tendency or effect of misleading or deceiving the purchasing or con- 
suming public in any other material respect. 

(2) In the sale, offering for sale, or distribution of products of the industry 
to use the unqualified word “diamond” as descriptive of or as an 
identification for any object or product not meeting the requirements 
specified in the definition of diamond hereinabove set forth, or which, 
through meeting such requirements, has not been symmetrically fash- 
ioned with at least seventeen (17) polished facets. 

The foregoing provisions of subdivision (2) have application to the 
unqualified use of the word “diamond”. They are not to be construed 
as inhibiting: 

a. The use of the words “rough diamond” as descriptive of or as a 
designation for, uncut or unfaceted objects or products meet- 
ing the requirements specified in the mentioned definition of 
diamond; or 

b. The use of the word “diamond” as descriptive of or as a designa- 
tion for objects or products meeting the requirements of said 
definition of diamond, but which have not been symmetrically 
fashioned with at least seventeen (17) polished facets when in 
immediate conjunction with the word “diamond”, there is ei- 
ther a disclosure of the number of facets and shape of the dia- 
mond or the name of a type of diamond which denotes shape 
and which usually has less than seventeen (17) facets (e. g., 
“rose diamond”) ; or 

c. The use of the words “imitation diamond” as descriptive of or as 
a designation for objects or products which do not meet the 
requirements of said definition of diamond but have an ap- 
pearance similar to that of a cut and polished diamond. 


851 


§ 66-74 Cu. 66. COMMERCE AND BUSINESS § 66-74 


When the word “diamond” is so used, the qualifying word or 
words shall be of at least equal conspicuousness as the word 
“diamond”. 

(3) To use the words “reproduction”, “replica”, “diamond-like”, or similar 
terms as descriptive of imitation diamonds. 

(4) To use the term “synthetic diamond” as descriptive of any object or 
product unless such object or product has in fact been artificially cre- 
ated and is of similar appearance and of essentially the same optical 
and physical properties and chemical structure as a diamond, or to 
apply the term “diamond” to any such man-made object or products 
unless it is immediately preceded in each instance with equal con- 
spicuity by the word “synthetic”. 

(5S) To use the word “perfect” or any other word, expression or repre- 
sentation of similar import, as descriptive of any diamond which dis- 
closes flaws, cracks, carbon spots, clouds, or other blemishes or im- 
perfections of any sort when examined in normal daylight, or its 
equivalent, by a trained eye under a ten-power corrected diamond eye 
loupe or other equal magnifier. 

The use with respect to a stone which is not perfect of any phase 
(such as “commercially perfect”) containing the word “perfect” or 
“perfectly” is regarded as misleading and in violation of this subdivi- 
sion, and this subdivision shall not be construed as approving of the 
use of the word “perfect”, or any. word or representation of like im- 
port, as descriptive of any diamond that is of inferior color or make. 
Nothing is to be construed as inhibiting the use of the word ‘‘flawless” 
as descriptive of a diamond which meets the requirements for “‘per- 
fect” set forth in this subdivision. 


(6) In connection with the offering of any ring or rings or other articles of 
jewelry having a perfect center stone or stones, and side or supple- 
mentary stones which are not of such quality, to use the word “per- 
fect” without clearly disclosing that such description applies only to 
the center stone or center stones. 

(7) To use the term “blue white” or any other term, expression or repre- 
sentation of similar import as descriptive of any diamond which un- 
der normal, north daylight or its equivalent, shows any color or any 
trace of any color, other than blue or bluish. 

(8) To advertise, offer for sale, or sell any diamond which has been artifi- 
cially colored or tinted by coating, irradiating, or heating, or by use of 
nuclear bombardment, or by any other means, without disclosure of 
such fact to purchasers or prospective purchasers, or without disclo- 
sure that such artificial coloring or tinting is not permanent, if such 
is the fact. 

(9) To use the terms “properly cut”, “proper cut”, “modern cut”, “well 
made”, or expressions of similar import, to describe any diamond that 
is lopsided or so thick or so thin in depth as materially to detract from 
the brilliance of the stone. 

(10) To use the unqualified expressions “brilliant”, or “brilliant cut”, or 
“full cut” to describe, identify or refer to any diamond except a round 
diamond which has at least thirty-two (32) facets, plus the table 
above the girdle and at least twenty-four (24) facets below. 

Such terms should not be applied to single or rose-cut diamonds, 
either with or without qualification. They may be applied to emerald 
(rectangular) cut and marquise (pointed oval) cut diamonds meet- 
ing the above stated facet requirements when, in immediate conjunc- 
tion with the term used, disclosure is made of the fact that the dia- 
mond is of emerald or marquise form. 
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(11) To use the terms “clean”, “eye clean”, “commercially clean”, “com- 
mercially white”, or any other terms, expressions, or representations 
of similar import in advertising, labeling, representing, or describing 
any diamond when such terms are used for the purpose, or with the 
capacity and tendency or effect, of misleading or deceiving purchasers, 
prospective purchasers, or the consuming public. 

(12) To misrepresent the weight of any diamond or to deceive purchasers 
or prospective purchasers as to the weight of any diamond. 

The standard unit for designation of the weight of a diamond is the 
carat, which is equivalent to two hundred milligrams (1/5 gram). 
While advertisements may state the approximate weight or range of 
weights of a group of products, all weight representations regard- 
ing individual products shall state the exact weight of the stone or 
stones and be accurate to within 1/200th of a carat (one-half “point’’). 


(13) To state or otherwise represent the weight of all diamonds contained 
in a ring or other article of jewelry unless such weight figure is ac- 
companied with equal conspicuity by the words “total weight” or 
words of similar import, so as to indicate clearly that the weight 
shown is that of all stones in the article and not that of the center or 
largest stone. 


(14) To use the word “gem” to describe, identify or refer to any diamond 
which does not possess the requisite beauty, brilliance, value and other 
qualities necessary for classification as a gem. 

Not all diamonds are gems. For example: Small pieces of diamond 
rough or melee weighing only one or two points are not to be de- 
scribed as “gems”. Neither should stones which are grossly imper- 
fect or of decidedly poor color be so classified unless they are of such 
a size as to be rare and desirable and valuable for that reason. 

No imitation diamond can be described as a gem under any circum- 
stances. 


(15) In connection with the offering for sale, sale, or distribution of dia- 
monds or articles set with diamonds, to use as part of any advertise- 
ment, label, packaging material, or other sales promotion literature, 
any illustration, picture, diagram or other depiction which either alone 
or in conjunction with accompanying words or phrases has the ca- 
pacity and tendency or effect of misleading or deceiving purchasers 
or prospective purchasers concerning the type, kind, grade, color, cut, 
quality, size, weight, or character of any diamond, or which has the 
capacity and tendency or effect of misleading the purchasing or con- 
suming public in any other material respect. 


(16) To use as part of any advertisement, label, packaging material, or other 
sales promotion literature, any illustration which exaggerates the size 
of a diamond inset or enlarges it out of proper proportion to the 
mounting, without clearly and conspicuously stating either the amount 
that the diamond has been enlarged in the illustration, or that the 
diamond in the illustration has been “enlarged to show detail’. 

(17) To represent, directly or indirectly, through the use of any statement 
or representation in advertising or through the use of any word or 
term in a corporate or trade name, or otherwise, that said member is a 
producer, cutter, or importer of diamonds, or owns or controls a cut- 
ting plant, or has connections abroad, through which importations of 
rough or cut stones are secured, or maintains offices abroad, when 
such is not the fact, or in any other manner to misrepresent the char- 
acter, extent, volume, or type of business being conducted. 

(18) To publish or circulate false or misleading price quotations, price lists, 
terms or conditions of sale or reports as to production or sales which 
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have the capacity and tendency or effect of misleading purchasers, 
prospective purchasers, or the consuming public, or to advertise, sell 
or offer to sell diamonds or articles set with diamonds at prices pur- 
porting to be reduced from what are, in fact, fictitious or exaggerated 
manufacturer’s or distributor’s suggested retail selling price, or that 
contains what purport to be bona fide price quotations which are in 
fact higher than the prices at which such products are regularly and 
customarily sold in bona fide retail transactions. It is likewise an un- 
fair trade practice to distribute, sell or offer for sale to the consum- 
ing public in such manner diamonds or articles set with diamonds 
bearing such false, fictitious, or exaggerated price tags or labels. 

(19) To offer for sale, sell, advertise, describe, or otherwise represent dia- 
monds or diamond-set merchandise as “close-outs”, “discontinued 
lines’, or “special bargains”, by use of such terms or by words or 
representations of similar import, when such is not true in fact; or 
to offer for sale, sell, advertise, describe or otherwise represent such 
articles where the capacity and tendency or effect thereof is to lead 
the purchasing or consuming public to believe the same are being 
offered for sale or sold at greatly reduced prices, or at so-called “bar- 
gain” prices when such is not the fact. 

(20) To advertise a particular style or type of product for sale when pur- 
chasers or prospective purchasers responding to such advertisement 
cannot readily purchase the advertised style or type of product from 
the industry member and the purpose of the advertisement is to ob- 
tain prospects for the sale of a different style or type of product than 
that advertised. 

(21) To use sale practices or methods which: 

a. Deprive prospective customers of a fair opportunity to purchase 
any advertised style or type of product; or 

b. To falsely disparage any advertised style or type of product or, 
without the knowledge of the customer, to substitute other 
styles or types of products which the advertiser intends to sell 
instead of the advertised style or type of product. 

(22) To advertise or offer for sale a grossly inadequate supply of products 
at reduced or bargain prices without disclosure of the inadequacy of 
the supply available at such prices when such advertisement or offer 
has the capacity and tendency or effect of misleading or deceiving 
purchasers or prospective purchasers. 

(23) To describe, identify or refer to a diamond as “certified”, or to use 
respecting it any other word or words of similar meaning or import 
unless: 

a. The identity of the certifier and the specific matters or qualities 
certified are clearly disclosed in conjunction therewith; and 

b. The certifier has examined such diamond, has made such certifi- 
cation and is qualified to certify as to such matters and quali- 
ties; and 

c. There is furnished the purchaser a certificate setting forth clearly 
and nondeceptively the name of the certifier and the matters 
and qualities certified. 

(24) To aid, abet, coerce or induce another, directly or indirectly, to use 
or promote the use of any unfair trade practice specified in this article. 


(105 Aca Sos 2e) 


§ 66-75. Penalty for violation; each practice a separate offense.— 
Any person, firm, corporation or organization engaging in any unfair trade prac- 
tice, as defined in this article, shall be guilty of a misdemeanor and upon con- 
viction shall be fined not less than one hundred dollars ($100.00) nor more than 
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five hundred dollars ($500.00) or imprisoned; or both fined and imprisoned in 
the discretion of the court; and each and every unfair trade practice engaged in 
shall be deemed a separate offense. (1957, c. 585, s. 3.) 


ARTICLE 17. 
Closing-Out Sales. 


§ 66-76. Definitions.—For the purposes of this article, “closing-out sale” 
shall mean and include all sales advertised, represented or held forth under the 
designation of “going out of business,’’ “discontinuance of business,” “selling out,” 
“liquidation,” “lost our lease,” “must vacate,” “forced out,’ “removal,” or any 
other designation of like meaning; and “person” shall mean and include individ- 
uals, partnerships, voluntary associations and corporations. (1957, c. 1058, s. 1.) 


§ 66-77. License required; contents of applications; inventory re- 
quired; fees; bond; extension of licenses; records; false statements.— 
(a) No person shall advertise or offer for sale a stock of goods, wares or mer- 
chandise under the description of closing-out sale, or a sale of goods, wares or 
merchandise damaged by fire, smoke, water or otherwise, unless he shall have ob- 
tained a license to conduct such sale from the clerk of the city or town in which 
he proposes to conduct such a sale. The applicant for such a license shall make to 
such clerk an application therefor, in writing and under oath at least seven (7) 
days prior to the opening date of sale, showing all the facts relating to the reasons 
and character of such sale, including the opening and terminating dates of the 
proposed sale, a complete inventory of the goods, wares or merchandise actually 
on hand in the place whereat such sale is to be conducted, and all details neces- 
sary to locate exactly and identify fully the goods, wares or merchandise to be 
sold. 

(b) If such clerk shall be satisfied from said application that the proposed 
sale is of the character which the applicant desires to advertise and conduct, the 
clerk shall issue a license, upon the payment of a fee of twenty-five dollars 
($25.00) therefor, together with a bond, payable to the city or town in the penal 
sum of five hundred dollars ($500.00), conditioned upon compliance with this 
article, to the applicant authorizing him to advertise and conduct a sale of the 
particular kind mentioned in the application; provided, however, that the license 
fee provided for herein shall be good for a period of thirty (30) days from its 
date, and if the applicant shall not complete said sale within said thirty (30) day 
period then the applicant shall make application to such clerk for a license for 
a new permit, which shall be good for an additional period of thirty (30) days, 
and shall pay therefor the sum of fifty dollars ($50.00) ; and provided further a 
second extension period of thirty (30) days may be similarly applied for and 
granted by the clerk upon payment of an additional fee of fifty dollars ($50.00) 
and upon the clerk being satisfied that the applicant is holding a bona fide sale 
of the kind contemplated by this article and is acting in a bona fide manner. No 
additional bond shall be required in the event of one or more extensions as here- 
in provided for. Any merchant who shall have been conducting a business in the 
same location where the sale is to be held for a period of not less than one year, 
prior to the date of holding such sale, or any merchant who shall have been con- 
ducting a business in one location for such period but who shall, by reason of 
the building being untenantable or by reason of the fact that said merchant shall 
have no existing lease or ownership of the building and shall be forced to hold 
such sale at another location, shall be exempted from the payment of the fees 
and the filing of the bond herein provided for. 

(c) Every city or town to whom application is made shall endorse upon such 
application the date of its filing, and shall preserve the same as a record of his 
office, and shall make an abstract of the facts set forth in such application, and 
shall indicate whether the license was granted or refused. 
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(d) Any person making a false statement in the application provided for in 
this section shall, upon conviction, be deemed guilty of perjury. (1957, c. 1058, 


ee) 


§ 66-78. Additions to stock in contemplation of sale prohibited.— 
No person in contemplation of a closing-out sale under a license as provided for 
in § 66-77 shall order any goods, wares or merchandise for the purpose of selling 
and disposing of the same at such sale, and any unusual purchase and additions 
to the stock of such goods, wares or merchandise within sixty (60) days prior to 
the filing of application for a license to conduct such sale shall be presumptive 
evidence that such purchases and additions to stock were made in contemplation 
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§ 66-79. Replenishment of stock prohibited.—No person carrying on 
or conducting a closing-out sale or a sale of goods, wares or merchandise dam- 
aged by fire, smoke, water or otherwise, under a license as provided in § 66-77 
shall, during the continuance of such sale, add any goods, wares or merchandise 
to the damaged stock inventoried in his original application for such license, and 
no goods, wares or merchandise shall be sold as damaged merchandise at or 
during such sale, excepting the goods, wares or merchandise described and in- 
ventoried in such original application. (1957, c. 1058, s. 4.) 


§ 66-80. Continuation of sale or business beyond termination date. 
—No person shall conduct a closing-out sale or a sale of goods, wares or mer- 
chandise damaged by fire, smoke, water or otherwise beyond the termination date 
specified for such sale, except as otherwise provided for in subsection (b) of § 
66-77 ; nor shall any person, upon conclusion of such sale, continue that business 
which had been represented as closing out or going out of business under the 
same name, or under a different name, at the same location, or elsewhere in the 
same city or town where the inventory for such sale was filed; nor shall any per- 
son, upon conclusion of such sale, continue business contrary to the designation 
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§ 66-81. Advertising or conducting sale contrary to article ; pen- 
alty.—Any person who shall advertise, hold, conduct or carry on any sale of 
goods, wares or merchandise under the description of closing-out sale or a sale 
of goods, wares or merchandise damaged by fire, smoke, water or otherwise, 
contrary to the provisions of this article, or who shall violate any of the provi- 
sions of this article shall be deemed guilty of a misdemeanor and shall, upon con- 
viction thereof, be fined or imprisoned, or both, in the discretion of the court. 
(RYE: ex MES nen) 


§ 66-82. Sales excepted; liability for dissemination of false ad- 
vertisement.—The provisions of this article shall not apply to sheriffs, con- 
stables or other public or court officers, or to any other person or persons acting 
under the license, direction or authority of any court, State or federal, selling 
goods, wares or merchandise in the course of their official duties ; provided, how- 
ever, that no newspaper publisher, radio-broadcast licensee, television-broadcast 
licensee, or other agency or medium for the dissemination of advertising shall be 
liable under this article by reason of the dissemination of any false advertisement 
prohibited by this article, unless he has refused, on the written request of any 
law enforcement officer or agency of this State, to furnish to such officer or agency 
the name and address of the person who caused the dissemination of such ad- 
vertisement. (1957, c. 1058, s..7.) 


§ 66-83. Restraining or enjoining illegal act.—Upon complaint of any 
person the superior court shall have jurisdiction to restrain and enjoin any act 
forbidden or declared illegal by any provisions of this article. (1957, c. 1058, 
Seco) 
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§ 66-84. Counties within article. — This article shall apply only to the 
following counties: Alamance, Ashe, Bertie, Buncombe, Burke, Cabarrus, 
Catawba, Cleveland, Columbus, Craven, Cumberland, Durham, Forsyth, Gaston, 
Graham, Guilford, Halifax, Haywood, Jackson, Lee, McDowell, New Hanover, 
Northampton, Onslow, Orange, Pitt, Randolph, Richmond, Robeson, Stanly, 
Surry, Swain, Transylvania, Union, Wake and Wayne. (1957, c. 1058, ss. 10%, 
MOV seel SOO ec. 192891089 55C) 12 les ce 12875) 

Editor’s Note. — The first 1959 amend- serted the counties of Burke, Cabarrus, 
ment inserted the county of Alamance. The Catawba, Cleveland, Columbus, Craven, 
third 1959 amendment, effective Jan. 1, Durham, Forsyth, Gaston, New Hanover, 
1960, inserted the county of Halifax. The Pitt, Randolph, Richmond, Stanly and 
second and fourth 1959 amendments in- Wayne. 


ARTICLE 18. 
Labeling of Household Cleaners. 


§ 66-85. Labeling cleaners containing volatile substances capable 
of producing toxic effects; definition.—It shall be unlawful for any person, 
firm, or corporation manufacturing household cleaners which contain volatile 
substances capable of producing toxic effects in or on their users when used for 
their intended domestic purposes to sell or offer for sale any such cleaner un- 
less such cleaner shall be labeled with the word “caution” or other word of similar 
import and unless directions shall plainly appear thereon as to the safe and proper 
use of the contents. Such label shall identify the particular substance contained 
therein. The phrase “volatile substances capable of producing toxic effect” as 
used herein shall include, but shall not be limited to, the following: Benzene (ben- 
zol), toluene (toluol), coal tar naphtha, carbon tetrachloride, trichlorethylene, 
tetrachlorethylene (perchlorethylene), tetrachlorethane, methyl alcohol, and aro- 
matic and chlorinated hydrocarbons of comparable volatility and toxicity. (1957, 
culZ4lagse le) 


§ 66-86. Penalty for selling product in violation of article. — Any 
person, firm or corporation selling or offering to sell any product in violation of 
the terms of this article shall be guilty of a misdemeanor and upon conviction 
thereof shall be fined or imprisoned in the discretion of the court. (1957, c. 1241, 
Sin Zs) 


§ 66-87. Injunctions.—Upon complaint by the State Board of Health, the 
superior court shall have jurisdiction to enjoin any sale or offer of sale which is 
in violation of the provisions of this article. (1957, c. 1241, s. 3.) 


§ 66-88. Application of article after enactment of federal legisla- 
tion.—If the Congress of the United States shall, at any time hereafter, enact 
in any form legislation designed to regulate the interstate distribution, labeling 
and sale of hazardous articles in packages suitable for or intended for household 
use, the State Board of Health shall, upon so determining, issue a proclamation 
to such effect and, from and after the date of such proclamation, this article shall 
be applicable only with respect to intrastate manufacture, distribution, sale and 
labeling by persons, firms or corporations who do not comply with the federal 
legislation as to interstate distribution, labeling and sale of the materials or arti- 
cles described in § 66-85. (1957, c. 1241, s. 3%.) 
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proviso, payment of damages; re- 
imbursement by owner. 

67-14. Mad dogs, dogs killing sheep, etc., 
may be killed. 


from Ranging Dogs. 


67-30. Appointment of county dog warden 
authorized; salary, etc.; dog dam- 
age fund. 


67-14.1. Dogs injuring deer or bear on 67-31. Powers and duties of dog warden. 
wildlife management area may 87-82. Pound; disposition of impounded 
be killed; impounding unmuz- dogs. 
zled dogs running at large, 67-33, cae to wear collars; tags; kennel 

67-15. Dogs, when listed, personal Pr OP EY8 4: ae of appraisers; payment of 

pry akc eny (0 dos saul damages; subrogation of county 
meanor. 3 3 : 
in action against dog owner. 

67-16. Failure to discharge duties imposed 7-35, Unlawful to allow dog to run at 

under this article. large without collar and tag; pen- 

67-17. [Deleted.] alty. 

67-18. Application of article. 67-36. Article supplements existing laws. 

ARTS OT Bale 


Owner's Liability. 


§ 67-1. Liability for injury to livestock or fowls. —If any dog, not 
being at the time on the premises of the owner or person having charge there- 
of, shall kill or injure any livestock or fowls, the owner or person having such 
dog in charge shall be liable for damages sustained by the injury, killing, or 
maiming of any livestock, and costs of suit. (1911, c. 3, s. 1; C. S., s. 1669.) 


Cross References. — As to dogfighting, 
see § 14-362. As to admittance of dogs to 
bedrooms by innkeeper or guest, see § 
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72-7; but see also § 67-29, relating to “see- 
ing-eye” dogs. 
Editor’s Note.—As to owner’s liability 


§ 67-2 


for personal injury by dog, see Perry v. 
Phipps, 32 N. C. 259 (1849); Harris v. 
Fisher, 115 N. C. 318, 20 S. E. 461 (1894). 
As to property in dogs and liability for 
wrongfully killing or injuring them, see 
Dodson v. Mock, 20 N. C. 282 (1838); 
Mowery v. Salisbury, 82 N. C. 175 (1880); 
State v. Smith, 156 N. C. 628, 72 S. E. 321 


Gis07s Docs 


§ 67-5 


S. E. 270 (1913). As to right to kill dog at- 
tempting to destroy animals used for food, 
see Parrott v. Hartsfield, 20 N. C. 242 
(1838); State v. Smith, 156 N. C. 628, 72 S. 
E. 321 (1911). 

For note on liability of owner for tres- 
pass of dogs while hunting, see 33 N. C. 
Law Rev. 134. 


(1911); Beasley v. Byrum, 163 N. C. 3, 79 


§ 67-2. Permitting bitch at large.—lIf any person owning or having any 
bitch shall knowingly permit her to run at large during the erotic stage of copula- 
tion he shall be guilty of a misdemeanor and fined not exceeding fifty dollars 
or imprisoned not exceeding thirty days. (1862-3, c. 41, s. 2; Code, s. 250M: 
Revers. 0003 % C. 9,08: 16/0) 

Cited in Pegg v. Gray, 240 N. C. 548, 82 
Sieie cod) p57 > (1954). 


§ 67-3. Sheep-killing dogs to be killed.—If any person owning or 
having any dog that kills sheep or other domestic animal, upon satisfactory evi- 
dence of the same being made before any justice of the peace of the county, and 
the owner duly notified thereof, shall refuse to kill it, and shall permit such 
dog to go at liberty, he shall be guilty of a misdemeanor, and fined not more than 
fifty dollars or imprisoned not more than thirty days, and the dog may be killed 
by anyone if found going at large. (1862-3,.¢.41 5.5) Liles4-9 cs 10818924) Code; 


¢ 


a 500 a ev.3S..0004..C.9008.110/ L) 


Cross References.—As to what dogs may 
be killed, see § 67-14, and see note to § 
67-1. As to liability for killing listed dogs, 


Cited in Parrott v. Hartsfield, 20 N. C. 
242 (1838); Daniels v. Homer, 139 N. C. 
319, 51.5. BK. 922 (1905). 


see § 67-27. 


§ 67-4. Failing to kill mad dog.—If the owner of any dog shall know, 
or have good reason to believe, that his dog, or any dog belonging to any person 
under his control, has been bitten by a mad dog, and shall neglect or refuse 
immediately to kill the same, he shall forfeit and pay the sum of fifty dollars to 
him who will sue therefor; and the offender shall be liable to pay all damages 
which may be sustained by anyone, in his property or person, by the bite of any 


such dog, and shall be guilty of a misdemeanor, and fined not more than fifty dol- 
lars or imprisoned not more than thirty days. (R. C., c. 67; Code, s. 2499; Rev., 


Beso Ce S., Ss L072.) 

Cross References. — As to killing mad 
dogs, see §§ 67-14, 67-27. As to rabies, 
vaccination, etc., generally, see § 106-364 
et seq. 

Actual Knowledge Unnecessary.—In an 
action under this section it is not necessary 
to prove that the biting dog was in fact 
mad. The words “good reason to believe” 
apply both to the condition of the biting 
dog and to the fact that the dog was bitten 
by a mad dog. Wallace v. Douglas, 32 N. 
C. 79 (1849). 


Dog Can Be Destroyed.—If owner re- 
fuses to destroy a dog, which is mad or is 
bitten by a mad dog, he subjects himself 
to the possibility of a fine and imprison- 
ment and the dog can be destroyed by 
order of the justice issuing the warrant 
under this section. Beasley v. Byrum, 163 
N. C. 3, 79 S. E. 270 (1913). 

As to contributory negligence of person 
bitten by a mad dog, see Holton yv. Moore, 
165 N. C. 549, 81 S. E. 779 (1914). 


ARTICLE 2. 


License Taxes on Dogs. 


§ 67-5. Amount of tax.—Any person owning or keeping about him any 
open female dog of the age of six months or older shall pay annually a license 
or privilege tax of two dollars. Any person owning or keeping any male dog, or 
female dog other than an open female dog of the age of six months or older, 
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§ 67-6 


Cr» 67: Does 


§ 67-10 


shall pay annually on each dog so owned or kept a license or privilege tax of 


One ‘dollar (1919 sc al1G.1ss2 1, 2 nO momes 0/73.) 


Local Modification.—Clay: 1933, c. 301; 
Graham: 1931, c. 35; Jackson: 1947, c. 105; 
Macon: 1933, c. 301; Swain: 1933, c. 149. 

Cross Reference.—As to credit of vacci- 
nation fee on dog tax, see § 106-372. 

Constitutional Exercise of Police Power. 
—A statute imposing a specified tax upon 
all persons owning or keeping a dog within 


a certain county is for the privilege of 
keeping the dog therein and comes under 
the police regulations of the county. It is 
therefore constitutional and valid and will 
not be restrained. Newall v. Green, 169 N. 
C. 462, 86 S. E. 291 (1915); McAlister v. 
Yancey County, 212 "NaC, 208.0193mc me 
141 (1937). 


§ 67-6. License tags; optional with county commissioners.—T'o 
every person paying the license or privilege tax prescribed in § 67-5 there shall 
be issued by the sheriff a metal tag bearing county name, a serial number, and 
expiration date, which shall be attached by owner to a collar to always be worn 
by any dog when not on premises of the owner or when engaged in hunting. The 
Superintendent of Public Instruction shall at all times keep on hand a supply 
of tags to be furnished the sheriffs of the several counties. Provided, that the 
county commissioners of each county shall, by order duly made in regular 
session, make an order determining whether the collar and tag shall be applied 
to that county. (1919, c. 116, s. 214; C. S., s. 1674; Ex. Sess. 1920, c. 37.) 

Editor’s Note.—Prior to the 1920 amend- 
ment the metal tags were kept by the 
Commissioner of Agriculture. 


S 67-7. Dogs to be listed; penalty for failure to list.—It shall be the 
duty of every owner or keeper of a dog to list the same for taxes at the same time 
and place that other personal property is listed, and the various tax listers in 
the State shall have proper abstracts furnished them for listing dogs for taxation, 
and any person failing or refusing to list such dog or dogs shall be guilty of 
a misdemeanor and upon conviction shall be fined not exceeding fifty dollars or 
imprisoned not exceeding thirty days. The owner of the home or lessee of such 
owner shall be responsible for listing of any dog belonging to any member of his 
fatndiy MCLOLO cmd Ose Gao. ce 16750) 

Local Modification—Mitchell: Pub. Loc. 
1925, c. 265. (See § 67-18.) 


§ 67-8. When tax is due.—The license or privilege tax herein imposed 
shall be due and payable on the first day of October of each and every year. 
(19010 2c wl 16. Ge 3 COS es LOM 21045 ecm On 

Editor’s Note—The 1943 amendment 
eliminated a provision as to penalty for 
failure to pay tax. 


S 67-9. Receipt for tax a license.— Upon the payment to the sheriff 
or tax collector of the license or privilege tax aforesaid, such sheriff or tax collec- 
tor shall give the owner or keeper of such dog or dogs a receipt for the same 
which shall constitute a license under the provisions of this article. (1919, c. 116, 


Se OC sme O/ 75) 


S 67-10. Tax listers to make inquiry, compile reports; compensa- 
tion.—The tax listers for each township, town, and city in this State shall an- 
nually, at the time of listing property as required by law, make diligent inquiry 
as to the number of dogs owned, harbored, or kept by any person subject to 
taxation. The list takers shall, on or before the first day of July in each year, 
make a complete report to the sheriff or tax collector on a blank form furnished 
them by the proper authority, setting forth the name of every owner of any 
dog or dogs, how many of each and the sex owned or kept by such person. The 
county commissioners may pay the tax listers for such services such amounts as 
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may be just out of the money arising under this article. (1919, c. 116, ss. 4, 67G: 


SiG a1 62582) 


§ 67-11. Purchasers to ascertain listing.—Any person coming in pos- 
session of any dog or dogs after listing time shall immediately ascertain whether 
such dog or dogs have been listed for taxes or not, and if not so listed, it is 
hereby made the duty of such owner or keeper of such dog or dogs to go to the 
sheriff or tax collector of his county and list such dog or dogs for taxes, and 
it is made the duty of the owner or keeper of such dog or dogs to pay the privilege 
or license tax as is herein provided for in other cases. (1919, c. 116, s. 4; C. S., 


s. 1679.) 


§ 67-12. Permitting dogs to run at large at night; penalty; liability 
for damage.—No person shall allow his dog over six months old to run at large 
in the nighttime unaccompanied by the owner or by some member of the owner’s 
family, or some other person by the owner’s permission. Any person intention- 
ally, knowingly, and willfully violating this section shall be guilty of a misde- 
meanor, and upon conviction shall be fined not exceeding fifty dollars or im- 
prisoned not exceeding thirty days, and shall also be liable in damages to any 
person injured or suffering loss to his property or chattels. (1919, c. 116, s. 
Si Case LOCU:,) 


Local Modification.—Buncombe, Halifax, Valid Exercise of Police Power.—A city 


New Hanover, Wake: 1925, c. 314; Wa- 
tauga: Pub. Loc. 1927, c. 503. (See § 67- 
18.) 

Cross Reference.—As to permitting dogs 


ordinance which prohibits the owner from 
allowing dogs to run at large without 
muzzles is a valid exercise of the police 
power. State v. Clifton, 152 N. C. 860, 67 


to run at large on Capitol Square, see § S. E. 751 (1910). 


14-396. 


§ 67-13. Proceeds of tax to school fund; proviso, payment of dam- 
ages; reimbursement by owner.—The money arising under the provisions of 
this article shall be applied to the school funds of the county in which said tax is 
collected: Provided, it shall be the duty of the county commissioners, upon com- 
plaint made to them of injury to person or injury to or destruction of property 
by any dog, upon satisfactory proof of such injury or destruction, to appoint 
three freeholders to ascertain the amount of damages done, including neces- 
sary treatment, if any, and all reasonable expenses incurred, and upon the coming 
in of the report of such jury of the damage as aforesaid, the said county commis- 
sioners shall order the same paid out of any moneys arising from the tax on dogs 
as provided for in this article. And in cases where the owner of such dog or dogs 
is known or can be ascertained, he shall reimburse the county to the amount paid 
out for such injury or destruction. To enforce collection of this amount the 
county commissioners are hereby authorized and empowered to sue for the same. 
Provided, further, that all that portion of this section after the word “collected,” 
in line three, shall not apply to Alamance, Anson, Beaufort, Bladen, Caldwell, 
Catawba, Chatham, Cleveland, Columbus, Currituck, Davie, Duplin, Durham, 
Gaston, Gates, Graham, Harnett, Hertford, Lincoln, McDowell, Mecklenburg, 
Moore, Nash, New Hanover, Orange, Pamlico, Perquimans, Person, Robeson, 
Rowan, Rutherford, Scotland, Stokes, Transylvania, Union, Wayne and Yadkin 
Counties 101919, c./7,.s.7; GhllO.ss: 75, Cs. s. LOS lt; Pub. Loc. 10725567 04. Ub: 
Loc. 1927, cc. 18, 219, 504; 1929, cc. 31, 79; 1933, cc. 28, 387, 477, 526; 1935, c. 
402: 1937, cc. 63, 75, 118, 282, 370; 1939, cc. 101, 153; 1941, cc. 8, 46, 132, 287; 
1948 ec. 211, 1371; 372; 1945,,.cc..759107; 136,'465 331947, c. 853,.s: 1;,1953,.¢. 
Viena ses 1955 .¢c11 10134 957202462) 


Local Modification. — Avery, Forsyth, 


Burke: 1945, c. 245; Cabarrus: 1939, c. 225; 


McDowell, Randolph, Watauga: 1931, c. Caldwell: 1937, c. 23; Caswell: 1935, c. 
283: Avery, Mitchell: 1933, c. 273; Bertie: 188; 1941, c. 19; Chowan: 1925, c. 15; 1949, 
1943, c. 189; Buncombe: 1937, c. 119; c. 219; Cumberland: 1935, c. 361; Dare: 
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1953, cy 1042) repealinsa, 91939)" "Gc, 155; 
Davidson: 1925, c. 79; Duplin: 1937, c. 47; 
Forsyth: 1933, c. 547; Granville: 1955, c. 
158, s. 5; Greene: 1937, c. 92; Guilford: 
1930.) Coo aL O45 es CeeLoos Io l, Cam ZOor 


amending 1951, c. 143; Jones: 1939, c. 151; 
Lee: 1949, c. 349; Madison: 1935, c. 412; 
Mecklenburg: 1935, c. 30; Mitchell: 1937, 
Ga ore © nSlOyae O55) Cae 0 OsmLOS OCS OD: 
1eyKe @, ie e Ieee? aR, C, Tae IP nae 
1933, 0ce. 561°) Rockingham) 1925) c.meds 
Sampson: 1949, c. 349; Stanly: 1935, c. 
B0sioutty > 19338, (C. S10e) byrrell: 1949" c 
219; Union: Pub. Loc. 1927, c. 501; Vance: 
Pub, Loc. 1925, c, 1033 Wake: 1945, cr 561; 
Warren: 1948, c. 545; 1947, c. 443; Wayne: 
1930 Creo om VViLSON a OSI CaES malice ys 
IP bio, Ibe, IOP, © Si, SB: 

Session Laws 1947, c. 853, s. 2 repealed 
Public Laws 1935, c. 50 relating to Ala- 
mance County. 

Editor’s Note. —- The 1945 amendments 
inserted “Nash,” “Robeson,” “Gaston” 
and “Cleveland,” respectively, in the list of 
counties in the proviso. The 1947 amend- 
ment inserted “Alamance.” The 1953 
amendments inserted “Catawba” and 
“Orange.” The 1955 amendments inserted 
“Mecklenburg” and “Pamlico.” And the 
1957 amendment inserted “Person.” 

This section is a police regulation not 
estopping the defendant in the county’s 
action from establishing any defense avail- 
able to him under the pleadings, nor does 
it change the method of procedure as to 
the burden of proof, or otherwise, except 
that it limits recovery of the injured per- 
son, electing to proceed under this statute, 
to a sum not exceeding the amount there- 
under ascertained. Board v. George, 182 
ING (Ce 4a, WOO) Sy TE. ee GiB). 

This section is constitutional, and does 
not deprive the defendant of a jury trial. 
Board v. George, 182 N. C. 414, 109 S. E. 
77 (1921). 

Mandamus Will Lie. — Where a person 
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having a legal right to recover under this 
section, makes satisfactory proof to the 
county commissioners of injury inflicted 
by a dog, it is the legal duty of the com- 
missioners to appoint freeholders to ascer- 
tain the amount of damage done, and 
mandamus will lie to compel them to per- 
form this duty. White v. Holding, 217 N. 
C. 329, 7 S. E. (2d) 825 (1940). 

Testimony of Nonexpert Witness.—Ad- 
mission of judgment of a nonexpert wit- 
ness upon the personal observation of the 
carcass of the sheep, as to the length of 
time it had been killed, is not erroneous as 
the expression of a theoretical or scientific 
opinion. Board v. George, 182 N. C. 414, 
TO9KO. dus Cre L vet 

Right to Trial by Jury.—The ascertain- 
ment of damages by three disinterested 
freeholders, and the payment thereof by 
county commissioners from the dog taxes, 
with the right of the county to sue to re- 
cover the amount so paid from the owner 
of the dog if known or discovered, as pro- 
vided by this section, reserves to such 
ownér the right to a trial by jury in the 
action of the commissioners, and does not 
permit recovery in excess of the sum 
awarded for the damages caused as as- 
certained under the provisions of the stat- 
ute. Board v. George, 182 N. C. 414, 109 
S. E. 77 (1921). 

Cost of Assessment. — In an action by 
the county, under this section, the reason- 
able cost of the services of the persons 
chosen to make the assessment, which is 
paid by the county, is a part of the money 
paid on account of the injury or destruc- 
tion caused by the dog, and defendant’s ex- 
ception thereto will not be sustained. Sem- 
ble, the question of the reasonableness of 
this amount is a question for the jury, 
when aptly and properly raised and pre- 
sented. Board v. George, 182 N. C. 414, 109 
5S. Bav7i(oet). 


§ 67-14. Mad dogs, dogs killing sheep, etc., may be killed. — Any 
person may kill any mad dog, and also any dog if he is killing sheep, cattle, hogs, 
Coals nOrspoultry (lL ne. WO sweom Cae. mes LOGLG) 


Cross References. — As to liability of 
owner who fails to kill sheep-killing dog, 
see § 67-3. As to liability of owner who 


fails to kill mad dog, see § 67-4. As to 
protection of listed dogs, see § 67-27. 


S 67-14.1. Dogs injuring deer or bear on wildlife management 


area may be killed; impounding unmuzzled dogs running at large.—(a) 
Any dog which trails, runs, injures or kills any deer or bear on any wildlife 
refuge, sanctuary or management area, now or hereafter so designated and 
managed by the Wildlife Resources Commission, during the closed season for 
hunting with dogs on such refuge or management area, is hereby declared to be 
a public nuisance, and any wildlife protector or other duly authorized agent or 
employee of the Wildlife Resources Commission may destroy, by humane method, 
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any dog discovered trailing, running, injuring or killing any deer or bear in any 
such area during the closed season therein for hunting such game with dogs, 
without incurring liability by reason of his act in conformity with this section. 

(b) Any unmuzzled dog running at large upon any wildlife refuge, sanctuary, 
or management area, when unaccompanied by any person having such dog in 
charge, shall be seized and impounded by any wildlife protector, or other duly 
authorized agent or employee of the Wildlife Resources Commission. 

(c) The person impounding such dog shall cause a notice to be published at 
least once a week for two successive weeks in some newspaper published in the 
county wherein the dog was taken, or if none is published therein, in some news- 
paper having general circulation in the county. Such notice shall set forth a 
description of the dog, the place where it is impounded, and that the dog will be 
destroyed if not claimed and payment made for the advertisement, a catch fee of 
$1.00 and the boarding, computed at the rate of fifty cents (50c) per day, while 
impounded, by a certain date which date shall be not less than 15 days after 
the publication of the first notice. A similar notice shall be posted at the court- 
house door. 

(d) The owner of the dog, or his agent, may recover such dog upon pay- 
ment of the cost of the publication of the notices hereinbefore described together 
with a catch fee of $1.00 and the expense, computed at the rate of fifty cents 
(50c) per day, incurred while impounding and boarding the dog. 

(e) If any impounded dog is not recovered by the owner within 15 days 
after the publication of the first notice of the impounding, the dog may be de- 
stroyed in a humane manner by any wildlife protector or other duly authorized 
agent or employee of the North Carolina Wildlife Resources Commission, and 
no liability shall attach to any person acting in accordance with this section. 


(1951, c. 1021, s. 1.) 


§ 67-15. Dogs, when listed, personal property; laceny of dog a 
misdemeanor.—All dogs, when listed for taxes, become personal property and 
shall be governed by the laws governing other personal property: Provided, the 
larceny of any dog upon which aforesaid tax has been paid shall be a misde- 
Menor es (919 2c. 116,767: 9= Cis... s. 1683;) 

Cross Reference.—As to larceny of listed ute, stealing a dog is not larceny in this 
dog, see §§ 14-84, 67-27. State. State v. Holder, 81 N. C. 527 (1879). 

Not Larceny.—In the absence of a stat- 


§ 67-16. Failure to discharge duties imposed under this article.— 
Any person failing to discharge any duty imposed upon him under this article 
shall be guilty of a misdemeanor, and upon conviction shall pay a fine not exceed- 
ing fifty dollars or be imprisoned not more than thirty days. (1919, c. 116, s. 
LOGIC AOS. LOO4.) 


§ 67-17: Deleted. 

Editor’s Note. — This section has been to have been so repealed in McAlister v. 
deleted as it appeared to be local legisla- Yancey County, 210 N. C. 208, 193 S. E. 
tion of the type contemplated by § 67-18 141 (1936). 
and repealed by that section. It was held 


§ 67-18. Application of article.—This article, §§ 67-5 to 67-18, inclusive, 
is hereby made applicable to every county in the State of North Carolina, not- 
withstanding any provisions in local, special or private acts exempting any 
county or any township or municipality from the provisions of the same enacted 
at any General Assembly commencing at the General Assembly of nineteen 
hundred and nineteen and going through the General Assembly of nineteen 
hundred and twenty-nine. (1929, c. 318.) 

Applied in McAlister v. Yancey County, 
See ee 20s. 19Gb 614) (108). 
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ARTICLE 3. 
Special License Tax on Dogs. 


§S 67-19. Nothing in this article abrogated by article 2; special tax 
an additional tax.—Nothing contained in article 2 of this chapter shall have 
the effect of abrogating any of the provisions of this article, and the special 
license tax on dogs provided for under this article shall be in addition to the 
license tax on dogs provided for under article 2 of this chapter: Provided that 
article 2 shall not be construed as repealing any existing ordinance of any city or 
town or any ordinance of any city or town hereafter enacted, regulating the 
keeping or use of dogs in cities and towns. (1919, c. 116, s. 11; C. S., s. 1685; 
Ex, Séss. 1920, c. 53.) 

Editor’s Note. — The 1920 amendment 
added the proviso. 


§ 67-20. Special dog tax submitted to voters on petition. — Upon 
the written application of one-third of the qualified voters of any county in this 
State made to the board of commissioners of such county, asking that an election 
be held in said county to adopt the provisions of this article for levying and col- 
lecting a special dog tax in said county, it shall be the duty of said board of 
commissioners from time to time to submit the question of “special dog tax” 
or “no special dog tax” to the qualified voters of said county; and if at any such 
election a majority of the votes cast shall be in favor of said special dog tax, then 
the provisions of this article shall be in full force and effect over the whole of 
said county, and the special dog tax hereinafter provided for shall be levied 
and collected in said county; but if a majority of the votes cast at such election 
shall be against said special dog tax, then the provisions of this article shall not 
apply to any part of said county. (1917, c. 206, s. 1; C. S., s. 1686.) 


S 67-21. Conduct of elections.—Every election held under the provisions 
of this article shall be held and conducted under the same rules and regulations 
and according to the same penalties provided by law for the election of members 
of the General Assembly: Provided, that no such election shall be held in any 
county oftener than once in two years. (1917, c. 206, s. 3; C. S., s. 1687.) 


§ 67-22. Commissioners to provide for registration; ballots and 
machinery.—The board of commissioners of any county in this State in which 
an election is to be held under the provisions of this article may provide for a 
new registration of voters in said county if they deem necessary, or they may 
provide for the use of the registration of voters in effect at the general election 
for county officers in said county next preceding the holding of the election 
hereunder, and they shall appoint such officers as may be necessary to properly 
hold such election and shall designate the time and places for holding such 
elections, and make all rules, regulations, and do all other things necessary to 
carry into effect the provisions of this article. (1917, c. 206, s. 4; C. S., s. 1688.) 


§ 67-23. Canvass of votes and returns.—At the close of said election 
the officers holding same shall canvass the vote and certify the returns to the 
said board of commissioners of said county, and the said board of commissioners 
shall canvass the said returns and declare the results of said election in the 
manner now provided by law for holding special tax school elections. (1917, c¢. 
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S 67-24. Contents and record of petition; notice of election.—The 
qualified voters of any county who shall make written application to the board 
of commissioners of said county asking that an election be held under the provi- 
sions of this article shall designate and insert in said application the amount of 
special dog tax to be levied and collected in said county, which tax shall not 
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exceed the sum of five dollars nor be less than the sum of one dollar for each 
dog, whether male or female, and the board of commissioners shall have said 
written application, specifying the amount of said special dog tax to be voted for 
in said county, recorded in the records of their proceedings, and shall cause to 
be published in some newspaper published or circulated in said county, and posted 
at the courthouse door and five other public places in said county, a notice of the 
time and places for holding said election and specifying the amount of tax to be 
Wotedsion inpsaidscounty., (1917. ¢.206, s. 5; Catsris81690:) 


§ 67-25. License tax.—Any person or persons, firm or corporation, own- 
ing or keeping any dog or dogs, whether male or female, in any county which 
shall adopt the provisions of this article for the levy and collection of said 
special dog tax shall pay annually a license or privilege tax on each dog, whether 
male or female, such sum or sums as may be designated and inserted in the writ- 
ten application of the qualified voters of said county asking for said election and 
as recorded in the proceedings of the board of county commissioners of said 
county, which shall not exceed the sum of five dollars nor be less than the sum 
of one dollar for each dog: Provided, the tax voted for and levied on female 
dogs may be greater than the tax on male dogs, but in no event shall said special 
tax exceed the sum of five dollars, nor be less than the sum of one dollar for 
any dog, whether male or female. (1917, c. 206, s. 6; C. S., s. 1691.) 

Local Tax Valid.—The legislature may der this authority is constitutional and 
empower the authorities of a town to regu- valid. Mowery vy. Salisbury, 82 N. C. 175 
late the manner in which dogs may be kept (1880). 
in the said town. Hence, a tax levied un- 


§ 67-26. Collection and application of tax.—The special dog tax 
voted for under the provisions of this article shall be due and collectible at the 
same time and in the same manner as provided by law for the collection of taxes 
on other personal property in said county, and shall be collected by the collector 
of other taxes in said county in the same manner and under the same penalties 
provided by law for collection of taxes on other personal property in said county, 
and shall be applied to the road fund, or school fund, of said county, as may be 
directed by the board of commissioners of said county. (1917, c. 206, s. 8; C. 
SD esarooZ.) 

Cross Reference.—As to application of 
proceeds of general dog tax, see § 67-13. 


§ 67-27. Listed dogs protected; exceptions. — Any person who shall 
steal any dog which has been listed for taxation as herein provided shall be 
guilty of a misdemeanor and fined or imprisoned, in the discretion of the court; 
and any person who shall kill any dog the property of another, after the same 
has been listed as herein provided, shall be liable to the owner in damages for 
the value of such dog. Nothing in this article shall prevent the killing of a mad 
dog, sheep-killing dog, or egg-sucking dog on sight, when off the premises of 
its owner, and the owner shall not recover any damages for the loss of such 
Og milo ic. 200, s..93 C5.) S20 693.) 

Cross References.—As to listed dogs as 
personal property, see § 67-15. As to lar- 
ceny of taxed dogs, see § 14-84. 


§ 67-28. Application of article to counties having dog tax. — Any 
county in this State which now has a local law taxing dogs may, by election in 
the manner herein provided for, accept the provisions of this article, and if 
adopted by a majority of the qualified voters of said county at such election, the 
local law taxing dogs in such county shall thereby be repealed and annulled, and 
the provisions of this article shall be in full force and effect in such county. (1917, 
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ARTICLE 4. 
“Seeing-Eye” Guide Dogs. 


§ 67-29. Accompanying blind persons in public: conveyances, etc. 
—Any blind person accompanied by a dog described as a “‘seeing-eye dog,” or 
any dog educated by a recognized training agency or school, which is used as a 
leader or guide, is entitled with his dog to the full and equal accommodations, 
advantages, facilities and privileges of all public conveyances, and all places of 
public accommodation, subject only to the conditions and limitations applicable to 
all persons not so accompanied. (1943, c. 111.) 


ARTICLE UO: 
Protection of Livestock and Poultry from Ranging Dogs. 


§ 67-30. Appointment of county dog warden authorized; salary, 
etc.; dog damage fund.—The board of county commissioners in each county 
in the State is hereby authorized, in its discretion, to appoint one or more county 
dog wardens, and to determine the amount of his salary and travel allowance, both 
of which shall be paid out of the proceeds of the county dog tax. When the county 
dog tax fund is insufficient to pay the salary and travel allowance of the county 
dog warden so appointed, the board of county commissioners is authorized to ap- 
propriate funds from its general fund or from any nontax or surplus funds to 
supplement the dog tax fund so that the salary and travel allowance of the dog 
warden may be paid. After the payment of such salary and allowance, the re- 
maining proceeds of the county dog tax shall be placed in a special county dog 
damage fund and applied from time to time in satisfaction of claims for damage 
as hereinafter provided in this article; provided further, that the liability of any 
county for damage claims filed pursuant to this article shall be limited to the bal- 
ance remaining in the county dog damage fund after the payment of the salary 
and the travel allowance of the county dog warden; and provided further, that 
all proceeds from the dog tax available in the several counties for the payment of 
claims under this article shall be held intact in the county dog damage fund until 
the end of each fiscal year in the county; no dog damage claim shall be paid until 
the end of each fiscal year and, in the event all approved claims cannot be paid 
in full, all such claims shall be paid on an equal proportionate basis. In the 
event that any surplus remains in the county dog damage fund after all dog 
damage claims have been paid at the end of a fiscal year, such surplus may 
no sooner than six months after the close of such fiscal year, at the direction 
of the board of county commissioners, be paid into the county general fund. 


(2951 hes 931irS, dis 1955 Nev So Sate den Ons Comaie40n 


Local Modification.—Franklin: 1953, c. the first sentence the words “one or more 
66 


1005; Orange: 1953, c. 367, ss. 1-5, 8. county dog wardens’ for the words “a 
Editor’s Note. — The 1955 amendment county dog warden.” And the second 1957 
inserted the second sentence. amendment added the last sentence. 


The first 1957 amendment substituted in 


§ 67-31. Powers and duties of dog warden.—The powers and duties of 
the county dog warden shall be as follows: 

(1) He shall have the power of arrest and be responsible for the enforce- 
ment within his county of all public and public-local laws pertaining 
to the ownership and control of dogs, and shall cooperate with all 
other law enforcement officers operating within the county in fulfilling 
this responsibility. 

(2) In those counties having a rabies control officer, the county dog warden 
shall act as assistant to the rabies control officer, working under the 
supervision of the county health department, to collect the dog tax. 
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In those counties having no rabies control officer, the county dog 
warden shall serve as rabies control officer. (1951, c. 931, s. 2.) 
Local Modification. — Orange: 1953, c. 
367, ss. 1-5, 8. 


§ 67-32. Pound; disposition of impounded dogs.—The board of county 
commissioners in each county in which a county dog warden is appointed under 
this article shall establish and maintain a dog pound in each county, the same to 
be under the supervision of the county dog warden, for the purpose of impound- 
ing lost and stray dogs for a period to be determined by the board of county com- 
missioners during which time the county dog warden shall make every reasonable 
effort to locate and give notice to the owners of such dogs, or if such owners can- 
not be located, to find new owners for such dogs. The dog warden shall keep a 
permanent bound record of the date on which each dog is impounded, and if at 
the end of the holding period to be determined by the board of commissioners such 
dogs remain unclaimed by their owners or by prospective owners, such dogs are 
to be destroyed in a humane manner, under the direct supervision of the county 
dog warden. Anyone claiming or redeeming a dog at the pound will be required 
to pay the actual cost of keeping the dog in the pound, as well as any tax due, 
belore anyysuchidog may be released. (19519 cn 903 14s, 5°. 1955,'C.2.1333, 8. 2.) 


Local Modification. — Orange: 1953, c. “not to exceed 15 days” to “a period to 
367, Ss. 1-5, 8. be determined by the board of county 
Editor’s Note. — The 1955 amendment commissioners.” 


changed the period of impounding from 


§ 67-33. Dogs to wear collars; tags; kennel tax.—Every dog in 
counties where a dog warden is appointed shall be required at all times to wear 
a collar with the owner’s name and address stamped on or otherwise firmly at- 
tached to the collar. Each year at tax listing time all dog owners shall be pro- 
vided by the taxing authorities with a numbered metal tag for each dog listed, 
said tag to be attached to the collar as evidence that the dog has been listed for 
taxation; provided, that any operator of a kennel or owner of a pack of dogs 
may, in lieu of paying the tax on individual dogs as provided by law, pay a 
kennel tax computed at the rate of $1.50 per dog, male or female. 

Upon the payment of kennel tax in accordance with this schedule, the owner 
shall be issued metal tags as hereinbefore provided in a number equal to the 
number of dogs for which the kennel tax is paid; and any dog wearing any such 
tag during the tax year to which the tax is issued shall be deemed to be in com- 
pliance with the provisions of this article in respect as to tags. (1951, c. 931, 
s. 4; 1957, c. 594.) 

Local Modification. — Buncombe: 1953, Editor’s Note. — The 1957 amendment 


c. 1007; Orange: 1953, c. 367, ss. 1-5, 8; rewrote the proviso to the first paragraph. 
Wayne: 1957, c. 594. 


§ 67-34. Board of appraisers; payment of damages; subrogation of 
county in action against dog owner.—The board of county commissioners 
in each county having a dog warden as provided in this article shall appoint a 
board of appraisers consisting of three men, one to be chosen from among the 
sheep, livestock or poultry raisers; one from among the fox hunters, and one 
from the county at large; whose duties it shall be to determine and assess the 
amount of damage inflicted by dogs in the respective counties. Such damages 
so determined shall be paid out of the special county dog damage fund of the 
respective counties. Provided, the boards of commissioners of the several coun- 
ties shall have the right to settle and pay any claim or claims presented to such 
board, without appointing a board of appraisers, for such sum or sums as may 
be agreed upon by the person aggrieved and said board of commissioners. 

In case any person shall have received compensation for damages from any 
county under the provisions of this article and thereafter such person shall sue 
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the owner of the dog inflicting such damage for recovery of damages by reason 
thereof, then, in such event, any county having paid any such claims to such 
claimant arising out of the same depredation shall have the full right of sub- 
rogation in any action for damages so instituted. (1951, c. 931, s. 5.) 

Local Modification. — Orange: 1953, c. 
367, SSeal-,0o: 


§ 67-35. Unlawful to allow dog to run at large without collar and 
tag; penalty.—In any county in which a dog warden is appointed pursuant to 
this article, it shall be unlawful for any person who owns or has custody of a 
dog to allow such dog to be off the premises of such owner or custodian unless 
such dog is wearing the collar and metal tag as provided by § 67-33. Violation 
of this section is a misdemeanor punishable by a fine of not more than fifty dol- 
lars ($50.00) or imprisonment for not more than thirty (30) days. (1951, c. 
931, s. 6.) 

Local Modification. — Orange: 1953, c. 
367, ss. 1-5, 8. 


§ 67-86. Article supplements existing laws. — The provisions of this 
article are to be construed as supplementing and not repealing existing State laws 
pertaining to the ownership, taxation, and control of dogs. (1951, c. 931, s. 7.) 
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Chapter 68. 


Fences and Stock Law. 


Article 1. Sec. 
ara nences! 68-25. Owner notified; sale of stock; appli- 
au. cation of proceeds. 
aa cn ces tor be five: feet niet. 68-26. Impounding unlawfully misdemean- 


68-2. Local: Four and a half feet in cer- Rett is : sae : 
Pra ccuntias 68-27. Illegally releasing or receiving im- 


68-3. Watercourse made lawful fence by pounded stock misdemeanor. 
er Weatiniesioners: 68-28. Impounded stock to be fed and 

68-4. Injury to wire fence forbidden. oe at Mee Sk fern AeA e 

68-5. Local: Building unguarded barbed- 68-29. Right to teed impounded stock; 


wire fences along public highways. pa secs liable. ' : 
aoe = 4 68-30. Injuring lands in stock-law  terri- 


Article 2. tory by riding or driving. 

68-31. Owner in stock-law territory allow- 
ing stock outside. 

68-6. Division fences maintainable jointly. 68-32. Stock-law territory to be fenced 


Division Fences. 


68-7. Remedy against delinquent owner. around. 

68-8. Fence erected because of changed 68-33. Commissioners may declare natural 
use of land. barrier sufficient fence. 

68-9. When owner may remove his part 68-34. Assessment of landowners for fence. 
of division fence. 68-35. Condemnation of land for fence. 

68-10. Proceeding to value division fence. 68-36. Injury to stock-law fences misde- 

68-11. Contents of jurors’ report. meanor in stock-law territory. 

68-12. Register to record report. 68-37. Impounder violating stock law mis- 

68-13. Final judgment on report; effect. demeanor. 

68-14. Removal of common fence misde-  ¢g_38  [ocal: Depredations of domestic 


meanor. fowls in certain counties. 


Article 3. 68-39. Eastern North Carolina, territory 
placed under stock law. 

Birla L acy. 68-40. Counties divided by railroad. 

68-15. Term “stock” defined. 68-41. Repeal of local laws or regulations. 

68-16. County elections. 


- 68-17. Township elections. Article 4. 

68-18. District elections. Stock along the Outer 

68-19. Local: How territory released from Banks. 
stock law. 68-42. Stock running at large prohibited; 

68-20. How election conducted. certain ponies excepted. 

68-21. Powers and duties of county com-  ¢g-43, Authority of Director of Conserva- 
missioners. tion and Development to remove 

68-22. Admission of lands adjoining stock- or confine ponies on Ocracoke Is- 
law territory. land and Shackelford Banks. 

68-23. Allowing stock at large in stock-law 68-44. Penalty for violation of § 68-42. 
territory forbidden. 68-45. Impounding stock. 

68-24. Impounding stock at large in terri- 68-46. “Outer banks of this State” defined. 
tory. 


ARTICLE ‘1. 


Lawful Fences. 


§ 68-1. Fences to be five feet high.—K very planter shall make a suff- 
cient fence about his cleared ground under cultivation, at least five feet high, 
unless otherwise provided in this chapter, unless there shall be some navigable 
stream or deep watercourse that shall be sufficient, instead of such fence, and 
unless his lands shall be situated within the limits of a county, township or district 


869 


§ 68-2 


wherein the stock law may be in force. 


ReCy ci 48,. seal Codes §:2790' Ress. 


Local Modification—Bertie, Buncombe, 
Carteret, Hyde, Madison, McDowell, New 
Hanover, Northampton, Pamlico: C. §. § 
1829. 

Cross Reference.—As to fence four and 
one-half feet high being lawful in certain 
counties, see § 68-2. 

Requirements Mandatory. — Proof that 
plaintiff's fence is a “good ordinary one” 
such as the neighbors have, does not dis- 
pense with the obligation imposed by this 
section. Runyan v. Patterson, 87 N. C. 343 
(1882). 

Effect of Failure to Comply with Sec- 
tion.—If the statutory requirement is not 
complied with one cannot recover dam- 
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§ 68-5 
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though the animal may be vicious and the 
fences are “good ordinary ones” such as 
the plaintiff's neighbors have. Runyan v. 
Patterson, 87 N. C. 343 (1882). 

A pasture field is not “ground under 
cultivation,” within the meaning of this 
section, irrespective of whether it is woods 
pasture or cleared pasture. State v. Perry, 
64 N. C. 305 (1870). 

The word “planter” as used in this sec- 
tion does not include hirelings, laborers or 
employees who have no discretion as to the 
plans for fencing. State v. Taylor, 69 N. C. 
543 (1873). 

Cited in State v. Anderson, 123 N. C. 705, 
31 S. E. 219 (1898). 


ages caused by animals of another, al- 


§ 68-2. Local: Four and a half feet in certain counties. — A fence 
four and one-half feet high is a lawful fence in the counties of Alleghany, Bladen, 
Brunswick, Burke, Caldwell, Cherokee, Craven, Cumberland, Currituck, David- 
son, Davie, Duplin, Harnett, Henderson, Jackson, Lenior, Perquimans, Randolph, 
Richmond, Robeson, Rutherford, Sampson, Tyrrell, Wake, Washington, Wilkes 
and Yancey. This section does not apply to stock-law fences. (1889, c. 175; 
1891, 6.36; 1905, c. 333; Rey. s. 1661; 1909 cc 55, 94° Pos Ol) cet seaG ae 
s. 1828.) 


Local Modification. — Tyrrell: C. S. § 
1828. 


Cited in McCoy v. Tillman, 224 N. C. 
201, 29 S. E. (2d) 683 (1944). 


§ 68-3. Watercourse made lawful fence by county commissioners.— 
Any five electors, residents of the same county, may apply to the board of com- 
missioners of the county, at any regular meeting of the same, by written petition 
praying that any watercourse, or any part of any watercourse, in the county, may 
be made a lawful fence. Notice of such petition shall be posted forty days at the 
courthouse door, by the clerk of the board, before such petition shall be acted up- 
on. Upon the hearing of stich petition, the board of county commissioners is au- 
thorized to declare any watercourse, or any part of any watercourse to which the 
petition applies, a lawful fence. And the several acts of the General Assembly, 
declaring certain watercourses, in part or in whole, lawful fences, are so far re- 
pealed as to enable the board of commissioners of any county to declare any of 
such acts, or parts thereof, to be null and void in said county. Any order made 
under this section shall be of record and signed by the chairman, and may be 
rescinded by the board of commissioners at any regular meeting. (1872-3, c. 98; 
Code, ss. 2808, 2809, 2810; Rev., s. 1663; C. S., s. 1830. ) 


§ 68-4. Injury to wire fence forbidden.—If any person shall willfully 
destroy, cut or injure any part of a wire fence or a fence composed partly of wire 
and partly of wood situated on the land of another, he shall be guilty of a mis- 
demeanor, and upon conviction shall be imprisoned not exceeding thirty days or 
fined not exceeding fifty dollars. (1889, c. 516; Rev., s. 3413; C. S.,'s. 1831.) 


Purpose of Section—This section is not 
in conflict with § 14-144, as that section 
was meant to protect the inclosure while 
this one was meant to protect the fences 


irrespective of whether or not they inclosed 
any field. State v. Biggers, 108 N. C. 760, 
12.9. He 102441891). 


_ § 68-5. Local: Building unguarded barbed-wire fences along pub- 
lic highways.—lf any person shall erect or maintain a barbed-wire fence along 
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any public road or highway, and within ten yards thereof, without putting a 
railing, smooth wire, board or plank on the top of such fence not less than three 
inches in width, he shall be guilty of a misdemeanor and shall be fined or im- 
prisoned at the discretion of the court. This section shall apply to the counties of 
Brunswick, Catawba, Cumberland, Durham, Forsyth, Greene, Iredell, Macon, 
Mitchell, Richmond, Rowan, Rutherford, Stanly, Stokes, Swain, Wilkes and 
Yadkin: Provided, that in Rutherford County only a railing or plank shall be 
used at the top of such fence. (1895, c. 65; 1899, cc. 43, 225; 1905, c. 220; 
Rev., s. 3769; 1909, cc. 318, 604, 629, 810; C. S., s. 4422.) 


ARTICLE 2. 
Division Fences. 


§ 68-6. Division fences maintainable jointly.—Where two or more per- 
sons have lands adjoining, which are either cultivated or used as a pasture for 
stock, the respective owners of each piece of land shall make and maintain one 
half of the fence upon the dividing line. (1868-9, c. 275, s. 1; Code, s. 2800; 
eve ss 1O644C..5),.6.71832,) 

Quoted in McCoy vy. Tillman, 224 N. C. 
201, 29 S. E. (2d) 683 (1944). 


§ 68-7. Remedy against delinquent owner.—lIf any person who is lia- 
ble to build or keep up a part of any division fence fails at any time to do so, 
the owner of the adjoining land, after notice may build or repair the whole, and 
recover of the delinquent one half of the cost before any court having jurisdiction. 
Gl GGees Bre OMSM/seC Ode mS yZa0/e REV, 810/70 Cros fs18332) 

Only Civil Liability—A violation of this Quoted in McCoy v. Tillman, 224 N. C. 
section does not subject the wrongdoer to 201, 29 S. E. (2d) 683 (1944). 
indictment. His liability is civil only. State 
v. Watson, 86 N. C. 626 (1882). 


§ 68-8. Fence erected because of changed use of land.—lf the owner 
of a tract of land, who chooses neither to cultivate it, to use it as a pasture, nor 
to permit his stock to run on it, afterwards uses it in either of these ways and 
does not so enclose his stock that they cannot enter on the lands of an adjoining 
owner, he shall refund to such owner one half the value of any fence erected by 
the latter on the dividing line. (1868-9, c. 275, s. 2; Code, s. 2801; Rev., s. 
16@5- Cs. $0-1834.) 


§ 68-9. When owner may remove his part of division fence.—If any 
owner of land liable to contribute for the keeping up of a division fence deter- 
mines neither to cultivate his land nor permit his stock to run thereon, he may 
give the adjoining owner three months’ notice of his determination; and in that 
case, at any time after the expiration of such notice and between the first day of 
January and the first day of March, but at no other time, he may remove the half 
of the fence kept up by himself, and shall be no longer liable to keep up the same. 
1868-98 6.0275) 56 8c01883,) cl Lie Codey sm 2802691903,e"205 Rev:, s. 16713'C. 
Shes! 1835) 

Only Civil Liability—A violation of this plicable, this section will not be applied 
section will not subject one to indictment. and a division fence may be dispensed with 
State v. Watson, 86 N. C. 626 (1882). at any time without notice. State v. Ed- 

In counties where the “stock law” is ap- monds, 121 N. C. 679, 28 S. E. 545 (1897). 


§ 68-10. Proceeding to value division fence.—The value of such fence 
shall be ascertained as follows: Either owner may summon the other to appear be- 
fore any justice of the peace of the township in which the dividing line is situate ; 
or if it be situate in more than one township, then before any justice of the 
peace of any township in which any part of it is situate. In his summons he shall 
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name a certain day, not less than five days after the summons, for the appearance 
of the defendant; he shall also state the purpose of the summons to be the 
adjustment of all matters in controversy respecting the dividing fence between the 
parties. The justice shall hear the complaint and defense. ‘ If the facts be found 
such as entitle either party to demand contribution of the other, the justice shall 
call on the complainant to name an indifferent person, qualified to act as a juror 
of the township, and if the complainant refuses the justice shall name one for 
him. The justice shall then call on the defendant to name an indifferent person, 
qualified to act as a juror of the township, and if the defendant refuses the 
justice shall name one for him. ‘The justice shall then name a third indifferent 
person. These three persons, or any two of them, shall view the premises and 
decide all matters in controversy between the parties, relating to a fence on the 
dividing line. They shall make a written report to the justice, who shall give 
judgment thereon, and for the costs, which shall be paid by the owners of the 
several pieces of land equally. The jurors shall each receive one dollar per day. 
The fees of the justice and constable shall be as in other cases. Either party may 
appeal as provided in other cases of justices’ judgments. (1868-9, c. 275, s. 3; 
Codes. 200 3e.Rev2 6. 1000; (morc mt so0n) 


§ 68-11. Contents of jurors’ report.—The report of the jurors shall also 
state the kind of fence which ought to be kept up, and assign to each owner, in 
such manner as that it may be identified, the part which he shall keep up. (1868-9, 
GC. 2/76) 4; Codes. 2504 SRCV os 100/, eons el oo7e) 


§ 68-12. Register to record report.—The justice shall return the report, 
together with a transcript of the proceedings, to the register of deeds of his 
county for registration. The justice shall collect from the parties the fees of 
the register, and pay the same to him. (1868-9, c. 275, s. 5; Code, s. 2805; Rev., 
s. 1668; C. S., s. 1838.) 


§ 68-13. Final judgment on report; effect.—The final judgment upon 
the report of the jurors shall be binding on the owners of the respective lands and 
their assigns, so long as such ownership shall continue, or until the same shall be 
set aside, modified or reversed. (1868-9, c. 275, s. 6; Code, s. 2806; Rev., s. 1669; 
CuS3s 18395) 


§ 68-14. Removal of common fence misdemeanor. — If any person 
owning, occupying, cultivating or being in possession of any lands under a com- 
mon fence protecting the lands, crops or property of others, shall remove such 
fence or any part thereof during the time in which any crops are growing or be- 
ing actually cultivated thereon, or property is protected by such fence, and be- 
fore such crops are harvested, without the consent and permission of such person 
or persons whose crop or property is protected by such common fence, he shall be 
guilty of a misdemeanor and upon conviction shall be fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days: Provided, that the provisions 
of this section shall not apply when ninety days’ notice of such removal shall 
have been given to all persons owning, cultivating or in possession of lands sur- 
rounded by such common fence, or having property protected thereby, and when 
thereafter such fence shall be removed between the first day of January and the 
first day of March following such notice of intended removal. (Code, s. 2820; 
LOD Sst 2p evr uc, 34.12) emo 4 (0s) 


Editor’s Note. — When a fence is alto- 
gether on the land of a person, although 
used as a common fence, he has the right 
to move it and he is not subject to criminal 
prosecution, but a civil right might arise 
under § 68-9. State v. Watson, 86 N. C. 
626 (1882). Neither will an indictment lie 
for removing a fence when a party remov- 
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ing the fence has possession of the land on 
both sides of the fence although title may 
be in the prosecutor, and the defendant is 
only a tenant by curtesy. State v. Wii- 
liams, 44 N. C. 197 (1853). 

Cited in State v. Dunn, 95 N. C. 697 
(1886). 


§ 68-15 Cu. 68. Fences AND Stock Law § 68-18 


ARTICLE 3. 
Stock Law. 


§ 68-15. Term ‘‘stock’’ defined.—The word “stock” in this chapter shall 
be construed to mean horses, mules, colts, cows, calves, sheep, goats, jennets, and 
all neat cattle, swine and geese. (Code, s. 2822; Rev., s. 1681; C. S., s. 1841.) 

Local Modification.—Currituck: 1937, c. A dog is not “stock” within the mean- 


BSH Dare w1935 Creo. LOSTA ceetecnOn- 
slow: 1933, c. 151; 1937, c. 356; Robeson: 
1917, c. 662. 

Cross Reference. — For act making 


ing of the section, but nevertheless sub- 
ject to larceny. Meekins v. Simpson, 176 
Ni. C130, 96 S. EB. 894° 1918). 


Cherokee County “stock law territory”, 
see note to G. S. 68-23. 


§ 68-16. County elections.—Upon the written application of one-fifth of 
the qualified voters of any county made to the board of commissioners thereof, 
it shall be the duty of the commissioners from time to time to submit the ques- 
tion of “stock law” or “no stock law’ to the qualified voters of said county. 
And if at any such election a majority of the votes cast is in favor of “stock 
law,” then the provisions of this chapter relating to the stock law shall be in 


force over the whole of said county. 
1842.) 

Cross Reference. — As to “majority of 
qualified voters,’ see N. C. Const., Art. 
Se RR re 

In a county where only a part of the 
townships have stock laws, an election 
covering the whole county is held valid, 
and it does not interfere with the prin- 
ciples of local self-government. Smalley v. 
Board, 122 N. C. 607, 29 S. E. 904 (1898); 


(Codecs 2812 Rev. cy 16/72"5* Cos. 


Perry v. Board, 130 N. C. 558, 41 S.: E. 
787 (1902). 

Mandamus to Compel Election.—When 
a petition duly signed by the required 
number of voters is filed with the com- 
missioners, and they refuse to call an elec- 
tion, mandamus may be brought to compel 
them to grant the petition. Perry v. Board, 
HOeNMG. 55Se4i Sask a 787.1902). 


§ 68-17. Township elections.—Upon the written application of one-fifth 
of the qualified voters in any township, made to the board of commissioners of 
the county wherein the township is situated, it shall be the duty of the commis- 
sioners to submit the question of “stock law” or “no stock law” to the qualified 
voters of the township; and if at any such township election a majority of the 
votes cast is in favor of “stock law,” then the stock law shall be in force in 
Said’ township. (Code; s: 2813';"Rev., s.'1673;'C. S$) s.1843.) 

Voting in County Election.—The fact 
that a township has “stock laws” does not 
bar the voters in that township from vot- 


ing in a county election. Smalley v. Board, 
122. N. G. 607, 29 S. E. 904° (1898). 


68-18. District elections. — Upon the written application of one-fifth 
of the qualified voters of any district or territory, whether the boundaries of 
said district follow township lines or not, made to the board of county commis- 
sioners at any time, and setting forth well-defined boundaries of the district, it 
shall be the duty of the commissioners to submit the question of “stock law” 
or “no stock law” to the qualified voters of the district, and if at any such election 
a majority of the votes cast is in favor of “stock law,” then the stock law shall 
be in force over the whole of said district. (Code, s. 2814; Rev., s. 1674; C. 
S. s. 1844.) 


“Well-Defined Boundaries.’-—The words boundaries of lands of successive proprie- 


“well-defined boundaries” are not too in- 
definite to admit of proof to locate the 
boundaries where the beginning is “at a 
certain tract of land,” and the difficulty as 
to the uncertainty of the point of beginning 
is removed where there is a call for the 
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tors, thence to a certain point. Newsom v. 
Earnheart, 86 N. C. 391 (1882). 

Right to Unite Districts. — The com- 
missioners have no power when several 
districts adjoin each other to unite them 
into one territory, provide for the con- 


§ 68-19 Cu. 68. FENcEs anpD Stock Law § 68-21 
expense of the fence. Bradshaw v. Board, 
92 N. C. 278 (1885). 


struction of one boundary fence, and assess 
a uniform tax on all the real property in 
the several districts so united to meet the 


§ 68-19. Local: How territory released from stock law.—Upon the 
written application of a majority of the qualified voters in any district, territory 
or well-defined boundary, made to the board of county commissioners, at any 
time, setting forth that the citizens of said district, territory or boundary are 
within the stock-law boundary, and are desirous of being released from the laws 
governing stock-law territory, it shall be the duty of the commissioners to submit 
the question of “no stock law” or “stock law” to the qualified voters of said dis- 
trict or territory, and if at any such election a majority of the votes cast is against 
stock law, then the said district or territory shall be released and free from the 
operation of the stock law: Provided, the expense incurred in changing the fence 
in such boundary, district or territory so released be paid by the property holders 
in such boundary, district or territory, and that the commissioners of the county 
levy the tax to pay the same on the property holders of such boundary, district or 
territory so released, but they shall not be further liable for keeping up said stock- 
law fence: Provided, that in any territory where stock law now prevails no elec- 
tion against stock law shall be held in less than two years from the date of the 
election adopting stock law in said territory: Provided further, that if “no stock 
law” should carry, it shall not take effect until six months from the date of its 
ratification: Provided still further, that neither “stock law” nor “no stock law” 
shall take effect during crop season. 

This section applies only to the counties of Cherokee, Clay, Graham, Jackson, 
Macon, Mitchell, Pender, Randolph, Swain, and to Hogback Township in Tran- 
sylvania County. (1895, c. 35; 1897, cc. 461, 516; 1903, c. 60; Rev., s. 1675; 
1907, 1c} 874; s23 )PT01911;0ech 265, 469; 1P AL, 1915s 37054? alee 
662; C.'S.,s? 1845.) 


Local Modification.—Currituck: 1937, c. 
389; Dare: 1935, c. 263; 1937, c. 213: Jack- 
son, as to Cashiers Township: 1949, c. 752, 
Suse 

When a “no stock law” is duly passed, 
before the stock can be turned out to run 
at large the district or county passing such 
law must be inclosed so that the stock will 
not range out of “no stock law” territory 
and on the crops of others not in the “no 
stock law” territory. Marsburn v. Jones, 
TVOu Nees O leo ese or Lore). 


This section provides that the expense 
incurred in building such a fence shall be 
paid by a tax on the property holders of 
the district or county. This certainly does 
not authorize a tax solely upon the real 
estate in the county or district. Hawes v. 
Commissioners, 175 N. C. 268, 95 S. E. 
482 (1918). Therefore, to raise this fund an 
election must be held and authority granted 
by the majority of the voters. Marsburn v. 
Jones, 176 N.C. 516, 97 S.E 49au(Torere 


68-20. How election conducted.—Every election under this chapter 


shall be held and conducted under the same rules and regulations and according 
to the same penalties provided by law for the election of members of the General 
Assembly: Provided, no such county, township or district election shall be held 
oftener than once in any one year, although the boundaries of such district may 
notibe the’same. . (Code, s. 2815; Rev:, s,.1676; C.S.,'s..1846.) 


§ 68-21. Powers and duties of county commissioners.—The board of 
commissioners of the county may provide for a new registration of voters, desig- 
nate places for holding elections, and make all regulations, and do all other things 
necessary to carry into effect the provisions of this chapter relating to the stock 


law,:, (Codets22826; Rev,, .s, 16/75. 0.) Sinl Sac) 


Building and Repairing Fences.—County 
commissioners are not required by the 
stock law to personally superintend the 
fence around the no fence territory; they 
discharge their duty under the statute 
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when they levy the necessary taxes, ap- 
point the committees, etc, to keep the 
fence in repair. State v. Commissioners, 97 
N. C. 388, 1 S. E. 641 (1887). 

But an owner of stock, however, who re- 


§ 68-22 


sides outside of such territory, is not lia- 
ble to have his stock impounded within 
such territory, unless the county commis- 
sioners have kept the fence in good repair. 


Cu. 68. FEncEs AND Stock Law 


§ 68-24 


fence is in good order, and the burden of 
showing the contrary on the party alleging 
it, .Coorvy. (Rogers, 97. N. Cy 148,51 S2°E. 
613 (1887). 


In such case the presumption is that the 


§ 68-22. Admission of lands adjoining stock-law territory.—Any per- 
son, or any number of persons, owning land in a county, district or township 
which shall not adopt the stock law, or adjoining any county, township or district 
where a stock law prevails, may have his or their lands enclosed within any 
fence built in pursuance of this chapter. All such adjacent lands, when so en- 
closed, shall be subject to all the provisions of law with respect to livestock run- 
ning at large within the original district so enclosed, as if it were a part of the 
township, county or district with which it is hereby authorized to be enclosed. 
Any number of landowners, whose lands are contiguous, may at any time build 
a common fence around all their lands, with gates across all public highways; and 
no livestock shall run at large within any such enclosure, under the pains and 
penalties prescribed in this chapter. (Code, s. 2821; Rev., s. 1678; C. S., s. 
1848. ) 

Cited in Edwards v. Supervisors, 127 N. 

Wa 62,aa7e 0. Fs 73.(1900). 


§ 68-23. Allowing stock at large in stock-law territory forbidden. 
—lIf any person shall allow his livestock to run at large within the limits of any 
county, township or district in which a stock law prevails or shall prevail pursuant 
to law, he shall be guilty of a misdemeanor, and fined not exceeding fifty dollars 
or imprisoned not exceeding thirty days. (Code, s. 2811; 1889, c. 504; Rev., 
Bool 9s Ci 93s P1849.) 


Editor’s Note.—For act declaring Nash 
County to be stock-law territory, see Ses- 
sion Laws 1943, c. 451. 

For act declaring Warren County to be 
“stock-law territory,’ see Session Laws 
1955, c. 1310. 

For act making Cherokee County “stock- 
law territory’, and subject to G. S. 68-15, 
68-23 to 68-31 and 68-36 to 68-38, see Ses- 
sion Laws 1957, c. 946. 

Duty to Restrain Stock. — This section 
imposes upon all persons the statutory 
duty of restraining their stock from run- 
ning at large. McCoy v. Tillman, 224 N. 
C. 201, 29 S. E. (2d) 683 (1944). 

This section impliedly subjects the 
owner to civil responsibility as a tort- 
feasor if he knowingly or negligently per- 
mits his livestock to roam at large in 
stock-law territory, and in that way proxi- 
mately causes injury to the person or 


property of another. Kelly v. Willis, 238 
IND Oh 687.078 ack (2G)s 711-1953), 

This section implies knowledge, consent 
or willingness on the part of the owner 
that the animals be at large, or negligence 
equivalent thereto, and the mere fact that 
animals are at large does not raise the pre- 
sumption that the owner permits them to 
run at large, nor does the doctrine of res 
ipsa loquitur apply upon the establishment 
of the facts that animals are found at 
large Garduerry. black, 217 -N..C. 573, 9 
Sale ae) 10e( 1940) 

Evidence. — That owner knowingly or 
negligently allowed his mule to run at 
large on the highway may be inferred 
from the fact that the mule repeatedly ran 
loose thereon. Kelly vy. Willis, 238 N. C. 
687,78 S. FE. (2d)! vil’ (1953). 

Cited in State v. Brigman, 94 N. C. 888 
(1886). 


§ 68-24. Impounding stock at large in territory. — Any person may 


take up any livestock running at large within any township or district wherein 
the stock law shall be in force and impound the same; and such impounder may 
demand one dollar for each animal so taken up, and fifty cents for each animal 
for every day such stock is kept impounded, and may retain the same, with the 
right to use it under proper care, until all legal charges for impounding said stock 
and for damages caused by the same are paid, the damages to be ascertained by 
two disinterested freeholders, to be selected by the owner and the impounder, the 
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§ 68-26 


freeholders to select an umpire, if they cannot agree, and their decision to be 


final. 


Local Modification—Camden, Currituck, 
Gates, Pasquotank, Perquimans: Pub. Loc. 
MHS Te, BIPM. 

Cross Reference. — As to larceny of 
stock and malicious injury thereto, see § 
14-85. 

Editor’s Note. — The 1951 amendment 
increased the amounts in line four from 
“fifty cents’ to “one dollar’ and from 
“twenty-five cents” to “fifty cents.” 

Constitutionality——This and the follow- 
ing sections are constitutional. Hogan v. 
Brown, 125 N. C. 251, 34 S. E. 411 (1899). 
And resident owners may be required to 
pay a higher penalty than nonresident 
owners. Broadfoot v. Fayetteville, 121 N. 
C. 418,28 S.A! 515 (1997): 

Not Applicable to Stock under Control. 
—This section does not authorize the tak- 
ing up and impounding of livestock unless 
running at large, and does not apply to 
cows securely tied to trees under the im- 
mediate control of the owner with the per- 
mission of the lessee of the land, and it is 
forcible trespass to take them away over 
the protest of the owner, to prevent which 
the owner may use all necessary force, un- 
less the taking is by appropriate legal pro- 
ceedings. Kirkpatrick vy. Crutchfield, 178 
N. C. 348, 100 S. E. 602 (1919). See State 
Vo PLunter 118 New 1196.0 24S ee 08 


(1896). 
When and by Whom Stock May Be 
Impounded. — All persons are under the 


(Code, s. 2816; Rev., s. 1679; C. S., s. 1850; 1951, c. 569.) 


statutory duty of restraining their live- 
stock from running at large, and when out 
of the pasture such stock are at large and 
subject to be taken up and impounded by 
any person, even though they are at large 
as a result of the negligence of the person 
who so impounds them, where the owner 
has knowledge of their being at large and 
neglects to restrain them. McCoy v. Till- 
man, 224. Ni (GC, .201,4.29 1S. 0B Wied )umeae 
(1944). 

Strays from No-Fence Territory. — In 
State vy. Mathis, 149 N. C. 546,63 Sie. 
99 (1908), the court said: ‘While it is 
usual for the counties or townships which 
adopt a ‘stock law’ to build a common 
fence, it is not necessary that they do 
so.’ In State vy. Garner, 158 N. C.°630,, 74 
S. E. 458 (1912), the court held that the 
owner of cattle who permits them to run 
at large in fence territory, but they stray 
across the line into a no-fence territory, 
is liable, though he does not turn them 
out for that purpose. Owen v. Williams- 
ton, 171 NJ C. 57,59; 87 (S17 oso 916)- 

Liability for Killing Strays. — Under 
this section one has the power to take up 
a stray, and the law requires that he do so 
in preference to killing or injuring it. If he 
wantonly kills such stray, he is guilty of a 
misdemeanor. State v. Brigman, 94 N. C. 
888 (1886). See § 14-366. 

Applied in Beasley v. Edwards, 211 N. 
C5393" 190" D>. 0. 221) (1937). 


§ 68-25. Owner notified; sale of stock; application of proceeds.— 


If the owner of such stock be known to the impounder he shall immediately in- 
form the owner where his stock is impounded, and if the owner shall for two 
days after such notice willfully refuse or neglect to redeem his stock, then the 
impounder, after ten days’ written notice posted at three or more public places 
within the township where the stock is impounded, and describing the stock and 
stating place, day and hour of sale, or if the owner be unknown, after twenty 
days’ notice in the same manner, and also at the courthouse door, shall sell the 
stock at public auction, and apply the proceeds in accordance with the provisions 
of this article, and the balance he shall turn over to the owner if known, and if the 
owner be not known, to the county commissioners for the use of the school fund 
of the district wherein said stock was taken up and impounded, subject in their 
hands for six months to the call of the legally entitled owner. (Code, s. 2817; 
Reveusa lOc eC oss lool.) 

Cross Reference.—As to constitutional- 
ity, see note to § 68-24. 


caused by the sow, and pays to the owner 
the amount due him out of the purchase 


When Owner May Not Complain. — 
Where a party lawfully impounds a sow, 
sells same under provisions of a recorder’s 
judgment, and pays himself his lawful fees 
for impounding the sow and his damages 


price, the owner may not complain. Beas- 
ley v, Edwards, 211 N.C. 398, 1902S.9m: 
221 (19387). 

Cited in McCoy v. Tillman, 224 N. C. 
201, 29 S. E. (2d) 683 (1944). 


68-26. Impounding unlawfully misdemeanor. — If any person shall 
willfully and unlawfully toll, drive, or in any way move any other person’s horse, 
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mule, ass, neat cattle, sheep, hog, goat, or dog, from the range or elsewhere, 
into any stock-law district, or into the limits of any city or town having the right 
to impound or destroy the same, with intent to secure the poundage or other 
penalty, or with intent to injure the owner of such animal, or to require him to 
pay any poundage or penalty on account of such animal, or for hire or reward, 
he shall be guilty of a misdemeanor. If any person shall unlawfully and willfully 
remove any animal above named from any lawful inclosure, with intent to injure 
the owner, he shall be guilty of a misdemeanor. Ceo Sec i4le st REVS. 


3309: C. S., s. 1852.) 


§ 68-27. Illegally releasing or receiving impounded stock misde- 
meanor.—If any person unlawfully receives or releases any impounded stock, 
or unlawfully attempts to do so, he shall be guilty of a misdemeanor, and shall be 
fined not more than fifty dollars or imprisoned not more than thirty days. (Code, 
S28 1G 1880: 6.1504 ¢:Reviws 3310- OR Siiss 1853)) 


§ 68-28. Impounded stock to be fed and watered.—If any person shall 
impound, or cause to be impounded in any pound or other place, any animal, 
and shall fail to supply to the same during such confinement a sufficient quantity 
of good and wholesome food and water, he shall be guilty of a misdemeanor, and 
upon conviction shall be fined not more than fifty dollars or imprisoned not more 
than thirty days. (1881, c. 368, s. 3; Code, s. 2484; 1891, c. GoreRevscs 33 Lit! 
oes lSa4s) 

Stated in McCoy v. Tillman, 224 N. C. 
201, 29 S. E. (2d) 683 (1944). 


§ 68-29. Right to feed impounded stock; owner liable.—In case any 
animal is at any time impounded as aforesaid, and shall continue to be with- 
out necessary food and water for more than twelve successive hours, it shall be 
lawful for any person from time to time, and as often as it shall be necessary, 
to enter into and upon any such pound or other place in which any animal shall 
be so confined, and to supply it with necessary food and water so long as it shall 
remain so confined. Such person shall not be liable to any action for such en- 
try, and the reasonable cost of such food and water may be collected by him of 
the owner of such animal. (1881, c. 368, s. 4; Code, s. DASE ReV, ws) slLOoce Tc. 


Gel 1855.) 


The difference between an impounding 
fee and a charge for food, is recognized by 
the law. Section 68-24 prescribed the im- 
pounding fees for taking up stock running 
at large, and this section prescribes for 
payment of feeding such stock when taken 
up. The former fees go to the officer or 


the town or county, and the latter is a 
humane provision without which the stock 
might suffer for want of food and water. 
Owen v. Williamston, 171 N. C. 57%, 87 S. 
BE. 959 (1916). 

Cited in McCoy v. Tillman, 224 N. C. 
201, 29 S. E. (2d) 683 (1944). 


§ 68-30. Injuring lands in stock-law territory by riding or driving. 
—If any person, by riding or driving upon the lands of another without per- 
mission, or while driving livestock along any roadway, public or private, shall 


willfully, 


deliberately or recklessly do or permit to be done any actual injury 


to said land, or to the crops or other property growing or being thereon, he shall 
be guilty of a misdemeanor, and upon conviction shall be fined not more than 


fifty dollars or imprisoned not more than thirty days. 


But no such offender 


shall be proceeded against unless the party injured, or someone in his behalf, 


shall cause a warrant to be issued or an indictment to be found against the party 
offending, within fifteen days after the commission of the offense. (Code, s. 2828; 
$eEeOicel LSesRevi ys6332leCe Sy sei850.) 


§ 68-31. Owner in stock-law territory allowing stock outside. — If 
any person having stock within the limits of a stock-law territory shall allow 
the same to run at large beyond the boundaries of said territory, he shall be 
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guilty of a misdemeanor, and on conviction thereof shall be fined not more than 
fifty dollars or imprisoned not more than thirty days: Provided, that a person 
owning or renting land outside of the stock-law territory may turn his stock 
upon the said land outside of the stock-law district. (Code, s. 2827; 1885, c. 


S71 gi 1 OBO Acer 260, Rev, 63522 Ca Garou 165A) 


§ 68-32. Stock-law territory to be fenced around.—The stock law au- 
thorized by this chapter shall not be enforced until a fence has been erected 
around any territory proposed to be enclosed, with gates on all the public roads 
passing into and going out of said territory: Provided, all streams which are or 
may be declared to be lawful fences shall be sufficient boundaries, in lieu of fences: 
Provided further, no fence shall be erected along the boundary lines of any 
county, township, or district where a stock law prevails. (Code, s. 2823; Rev., 
SLOSS Cis Hse Se) 


§ 68-33. Commissioners may declare natural barrier sufficient 
fence.—In any county in the State in which or in any portion of which the stock 
law is now in force or may hereafter be adopted, the county commissioners of 
said county in their discretion may declare any watercourse, mountain, mountain 
range or parts of same, and also other natural and sufficient obstructions along the 
line of said stock-law territory to be and constitute a sufficient stock-law fence, 
and in that event such watercourse, mountain, mountain range or part thereof and 
obstructions so declared by said commissioners shall be and constitute a lawful 
fence to all intents and purposes. (1901, c. 542; Rev., s. 1684; C, 8., s. 1859.) 


When Absence of Built Fence No De- 
fence. — It is competent for the county 
commissioners to forbid stock from run- 
ning at large within the county, and de- 
clare a mountain range, a creek, or other 
natural line, a fence as the limit within 
which the law shall operate, and it is not a 


valid defence that no fence had been built 
on the line to prevent the stock from the 
adjoining county to run at large on his 
side of the line when one is prosecuted for 
allowing his stock to run at large. State 
v. Mathis, 149 N. C. 546, 63 S. BE. 99 
(1908). 


§ 68-34. Assessment of landowners for fence. — For the purpose of 
building stock-law fences, the board of commissioners of the county may levy 


and collect a special assessment upon all real property, 


taxable by the county, 


within the county, township or district which may adopt the stock law, but no 
such assessment shall be greater than one fourth of one per centum on the value 


of said property. (Code, s. 2824; Rev., 


Cross Reference. — As to tax for “no 
stock law” fence, see note to § 68-19. 
Constitutionality. — This section does 


not come within the prohibition of the 
State Constitution providing for uniform 
tax, as this is not of the nature of a tax, 
but is an assessment to defray expenses 
of local improvements, although called a 
tax by the legislature. Cain v. Commis- 
sioners, 86 N. C. 8 (1882); Shuford v. 
Commissioners, 86 N. C. 552 (1882). 

When Applicable—The provisions of 
this section apply both to the cases where 
the adoption of the stock law is dependent 
on a popular vote, and where it is made 
absolute by an act of the General Assem- 
bly. Busbee v. Commissioners, 93 N. C. 
143 (1885). 

These local assessments are not under 
all the restraints put upon the taxing 
power. They stand upon a different footing 
and rest upon the equitable and just con- 
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s. 1685; C. S., s. 1860.) 


sideration that lands rendered more val- 
uable by the improvements ought to con- 
tribute to the expense of making the im- 
provements, and that these expenses 
ought not to fall upon the entire body of 
the taxpayers. The advantage is to the 
land, and to the persons only as owners 
of the land. Busbee v, Commissioners, 93 
N. C. 143 (1885). 

District in Two Counties—If the dis- 
trict organized lies in two counties the 
assessment shall be as if it was all in one 
county. Commissioners vy. Commission- 
ers, 92 N. C, 187 (1885). 

Township Withdrawn from Stock Law. 
—This section does not authorize the im- 
position of the assessment on the real 
estate of a township withdrawn from the 
benefit of the stock law by express legis- 
lative enactment for the purpose of rais- 
ing money to replace the money with- 
drawn from the general fund to pay the 


§ 68-35 


expenses of fences erected by the com- 
missioners. Harper v. Commissioners, 133 
N. C. 106, 45 S. E. 526 (1903). 
Assessment Must Be for Stock-Law 
Fences Only.—An assessment by a county 
upon the real estate to build a fence for 
the purpose of keeping the stock in anti- 
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authorized by law. Hawes vy. Commission- 
ers, 175 N. C. 268, 95 S. E. 482 (1918). 

The roadbed and right of way of a rail- 
road are liable to an assessment for local 
improvements. Commissioners v. Seaboard 
Ait LAnemie Goud Soe, 216,,45 Ooty. 
566 (1903). 


stock-law territory from trespassing is un- 


§ 68-35. Condemnation of land for fence.—If the owner of any land 
objects to the building of any fence herein allowed, his land, not exceeding twenty 
feet in width, shall be condemned for the fenceway in accordance with the pro- 
cedure specified in the article Condemnation Proceedings under the chapter Emi- 


nent Domain. (Code, s. 2825; Rev., s. 1686; C. S., s. 1861.) 


§ 68-36. Injury to stock-law fences misdemeanor in stock-law ter- 
ritory.—lI{ any person willfully tears down, or in any manner breaks a fence or 
gate, or leaves open a gate erected around a stock-law territory, or willfully 
breaks any enclosure within any township, district or county where a stock law 
is in force, and wherein any stock is confined, so that the same may escape there- 
from, he shall be guilty of a misdemeanor, and shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. (Code, s. 2820; 1889, c. 504; 
Revers. 0411 -2C20..45)-1602; ) 

Editor’s Note.——For act making Chero- 
kee County “stock law territory”, and sub- 
ject to G. S. 68-36 to 68-38, see Session 
Laws 1957, c. 946. 


Cited in State v. Dunn, 95 N. C. 697 
(1886). 


68-37. Impounder violating stock law misdemeanor.—lIf any im- 
pounder willfully misappropriates money that he may receive from sale of stock 
impounded, or in any manner willfully violates any provisions of the law in re- 
gard thereto, he shall be guilty of a misdemeanor, and on conviction shall be fined 
not more than fifty dollars or imprisoned not more than thirty days. (Code, s. 
Bom es9..c 04: Rey, 's. 3012: C,'S4seol863,) 

Cited in State v. Dunn, 95 N. C. 697 
(1886). 


§ 68-38. Local: Depredations of domestic fowls in certain counties. 
—In the counties and parts of counties hereinafter enumerated, where the stock 
law prevails, it shall be unlawful for any person to permit any turkeys, geese, 
chickens, ducks or other domestic fowls to run at large, after being notified as 
provided in this section, on the lands of any other person while such lands are 
under cultivation in any kind of grain or feedstuff, or while being used for gar- 
dens or ornamental purposes. 

Any person so permitting his fowls to run at large, after having been notified 
to keep them up, shall be guilty of a misdemeanor, and upon conviction shall be 
fined not exceeding five dollars or imprisoned not exceeding five days, or if it 
shall appear to any justice of the peace that after two days’ notice any person 
persists in allowing his fowls to run at large and fails or refuses to keep them 
upon his own premises, then the said justice of the peace may, in his discretion, 
order any sheriff, constable or other officer to kill said fowls when so depredating. 
(Gress is.01864,) 

Alamance, 1901, c. 645. 

Avery, 1935, c. 77. 

Beaufort, Pub. Loc. 1927, c. 316. 

Bladen, 1901, c. 645. 

Buncombe, 1907, c. 508. 

Burke, 1907, c. 508. 

Cabarrus, 1901, c. 645. 
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Caldwell, Pub. Loc. 1911, c. 244. 
Caswell, 1943, c. 64. 

Chatham, 1945, c. 329. 

Clay 1os5, cel: 

Cleveland, 1901, c. 645. 
Columbus, 1933, c. 308. 

Craven, 1945, c. 329. 
Cumberland, 1945, c. 329. 
Currituck, 1901, c. 645. 
Davidson, Pub, Eocvagiiive, 244 
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§ 68-38 


Duplin, (Exes Sessa 1908; cy 7319335) Gr 186! 


Edgecombe, 1901, c. 645. 

Gaston, Pub, Lock. es Sie 
Gates, 1935.50" 77, 

Graham, 1901, c. 645. 

Granville, Pub. Loc. 1911, c. 244. 
Guilford, 1901, c. 645. 

Harnett, 1931, c. 443. 

Henderson, -Punetoc: Olly e1GaG: 
Iredell; 1935, ¢./170. 

Jackson, Pub. Loc. 1919, c. 31. 
Johnston, 1935, c. 78. 

eet Doc. el J aC w/e 
Lenoir Pub, ocel9livew244, 
Macon, Pubslocl9197 cust. 
Madison, 1953, c. 1253. 

Martin, L935 e777 
Mecklenburg, 1901, c. 645. 
Moore, 1935, ¢. 77. 

Nash, 1943, c. 451. 

Onslow, Pub. Loc. 1911, c. 244. 
Orange.) 903) cua: 
Pasquotank, 1901, c. 645. 
Perquimans, 1949, c. 1221. 
Richmond, Pubswvoc. 01927 ,.ca 7/2. 


Rockingham, Ex. Sess. 1924, c. 205; 1931, c. 434. 


Rowan, 1909, c. 847. 
Sampson, 1935, c. 196. 
Stokes, 1931, c. 22. 

Surry, 1901, c. 645. 

Swain, Pub. Loc. 1911, c. 244. 


Transylvania, Pub. Loc. 1911, c. 244. 


Tyrrell, Ex. Sess. 1921, c. 41. 

Union, 1935, c. 77. 

Vance, 1909, c. 748. 

Washington, 1947, c. 222. 

Wayne, Pub. Loc. 1911, c. 244, 

Wilson, 1937, c. 122. 

Local Modification—Catawba: 1903, c. 
482; Davie: Pub. Loc: 1915, © 16%: For 
syth: Pub. Loc. 1915, c. 39; Greene: 1907, 
c. 917; Ex. Sess. 1908, c. 78; Lincoln: Pub. 
Loc. 1915, c. 312; McDowell: Pub. Loc. 
1917, c. 328; Pitt: Pub. Loc. 1915, c. 462; 
Randolph: Pub. Loc. 1913, c. 645; Scot- 
land: Pub. Loc. 1915, c. 714; Wake: Pub. 
Loc. 1915, c. 378; Yadkin: Pub. Loc. 1915, 
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c. 39; Pub. Loc. 1917, c. 321; Yancey: 
Pubs Woch 1913, 65.739: 

Editor’s Note. — The 1945 amendment 
added Chatham, Craven and Cumberland 
to the list of counties appearing in this 
section. The 1947 amendment added Wash- 
ington to the list, the 1949 amendment 
added Perquimans, and the 1953 amend- 
ment added Madison. 


§ 68-39 Cu. 68. FENCES AND Stock Law § 68-43 


§ 68-39. Eastern North Carolina, territory placed under stock law. 
—From and after January first, one thousand nine hundred and twenty-two, all 
of that part of eastern North Carolina lying east of that branch of the Atlantic 
Coast Line Railroad running from Wilmington, North Carolina, northerly to the 
Virginia line and passing through Goldsboro, Wilson, and Weldon (formerly 
known as the Wilmington and Weldon Railroad), shall be and is hereby declared 
to be “stock-law territory,” and shall be subject to all of the provisions of §$ 68- 
15 to 68-38, inclusive: Provided, that that portion of North Carolina which bor- 
ders the Atlantic Ocean and which is separated from the mainland by a body of 
water such as an inlet or sound, shall not be considered to fall within the provi- 
sions of this law. (1921, c. 50, s. 1;-C. S., s. 1864(a).) 

Local Modification Currituck: 1937, c. regard to stock running at large along the 
389; Dare: 1935, c. 263; 1937, c. 213; On- outer banks, see G. S. 68-42 et seq. 
Slow sal93s, Cr bile 19387, Cc, 356. Applied in Kelly v. Willis, 238 N. C. 

Cross Reference. — For provisions with 637, 78 S. E. (2d) 711 (1953). 


§ 68-40. Counties divided by railroad.—Wherever the railroad referred 
to in § 68-39 shall divide a county so that a part of the county lies east and a 
part west of the said railroad, then the whole of said county shall be “stock-law 
territory,’ and under the provisions of this article from and after January first, 
one thousand nine hundred and twenty-two. (1921, c. 50, s. 2; C. S., s. 1864- 


(b).) 


68-41. Repeal of local laws or regulations. — Sections 68-39 and 
68-40 shall not be construed to repeal or change local laws or regulations re- 
garding the subject matter covered by those sections except so far as said local 
laws and regulations actually conflict with the provisions thereof and prevent 
the proper enforcement of said provisions, and the said local laws, rules, and 
regulations on the subject matter similar to that covered by said sections shall 
remain in full force and effect, except as they do and until they do actually in- 
terfere with the enforcement of the said provisions. (1921, c. 230; C. S., s. 


1864(c).) 
ARTICLE 4. 


Stock along the Outer Banks. 


§ 68-42. Stock running at large prohibited; certain ponies excepted. 
—From and after July 1, 1958, it shall be unlawful for any person, firm or cor- 
poration to allow his or its horses, cattle, goats, sheep, or hogs to run free or at 
large along the outer banks of this State. This article shall not apply to horses 
known as marsh ponies or banks ponies on Ocracoke Island, Hyde County. ‘This 
article shall not apply to horses known as marsh ponies or banks ponies on Shack- 
elford Banks between Beaufort Inlet and Barden’s Inlet in Carteret County. 
Saving and excepting those animals known as “banker ponies” on the island of 
Ocracoke owned by the Boy Scouts and not exceeding thirty-five (35) in num- 


Bere lose Carl O5 7.05 .< le) 


§ 68-43. Authority of Director of Conservation and Development to 
remove or confine ponies on Ocracoke Island and Shackelford Banks. 
—Notwithstanding any other provisions of this article, the Director of the De- 
partment of Conservation and Development shall have authority to remove or 
cause to be removed from Ocracoke Island and Shackelford Banks all ponies 
known as banks ponies or marsh ponies if and when he determines that such 
action is essential to prevent damage to the island. In the event such a determina- 
tion is made, the Director, in lieu of removing all ponies, may require that they 
be restricted to a certain area or corralled so as to prevent damage to the island. 
In the event such action is taken, the Director is authorized to take such steps 
and act through his duly designated employees or stich other persons as, in his 
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opinion, he deems necessary and he may accept any assistance provided by or 
through the National Park Service. (1957, c. 1057, s. 1%.) 


§ 68-44. Penalty for violation of § 68-42.—Any person, firm or cor- 
poration violating the provisions of § 68-42 shall be guilty of a misdemeanor, and 
upon conviction, shall be fined not more than one hundred dollars ($100.00) or 
imprisoned not more than thirty days. (1957, c. 1057, s. 2.) 


§ 68-45. Impounding stock. — The provisions of G. S. 68-24 to 68-30, 
relative to the impounding of stock running at large shall apply with equal force 
and effect along the outer banks of this State. (1957, c. 1057, s. 3.) 


§ 68-46. “Outer banks of this State’? defined.—For the purposes of 
this article, the terms “outer banks of this State”, shall be construed to mean all 
of that part of North Carolina which is separated from the mainland by a body of 
water, such as an inlet or sound, and which is in part bounded by the Atlantic 


Ocean: ~ (1957, 10576) 4.) 
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Chapter 69. 


Fire Protection. 


Article 1. 


Investigation of Fires and Inspection 


Sec. 
69-1. 
69-2. 


69-8. 
69-9. 


69-10. 


69-11. 
69-12. 
69-13. 


of Premises. 


Fires investigated; reports; records. 

Commissioner of Insurance to make 
examination; arrests and prosecu- 
tion. 

Powers of Commissioner in investi- 
gations. 

Failure to comply with summons 
or subpoena. 

Inspection of premises; dangerous 
material removed. 

Deputy investigators. 

Reports of Commissioner of Insur- 
ance. 


Fire prevention and Fire Prevention 


Day. 
Article 2. 
Fire Escapes. 


Construction of buildings regulated. 


Places of public amusement, how 
constructed. 


Doors in certain buildings to open 
outwardly. 

Fire escapes to be provided. 

Ways of escape provided. 


Enforcement by Commissioner 
Insurance. 


of 


Article 3. 


State Volunteer Fire Department. 


69-14. 
69-15. 
69-16. 
69-17. 
69-18. 
69-19. 


69-20. 


69-21. 


69-22. 


69-23. 


69-24. 
69-25. 


Purpose of article. 

Personnel. 

Organization. 

Acceptance by municipalities. 

Withdrawal. 

Dispatching firemen and apparatus 
from municipalities. 

No authority in State Volunteer 
Fire Department to render assist- 
ance to nonaccepting counties. 


Acceptance by counties. 

Municipalities not to be left unpro- 
tected. 

Rights and privileges of firemen; 
liability of municipality. 

Relief in case of injury or death. 

Sums from contingent fund of State 
made available for administration 
of article. 
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Article 3A. 
Rural Fire Protection Districts. 

Sec. 

69-25.1. Election to be held upon petition 
of voters. 

69-25.2. Duties of county board of com- 
missioners as to conduct of 
election; cost of holding. 

69-25.3. Ballots. 

69-25.4. Tax to be levied and used for 
furnishing fire protection. 

69-25.5. Methods of providing fire protec- 
tion. 

69-25.6. Municipal corporations empow- 
ered to make contracts. 

69-25.7. Administration of special fund; 
fire protection district commis- 
sion. 

69-25.8. Authority, rights, privileges and 
immunities of counties, etc., 
performing services under ar- 
ticles 

69-25.9. Procedure when area lies in more 
than one county. 

69-25.10. Means of abolishing tax district. 

69-25.11. Changes in area of district. 

69-25.12. Privileges and taxes where terri- 
tory added to district. 

69-25.13. Privileges and taxes where terri- 
tory removed from district. 

69-25.14. Contract with city or town to 
which all or part of district an- 
nexed concerning property of 
district and furnishing of fire 
protection. 

69-25.15. When district or portion thereof 
annexed by municipality fur- 
nishing fire protection. 

Article 4. 
Hotels; Safety Provisions. 

69-26. Administration. 

69-27. Alarms, bells and gongs. 

69-28. Watchman service. 

69-29. Automatic sprinklers. 

69-30. Interior stairways and vertical open- 

ings. 

69-31. Fire extinguishers. 

69-32. Alterations and decorations. 

69-33. Careless or negligent setting of 

fires. 

69-34. Penalty for noncompliance. 

69-35. Unsafe buildings condemned. 

69-36. Penalty for allowing unsafe build- 

ing to remain occupied. 

69-37. Penalty for removing notice from 

condemned building. 

69-38. Construction of article. 
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ARTICLE 1. 
Investigation of Fires and Inspection of Premises. 


§ 69-1. Fires investigated; reports; records.—The Commissioner of 
Insurance and the chief of the fire department, or chief of police where there is 
no chief of fire department, in municipalities and towns, and the sheriff of the 
county where such fire occurs outside of a municipality, are hereby authorized 
to investigate the cause, origin, and circumstances of every fire occurring in such 
municipalities or counties in which property has been destroyed or damaged, 
and shall specially make investigation whether the fire was the result of care- 
lessness or design. A preliminary investigation shall be made by the chief of 
fire department or chief of police, where there is no chief of fire department in 
municipalities, and by the sheriff of the county where such fire occurs outside 
of a municipality, and must be begun within three days, exclusive of Sunday, of 
the occurrence of the fire, and the Commissioner of Insurance shall have the right 
to supervise and direct the investigation when he deems it expedient or neces- 
sary. The officer making the investigation of fires shall forthwith notify the Com- 
missioner of Insurance, and must within one week of the occurrence of the fire 
furnish to the Commissioner a written statement of all the facts relating to the 
cause and origin of the fire, the kind, value, and ownership of the property de- 
stroyed, and such other information as is called for by the blanks provided by the 
Commissioner, ‘The Commissioner of Insurance shall keep in his office a record of 
all fires occurring in the State, together with all facts, statistics, and circum- 
stances, including the origin of the fires, which are determined by the investiga- 
tions provided for by this article. This record shall at all times be open to public 
inspection” | (1899,)"c. "58-9 19017 © 387; 19037 c. 719% dReveqss e4olo. ca oes 
6074; 1943, c. 170.) 


S$ 69-2. Commissioner of Insurance to make examination; arrests 
and prosecution.—It is the duty of the Commissioner of Insurance to examine, 
or cause examination to be made, into the cause, circumstances, and origin of all 
fires occurring within the State to which his attention has been called in accord- 
ance with the provisions of § 69-1, or by interested parties, by which property is 
accidentally or unlawfully burned, destroyed, or damaged, whenever in his judg- 
ment the evidence is sufficient, and to specially examine and decide whether the 
fire was the result of carelessness or the act of an incendiary. The Commissioner 
shall, in person, by deputy or otherwise, fully investigate all circumstances sur- 
rounding such fire, and, when in his opinion such proceedings are necessary, take 
or cause to be taken the testimony on oath of all persons supposed to be cognizant 
of any facts or to have means of knowledge in relation to the matters as to which 
an examination is herein required to be made, and shall cause the same to be re- 
duced in writing. If the Commissioner, or any deputy appointed to conduct 
such investigations, is of the opinion that there is evidence to charge any per- 
son or persons with the crime of arson, or other wilful burning, or fraud in con- 
nection with the crime of arson or other wilful burning, he may arrest with war- 
rant or cause such person or persons to be arrested, charged with such offense, 
and prosecuted, and shall furnish to the solicitor of the district all such evidence, 
together with the names of witnesses and all other information obtained by him, 
including a copy of all pertinent and material testimony taken in the case. (1899, 
c. 98, 8.125 1901)c.2387)'s) 25 1903%G"719; Rev., s. 4829mC 8S S5n60 75. elena 
Cy 1A OSS Cmte as 1959 soar cos) 

Editor’s Note—The 1955 amendment in- words “he shall cause such person to be 


“oe 


serted in the last sentence the words “or arrested.” 

fraud in connection with the crime of ar- The 1959 amendment struck out “he,” 
son or other wilful burning.” And im-_ the second word of the last sentence, and 
mediately following the quoted words, the inserted in lieu thereof the words “the 
amendment also substituted the words “he Commissioner, or any deputy appointed 
may arrest with warrant or cause such to conduct such investigations.” 

person or persons to be arrested” for the 
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§ 69-3. Powers of Commissioner in investigations. — ‘The Commis- 
sioner of Insurance, or his deputy appointed to conduct such examination, has 
the powers of a trial justice for the purpose of summoning and compelling the at- 
tendance of witnesses to testify in relation to any matter which is by provisions 
of this article a subject of inquiry and investigation, and may administer oaths 
and affirmations to persons appearing as witnesses before them. False swearing 
in any such matter or proceeding is perjury and shall be punished as such. ‘The 
Commissioner or his deputy has authority at all times of the day or night, in 
performance of the duties imposed by the provisions of this article, to enter upon 
and examine any building or premises where any fire has occurred, and other 
buildings and premises adjoining or near the same. All investigations held by 
or under the direction of the Commissioner or his deputy may, in their dis- 
cretion, be private, and persons other than those required to be present by the 
provisions of this article may be excluded from the place where the investiga- 
tion is held, and witnesses may be kept apart from each other and not allowed to 
communicate with each other until they have been examined. (1899, c. 58, s. 


351901, ¢) 387; s:3 * Rev.}.s. 4820; C.uS:) 81160763) 1943, c: 170.) 


§ 69-3.1. Failure to comply with summons or subpoena. — The fail- 
ure of a person to comply with a summons or subpoena of the Commissioner of 
Insurance or his deputy under G. S. 69-3 shall be brought before a court of rec- 
ord and punished as for contempt in the same manner as if he had failed to appear 
and testify before said court of record. (1955, c. 642, s. 2.) 


§ 69-4. Inspection of premises; dangerous material removed.—The 
Commissioner of Insurance, or the chief of fire department or chief of police 
where there is no chief of fire department, or local inspector of buildings in mu- 
nicipalities where such officer is elected or appointed, has the right at all reason- 
able hours, for the purpose of examination, to enter into and upon all buildings 
and premises in their jurisdiction. It is the duty of the Commissioner of Insurance 
to require in all municipalities of the State that such officers make in their respec- 
tive municipalities annual inspection of the buildings therein and quarterly inspec- 
tion of all premises within the fire limits, and report in detail the results of their 
inspection to the Commissioner of Insurance upon blanks furnished by him. 
When any of such officers find in any building or upon any premises combustible 
material or inflammable conditions dangerous to the safety of such building or 
premises they shall order the same to be removed or remedied, and this order shall 
be forthwith complied with by the owner or occupant of such buildings or prem- 
ises. The owner or occupant may, within twenty-four hours, appeal to the Com- 
missioner of Insurance from the order, and the cause of the complaint shall be at 
once investigated by his direction, and unless by his authority the order of the 
officer above named is revoked it remains in force and must be forthwith complied 
with by the owner or occupant. The Commissioner of Insurance, fire chief, or 
fire committee shall make an immediate investigation as to the presence of com- 
bustible material or the existence of inflammable conditions in any building or 
upon any premises under their jurisdiction upon complaint of any person having 
an interest in such building or premises or property adjacent thereto. The Com- 
missioner may, in person or by deputy, visit any municipality and make such in- 
spections alone or in company with the local officer. The local inspector shall 
be paid by the municipality a reasonable salary or proper fees to be fixed by its 
Covering: board. . (1609, Guocuet tel0l, C. Somes, 1903, ¢.. 719; Rev. 5. 
Ae? lee bo esy,00// >. 1943) Col 02) 

Cross Reference.—As to regulation of 
buildings by municipalities, see § 160-115 
CiiscG: 





§ 69-5. Deputy investigators.—It shall be the duty of the Commissioner 
of Insurance to appoint two or more persons as deputies, whose particular 
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duty it shall be to investigate forest fires and endeavor to ascertain the persons 
guilty of setting such fires and cause prosecution to be instituted against those 
who, as a result of such investigation, are deemed guilty. (1899, c. 58, s. 6; 
FOOL, "887 5,S "61791903; 719s SZ PReyi ns 4823 Sols 109, s. 2; 1919, ¢. 
[86,"ss- 73) CS.04s, 06078 ME xi Sess 1924 Tell 1910439 & 170.) 

Editor’s Note—The provisions of this Cited in O’Neal v. Wake County, 196 N. 
section were derived from the 1924 amend- C. 184, 145 S. E. 28 (1928). 
ment, 


§ 69-6. Reports of Commissioner of Insurance. — ‘The Commissioner 
of Insurance shall submit annually, as early as consistent with full and accurate 
preparation, and not later than the first day of June, a detailed report of his official 
action under this article, and it shall be embodied in his report to the General As- 
sembly. He shall, in his annual report, make a statement of the fires investi- 
gated, the value of property destroyed, the amount of insurance, if any, the 
origin of the fire, when ascertained, and the location of the property damaged 
or destroyed, whether in town, city, or country. (1899, c. 58, s. 7; 1901, c. 387, 
S:i/ gaRev, oS) A824 6191 5c? 109) seta eSi 5607011 043 a 170.) 


§ 69-7. Fire prevention and Fire Prevention Day.—It is the duty of 
the Commissioner of Insurance, the Superintendent of Public Instruction and the 
State Board of Education to provide a pamphlet containing printed instructions 
for properly conducting fire drills in all schools and auxiliary school buildings 
and the principal of every public and private school shall conduct at least one fire 
drill every month during the regular school session in each building in his charge 
where children are assembled. The fire drills shall include all children and teach- 
ers and the use of various ways of egress to assimilate evacuation of said build- 
ings under various conditions, and such other regulations as prescribed by the 
Commissioner of Insurance, Superintendent of Public Instruction and State Board 
of Education. 

The Commissioner of Insurance and Superintendent of Public Instruction shall 
further provide for the teaching of “Fire Prevention” in the colleges and schools 
of the State, and to arrange for a textbook adapted to such use. The ninth day 
of October of every year shall be set aside and designated as “Fire Prevention 
Day”, and the Governor shall issue a proclamation urging the people to a proper 
observance of the day, and the Commissioner of Insurance shall bring the day and 
its observance to the attention of the officials of all organized fire departments 
of the State, whose duty it shall be to disseminate the materials and to arrange 
suitable programs to be followed in its observance. (1915, c. 166, s. 5; C. akss 


6080; 1925, c. 130; 1943, c. 170; 1947, c. 781; 1957, c. 845.) 


Cross Reference. — As to requirement  phlet or fire drill instructions and conduct- 
that fire prevention be taught in public ing monthly fire drills. The 1947 amend- 
schools, see § 115-37, ment substituted ‘Commissioner of In- 


Editor’s Note.—The 1925 amendment surance” for “Insurance Commission.” And 
inserted the provisions relating to pam- the 1957 amendment rewrote the section. 


ARTICLE 2. 
Fire Escapes. 


§ 69-8. Construction of buildings regulated.—All hotels, lodging houses, 
school dormitories, hospitals, sanitariums, apartment houses, flats, tenement 
houses and all buildings other than private dwellings not over three stories in 
height, in which rooms are to be rented or leased or let or offered for rent, let 
or leased for living or sleeping purposes, hereafter constructed in this State shall 
be constructed so that the occupants of all rooms above the first floor shall have 
unobstructed access to two separate and distinct ways of egress extending from 
the uppermost floor to the ground, such ways of egress to be so arranged in 
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§ 69-9 Cu. 69. FrrE PROTECTION § 69-10 
reference to rooms that in case of fire on one stairway the other stairway can be 
reached by the occupant without his or her having to pass the stairway involved. 
Entrance to all such ways of egress aforementioned in this section shall be from 
corridors or hallways of not less than three feet in width, and in no case shall 
entrance to such ways of egress be through a room or closet, and where such 
building is in the opinion of the Commissioner of Insurance of sufficient size to 
require more than two ways of egress the “National Fire Protection Associa- 
tion” standard governing corridors and stair areas shall be adhered to. Every 
hotel, lodging house, school dormitory, hospital, sanatorium, apartment house, 
flat, tenement or other building, other than a private dwelling not over three 
stories in height, in which rooms are rented, leased, let or offered for rent, leased 
or let, shall forthwith, at the owner’s expense, be provided with additional ways 
of egress as the Commissioner of Insurance shall deem practicable in order that 
the object of this article may be accomplished and that existing dangers may not 


be perpetuated. (1909, c. 637, s. 1; C. 
Caee/.Us) 


Editor’s Note. — The 1923 amendment 
rewrote this section. 

Nonsuit Held Proper—These actions to 
recover for personal injuries and _ for 
wrongful death resulting from a fire in de- 
fendants’ building, the third floor of which 
was rented for sleeping quarters, were 
founded on this section, upon allegations 


Divs: OOSl LOZ 5 ice 149 eoer4 1943, 


building was constructed prior to 1913, and 
there was no evidence that the Commis- 
sioner of Insurance ever deemed practical 
that the building should be provided with 
any additional ways of egress in order 
that the dangers existing should be termi- 
nated. It was held that defendants’ mo- 
tion to nonsuit was properly allowed, since 


that defendants failed to have two exits 
from the sleeping quarters in case of fire. 
All the evidence tended to show that the 


plaintiffs failed to bring themselves within 
the statute relied upon. Woods v. Hall, 
DIAN AC 10m O7 5. Le Ont (19388). 


§ 69-9. Places of public amusement, how constructed.—Every theater, 
opera house, or other like place of public amusement shall have as many doors 
for egress therefrom as may be necessary and can be made consistently with the 
proper strength of the building; all such doors shall be hung so as to open out- 
wardly, or both outwardly and inwardly; and the seats therein shall be arranged 
in rows properly spaced, with aisles of adequate width, so as to afford easy 
egress therefrom. All scenery shall be made as secure against becoming in- 
flamed as reasonably practical, and also all reasonably practical arrangements 
shall be made for the constant supply of water and other means for extinguish- 
ment of fires, and they shall be kept constantly effective during the presence of an 
audience. The Commissioner of Insurance may require all theaters to be equipped 
with a front curtain of asbestos or other fireproof material, to be furnished by 
owner of the building, and this curtain shall be raised and lowered not less than 
twice before each performance, in order to guarantee its being in perfect working 


orders 61909, 01.63/.55.2 5 Co.6.$0.60822, 1943. c.170%) 


§ 69-10. Doors in certain buildings to open outwardly.—In all pub- 
lic schoolhouses and other buildings, and also all theaters, assembly rooms, halls, 
churches, factories with more than ten employees, and all other buildings or 
places of public resort where people are accustomed to assemble (excepting 
schoolhouses and churches of one room on the ground floor) which shall here- 
after be erected, together with all those heretofore erected and which are still 
in use as such buildings or places of resort, the doors for ingress and egress shall 
be so hung as to open outwardly from the audience rooms, halls, or workshops 
of such buildings or places, or the doors may be hung on double hinges, so as to 
open with equal ease outwardly or inwardly. And it is further provided that, in 
order to safeguard the public from the dangers of fire and contingencies arising 
and resulting therefrom in places of this kind, and the owner or owners from 
unnecessary confusion and expense, plans for all such theaters, opera houses, 
moving picture shows, and other like places of amusement to be hereafter erected 
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shall be submitted to and approved, as to the safety of the building from fire 
and the occupants in case of fire, by the Commissioner of Insurance, before work 
is begun on the building. This requirement shall apply also where any building 
standing or part thereof is to be changed to use as a theater, opera house, moving 
picture show or other like place of amusement. (1909s chO37 3503 aSu eee eam 
1923, c. 149, s. 1; 1943, c. 170.) 

Editor’s Note. — The 1923 amendment quirement that the plans of buildings shall 
reduced the number of employees men- be submitted to and approved by the 
tioned near the beginning of the section Commissioner of Insurance. 
from twenty to ten, and inserted the re- 


S 69-11. Fire escapes to be provided.—All factories, manufacturing es- 
tablishments or workshops of three or more stories in height, in which ten or 
more people are employed above the first floor thereof, shall be provided with 
one or (if the proper official shall deem necessary) more outside fire escapes, 
not less than six feet in length and three feet in width, properly and safely 
constructed, guarded by iron railings not less than three feet in length and taking 
in at least one door and one window or two windows at each story and connected 
with the interior by easily accessible and unobstructed openings; and the fire 
escapes shall connect by iron stairs not less than twenty-four inches wide, the 
steps to be not less than six inches tread, placed at not more than an angle of 
forty-five degrees slant, and protected by a well secured hand-rail on both sides, 
with a twelve-inch wide drop ladder from the lowest platform reaching to the 
ground. Each story of all factories, manufacturing establishments or workshops 
of three or more stories in height shall be amply supplied with means for ex- 
tinguishing fires. All the main doors, both inside and outside, in factories, ex- 
cept fire doors, shall open outwardly, when the proper official shall so direct, 
and no outside or inside door of any building wherein operatives are employed 
shall be locked, bolted, or otherwise fastened during the hours of labor so as 
WO prevent coress. (1909 'c. 63/7, se4) CS. 86, 00a4 1973. c. 149, s. 2.) 

Editor’s Note. — The 1923 amendment tioned near the beginning of this section 
reduced the number of the employees men- from thirty to ten. 


§ 69-12. Ways of escape provided.—Every building now or hereafter 
used, in whole or in part, as a public building, public or private institution, school- 
house, church, theater, public hall, place of assembly or place of public resort, and 
every building in which twenty or more persons are employed, allowed or ac- 
customed to assemble or accommodated above the second story in a factory, 
workshop, office building or mercantile or other establishment, when the owner 
or agent of the owner of the buildings is notified in writing by the Commissioner 
of Insurance or one of his deputies, shall be provided with proper ways of egress 
or other means of escape from fire sufficient for the use of all persons accommo- 
dated, assembled, employed, lodging or residing in such building or buildings, 
and such ways of egress and means of escape shall be kept free from obstruc- 
tions, in good repair, and ready for use. Every room above the second story in 
any such building in which twenty or more persons are employed shall be pro- 
vided with more than one way of egress by stairways on the inside or outside 
of the building. All doors in any building subject to the provisions of this article 
shall open outwardly, if the Commissioner of Insurance or one of his deputies 
shall so direct in writing. (1909, c. 637, s. 5; C. 0-,.5. 008551923. c. 149 saute 
1027. Co gcmle 1045.C,170,) 

Editor’s Note. — The 1923 amendment to assemble or accommodated.” And the 
made the section applicable to buildings 1927 amendment made it apply to office 
where people are “allowed or accustomed buildings where people are employed. 


§ 69-13. Enforcement by Commissioner of Insurance.—The Commis- 
sioner of Insurance is charged with the execution of this article, and he or the 
chief of the fire department is vested with all privileges, duties, and obligations 
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placed upon them in this chapter, in regard to the inspection of buildings, for the 
purpose of enforcing the provisions of this article in regard to the buildings and 
requirements herein. Any owner or occupant of premises failing to comply with 
the provisions of this article, in accordance with the orders of the authorities 
above specified, shall be guilty of a misdemeanor and punished by a fine of not 
less than ten dollars nor more than fifty dollars for each day’s neglect. If any 
owner or lessee of any building referred to in this article shall deem himself 
aggrieved by any ruling or order or any chief of fire department or local inspector, 
he may within twenty-four hours appeal to the Commissioner of Insurance, and 
the cause of complaint shall at once be investigated by the direction of the Com- 
missioner, and unless by his authority the order or ruling is revoked it shall re- 
main in full force and effect and be forthwith complied with by the owner or 


fesree L009. c. 03/, §. GC. 5,5. OUou;, 1943; ¢. 1702) 


ARTICLE 3. 
State Volunteer Fire Department. 


§ 69-14. Purpose of article.— The purpose of this article shall be the 
creation of a State Volunteer Fire Department to provide protection for prop- 
erty lying outside the boundaries of municipalities, and to render assistance any- 
where within the State of North Carolina, in municipalities or counties, in emer- 
gencies caused by fire, floods, tornadoes, or otherwise, in the manner and sub- 
ject to the conditions provided in this article. (1939, c. 364, s. 1.) 


§ 69-15. Personnel.—The personnel of the North Carolina State Volunteer 
Fire Department shall consist of all active members of the organized fire de- 
partments, who are members of the North Carolina State Firemen’s Associa- 
tion, of municipalities whereof the governing bodies shall subscribe to and en- 
dorse this article. (1939, c. 364, s. 2.) 


§ 69-16. Organization.—The North Carolina State Fire Marshal shall be 
chief of the State Volunteer Fire Department; regular municipal fire chiefs 
shall be assistant chiefs; assistant chiefs shall be deputy chiefs; battalion chiefs, 
captains; lieutenants and privates shall hold the same positions that they occupy 
in their municipal companies. When engaged in rendering assistance at the 
scene of any emergency, the ranking officer of the first department arriving at 
the scene of the emergency shall have complete charge of all operations until the 
arrival of a superior officer. All subordinate officers and men shall act under 
the direction of such ranking officer. Whenever present at the scene of an 
emergency, the chief shall have full and complete control and authority over 
operations of all members of the Department. (1939, c. 364, s. 3.) 


§ 69-17. Acceptance by municipalities. — Any municipality having an 
organized fire department and desiring to participate in the establishment of the 
State Volunteer Fire Department, may do so by a resolution of the governing 
body accepting and endorsing the provisions of this article: Provided, that ac- 
ceptance shall not be compulsory. (1939, c. 364, s. 4.) 


§ 69-18. Withdrawal.—Any municipality which has accepted the provi- 
sions of this article may withdraw its fire departments from membership in the 
State Volunteer Fire Department by resolution of the governing body thereof. 
Notice of such withdrawal shall be given to the State Fire Marshal and with- 
drawal shall not become effective until sixty (60) days after his receipt thereof. 


(1939, c. 364, s. 5.) 


§ 69-19. Dispatching firemen and apparatus from municipalities.— 
Municipalities endorsing this article shall retain full and complete control and 
authority in sending or permitting firemen and apparatus to go beyond the limits 
of the municipality. The governing bodies of such municipalities shall designate 
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and authorize a person, and at least two alternates, who shall have authority to 
grant or deny permission to firemen and apparatus to leave the municipality in all 
cases where request is made for assistance beyond its corporate limits, and the 
municipality shall, through the office of its municipal fire chief, furnish to the 
office of the State Commissioner of Insurance, and to the secretary of the North 
Carolina State Firemen’s Association, a list of the persons so authorized by the 
municipality. The Secretary of the State Firemen’s Association shall furnish to 
all municipalities and counties accepting this article a list of all such persons so 
designated in all municipalities within the State. (1939, c. 364, s. 6; 1943, c. 170.) 


§ 69-20. No authority in State Volunteer Fire Department to ren- 
der assistance to nonaccepting counties. — The State Volunteer Fire De- 
partment shall not have authority to render assistance in any emergency occurring 
within a county which has not accepted the terms and conditions of this article 
by resolution of the board of county commissioners: Provided, that nothing in 
this article shall be construed to prevent any municipality from voluntarily per- 
mitting its fire department to render assistance in any emergency, notwithstand- 
ing that it may arise in a county which has failed to accept this article. (1939, 


CO SOAS) 


§ 69-21. Acceptance by counties. — Any county desiring to accept the 
benefits of this article may do so by resolution of the board of county commis- 
sioners. The board may make the necessary appropriation therefor and levy 
annually taxes for payment of the same as a special purpose, in addition to any 
tax allowed by any special statute for the purposes enumerated in § 153-9, and 
in addition to the rate allowed by the Constitution. Any such county may there- 
upon make agreements and enter into contracts with respect to payment for 
services rendered by the State Volunteer Fire Department within its boundaries 
in the following manner: 

The county may contract with any municipality which has accepted the terms 
of this article, whether within or without said county, to pay to such municipality 
an annual fee as a consideration for the municipality providing equipment and 
carrying compensation insurance which will enable it to respond to calls from 
within the county so contracting, and to pay an additional sum per truck for each 
mile traveled from the station house to the scene of the emergency, and to pay 
an additional sum per truck per hour or fraction thereof for the use of its water 
or chemical pumping equipment. Said sums shall be paid to the city within 
thirty (30) days after such services have been performed: Provided, that noth- 
ing in this section shall be construed to prevent the county and municipality 
from adopting a different schedule of fees in cases where those provided above 
shall be considered excessive or inadequate: Provided, that if the emergency 
shall occur within the limits of another city or town, such city or town and not 
the county wherein it lies shall be responsible for the payments and shall assume 
all liabilities as provided in this section. (1939, c. 364, s. 8.) 


§ 69-22. Municipalities not to be left unprotected.—At no time shall 
the entire personnel or equipment of any municipal fire department be absent 
from the municipality in response to a call to another municipality, or other place 
lying at a distance exceeding two miles from the corporate limits, but there 
shall remain within the municipal limits such personnel and equipment as in 
the judgment of the local fire chief might provide sufficient protection during 
the absence of the remainder. (1939, c. 364, s. 9.) 


§ 69-23. Rights and privileges of firemen; liability of municipality. 
—When responding to a call and while working at a fire or other emergency 
outside the limits of the municipality by which they are regularly employed or 
in volunteer fire service, all members of the State Volunteer Fire Department 
shall have the same authority, rights, privileges and immunities which are af- 
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forded them while responding to calls within their home municipality. In per- 
mitting its fire department or equipment to attend an emergency or answer a 
call beyond the municipal limits, whether under the terms of this article or 
otherwise, a municipality shall be deemed in exercise of a governmental func- 
tion, and shall hold the privileges and immunities attendant upon the exercise 
of such functions within its corporate limits. (1939, c. 364, s. 10.) 


§ 69-24. Relief in case of injury or death.—lIn case of injury or death 
of any member of the State Volunteer Fire Department arising out of and in 
the course of the performance of his duties, while such member is assisting at 
any emergency arising beyond the limits of the municipality with which he is 
connected, or while going to or returning from the scene of such emergency, 
such fireman shall be entitled to compensation under the terms of the North 
Carolina Workmen’s Compensation Act, and the municipality with which he 
is connected shall be liable for the compensation provided under that Act. (1939, 
c. 364, s. 11.) 


§ 69-25. Sums from contingent fund of State made available for ad- 
ministration of article.—In order to assist in carrying out the purposes of this 
article the Governor may, from time to time, make provisions for assistance to 
the North Carolina State Firemen’s Association in a sum not to exceed two 
thousand five hundred dollars ($2,500.00), in any one year, out of the contingent 
fund appropriated in the General Appropriation Act. One half of the amount 
so provided shall, in each instance, go to the State Firemen’s Relief Fund, and 
one half to the expenses of the said Association incurred in carrying out the pro- 
visions of this article. (1939, c. 364, s. 12.) 


ARTICLE 3A. 
Rural Fire Protection Districts. 


§ 69-25.1. Election to be held upon petition of voters.—Upon the peti- 
tion of fifteen per cent of the resident freeholders living in an area lying outside 
the corporate limits of any city or town, which area is described in the petition 
AAUMETESIOMIALC, ASH ise «alan wie sistatetvcs Bt ae Fire District”, the board of county com- 

(here insert name) 
missioners of the county shall call an election in said district for the purpose of 
submitting to the qualified voters therein the question of levying and collecting 
a special tax on all taxable property in said district, of not exceeding fifteen 
cents (15¢) on the one hundred dollars ($100.00) valuation of property, for 
the purpose of providing fire protection in said district. 

Upon the petition of fifteen per cent (15%) of the resident freeholders liv- 
ing in an area which has previously been established as a fire protection dis- 
trict and in which there has been authorized by a vote of the people a special 
tax not exceeding ten cents (10¢) on the one hundred dollars ($100.00) valu- 
ation of property within the area, the board of county commissioners shall 
call an election in said area for the purpose of submitting to the qualified voters 
therein the question of increasing the allowable special tax for fire protection 
within said district from ten cents (10¢) on the one hundred dollars ($100.00) 
valuation to fifteen cents (15¢) on the one hundred dollars ($100.00) valua- 
tion on all taxable property within such district. Elections on the question of 
increasing the allowable tax rate for fire protection shall not be held within 
the same district at intervals less than two years. (1951, c. 820, s. 1; 1953, c. 
eet e150. C, CUD, SS: ty 25) 


Local Modification.—Granville: 1957, c. clauses of laws, except public-local and 


OOM SMV ake Ob 5sCe GO) osu ples: private laws, in conflict with its provi- 
Editor’s Note.—Section 9 of the act in- sions. 
serting this article repealed all laws and The 1953 amendment substituted in line 


891 


§ 69-25.2 Cu. 69. Fire PRrorecrion § 69-25.5 


two the words “of fifteen per cent of the words and figures “fifteen cents (15¢)” 

resident freeholders” for the words “by a for “ten cents (10¢)” near the end of the 

majority of the qualified voters.” first paragraph, and added the second 
The 1959 amendment substituted the paragraph. 


§ 69-25.2. Duties of county board of commissioners as to conduct 
of election; cost of holding.—For the election so called as provided in § 69- 
25.1, the board of commissioners of the county shall provide one or more polling 
places in said district, shall provide for a registrar or registrars and judges of 
election at said voting places, shall provide for the registration of all qualified 
voters living in said district, shall cause to be prepared the necessary ballots for 
voting at said election, shall fix the time and places for holding the same, and 
shall conduct said election in every other respect according to the provisions of 
the laws governing general elections so far as they may be applicable. The cost 
of holding the election shall be paid by the county. (1951, c. 820, s. 2.) 


§ 69-25.3. Ballots. — At said election those voters who are in favor of 
levying a tax in said district for fire protection therein shall vote a ballot on which 
shall be written or printed, “In favor of tax for fire protection inv... a. 

(Here insert name) 
Fire Protection District”. Those who are against levying said tax shall vote a 
ballot on which shall be written or printed the words, “Against tax for fire pro- 
LECHON <I Roscoe Le ee Fire Protection District’. 
(Here insert name) 

Whenever an election is called pursuant to this article on the question of 
increasing the tax limit for fire protection in any area, those voters in favor 
of such increase therein shall vote a ballot on which shall be printed, “In favor 
Obs tacMnCred Gull ie ep rOceetion eit) aia mary arenes ne Fire Protection Dis- 
trict”. Those who are against increasing the tax limit for fire protection therein 
shall vote a ballot on which. shall be printed, “Against tax increase for fire 
PrOlectionsisipy. smer > cee yee Fire Protection District.’ The failure of the 
election on the question of an increase in the tax for fire protection shall not 
be deemed to be the abolishment of the special tax for fire protection already 
iimieffect any said disteict., (19515. Ga820, s5.35 1950.¢. 6505s a5.) 

Editor’s Note—The 1959 amendment 
added the second paragraph. 


S 69-25.4. Tax to be levied and used for furnishing fire protection. 
—Ifa majority of the qualified voters voting at said election vote in favor of levy- 
ing and collecting a tax in said district, then the board of county commissioners is 
authorized and directed to levy and collect a tax in said district in such amount 
as it may deem necessary, not exceeding ten cents (10¢) on the one hundred dol- 
lars ($100.00) valuation of property in said district from year to year, and shall 
keep the same as a separate and special fund, to be used only for furnishing fire 
protection within said district, as provided in § 69-25.5. 

Provided, that if a majority of the qualified voters voting at such elections 
vote in favor of levying and collecting a tax in such district, or vote in favor 
of increasing the tax limit in said district, then the board of county commis- 
sioners is authorized and directed to levy and collect a tax in such districts in 
such amount as it may deem necessary, not exceeding fifteen cents (15¢) on 
the one hundred dollars ($100.00) valuation of property in said district from 
year to year. (1951,¢, 820, "s. 44;.1959'%c; 805, <6, 4.) 

Local Modification.—Granville: 1957, c. Editor’s Note—The 1959 amendment 
790, s. 2; Wake; 1955, c. 169, ss. 4-5. added the second paragraph. 


§S 69-25.5. Methods of providing fire protection. — Upon the levy of 
such tax, the board of county commissioners shall, to the extent of the taxes col- 
lected hereunder, provide fire protection for the district— 

(1) By contracting with any incorporated city or town, with any incorpo- 
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rated nonprofit volunteer or community fire department, or with the 
Department of Conservation and Development to furnish fire protec- 
tion or, 

(2) By furnishing fire protection itself if the county maintains an organized 
fire department, or 

(3) By establishing a fire department within the district, or 

(4) By utilizing any two or more of the above listed methods of furnishing 
fire protection. (1951, c. 820, s. 3) 


§ 69-25.6. Municipal corporations empowered to make contracts. 
—Municipal corporations are hereby empowered to make contracts to carry out 
the purposes of this article. (1951, c. 820, s. 6.) 


§ 69-25.7. Administration of special fund; fire protection district 
commission.—The special fund provided by the tax herein authorized shall be 
administered to provide fire protection as provided in § 69-25.5 by the board of 
county commissioners or the joint boards of county commissioners, if the area 
lies in more than one county, or by a fire protection district commission of three 
qualified voters of the area, to be known as .........seeeeeeeeeeee Fire Pro- 

(Here insert name) 

tection District Commission, said board to be appointed by the board of county 
commissioners or the joint boards of county commissioners, if the area lies in 
more than one county, for a term of two years, said commission to serve at the 
discretion of and under the supervision of the board of county commissioners 
or boards of county commissioners if the area lies in more than one county. 
Ml codpe 2520 aSa/ 2190), c- 403 Ne) 2.) 

Editor’s Note—The 1953 amendment 
rewrote this section. 


§ 69-25.8. Authority, rights, privileges and immunities of counties, 
etc., performing services under article.—Any county, municipal corporation 
or fire protection district performing any of the services authorized by this article 
shall be subject to the same authority and immunities as a county would enjoy in 
the operation of a county fire department within the county, or a municipal cor- 
poration would enjoy in the operation of a fire department within its corporate 
limits. 

No liability shall be incurred by any municipal corporation on account of the 
absence from the city or town of any or all of its fire-fighting equipment or of 
members of its fire department by reason of performing services authorized by 
this article. 

Members of any county, municipal or fire protection district fire department 
shall have all of the immunities, privileges and rights, including coverage by 
workmen’s compensation insurance, when performing any of the functions au- 
thorized by this article, as members of a county fire department would have in 
performing their duties in and for a county, or as members of a municipal fire 
department would have in performing their duties for and within the corporate 
limits of the municipal corporation. (1951, c. 820, s. 8.) 


§ 69-25.9. Procedure when area lies in more than one county.—In 
the event that an area petitioning for a tax election under this article lies in more 
than one county said petition shall be submitted to the board of county commis- 
sioners of all the counties in which said area lies and an election shall be called 
which shall be conducted by the joint boards of county commissioners and the 
cost of same shall be shared equally by all counties. 

Upon passage, the tax herein provided shall be levied and collected by each 
county on all of the taxable property in its portion of the fire protection district ; 
the tax collected shall be paid into a special fund and used for the purpose of 
providing fire protection for the district. (1953,.¢. 453, °s. 3.) 
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§ 69-25.10. Means of abolishing tax district.—Upon a petition of 
fifteen per cent (15%) of the resident freeholders of any special fire protection 
district or area, at intervals of not less than two years, the board of county com- 
missioners or the joint boards of county commissioners, if the area lies in more 
than one county, shall call an election to abolish the special tax for fire protection. 
for the area, the election to be called and conducted as provided in § 69-25.2; 
if a majority of the registered voters vote to abolish said tax, the commissioners. 
shall cease levying and collecting same and any unused funds of the district shall 
be turned over to and used by the county commissioners of the county collecting 
same as a part of its general fund, and any property or properties of the dis- 
trict or the proceeds thereof shall be distributed, used or disposed of equitably 
by the board of county commissioners or by the boards of county commissioners. 
(1953.9 C1453; .Se04.) 

Local Modification—Wake: 1955, c. 169, 
SiG: 


§ 69-25.11. Changes in area of district.—After a fire protection dis- 
trict has been established under the provisions of this article and fire protection 
commissioners have been appointed, changes in the area may be made as follows: 

(1) The area of any fire protection district may be increased by including 
in the boundaries any adjoining territory upon the application of the: 
owner or owners of the territory to be included, the unanimous 
recommendation in writing of the fire protection commissioners of 
said district, the approval of a majority of the members of the board 
of directors of the corporation furnishing fire protection to the dis- 
trict and the approval of the board or boards of county commissioners. 
in the county or counties in which said fire protection district is. 
located. 

(2) The area of any fire protection district may be decreased by removing 
therefrom any territory, upon the application of the owner or own- 
ers of the territory to be removed, the unanimous recommendation 
in writing of the fire protection commissioners of said district, the- 
approval of a majority of the members of the board of directors of 
the corporation furnishing fire protection to the district, and the ap- 
proval of the board or boards of county commissioners of the county 
or counties in which the district is located. 

(3) In the case of adjoining fire districts having in effect the same rate of 
tax for fire protection, the board of county commissioners, upon 
petition of the fire protection commissioners and the boards of direc- 
tors of the corporations furnishing fire protection in the districts. 
affected, shall have the authority to relocate the boundary lines be- 
tween such fire districts in accordance with the petition or in such 
other manner as to the board may seem proper. Upon receipt of such 
petition, the board of county commissioners shall set a date and time 
for a public hearing on the petition, and notice of such hearing shall 
be published in some newspaper having general circulation within 
the districts to be affected once a week for two weeks preceding the 
time of the hearing. Such hearings may be adjourned from time to 
time and no further notice is required of such adjourned hearings. 
In the event any boundaries of fire districts are altered or relocated 
under this section, the same shall take effect at the beginning of the 
next succeeding fiscal year after such action is taken. (1955, c. 1270; 
LOS ORE wo 5475555) 

Local Modification. — Orange, as to Editor’s Note—The 1959 amendment 
subdivision (1): 1957, c. 302. added subdivision (3). 


§ 69-25.12. Privileges and taxes where territory added to district. 
—In case any territory is added to any fire protection district, from and after such: 
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addition, the taxpayers and other residents of said added territory shall have the 
same rights and privileges and the taxpayers shall pay taxes at the same rates as 
if said territory had originally been included in the said fire protection district. 


(1955, c. 1270.) 


§ 69-25.13. Privileges and taxes where territory removed from 
district.—In case any territory is removed from any fire protection district from 
and after said removal, the taxpayers and other residents of said removed terri- 
tory shall cease to be entitled to the rights and privileges vested in them by their 
inclusion in said fire protection district, and the taxpayers shall no longer be re- 
quired to pay taxes upon their property within said district. (1955, c. 1270.) 


§ 69-25.14. Contract with city or town to which all or part of dis- 
trict annexed concerning property of district and furnishing of fire pro- 
tection.—Whenever all or any part of the area included within the territorial 
limits of a fire protection district is annexed to or becomes a part of a city or 
town, the governing body of such district may contract with the governing body 
of such city or town to give, grant or convey to such city or town, with or with- 
out consideration, in such manner and on such terms and conditions as the gov- 
erning body of such district shall deem to be in the best interests of the inhabitants 
of the district, all or any part of its property, including, but without limitation, 
any fire fighting equipment or facilities, and may provide in such contract for 
the furnishing of fire protection by the city or town or by the district. (1957, c. 
O20) 


§ 69-25.15. When district or portion thereof annexed by munici- 
pality furnishing fire protection.—When the whole or any portion of a fire 
protection district has been annexed by a municipality furnishing fire protection 
to its citizens, then such fire protection district or the portion thereof so annexed 
shall immediately thereupon cease to be a fire protection district or a portion of 
a fire protection district; and such district or portion thereof so annexed shall 
no longer be subject to § 69-25.4 authorizing the board of county commissioners 
to levy and collect a tax in such district for the purpose of furnishing fire pro- 
tection therein. 

Nothing herein shall be deemed to prevent the board of county commissioners 
from levying and collecting taxes for fire protection in the remaining portion of 
a fire protection district not annexed by a municipality, as aforesaid. (1957, c. 
WARES) 


ARTICLE 4. 
Hotels; Safety Provisions. 


§ 69-26. Administration.—For the purpose of administering and enforc- 
ing the provisions of this article, reference is made to article 9 of chapter 143 of 
the General Statutes of North Carolina, known as the Building Code Council and 
Building Code and all rights, powers, duties and authorities provided in_ said 
code shall apply and be in force in the administration and enforcement of this 
article except as may be specifically provided hereunder; and such rules, regu- 
lations, standards, classifications or restrictions necessary in the administration 
and enforcement hereof and appeals therefrom and thereupon shall be made in 
accordance with said article 9, chapter 143 of the General Statutes of North 
Carolina. (1947, c. 1066.) 


§ 69-27. Alarms, bells and gongs.—In any hotel or other building of 
like occupancy, there shall be provided a manually operated fire alarm, bell or 
gong system, approved by the Commissioner of Insurance, suitable to arouse all 
occupants of such buildings if necessary in case of fire or other emergency and 
capable of being operated by one operation at the main desk or at the telephone 
switchboard. Where practicable, the alarm system shall be connected with the 
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city fire alarm system and shall be subject to periodic inspection as directed by 
the Commissioner of Insurance. (1947, c. 1066.) 

Cited in Parker vy. Duke University, 230 
N. C. 656, 55 S. E. (2d) 189 (1949). 


§ 69-28. Watchman service.—Every proprietor or keeper of any hotel or 
other building of like occupancy, two stories or more in height or designed to 
provide twenty or more rooms for sleeping accommodations shall provide or 
cause to be provided watchman service, utilizing a standard watch clock system 
in such manner so that each and every floor, corridor and accessible space, ex- 
clusive of rooms being occupied, shall be inspected at least once each hour be- 
tween 10:00 p. m. and 6:00 a. m. Within the corporate limits of municipalities, 
this watchman service shall be satisfactory to the chief of the fire department 
and/or the Commissioner of Insurance. In every building subject to the provi- 
sions of this section, there shall be kept a record showing compliance therewith, 
and this record shall be subject to inspection by the Commissioner of Insurance 
or his deputies or the chief of the fire department. Provided that in lieu of a 
watchman service such hotel or other building of like occupancy may be pro- 
vided with an automatic fire detection system approved by the Commissioner of 
Insurance and the North Carolina Building Code Council. (1947, c. 1066.) 


§ 69-29. Automatic sprinklers.—(a) In any hotel or other building of 
like occupancy of B, C, D or E construction as defined in the North Carolina 
Building Code more than three stories in height, there shall be provided in such 
building an automatic sprinkler system to be of such design, construction and 
scope as may meet the approval of the North Carolina Building Code Council, 
provided, however, that if in the opinion of the Commissioner of Insurance any 
such building three stories or less in height shall not have ample and adequate 
protected fire escapes or exits, then he may require the responsible party to pro- 
vide or cause to be provided in such building an approved automatic sprinkler 
system of such design, construction and scope as may be approved by the North 
Carolina Building Code Council. 

(b) In any hotel or other building of like occupancy of A or Al construction, 
as defined in the North Carolina Building Code, more than four stories in 
height, there shall be provision that such rooms or areas in such building as are 
occupied or used for such purposes as linen rooms, storage rooms, carpenter 
shop, upholstery and furniture repair shop, kitchens, laundries, paint shop, mat- 
tress renovation shops, basements and other areas of special fire hazard shall be 
cut off in a manner approved by the Commissioner of Insurance or his deputy 
or the chief of fire department of the city in which the building is located, and, in 
the discretion of said Commissioner of Insurance or his deputy, the responsible 
party may be required to provide in such areas an approved automatic sprinkler 
system. 

(c) In any hotel or other building of like occupancy of any type construction, 
wherein, under subsections (a) and (b) above, an automatic sprinkler system 
is required to be installed, if, in the opinion of the Commissioner of Insurance or 
his deputy, reasonable life safety may be insured, such Commissioner or his 
deputy may permit the installation of an approved automatic detection system 
in lieu of an automatic sprinkler system. 

(d) A period of three years from the effective date of this article shall be 
allowed for compliance with the provisions of this section. 

(e) The obligation of this article with respect to installation of alarms, bells 
or gongs and of automatic sprinklers or automatic fire detection systems shall 
rest upon the owner of the building as the lessor, or upon the operator thereof 
as the lessee, as the case may be, in accordance with the terms and provisions of 
the lease contract; and in the absence of any determining provision in such lease 
contract, or in the absence of any written lease, the obligation with respect to 
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such installations shall be determined in accordance with the law of the State. 
(1947, c. 1066.) 

Editor’s Note——This article became ef- 
fective Sept. 1, 1947. 


§ 69-30. Interior stairways and vertical openings. — (a) In new or 
existing hotel buildings all interior stairways used as exits, except stairways 
from a lobby to a mezzanine and open stairways permitted under subsection (b) 
below, shall be so enclosed as to provide a safe path of escape to the outside of 
the building without danger from fire or smoke, by means of enclosures and self- 
closing doors having at least one hour fire resistance rating, or otherwise en- 
closed in a manner approved by the Commissioner of Insurance or his deputy, 
and any vertical openings other than stairways through which fire and smoke 
may spread from story to story, shall be enclosed in a manner approved by the 
Commissioner of Insurance or his deputy. 

(b) In existing hotel buildings of less than four stories in height, the en- 
closure of floor openings as provided in subsection (a) above may be waived 
by the Commissioner of Insurance or his deputy if life safety is not endangered 


thereby. (1947, c. 1066.) 


§ 69-31. Fire extinguishers.—Every proprietor or keeper of any hotel or 
other building of like occupancy shall provide and keep in proper operating con- 
dition at least two two and one-half (2% gal.) gallon extinguishers on each 
floor utilized for sleeping purposes or at least one two and one-half gallon fire 
extinguisher for each fifteen (15) rooms utilized for sleeping purposes on each 
floor, whichever is the greater number. It shall further be the duty of every 
proprietor or keeper of any hotel or other building of like occupancy to insure 
that all employees working in said building shall be trained in the use of fire 
extinguishers and other fire fighting equipment located or installed in said build- 
ing. (1947, c. 1066.) 


§ 69-32. Alterations and decorations.—In all hotels or other buildings 
of like occupancy, located in a city which has a fire department, after September 
1, 1947, no interior structural alteration, temporary or permanent, shall be 
made or no decorations or scenery shall be placed in the public spaces thereof 


without the prior approval and permit of the chief of the fire department of that 
city. (1947, c. 1066.) 


§ 69-33. Careless or negligent setting of fires. — Any person who in 
any fashion or manner negligently or carelessly sets fire to any bedding, furniture, 
draperies, house or household furnishings or other equipment or appurtenances in 
or to any hotel or other building of like occupancy shall be guilty of a misde- 
meanor and shall be subject to a fine of not less than $50.00 nor more than 
$500.00 or to imprisonment or to both fine and imprisonment in the discretion 


of the court. (1947, c. 1066.) 


§ 69-34. Penalty for noncompliance.—Any owner, owners, proprietor 
or keeper of any hotel or other building of like occupancy who fails to comply 
with any of the foregoing provisions of this article shall be guilty of a misde- 
meanor and punished by a fine of not less than $10.00 nor more than $50.00. Each 
day of noncompliance herewith shall constitute a separate offense. (1947, c. 


1066.) 


§ 69-35. Unsafe buildings condemned. — The Commissioner of Insur- 
ance is empowered to inspect or cause to be inspected any hotel or other build- 
ing of like occupancy and any such building which shall be found to be es- 
pecially dangerous to life, because of its liability to fire or in case of fire by 
reason of bad condition of walls, overloaded floors, defective construction, in- 
sufficient means of egress, decay or other causes shall be held to be unsafe and 
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the Commissioner of Insurance shall affix or cause to be affixed a notice of 
dangerous character of the structure in a conspicuous place on the exterior 
wall of such building. (1947, c. 1066.) 


§ 69-36. Penalty for allowing unsafe building to remain occupied. 
—If any person shall continue to use or occupy or permit the use or occupancy 
of any hotel or other building of like occupancy which has been condemned as 
unsafe and dangerous to life by the Commissioner of Insurance or his author- 
ized deputy, after having been notified in writing of the unsafe and dangerous 
character of said building, and if such use and occupancy shall continue for a period 
as much as 30 days without remedying the conditions complained of to the sat- 
isfaction of the Commissioner of Insurance or the chief of the fire department 
of the city in which the building is located, such person shall be guilty of a mis- 
demeanor and shall pay a fine of not less than $10.00 nor more than $50.00 for 
each day of such continued use and occupancy after the expiration of such 30 
day period following such notice. Provided that such 30 day period may be 
enlarged (for good cause shown) by the Commissioner of Insurance or by the 
chief of the fire department of the city in which the building is located to such 
time as in his discretion he may find proper. (1947, c. 1066.) 


§ 69-37. Penalty for removing notice from condemned building.— 
If any person, except by authority of the Insurance Commission, shall remove 
any condemnation notice which has been affixed to any hotel or other building 
of like occupancy, he shall be guilty of a misdemeanor and shall be fined not less 
than $10.00 nor more than $50.00 for each offense. (1947, c. 1066.) 


§ 69-38. Construction of article.—Nothing in this article shall be con- 
strued to limit powers granted to and duties imposed upon the chiefs of fire de- 
partments and building inspectors by article 11, chapter 160 of the General 
Statutes of North Carolina, but the powers granted in this article shall be in ad- 
dition thereto. (1947, c. 1066.) 
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Chapter 70. 


Indian Antiquities. 


Sec. Sec. 

70-1. Private landowners urged to refrain 70-3. Preservation of relics on public lands. 
from destruction. 70-4. Destruction or sale of relic from 

70-2. Possessors of relics urged to commit public lands made misdemeanor. 


them to custody of State agencies. 


§ 70-1. Private landowners urged to refrain from destruction. — 
Private owners of lands containing Indian relics, artifacts, mounds or burial 
grounds are urged to refrain from the excavation or destruction thereof and to 
forbid such conduct by others, without the co-operation of the director of the 
State Museum and the secretary of the North Carolina Historical Commission 
or without the assistance or supervision of some person designated by either as 
qualified to make scientific archaeological explorations. (1935, c. 198, s. 1.) 


§ 70-2. Possessors of relics urged to commit them to custody of 
State agencies.—All persons having in their possession collections of Indian 
relics, artifacts, and antiquities which are in danger of being lost, destroyed or 
scattered are urged to commit them to the custody of the North Carolina State 
Museum, the North Carolina Historical Commission, or some other public 
agency or institution within the State which is qualified to preserve and exhibit 
them for their historic, scientific and educational value to the people of the State. 
GLOSSRGR 19S 1S:02>) 


§ 70-3. Preservation of relics on public lands.—lIt shall be the duty of 
any person in charge of any construction or excavation on any lands owned by 
the State, by any public agency or institution, by any county, or by any municipal 
corporation, to report promptly to and preserve for the director of the State 
Museum or the secretary of the North Carolina Historical Commission any 
Indian relic, artifact, mound, or burial ground discovered in the course of such 
construction or excavation. (1935, c. 198, s. 3.) 


§ 70-4. Destruction or sale of relic from public lands made misde- 
meanor.—Any person who shall excavate, disturb, remove, destroy or sell any 
Indian relic or artifact, or any of the contents of any mound or burial ground, 
on or from any lands owned by the State, by any public agency or institution, 
by any county, or by any municipal corporation, except with the written ap- 
proval of the director of the State Museum or the secretary of the North Caro- 
lina Historical Commission, shall be guilty of a misdemeanor. (1935, c. 198, s. 4.) 
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Chapter 71. 


Indians. 
Sec. Sec. 
71-1. Cherokee Indians of Robeson County; 71-5. Eligibility of members of eastern 
rights and privileges. band of Cherokee Indians to hold 
71-2. Separate privileges in schools and office in tribal organization. 
institutions. 71-6. Lumbee Indians of North Carolina; 
71-3. Chapter not applicable to certain rights, privileges, immunities, ob- 
bands of Cherokees. ligations and duties. 


71-4. Rights of eastern band of Cherokee 
Indians to inherit, acquire, use and 
dispose of property. 


§ 71-1. Cherokee Indians of Robeson County; rights and privileges. 
—The persons residing in Robeson, Richmond, and Sampson counties, who 
have heretofore been known as “Croatan Indians” or “Indians of Robeson 
County,” together with their descendants, shall hereafter be known and desig- 
nated as “Cherokee Indians of Robeson County,” and by that name shall be en- 
titled to all the rights and privileges heretofore or hereafter conferred, by any 
law or laws of the State of North Carolina, upon the Indians heretofore known 
as the “Croatan Indians” or “Indians of Robeson County.” In all laws enacted 
by the General Assembly of North Carolina. relating to said Indians subsequent 
to the enactment of said chapter fifty-one of the Laws of eighteen hundred and 
eighty-five, the words “Croatan Indians” and “Indians of Robeson County” are 
stricken out and the words “Cherokee Indians of Robeson County” inserted in 
lieu thereof.” (1885, ce; 51, s.2= Rev., s, 4168371911, ¢°215 =P) 10 eee 
PODS Ce 25 AC moO 0/9) 


§ 71-2. Separate privileges in schools and institutions.—Such Cher- 
okee Indians of Robeson County and the Indians of Person County, defined in 
the chapter Education, § 115-66, shall be entitled to the following rights and 
privileges : 

(1) Separate schools, with the educational privileges provided in the chapter 
Education. 

(2) Suitable accommodations in the State Hospital for the Insane at Raleigh, 
as provided in the chapter Hospitals for the Insane, in the article en- 
titled Organization and Management. 

(3) The sheriffs, jailers, or other proper authorities of Robeson and Person 
counties shall provide in the common jails of said counties, and in the 
homes for the aged and infirm thereof, separate cells, wards, or 
apartments for such Indians in all cases where it shall be necessary 
under the laws of this State to commit any of said Indians to such 
jails or county homes C1911, ec 215s767 1913" col 23) Pale 
eee. Ono eas Ola ee) 

Cross Reference——For care of in mental pital for the Insane at Raleigh is now 
hospitals, see § 122-5. known as the Dorothea Dix Hospital. See 

Editor’s Note.—The former State Hos- § 122-1. 


§ 71-3. Chapter not applicable to certain bands of Cherokees. — 
Neither this chapter nor any other act relating to said “Cherokee Indians of 
Robeson County” shall be construed so as to impose on said Indians any powers, 
privileges, rights, or immunities, or any limitations on their power to contract, 
heretofore enacted with reference to the eastern band of Cherokee Indians re- 
siding in Cherokee, Graham, Jackson, Swine and other adjoining counties in 
North Carolina, or any other band or tribe of Cherokee Indians other than those 
now residing, or who have since the Revolutionary War resided, in Robeson 
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County, nor shall said “Cherokee Indians of Robeson County,” as herein desig- 
nated, be subject to the limitations provided in the chapter Contracts Requiring 
Writing, in § 22-3, entitled Contracts with Cherokee Indians. (GEE IIC ong OAS hE 
pee st O29: ) 


§ 71-4. Rights of eastern band of Cherokee Indians to inherit, ac- 
quire, use and dispose of property.—Subject only to restrictions and condi- 
tions now existing or hereafter imposed under federal statutes and regulations, 
or treaties, contracts, agreements, or conveyances between such Indians and the 
federal government, the several members of the eastern band of Cherokee Indians 
residing in Cherokee, Graham, Jackson, Swain and other adjoining counties in 
North Carolina, and the lineal descendants of any bona fide member of such 
eastern band of Cherokee Indians, shall inherit, purchase, or otherwise lawfully 
acquire, hold, use, encumber, convey and alienate by will, deed, or any other law- 
ful means, any property whatsoever as fully and completely in all respects as 
any other citizen of the State of North Carolina is authorized to inherit, hold, or 
dispose of such property. (1947, c. 978, s. 1.) 


§ 71-5. Eligibility of members of eastern band of Cherokee Indians 
to hold office in tribal organization.—Any person who is a lineal descendant 
of any bona fide member of such eastern band of Cherokee Indians who is a 
member of said band and who is domiciled on the lands of the said eastern band 
of Cherokee Indians shall be eligible to hold any elective or appointive office or 
position within the tribal organization, including the position of chief, and may 
be elected or appointed and shall thereafter serve in such manner and for such 
time as a majority of the accredited membership of such eastern band of Cher- 
okee Indians may decide at any election held for such purpose or appointment 
ae by the accredited officials of said eastern band of Cherokee Indians. (1947, 
CEI/ ORS Z)) 


§ 71-6. Lumbee Indians of North Carolina; rights, privileges, im- 
munities, obligations and duties.—The Indians now residing in Robeson and 
adjoining counties of North Carolina, originally found by the first white settlers 
on the Lumbee River in Robeson County, and claiming joint descent from 
remnants of early American Colonists and certain tribes of Indians originally 
inhabiting the coastal regions of North Carolina, shall, from and after April 20, 
1953, be known and designated as Lumbee Indians of North Carolina and shall 
continue to enjoy all rights, privileges and immunities enjoyed by them as citizens 
of the State as now provided by law, and shall continue to be subject to all the 
obligations and duties of citizens under the law. (1953, c. 874.) 
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Chapter 72. 


Inns, Hotels and Restaurants. — 


072-1 
Article 1. 
Innkeepers. 
Sec. 
72-1. Must furnish accommodations. 
72-2. Liability for loss of baggage. 
72-3. Safekeeping of valuables. 
72-4. Loss by fire. 
72-5. Negligence of guest. 
72-6. Copies of this article to be posted. 
72-7. Admittance of dogs to bedrooms. 


Article 2. 
Sanitary Inspection and Conduct. 
72-8 to 72-29. [Repealed.] 


Article 3. 


Immoral Practices of Guests of 
Hotels and Lodginghouses. 


72-30. Registration to be in true name; 
addresses; peace officers. 


Article 4. 


Licensing and Regulation of Tourist 
Camps and Homes, Cabin Camps, 
Roadhouses and Public Dance 
Halls. 


License required. 

Exemptions. 

Application to county commission- 
ers for license. 


72-31. 
72-32. 
72-33. 


Sec. 

72-38. Operator knowingly permitting vio- 
lations, guilty of misdemeanor. 
Inducing female to enter tourist 
camps, etc., for immoral purpose 

made misdemeanor. 
0. Revocation of operator’s license. 


72-39. 


7 . Tax imposed declared additional. 

72-42, Time of payment of license; expira- 
tion date. 

72-43. Operation without license made 
misdemeanor. 

72-44. Violations of article made misde- 
meanor. 

72-45. Application of article to municipal- 
ities. 

Article 5. 


Sanitation of Establishments Pro- 
viding Food and Lodging. 


72-46. State Board of Health to regulate 
sanitary conditions of hotels, 
cafes, etc. 

72-47. Inspection; report and grade card. 

72-48. Violation of article a misdemeanor. 

72-48.1. Injunctive relief against  con- 

tinued violation, etc. 

72-49. Private homes; temporary food and 
drink stands operated by church, 
etc.; boarding houses, private 
clubs, picnics, camp meetings, etc. 


72-34. Verification of application; disquali- Article 6. 
fications for license. : 
72-35. List of employees furnished to sher- Sah Spe tt Ge neyees Courts, 
iff upon request. au PS, r 
72-36. Registration of guest. 72-50. Rate advertisements to contain ad- 
72-37. False registration and use for im- ditional data. 
moral purposes made misde- 72-51. Violation a misdemeanor. 
meanor. 72-52. Article declared supplemental. 
ARTICLE 1. 
Innkeepers. 
§ 72-1. Must furnish accommodations. — Every innkeeper shall at all 


times provide suitable food, rooms, beds and bedding for strangers and travelers 


whom he may accept as guests in his inn or hotel. 


C. S., s. 2249.) 

Cross References—As to innkeeper’s 
lien on baggage, see §§ 44-30 to 44-32. As 
to obtaining entertainment at hotels and 
boarding houses without paying therefor, 
see § 14-110. As to fire protection, see §§ 
69-26 to 69-38. 

What Constitutes Inn or Hotel.—A_ pub- 
lic inn or hotel is a public house of enter- 


(1903, c. 563; Rev., s. 1909: 


tainment for all who choose to visit it, 
and where all transient persons who may 
choose to come will be received as guests, 
for compensation; and it does not lose its 
character as such by reason of its being 
located at a summer resort or a watering 
place, or by taking some as boarders by a 
special contract or for a definite time. 
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Holstein v. Phillips, 146 N. C. 366, 59 S. 
E. 1037 (1907). 

Sleeping Car Not an Inn.—Though a 
“sleeping car” is a place for the reception 
of travelers, it is not an “inn.” Garrett v. 
Soutnernie Coueive Ni .Cvi737, 90; SAE. 
903 (1916). 

Boarding House.—A boarding house is 
as well known and as distinguishable from 
every other house in every city, village, 
and the country as an inn or tavern. It is 
a house where the business of keeping 
boarders generally is carried on, and which 
is held out by the owner or keeper as a 
place where boarders are kept. State v. 
McRae, 170 N. C. 712, 86 S. E. 1039 (1915). 

Distinction between Inn and Boarding 
House.—It is the publicly holding a place 
out as one where all transient persons who 
may choose to come will be received as 
guests for compensation that is the princi- 
pal distinction between a hotel and a 
boarding house. Holstein v. Phillips, 146 
IN Ca S605 9 Oem EnlO3 ta (LOOT) 

What Constitutes Boarding House 
Keeper.—The keeper of a boarding house 
is one who reserves the right to select 
and choose his patrons and takes them in 
only by special arrangement, and usually 
for a definite time. Holstein v. Phillips, 
146 TN C.9366, 59 °Sa E, 1037 (1907). 

Same—Not an Innkeeper.—One who en- 
tertains strangers only occasionally, al- 
though he receives compensation for it, 
is not an innkeeper. State v. Mathews, 19 
N. C. 424 (1837). 

Boarder and Guest Distinguished.—In 
16 A, and.&. Enc. (2 Ed.), it is said: “The 
essential difference between a boarder and 
a guest at an inn lies in the character in 
which the party comes—that is, whether 
he is a transient person or not, and, ac- 
cordingly, one who stops at an inn as a 
transient or a guest, with all the rights, 
privileges, and liberties incident to that 
station. On the other hand, one who 
seeks accommodation with a view to per- 
manency, as to make the place his home 
for the time being, is not a guest, but a 
boarder. The length of his stay, however, 
is not of itself ordinarily decisive, for he 
will continue to be a guest as long as he 
remains in the transitory condition of that 
relation.” Holstein v. Phillips, 146 N. C. 
366, 371, 59 S. E. 1037 (1907). 

When Guest Can Be Ejected.—Guests 
of a hotel, and travelers or other persons 
entering it with the bona fide intent of 
becoming guests, cannot be lawfully pre- 
vented from going in, or be put out, by 
force, after entrance, provided they are 
able to pay the charges and tender the 
money necessary for that purpose, if re- 
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quested by the landlord, unless they be 
persons of bad or suspicious character, or 
of vulgar habits, or so objectionable to 
the patrons of the house, on account of the 
race to which they belong, that it would 
injure the business to admit them to all 
portions of the house, or unless they at- 
tempt to take advantage of the freedom 
of the hotel to injure the landlord’s chances 
of profit derived either from his inn or 
any other business incidental to or con- 
nected with its management and constitut- 
ing a part of the provision for the wants 
or pleasure of his patrons. State v. Steele, 
106 N. C. 766, 11 S. E. 478 (1890). 

Same—Breach of Rules.—A guest’s right 
of occupancy of a hotel is dependent upon 
proper behavior and decent conduct and 
obedience to reasonable rules and regula- 
tions of the proprietors; for a breach of 
such implied conditions they may be sum- 
marily removed. Hutchins v. Durham, 118 
N. C. 457, 24 S. E. 723 (1896). 

Remedy of Ejected Guest.—Guests at a 
hotel cannot maintain ejectment if evicted, 
but can only sue for damages if wrong- 
fully turned out. Hutchins v. Durham, 
TiGe NeeG4b7 mete oe benres (1596). 

One Not a Guest Is a Licensee.—One 
who is in a hotel for social purposes, at the 
invitation of one of its guests, is a licensee, 
at the will of its management, and may be 
forbidden the premises for improper con- 
duct. Money v. Travelers Hotel Co., 174 
N. C. 508, 93 S. E. 964 (1917). 

Same—Can Be Expelled—When per- 
sons, unobjectionable on account of char- 
acter or race, enter a hotel not as guests, 
but intent on pleasure or profit, to be de- 
rived from intercourse with its inmates, 
they are there not of right, but under an 
implied license that the landlord may re- 
voke at any time, because barring the 
limitation imposed by holding out induce- 
ments to the public to seek accommoda- 
tion at his inn, the proprietor occupies it 
as his dwelling house, from which he may 
expel all who have not acquired rights 
growing out of the relation of guests, 
and must drive out all who, by their bad 
conduct, create a nuisance and prove an 
annoyance to his patrons. State v. Steele, 
106 N. C. 766, 11 S. E. 478 (1890). 

Force Allowable in Expelling Licensee. 
—The board rule laid down by Wharton 
(1 Cr. L,., sec. 625), is that the proprietor 
of a public house has a right to request a 
person who visits it, not as a guest or on 
business with guests, to depart, and if he 
refuse, the innkeeper has a right to lay 
his hands gently on him and lead him out, 
and if resistance be made, to employ suf- 
ficient force to put him out. For so doing, 
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he can justify his conduct on a prosecution 
for assault and battery. State v. Steele, 
106 N. C. 766, 11 S. E. 478 (1890). 
Other Rights of Innkeeper.—An _ inn- 
keeper has, unquestionably, the right to 
establish a newsstand or a barbershop in 
his hotel, and to exclude persons who 
come for the purpose of vending news- 
papers or books, or of soliciting employ- 
ment as barbers, and, in order to render 
his business more lucrative, he may estab- 
lish a laundry or a livery stable in con- 
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livery stable in the vicinity to secure for 
the latter, as far as he legitimately can, 
the patronage of his guests in that line for 
a per centum of the proceeds or profits de- 
rived by such owner of vehicles and horses 
from dealing with the patrons of the public 
house. After concluding such contracts, 
the innkeeper may make, and, after per- 
sonal notice to violators, enforce a rule 
excluding from his hotel the agents and 
representatives of other livery stables who 
enter to solicit the patronage of his guests. 


nection with his hotel, or an innkeeper 
may contract with the proprietor of a 


state wieSteele) 0G6MN. Crevéeue ies eee 
478 (1890). 


§ 72-2. Liability for loss of baggage.—Innkeepers shall not be liable for 
loss, damage or destruction of the baggage or property of their guests except in 
case such loss, damage, or destruction results from the failure of the innkeeper 
to exercise ordinary, proper and reasonable care in the custody of such baggage 
and property; and in case of such loss, damage or destruction resulting from the 
negligence and want of care of the said innkeeper he shall be liable to the owner 
of the said baggage and property to an amount not exceeding one hundred dol- 
lars. Any guest may, however, at any time before a loss, damage or destruc- 
tion of his property, notify the innkeeper in writing that his property exceeds 
in value the said sum of one hundred dollars, and shall upon demand of the 
innkeeper furnish him a list or schedule of the same, with the value thereof, in 
which case the innkeeper shall be liable for the loss, damage or destruction of 
said property because of any negligence on his part for the full value of the 
same. Proof of the loss of any such baggage, except in case of damage or de- 
struction by fire, shall be prima facie evidence of the negligence of said hotel or 


innkeeper. 

Boarder and Guest Distinguished.—See 
note to § 72-1. 

Liability Extends to Guest—When one 
is received at a public inn or hotel and 
entertained as a guest, without any pre- 
arrangement as to terms or time, but on 
the implied invitation held out to the pub- 
lic generally, he is a transient only—a 
guest and not a boarder—and entitled to 
recover of the defendant innkeeper as such. 
Holstein v. Phillips, 146 N. C. 366, 59 S. 
Be 1037411907). 

Same—Common-Law Liability. — The 
decisions of this State are to the effect 
that, in the absence of statutory regula- 
tion, the keeper of a public inn, or hotel, 
which is the modern and more frequently 
used term, is responsible to his guest for 
the safety of the latter’s goods, chattels, 
and money, when placed infra hospitum 
and which he has with him for the pur- 
poses of his journey. The proprietor is 
held to be an insurer to the extent that he 
must make good to the guest all loss or 
damage arising from any cause except the 
act of God or the public enemy, or the 
fault of the guest himself or his agents or 
servants. Quinton v. Courtney, 2 N. C. 40 
(1794); Neal v. Wilcox, 49 N. C. 146 
(1856); Holstein v. Phillips, 146 N. C. 366, 
59 S. E. 1037 (1907). 


(19039 cy 05" sr2 Rev, s) 1910 aGr Gene 2250") 


Ordinary Care Now Required.—Even at 
a public inn or hotel, one who holds the 
position of a regular boarder or lodger can 
only hold the proprietor to the exercise of 
ordinary care on the part of himself and 
his employees. Holstein v. Phillips, 146 
N.C. 366, 59 S. E. 1037) (1907). 

Failure to comply with § 72-6 renders 
innkeeper liable as at common law. Hol- 
stein v. Phillips, 146 N. C. 366, 59 S. E. 
1037 (1907). 

Liability for Personal Injuries.—The 
innkeeper is not insurer of his guest’s per- 
sonal safety, but his liability does extend 
to injuries received by the guest from be- 
ing placed in an unsafe room. This is 
a matter peculiarly within the innkeeper’s 
knowledge and entirely beyond the con- 
trol of the guest. In that particular he is 
peculiarly within the innkeeper’s power 
and protection. Patrick v. Springs, 154 
No Ce270) 7025. Hso5e( 1911). 

Same—Negligence of Guest.—The guest 
must use reasonable care on his part to 
protect himself, and if he is himself negli- 
gent and could have avoided the injury 
by due care, he cannot recover. Patrick 
Vv. Springs, 154 .N, Ci0270. 870 Sabena 
(1911). 
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§ 72-3. Safekeeping of valuables.—lIt is the duty of innkeepers, upon the 
request of any guest, to receive from said guest and safely keep money, jewelry 
and valuables to an amount not exceeding five hundred dollars; and no inn- 
keeper shall be required to receive and take care of any money, jewelry or other 
valuables to a greater amount than five hundred dollars: Provided, the receipt 
given by said innkeeper to said guest shall have plainly printed upon it a copy of 
this section. No innkeeper shall be liable for the loss, damage or destruction 
of any money or jewels not so deposited. (1903, c. 563, s. 3; Rev., s. 1911; Ge 
Sere ols) 


§ 72-4. Loss by fire.—No innkeeper shall be liable for loss, damage or de- 
struction of any baggage or property caused by fire not resulting from the negli- 
gence of the innkeeper or by any other force over which the innkeeper had no 
control. Nothing herein contained shall enlarge the limit of the amount to which 
the innkeeper shall be liable as provided in preceding sections. (1903, c. 563, 
Sera Reve s.. 1OL2* Coos, 2202) 

Cross Reference.—As to fire protection, 
see §§ 69-26 to 69-38, 


§ 72-5. Negligence of guest. — Any innkeeper against whom claim is 
made for loss sustained by a guest may show that such loss resulted from the 
negligence of such guest or of his failure to comply with the reasonable and 
proper regulations of the inn. (1903, c. 563, s. 7; Rev., s. IOLA AG aes. 
2008) 

Cross References—As to liability for keeper’s lien on baggage, see §§ 44-30 to 
personal injuries and effect of negligence 44-32. 
of guest, see note to § 72-2. As to inn- 


§ 72-6. Copies of this article to be posted.—Every innkeeper shall keep 
posted in every room of his house occupied by guests, and in the office, a printed 
copy of this article and of all regulations relating to the conduct of guests. This 
chapter shall not apply to innkeepers, or their guests, where the innkeeper fails 
to keep such notices posted. (1903, c. 563, ss. De Goon evaniore | OlG A Git on ac: 
2254.) 

Effect of Noncompliance with Section. liable as at common law. Holstein v. 
—Where the provision of this section is Phillips, 146 N. C. 366, 59 Se 1, OP 
not complied with the principle of the (1907). 
common law obtains and the keeper is 


§ 72-7. Admittance of dogs to bedrooms.—lIt shall be unlawful for any 
innkeeper or guest owning, keeping, or who has in his care a dog or dogs, to 
permit such a dog or dogs admittance to any bedroom or rooms used for sleeping 
purposes in any inn or hotel. 

Any person violating the provisions of this section shall be guilty of a mis- 
demeanor and upon conviction shall pay a fine not to exceed fifty dollars or be 
imprisoned not more than thirty days. (1927, c. 67.) 

Cross Reference—As to special provi- 
sions for “seeing-eye” dogs, see § 67-29. 


ARTICLE 2. 
Sanitary Inspection and Conduct. 
§§ 72-8 to 72-29: Repealed by Session Laws 1945, c. 829, s. 4. 


Cross Reference——For sanitation of es- 
tablishments providing food and lodging, 
see §§ 72-46 to 72-49. 
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ARTICLE 3. 
Immoral Practices of Guests of Hotels and Lodginghouses. 


§ 72-30. Registration to be in true name; addresses; peace officers. 
—No person shall write, or cause to be written, or if in charge of a register 
knowingly permit to be written, in any register in any lodginghouse or hotel any 
other or different name or designation than the true name or names in ordinary 
use of the person registering or causing himself to be registered therein. Any 
person occupying any room or rooms in any lodginghouse or hotel shall register 
or cause himself to be registered where registration is required by such lodging- 
house or hotel. Any person registering or causing himself to be registered at 
any lodginghouse or hotel, shall write, or cause to be written, in the register of 
such lodginghouse or hotel the correct address of the person registering, or 
causing himself to be registered. Any person violating any provision of this 
section shall be guilty of a misdemeanor, and upon conviction shall be punished 
by a fine not exceeding two hundred dollars ($200). This section shali not ap- 
ply to any peace officer of this State who shall privately give his true name to 
the clerk or proprietor of such hotel or lodginghouse. (1921, c. 111; C. S., s. 
2283 (v).) 


ARTICLE 4, 


Licensing and Regulation of Tourist Camps and Homes, Cabin Camps, Road- 
houses and Public Dance Hails. 


§ 72-31. License required. — Every person, firm or corporation engaged 
in the business of operating outside the corporate limits of any city or town in 
this State a tourist camp, cabin camp, tourist home, roadhouse, public dance hall, 
or any other similar establishment by whatever name called, where travelers, 
transient guests, or other persons are or may be lodged for pay or compensation, 
shall, before engaging in such business, apply for and obtain from the board 
of county commissioners of the county in which such business is to be carried 
on a license for the privilege of engaging in such business and shall pay for 
such license an annual tax in the amount of two dollars ($2.00). (1939, c. 188, 
stele) 


Editor’s Note—For comment on this by the words “where travelers, transient 


article, see 17 N. C. Law Rev. 335. 
What Must Be Shown to Convict of 
Operating a “Roadhouse.”—This article is 
regulatory, involving police power as well 
as taxing power, and the words, “tourist 
camp, cabin camp, tourist home, road- 
house, public dance hall, or other similar 
establishment,” in this section are qualified 


§ 72-32. Exemptions. — This 
within the definition of § 72-9, nor to 


guests, or other persons are or may be 
lodged for pay,” so that to convict a per- 
son operating a “roadhouse” and impose 
the penalties of § 72-43, it must be 
shown that such person lodged or offered 
to lodge transient guests. State v. Camp- 
bell, 223 N. C. 828, 28 S. E. (2d) 499 
(1944), 


article shall not apply to hotels and inns 
persons who incidental to their principal 


business or occupation accept from time to time seasonal boarders in their priv- 


ate residences: 


Provided, however this shall not be construed to exempt from 


the provisions of this article residences maintained in connection with a store 


or other establishment operated for the sale of articles of merchandise. 


CalSSacez.) 

Editor’s Note.—Section 72-9, referred to 
in this section, has been repealed. It 
defined “hotel” as “any inn or public 
lodginghouse where transient guests are 


(1939, 


lodged for pay.” It also defined the term 
“transient guest” as “one who puts up for 
less than one week at a time at such hotel.” 


§ 72-33. Application to county commissioners for license. — Every 
person, firm or corporation making application for license to engage in the 
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business described in § 72-31 shall make application to the board of county 
commissioners in the county in which such business is to be engaged in and the 
application shall contain: 
(1) The name and residence of the applicant and the length of the residence 
within the State of North Carolina. 
(2) The address and place for which such license is desired. 
(3) The name of the owner of the premises upon which the business li- 
censed is to be carried on. 
(4) That the applicant intends to carry on the business authorized by the 
license for himself or under his immediate supervision and direction. 
(5) That such applicant is of good moral character and has never been con- 
victed of a felony involving moral turpitude, or adjudged guilty of 
violating either the State or federal prohibition laws within the last 
two years prior to the filing of the application. (1939, c. 188, S73.) 


§ 72-34. Verification of application; disqualifications for license. — 
The application prescribed in § 72-33 must be verified by the affidavit of the 
petitioner made before a notary public or other person duly authorized by law to 
administer oaths. If it appears from the statement of the applicant, or other- 
wise, that such applicant has been convicted of a felony involving moral turpitude 
or adjudged guilty of violating either State or federal prohibition laws within 
the last two years prior to the filing of the application, or within two years from 
the completion of sentence thereon, the license herein provided for shall not 
be granted, unless it shall appear to the satisfaction of the board of county com- 
missioners that the licensed premises will be operated in a lawful manner; in 
which case they may, in their discretion, issue such license. Before any such li- 
cense shall be issued, the governing body of the county shall be satisfied that 
the statements required by § 72-33 are true. Every establishment named in this 
article shall be subject to inspection by the State Board of Health and the county 
health authorities in the county in which such business is carried on. (1939, c. 


188, s. 4.) 


§ 72-35. List of employees furnished to sheriff upon request.—At 
any time upon request of the sheriff of the county in which such business is 
carried on, the operator of every establishment named in this article shall fur- 
nish said sheriff with a list of all employees who are employed by him in connec- 
tion with said business; and, in every instance when such an operator goes out 
of business or there is a change of ownership or management thereof, such oper- 
ator shall immediately file with the clerk of the board of county commissioners 
of the county in which such business is carried on a notice to this effect, giving 
the name and address of the purchaser or the new owner or manager thereof. 


(1939, c. 188, s. 5.) 


§ 72-36. Registration of guest.—Any person or persons occupying any 
room or rooms in a tourist camp, cabin camp, tourist home, roadhouse, or any 
other similar establishment by whatever name called, shall register or cause 
himself to be registered before occupying the same, and if traveling by motor 
vehicle shall register at the same time the automobile license tag of such motor 
vehicle and the name of the manufacturer of such motor vehicle; and no person 
shall write or cause to be written, or, if in charge of a register, knowingly 
permit to be written in any register in any of the establishments herein named, 
any other or different name or designation than the true name or names in 
ordinary use of the person registering or causing himself to be registered there- 
in, or the true name of the manufacturer of such motor vehicle or the correct 
license plate and number thereof. Every person to whom a license is issued 
under the provisions of this article shall provide a permanent register for the 
purposes set forth herein. (1939, c. 188, s. 6.) 

Cited in State v. Campbell, 223 N. C. 
828, 28 S. E. (2d) 499 (1944). 
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§ 72-37. False registration and use for immoral purposes made 
misdemeanor.—Any man or woman found occupying the same room in any es- 
tablishment within the meaning of this article for any immoral purpose, or any 
man or woman falsely registering as or otherwise representing themselves to 
be husband and wife in any such establishment shall, upon conviction thereof, 
be guilty of a misdemeanor and shall be fined or imprisoned in the discretion of 
the cour TEC 1US9 7 cm1SS.ise7.) 

Cited in State v. Campbell, 223 N. C. 
828, 28 S. E. (2d) 499 (1944). 


§ 72-38. Operator knowingly permitting violations, guilty of mis- 
demeanor.—Any person being the operator or keeper of any establishment with- 
in the meaning of this article who shall knowingly permit any man or woman to 
occupy any room in any establishment within the meaning of this article for any 
immoral purposes, or who shall knowingly permit any man or woman to falsely 
register as husband and wife in such an establishment, shall, upon conviction 
thereof, be guilty of a misdemeanor and shall be fined or imprisoned in the dis- 
cretion of the court. (1939, c. 188, s. 8.) 

Tourist Camp as Nuisance—Under § may be abated as a nuisance against public 
19-2 the operation of a tourist camp in a morals. Carpenter v. Boyles, 213 N. C. 
disorderly manner may be enjoined or it 432, 196 S. E. 850 (1938). 


§ 72-39. Inducing female to enter tourist camps, etc., for immoral 
purpose made misdemeanor.—Any persor who shall knowingly persuade, in- 
duce or entice, or cause to be persuaded, induced or enticed, any woman or girl 
to enter any establishment within the meaning of this article for the purpose of 
prostitution or debauchery, or for any other immoral purpose, shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be fined or imprisoned 
in the discretion of the court. (1939, c. 188, s. 9.) 


§ 72-40. Revocation of operator’s license.—In addition to the penalty 
herein prescribed for a violation of this article, the court, before whom such 
person is tried and where a conviction is had, shall have the power to revoke 
the license to operate the establishment or establishments licensed under this 
article, and whenever any person, firm or corporation has been so convicted, 
the court, if it shall appear that said premises were being operated in violation 
of the law with the knowledge, consent or approval of the owner thereof, shall 
have the authority to prohibit the issuance of any similar license for said premises 
to any person for a term of six months after the revocation of said license. (1939, 


c. 188, s. 10.) 


§ 72-41. Tax imposed declared additional. — The tax imposed by this 
article shall be in addition to all other licenses and taxes levied by law upon the 
business taxed hereunder. (1939, c. 188, s. 11.) 


§ 72-42. Time of payment of license; expiration date.—Licenses is- 
sued under this article shall be due and payable in advance annually on or be- 
fore the first day of June of each year, or at the date of engaging in such busi- 
ness, and shall expire on the thirty-first day of May of each year, and shall be for 
the full amount of the tax prescribed, regardless of the date such business is be- 
gun. Upon the expiration of the license herein required, it shall be unlawful for 
any person, firm or corporation to continue such business until a new license is 
applied for and obtained for the privilege of engaging in such business, as in this 
article required); (1939) c. 188, s..12,) 


§ 72-43. Operation without license made misdemeanor.—It shall be 
unlawful for any person, firm or corporation to engage in such business without 
first obtaining a license therefor. Any person violating the provisions of this 
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section shall be guilty of a misdemeanor and upon conviction thereof shall be 
fined or imprisoned in the discretion of the court. (1939, c. 188, s. 13.) 
Cross Reference.—See note to § 72-31. 


§ 72-44. Violations of article made misdemeanor. — Unless another 
penalty is in this article or by the laws of this State provided, any person _vio- 
lating any of the provisions of this article shall, upon conviction thereof, be 
guilty of a misdemeanor and shall be fined or imprisoned in the discretion of 
the court. (1939, c. 188, s. 14.) 


§ 72-45. Application of article to municipalities.—The governing body 
of any city or town shall have the authority to make any or all of the provisions 
of this article applicable to any business as defined herein which may be located 
in the limits of any such city or town. (1939, c. 188, s. 15.) 

Local Modification. — Bladen, Caswell, 
Graham, Hyde, Moore: 1939, c. 188, s. 18; 
CGitoLdeslOSO" C188, Ss. 0L6. 


ARDICLE 5. 
Sanitation of Establishments Providing Food and Lodging. 


§ 72-46. State Board of Health to regulate sanitary conditions of 
hotels, cafes, etc.—For the better protection of the public health, the State 
Board of Health is hereby authorized, empowered and directed to prepare and 
enforce rules and regulations governing the sanitation of any hotel, cate, restau- 
rant, tourist home, motel, summer camp, food or drink stand, sandwich manu- 
facturing establishment, and all other establishments where food or drink is pre- 
pared, handled, and/or served for pay, or where lodging accommodations are pro- 
vided, ‘The State Board of Health is also authorized, empowered and directed to 


(1) Require that a permit be obtained from said Board before such places 
begin operation, said permit to be issued only when the establishment 
complies with the rules and regulations authorized hereunder, and 

(2) To prepare a system of grading all such places as Grade A, Grade B, 
and Grade C. 

No establishment shall operate which does not receive the permit required by 
this section and the minimum grade of C in accordance with the rules and regula- 
tions of the State Board of Health. The rules and regulations shall cover such 
matters as the cleanliness of floors, walls, ceilings, storage spaces, utensils, and 
other facilities; adequacy of lighting, ventilation, water, lavatory facilities, food 
protection facilities, bactericidal treatment of eating and drinking utensils, and 
waste disposal; methods of food preparation, handling, storage, and serving; 
health of employees; and such other items and facilities as are necessary in the 
interest of the public health. (1941, c. 309, s. 1; 1955, c. 1030, s. 1; 1957, c. 1214, 
Sate) 

Editor’s Note. — The 1955 amendment The 1957 amendment rewrote and 
substituted “motel” for “tourist camp” and greatly extended this section. 

“food or drink stand” for “lunch and drink 
stand,’ and made other changes in the 
first sentence. 


§ 72-47. Inspections; report and grade card. — The officers, sanitari- 
ans or agents of the State Board of Health are hereby empowered and authorized 
to enter any hotel, cafe, restaurant, tourist home, motel, summer camp, food or 
drink stand, sandwich manufacturing establishment, and all other establishments 
where food or drink is prepared, handled and/or served for pay, or where lodg- 
ing accommodations are provided, for the purpose of making inspections, and it 
is hereby made the duty of every person responsible for the management or con- 
trol of such hotel, cafe, restaurant, tourist home, motel, summer camp, food or 
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drink stand, sandwich manufacturing establishment or other establishment to af- 
ford free access to every part of such establishment, and to render all aid and as- 
sistance necessary to enable the sanitarians or agents of the State Board of Health 
to make a full, thorough and complete examination thereof, but the privacy of no 
person shall be violated without his or her consent. It shall be the duty of the 
sanitarian or agent of the State Board of Health to leave with the management, 
or person in charge at the time of the inspection, a copy of his inspection and a 
grade card showing the grade of such place, and it shall be the duty of the man- 
agement, or person in charge to post said card in a conspicuous place designated 
by the sanitarian where it may be readily observed by the public. Such grade 
card shall not be removed by anyone, except an authorized sanitarian or agent of 
the State Board of Health, or upon his instruction. (1941, c. 309, s. 2; 1955, c. 
O30 S428) 

Editor’s Note. — The 1955 amendment word “report” formerly used after “in- 
substituted “motel” for “tourist camp” and spection” the second time it appears in 
“food or drink stand” for “lunch and drink the next to last sentence, and made other 
stand.” The amendment also omitted the changes. 


§ 72-48. Violation of article a misdemeanor. — Any owner, manager, 
agent, or person in charge of a hotel, cafe, restaurant, tourist home, motel, sum- 
mer camp, food or drink stand, sandwich manufacturing establishment, or any 
other establishment where food or drink is prepared, handled and/or served for 
pay, or where lodging accommodations are provided, or any other person who 
shall willfully obstruct, hinder or interfere with a sanitarian, agent, or officer of 
the State Board of Health in the proper discharge of his duty, or who shall be 
found guilty of violating any of the other provisions of this article, or any of the 
rules and regulations that may be provided under this article, shall be guilty of a 
misdemeanor, and upon conviction shall be fined not less than ten dollars ($10.- 
00), nor more than fifty dollars ($50.00), or imprisoned for not more than 
thirty days, and each day that he shall fail to comply with this article, or operate 
a place with a rating of less than grade C shall be a separate offense. (1941, c¢. 
3095.3), 41955, ces LO SO ase sh) 

Editor’s Note—The 1955 amendment “food or drink stand” for “lunch and drink 
substituted “motel” for “tourist camp” and stand,” and made other changes. 


§ 72-48.1. Injunctive relief against continued violation, etc. — If 
any person shall violate or threaten to violate the provisions of this article or 
any rules and regulations adopted pursuant thereto and such violation, if con- 
tinued, or such threatened violation, if committed, is or may be dangerous to the 
public health, or if any person shall hinder or interfere with the proper perform- 
ance of duty of a sanitarian, agent or officer of the State Board of Health or of 
any local board of health and such hindrance or interference is or may be danger- 
ous to the public health, the State Health Director or local health director may 
institute an action in the superior court of the county in which the violation, 
threatened violation, hindrance or interference occurred for injunctive relief 
against such continued violation, threatened violation, hindrance or interference, 
irrespective of all other remedies at law, and upon the institution of such an ac- 
tion, the procedure shall be in accordance with the provisions of article 37 of 
chapter 1 of the General Statutes. (1957, c. 1214, s. 2.) 


§ 72-49. Private homes; temporary food and drink stands operated 
by church, etc.; boarding houses, private clubs, picnics, camp meetings, 
etc.—This article shall not apply to private homes providing food and/or lodg- 
ing to permanent house guests. The term “permanent house guests” shall mean 
guests receiving food and/or lodging accommodations for periods of a week or 
longer and who pay for such accommodations and the visitors of said guests. 
Provided further that this article shall not apply to food or drink stands operated 
by church, civic or charitable organizations for a period of one week or less. 
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Provided, food or drink stands operated by church, civic or charitable organiza- 
tions for a period of one week or less shall meet minimum sanitation requirements 
but shall not be subject to grading. Provided further, that this article shall not 
apply to boarding houses having regular boarders, private clubs, picnics, camp 
meetings, reunions, box suppers, field trials, occasional fund-raising suppers and 
similar gatherings conducted from time to time by church, civic or charitable 
organizations. (1955, c. 1030, s. 4; 1957, c. 1214360 32) 
Editor’s Note. — The 1957 amendment 
added the last two provisos. 


ARTICLE 6. 
Advertisements by Motor Courts, Tourist Camps, etc. 


§ 72-50. Rate advertisements to contain additional data. — It shall 
be unlawful for any person, firm, or corporation, who owns, operates or who has 
control of the operation of any motor court, tourist court, tourist camp, or guest 
house to publish or cause to be displayed in writing, or by any other means, any 
advertisement which includes a statement relating to the rates or charges obtain- 
ing at such motor court, tourist court, tourist camp, or guest house, unless such 
advertisement shall, with equal prominence, contain additional data relating to 
such room rates, in the following particulars: 

(1) Whether the rate advertised is for a single or multiple occupancy of the 
room ; 

(2) The number of rooms or units in each price level where such advertise- 
ment indicates varying rates; and 

(3) The dates or period of time during which such advertised rates are 
available: # C1955, ce. 1Z007's° 1.) 


§ 72-51. Violation a misdemeanor.—Any person, firm, or corporation, 
violating the provisions of this article shall be guilty of a misdemeanor and shall, 
upon conviction, be punished as provided by law in the case of misdemeanors. 


(1955,.c41200 56522) 


§ 72-52. Article declared supplemental.—This article is declared to be 
supplemental in nature and shall not be construed to repeal any existing law re- 
lating to the operation of any motor court, tourist court, tourist camp, or guest 


house. © (1955, ¢. 1200, s: 3.) 


A 
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Chapter 73. 
Mills. 
Article 1. Article 3. 
Public Mills. Condemnation for Races, Waterways, 
etc., by Owner of Mill or Millsite. 
Sec 
73-1. Public mills defined. Sec. Soe PE 
73-2. Miller to grind according to turn; (S14. ppecial Procce 102 OO 
73-15. Contents of petition. 
tolls regulated. ae : 
& ‘ 1 73-16. Commissioners to be appointed. 
13-3. Measures to be kept; tolls by weight 73.47, Oath and duty of commissioners. 
AE pert 73-18. Assessment of damages. 
73-4. Keeping false toll dishes misde- 73-19. When commissioners’ report not to 
meanor. be affirmed. 
73-20. When petitioner may enter on 
Article 2. lands. 
Condemnation for Mill by Owner of 73-21. ee of mills and millsites pro- 
One Bank of Stream. tected, 2 
f 4 ; 73-22. Report to be registered. 
73-5. Special proceedings; parties; sum- 73-93. Fees of appraisers. 
mons. 73-24. Obstructing millraces or dams a 
73-6. Commissioners to be appointed. misdemeanor. 
73-7. Meeting to be appointed and com- Article 4. 
missioners notified; witnesses ex- ' 
amined. Recovery of Damages for Erection 
73-8. Oath and duty of commissioners. of Mill. 
73-9. Contents of commissioners’ report. 73-25. Action in superior court; procedure. 


73-10. When building not to be allowed. 
73-11. Power of court on return of report. 


73-12. Time for beginning and _ building 
mill; to be kept up. 


73-13. Rebuilding mill after destruction. 


73-26. When dams, etc., abated as nui- 
sances. 

73-27. Judgment for annual sum as dam- 
ages. 

73-28. Final judgment; costs and execu- 
tion. 


ARTICLE 1. 
Public Mills. 


§ 73-1. Public mills defined.—Every grist or grain mill, however powered 
or operated, which grinds for toll is a public mill. (1777, c. 122, s. 1; R. C., ¢. 
71, s.13 Code,'s. 18467 Rev, $) 2119 = Gh Sines 2531 104 7iac: ThA SD 


Editor’s Note—The 1947 amendment re- 
wrote this section. 
Cited in Hyatt v. Myers, 73 N. C. 232 


(1875); Branch v. Wilmington, 
Co., 77. N. C. 347 (1877). 


etonmls 


§ 73-2. Miller to grind according to turn; tolls regulated.—All mil- 


Jers of public mills shall grind according to turn, and shall well and sufficiently 
grind the grain brought to their mills, if the water will permit, and shall take no 
more toll for grinding than one-eighth part of the Indian corn and wheat, and 
one-fourteenth part for chopping grain of any kind; and every miller and keeper 
of a mill making default therein shall, for each offense, forfeit and pay five dol- 
lars to the party injured: Provided, that the owner may grind his own grain at 
any time, (1777, c. 122, s, 10;.1793, ¢. 402: R.C., c, 71, s..6; Code. 1647 -mous 
c. 0945 Rev ae 1201 100/20 1507, 6U ao eco ee 

Local Modification. — Bertie, Hertford, ampton: 1929, c. 129; Lenoir: 1929, c. 139; 
Hyde: 1933, c. 150; Chowan: 1937, c. 4; Pamlico, Robeson: 1929, c. 311; Pender: 
Cleveland: 1933, c. 158; Franklin, North- 1933, c. 298; Sampson: 1937, c. 164. 
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§ 738-38. Measures to be kept; tolls by weight or measure.—aAll 
millers shall keep in their mills the following measures, namely, a half bushel and 
peck of full measure, and also proper toll dishes for each measure; but the toll 
allowed by law may be taken by weight or measure at the option of the miller 


Srurcustomer (17/7, ¢ 122)eoeei ieee Cn city Pater 4, Codes, 71048 91885," 


Boe Rey (sec l2l: C..o:, Si eaco8 


§ 73-4. Keeping false toll dishes misdemeanor. —If any owner, by 
himself or servant, keeping any mill, shall keep any false toll dishes, he shall be 


guilty of a misdemeanor. 
hevere 50/95. C7 5.) Ss. 2534.) 

Words “False Toll Dish’ Defined.—The 
words “false toll dish,” as used in the stat- 
ute, mean a toll dish measuring more 
than one-eighth of a half bushel. State 
vy. Perry, 50 N. C. 252 (1858). 

The measure kept need not be averred 
in the indictment. State v. Perry, 50 N. C. 
252 (1858). 

Sufficiency of Evidence.—An indictment 


(Clipe le ter mcr 71, ai 7e COUG 81048 | 


ficiently supported by proving that meas- 
ures of one-seventh and one-sixth of a 
half bushel were kept. State v. Perry, 50 
Ni G3 25271858)" 

But an indictment for keeping a false 
toll dish is not sustained by proof that the 
mill owner took one-sixth part of each 
half bushel with a half gallon toll dish. 
State v. Nixon, 50 N. C. 257 (1858). 


for keeping false toll dishes was suf- 


ARTICLE 2. 


Condemnation for Mill by Owner of One Bank of Stream. 


§ 73-5. Special proceedings; parties; summons.—Any person wishing 
to build a water mill, who has land on only one side of a stream, shall issue a 
summons returnable to the superior court of the county in which the land sought 
to be condemned, or some part of it, lies, against the persons in possession and 
the owners of the land on the opposite side of the stream, and against such others 
as have an interest in the controversy, and the procedure shall be as is provided 
in other special proceedings, except so far as the same may be modified by this 


chapter. (1868-9, c. 158, s. 1; Code, s. 1849; Rev., s. 2122; GeSeten72535:) 


Cross Reference.—For full treatment of 
eminent domain proceedings, see § 40-1 
et seq. 

Corporation That Erects Mills. — The 
legislature, in providing for the condem- 
nation of land for the purpose of erecting 
mills thereon, classifies a corporation that 
erects mills generally as one of those pri- 
vate corporations which enjoy a prerog- 
ative franchise because of some powers 
or duties, which they are to perform for 
the public, and to that extent such a cor- 
poration is quasi public. Bass v. Roanoke 
Nav., etc., Co., 111 N. C. 439, 16 S. E. 402 
(1892). 

Withdrawal of Verbal Consent to Main- 
taining Dam. — The plaintiff built a mill, 
and, with the verbal consent of the defend- 


ant, constructed a dam across a stream 
upon land of the latter. After the mill had 
been in operation for several years, the de- 
fendant withdrew his consent to the further 
use of the land for this purpose, and noti- 
fied the plaintiff to level the dam, which he 
failed to do. ‘Thereupon the defendant 
caused the obstruction to be removed. 
In an action by the plaintiff for damages, 
it was held that the plaintiff should have 
taken a conveyance of the easement, or 
pursued the remedy pointed out for the 
condemnation of land for mill purposes. 
Kivett v. McKeithan, 90 N. C. 106 (1884). 

Cited in Benbow v. Robbins, 71 N. C. 
338 (1874); Gwaltney v. Scottish Carolina 
Timber, etc., Co., 111 N. C. 547, 16 S. E. 
692 (1892). 


73-6. Commissioners to be appointed.—If no just cause is shown 


against the building of such mill, the court shall appoint three freeholders, one 
of whom shall be chosen by the plaintiff, another by the defendants, and the 
third by the court, or if the plaintiff or defendants refuse or fail, or unreasonably 
delay to name a commissioner, the court shall name one in lieu of such delinquent 
party. These commissioners may be changed from time to time by permission 


2B N. C.—58 913 
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of the court for just cause shown. (1868-9, c. 158, s. 2; Code, s. 1850; Rev., 
Sq ZlZserGy tou se 2536) 

Right of Appeal.—Defendants have a_ view, lay off and value land for a millsite. 
right to appeal from an interlocutory order Minor v. Harris, 61 N. C. 322 (1867). 
of the court appointing freeholders to 


§ 73-7. Meeting to be appointed and commissioners notified; wit- 
nesses examined.—The third commissioner shall cause the others to be noti- 
fied of the time and place of meeting, and shall preside at their meetings. They 
may, if necessary, summon and examine witnesses, who shall be sworn by the 
presiding commissioner. Any commissioner named by or for either of the par- 
ties who, without just cause, fails to attend any meeting notified by the presi- 
dent, shall forfeit and pay to the opposite party fifty dollars; and if the presi- 
dent, in like manner, unreasonably delays to notify the other commissioners of 
a meeting, or fails to attend one that is appointed, he shall forfeit and pay to the 
plaintiff fifty dollars, and to the defendant a like sum. (1868-9, c. 158, s. 3; 
Codews. 11851 Revs is2124-3 CRS tse 2537a) 


§ 73-8. Oath and duty of commissioners.—The commissioners shall be 
sworn by some officer qualified to administer an oath to act impartially between 
the parties, and to perform the duties herein imposed on them honestly and to 
the best of their ability. They shall view the premises where the mill is proposed 
to be built, and shall lay off and value a portion of the land of the plaintiff, not to 
exceed one acre in area, and an equal area of land of the defendants opposite 
thereto, and report their proceedings to the court within a reasonable time, not 
exceeding sixty days. (1868-9, c. 158, s. 4; Code, s. 1852; Rev., s. 2125; C. 
Siis25358e) 


§ 73-9. Contents of commissioners’ report. — The report of the com- 
missioners shall set forth: 


(1) The location, quantities and value of the several areas laid off by them. 

(2) Whether either of them includes houses, gardens, orchards or other im- 
mediate conveniences. 

(3) Whether the proposed mill will overflow another mill or create a 
nuisance in the neighborhood. 

(4) Any other matter upon which they have been directed by the court to 
report, or which they may think necessary to the doing of full justice 
between the parties. (1868-9, c. 158, s. 5; Code, s. 1853; Reyv., s. 
Z1 266 CM en Geo. ) 


§ 73-10. When building not to be allowed.—lIf the area laid off on the 
land of either party take away houses, gardens, orchards, or other immediate 
conveniences ; or if the mill proposed will overflow another mill, or will create a 
nuisance in the neighborhood, the court shall not allow the proposed mill to be 
built3( 1368-9 70351 58; -s2678 Gode gical 054.0 Revie 2127 GC Gee! 2540. ) 

Cross Reference.—As to restrictions on it before the proceedings were commenced. 
condemnation of dwelling houses, gardens Burgess v. Clark, 35 N. C. 109 (1851). 
and burial grounds, see § 40-10. Denial of Injunction. — An injunction 
In General—The court is forbidden to will not be granted to restrain the erection 
confirm a report which takes away houses, of a dam when money damages will suffice. 
etc., put on the land by the owner, or on Burnett v. Nicholson, 72 N. C. 334 (1875). 


§ 73-11. Power of court on return of report.—lIf the report is in favor 
of building the proposed mill, and is confirmed, then the court may, in its discre- 
tion, allow either the plaintiff or defendant to erect such mill at the place pro- 
posed, and shall order the costs, and the value of the opposite area, to be paid 
by the party to whom such leave is granted; and upon such payment, the party 
to whom such leave is granted shall be vested with title in fee to the opposite 
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area. Such payment may be made into court for the use of the parties entitled 
thereto. (1868-9, c. 158, s. 7; Code, s. 1855; Rev., s. 2128; C. S., s. 2541.) 


§ 73-12. Time for beginning and building mill; to be kept up.—The 
person to whom leave is granted shall, within one year, begin to build such water 
mill, and shall finish the same within three years; and thereafter keep it up for 
the use and ease of its customers, or such as shall be customers to it; otherwise, 
the said land shall return to the person from whom it was taken, or to such other 
person as shall have his right, unless the time for finishing the mill, for reasons 
approved by the court, be enlarged. (1868-9, c. 158, s. 8; Code, s. 1856; Rev., 
Siz 129) Cr S.s./ 2542.) 


§ 73-13. Rebuilding mill after destruction.—I{i a water mill belonging 
to a person of unsound mind, a minor, or to one who is imprisoned, should fall, 
burn or be otherwise destroyed, such person and his heirs shall have three years 
from the removal of such disability within which to rebuild or repair such mill. 
1868-9)'c.. 1585.9 s'Codejis: 1857;11903,.cn 74,458 1) 23) Rev,:s. 2130; CaSais. 
2543; 1947, c. 781.) 

Editor’s Note. — The 1947 amendment 
rewrote this section. 


ARTICLE 3. 


Condemnation for Races, Waterways, etc., by 
Owner of Mill or Millsite. 


§ 73-14. Special proceedings; summons.—Any person who has land on 
one or both sides of a stream and wishes to build a water mill, or has a water 
mill already built and may find it necessary for the better operation of said mill 
or the building of the said mill to convey water either to or from his mill by ditch, 
waterway, drain, millrace or tailrace, or in any other manner, over the lands of 
any other person, or erect a dam to pond said water over the lands of any other 
person, or raise any dam already built, may make application by petition in writ- 
ing to the clerk of the superior court of the county in which the said lands to be 
affected, or a greater part thereof, are situated, for the right to so convey the 
said water or pond the same by the erection of a dam or the raising of any dam 
already built; and the procedure shall be as in other special proceedings. (1905, 
O54), ta, ice Rev. s. 2131; C. Ss. 2944.) 


§ 78-15. Contents of petition.—The petition shall specify the lands to be 
affected, the name of the owner of said lands, and the character of the ditch, race, 
waterway or drain or pond intended to be made, and said owner or owners shall 
be made parties defendant. The petition shall state the distance desired to be 
condemned on each side of the ditch, waterway or drain to be constructed 
or erected, and not more than thirty feet from each bank can be condemned. 
GLOU5siceios4. Selb. Rev.) Ss. 21324 °C. Oi 4S, 2545.) 


§ 73-16. Commissioners to be appointed.— Upon the hearing of the 
petition, if the prayer thereof be granted, the clerk shall appoint three disinter- 
ested persons qualified to act as jurors, and not connected either by blood or mar- 
riage with the parties, appraisers to assess the damage, if any, that will accrue 
to the said lands by the contemplated work, and shall issue a notice to them to 
meet upon the premises on a day specified, not to exceed ten days from the date 
Oresaidenotices (1905, c. o34iisulcwehey.,.s.. 2153; (Cm. S$. 2046.) 


§ 73-17. Oath and duty of commissioners.—The appraisers having met, 
shall take an oath before some officer qualified to administer oaths to faithfully 
perform their duty and to do impartial justice in the case, and shall then examine 
all the lands in any way to be affected by the said work and assess the damage 
thereto and make report thereof under their hands and seals to the clerk from 
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whom the notice issued, who shall have power to confirm the same. (1905, c. 


034, s.. id= Revs. 21348 C4S.7s8 2547.) 


S 73-18. Assessment of damages.—In determining the amount of such 
compensation to be paid to the owners of the said lands and assessing the dam- 
ages thereto by reason of the erection or construction of such waterway, ditch, 
drain or dam, they shall make an allowance or deduction on account of any bene- 
fits which the parties in interest may derive from the construction or erection of 
such waterway, ditch, drain or dam, and shall ascertain the damages, as near as 
may be, to the extent it may damage each acre of land so appropriated or occu- 
pied by the said millowner. The damage assessed by the appraisers under this 
article shall include all damages that the owners shall thereafter suffer or be en- 
titled to by reason of the construction of the said waterways, races, ditches or 
dais (1905 534,45. Les me Reve sa 21357 Corrs 2 4cn) 


§ 73-19. When commissioners’ report not to be affirmed. —TIf the 
area laid off on the lands of either party take away houses, gardens, orchards or 
immediate conveniences, or if the mill proposed or erected will overflow another 
mill or pond water within two hundred feet of another mill, or will overflow or 
pond water within two hundred feet of the millsite or premises of a person who 
has the right under this chapter, or by the authority of law, to rebuild a mill after 
its destruction, or if the mill create a nuisance in the neighborhood, the court shall 
not allow the report of the appraisers to be affirmed. (1905, c. 534, s. 1g; Rev., 
SP ZICO WO ee cr 20408) 


§ 73-20. When petitioner may enter on lands.—Afiter the return of the 
appraisers and the confirmation thereof the petitioner shall have full right and 
power to enter upon said lands and make such ditches, waterways, drains, races 
or other necessary works and construct such dams: Provided, he has first paid or 
tendered the damage assessed as above to the owner of such lands or his known 
or recognized agent in this State. If the owner is a nonresident and has no 
known agent in this State, the amount so assessed shall be paid by the petitioner 
into the office of the clerk of the superior court of the county for the use of such 
owner: Provided, further, that the millowner shall not be compelled to pay said 
damages so assessed unless he shall enter upon such lands and make ditches, 
drains or other works or erect such dam. (1905, c. 534, s. lf; Rev., s. 2137; 
(eae ClO)” 


S 73-21. Owners of mills and millsites protected. — No other person 
shall have the right to erect or maintain any dam, ditch, waterway, drain or race 
that will overflow or pond water within two hundred feet of the millsite or prem- 
ises of any person or body corporate who shall have erected a mill, dam, ditch, 
drain or race under the provisions of this chapter, or of any millsite owned by 
any person who has the right under this chapter, or by the authority of law, to 
rebuild a mill after its destruction. When any person violates the provisions of 
this section the owner of said mill or millsite shall have a right of action against 
said person to tear down said dam or other works so built or erected to the ex- 
tent herein forbidden and to abate the same as prescribed by law for the abate- 
ment. of ntusancess AC 190S Acc o4ieses Lh Rev. sss 2h3S een ome lle 


§ 73-22. Report to be registered.—The petitioner, or any other person 
interested, may have the said assessment registered upon the certificate of the 
clerk, and shall pay the register the usual legal fees for registering such instru- 
ments in his ofheemy (1905) cx S34. goulteRevy-se2 30s Gas a sae5bo) 


§ 73-23. Fees of appraisers.—Each appraiser shall be entitled to a fee of 
one dollar for each day actually employed in making said assessment, to be paid 
by_thes petitioner.( 1000 4c534, ssueldee evens 2140280 gone ono) 
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§ 73-24. Obstructing millraces or dams a misdemeanor. — Any per- 
son who shall obstruct any drain, ditch or dam constructed under this article 
shall’ be guilty of a’misdemeanor. (1905, c. 534, s. 11; Rev., s. 3381; C. S., 


S554.) 
ARTICLE 4. 


Recovery of Damages for Erection of Mull. 


§ 73-25. Action in superior court; procedure.—Any person conceiving 
himself injured by the erection of any gristmill, or mill for other useful purposes, 
may issue his summons returnable before the judge of the superior court of the 
county where the damaged land or any part thereof lies, against the persons au- 
thorized to be made parties defendant. In his complaint he shall set forth in 
what respect and to what extent he is injured, together with such other matters 
as may be necessary to entitle him to the relief demanded. The court shall then 
proceed to hear and determine all the questions of law and issues of fact arising 
on the pleadings as in other civil actions. (1876-7, c. 197, s. 1; Code, s. 1858; 


ReVies ola oO. see0).) 


Cross Reference.—As to damages, see § 
73-27 and note. 

Exclusiveness of Remedy. — Ordinarily, 
in cases to which this section applies, the 
remedy given must be pursued. Kinsland 
v. Kinsland, 186 N. C. 760, 120 S. E. 358 
(1923). 

Section Does Not Apply to Trespass. 
—The remedy under this section does not 
apply to an action for damages for a tres- 
pass committed on the plaintiff's land. 
Henley v. Wilson, 77 N. C. 216 (1877). 

Sufficiency of Description in Petition.— 
A petition for damages, caused by the 
erection of a mill upon the stream below, 
which described it as a “gristmill’” with- 
out calling it a public mill, or a gristmill 
grinding for toll, was sufficient. Little v. 
Stanback, 63 N. C. 285 (1869). 

Procedure to Assess Damages. — Under 
an early statute, it was held that, in a pe- 
tition for damages for ponding water back, 
where in the county court the plaintiff’s 
right to relief was denied, the proper 
course was to impanel a jury to try the 
allegations made in bar of such right, and 
if such allegations were found for the 
plaintiff, the proper course was then to 
order a jury on the premises to assess the 
damages, but in all cases where there was 
an appeal to the superior court, the facts 
were to be ascertained by a jury at bar, 
but in that court, those issues pertaining 
to the question of relief, and those issues 
as to that of damages, were to be sepa- 
rately submitted. Jones v. Clarke, 52 N. C. 
418 (1860). 

Proper Issue.—In an action for damages 
resulting from ponding water upon plain- 
tiff’s land, caused by the erection of de- 
fendant’s milldam, an issue involving the 
amount of annual damage done thereby 
is the proper one to be submitted to the 


Hester vy. Broach, 84 N. C. 


jury. 252 
(1881). 

Easement Limited to Mill Purposes. — 
Where the lower proprietor has acquired 
an easement in the lands of the upper 
proprietor to pond water back thereon 
from a dam erected on his own land to 
operate a public mill, the exercise of this 
right under the easement does not affect 
the title to the submerged land of the up- 
per proprietor or subject the lower pro- 
prietor to an action for damages so as to 
start the running of the statute of limi- 
tations, nor will this use of the water 
ponded on the land of the upper proprietor 
by the lower proprietor for fishing with 
hook and seine ripen into his exclusive 
use for these purposes. Thomas y. Morris, 
190 N. C. 244, 129 S. E. 623 (1925). 

Liability for Defect in Bridge. — Where 
water was thrown, by the erection of a 
milldam, upon the highway, and the former 
proprietor of the mill had built bridges 
over the water, which, during his owner- 
ship, he repaired, and which were also re- 
paired by the present proprietor, who did 
no other work on the roads, it was held 
that the present proprietor was answerable 
in damages to an individual who sustained 
an injury by reason of a defect in one of 
the bridges. Mulholland vy. Brownrigg, 9 
N. C. 349 (1823). 

Proof of Ownership. — In an action for 
overflowing the plaintiff's land, he need 
not prove his title, though it be set forth 
in the declaration, for possession alone is 
sufficient to support this action against a 
wrongdoer, Yeargain v. Johnston, 1 N. C. 
180 (1800). 

Plaintiff Entitled to Nominal Damage.— 
Instructions to a jury, that if a plaintiff 
sustains no injury from the ponding of 
water upon his mill wheel, still he is en- 
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titled to nominal damages, are correct. 
Little v. Stanback, 63 N. C. 285 (1869). 

A motion for a new trial for failure of 
the court to instruct the jury to return at 
least nominal damages, because some 
overflow was admitted, it appearing that 
no such instruction was asked, that the 
admission was qualified and the testimony 
conflicting, and that there was evidence 
to show that no damage was actually done, 
was properly refused in the discretion of 
the court. McGee v. Fox, 107 N. C. 766, 
12 S. E. 369 (1890). 

Same—Injury Unnecessary.—In an ac- 
tion for damages for the maintenance of a 
dam across a stream, the plaintiff is en- 
titled to recover nominal damages, with- 
out showing an injury capable of being 
estimated, or one that is perceptible in 
the sense that it is attended with some 
actual damage; for the mere fact of pond- 
ing back the water on plaintiff’s premises 
is sufficient to entitle him to nominal 
damages. Chaffin v. Fries Mfg. Co., 135 
N. C. 95, 47 S. E. 226 (1904), rehearing 
denied in 136 N: C. 364, 48 S. E. 770 
(1904). 

If the water be ponded back on the land 
of another by the erection of a milldam, 
he is entitled, in the remedy by petition, 
to nominal damages, whether there be 
actual damage or not. Wright v. Stowe, 
49 N. C. 516 (1857). 

Measure of Damages.—The measure of 
damages for backing water on land by 
means of a dam is the difference in the 
value of the land before and after the in- 
jury complained of. Borden v. Carolina 
Power, ete Co,,.174 N.C, 72.03" Ss e442 
(1917). 

Permanent Damages. — In an action for 
backing water on plaintiff’s land by means 
of a dam, the plaintiff is entitled to per- 
manent damages, past, present, and pro- 
spective. Borden vy. Carolina Power, etc., 
Co:, 174 NiCr 72,93 Ss 4427'(1917) See 
§ 73-27. 

Damages to Health—Damages may be 
given for injury to health as well as to 
land by overflowing. Gillet v. Jones, 18 
N. C. 339 (1835). See also, Waddy v. 
Johnson, 27 N. C. 333 (1844). 

Exemplary Damages.—In an action for 
overflowing plaintiff’s land by the erection 
of a milldam, where a recovery has been 
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had before, and the nuisance was not 
abated, plaintiff can recover sufficient ex- 
emplary damages to compel an abatement 
of the nuisance. Carruthers v. Tillman, 2 
N. C. 501 (1797). 

Where Damage Suffered Only When 
Stream Is Swollen.—Where the erection 
of a mill on a stream causes the water to 
overflow the land of a proprietor above 
only when the stream is swollen, that cir- 
cumstance will not excuse such party from 
damages altogether, but will only di- 
minish the quantum of such damages. 
Pugh v. Wheeler, 19 N. C. 50 (1836). 

Decrease of Custom.—Where, in suit for 
damages for ponding water, it appeared 
that plaintiff sustained injury to his mill 
by reason of defendant’s erecting another 
mill and dam lower do.vwn on the same 
stream, the measure of damages was the 
amount of the damages actually sustained 
by plaintiff up to the time of trial; and, 
in estimating the same, the decrease of 
custom (in the matter of toll) could not be 
considered. Burnett v. Nicholson, 86 N. 
C. 99 (1882). 

Counterclaim Inadmissible. — In an ac- 
tion for damages for ponding water back 
on plaintiffs’ land, it was no error for the 
judge to charge that defendants could not 
set up as offset and counterclaim any bene- 
fit which plaintiff had received thereby, 
and add that the jury should, upon all 
the evidence, ascertain if plaintiff had sus- 
tained any damage. McGee v. Fox, 107 N. 
C. 766, 12 S. E. 369 (1890). 

Action May Be Brought at Any Time. 
—Ponding a stream so as to throw the 
water over the land of a proprietor above, 
which the water did not before cover, gives 
him a good cause of action at any time 
when he may wish to use his land, unless 
he has granted the easement, either ac- 
tually, or by presumption of law from the 
length of time he has permitted the ease- 
ment to be enjoyed. Pugh v. Wheeler, 19 
N. C. 50 (1836). 

Easement Not Purchased by Payment 
of Judgment. — The payment of a judg- 
ment for ponding water by a milldam does 
not amount to the purchase by defendant 
of an easement to pond back water on 
plaintiff's land. Candler v. Asheville Elec. 
C6, 1385 N° C.12"47-S. B14 (4904 


§ 73-26. When dams, etc., abated as nuisances.—When damages are 
recovered in final judgment in such civil actions, and execution issues and is re- 
turned unsatisfied, and the plaintiff is not able to collect the same either because 
of the insolvency of the defendant or by reason of the exemptions allowed to de- 
fendant, the judge shall, on the facts being made to appear before him by affidavit 
or other evidence, order that the dam, or portion of the dam, or other cause 
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creating the injury, shall be abated as a nuisance, and he shall have power to 


make all necessary orders to effect this 
Poorer evencns 42; ©. 50.45) 20002) 

When Section Applicable—This section 
applies where water is ponded upon the 
plaintiff’s land by a dam constructed on the 
property of another or where a trespass 
of like character is committed, because 
at common law an action could be brought 
each day so long as the trespass continued. 
But the statute does not apply and was 
never intended to apply to an actual entry 
upon the complainant’s premises and the 
construction thereon of a dam for the 
purpose of ponding water and retaining 
possession. Kinsland y. Kinsland, 188 N. 
C. 810, 125 S. E. 625 (1924). 

Denial of Injunction. — An injunction 
will not be granted to restrain the erection 
of a dam whereby the mill wheel of the 
plaintiff is flooded so as to become useless. 
Burnett v. Nicholson, 72 N. C. 334 (1875). 

For such an injury damages will ade- 
quately compensate, and should the annual 
damage exceed twenty dollars the plaintiff 
is remitted to his common-law action, and 
can compel an abatement of the nuisance. 
Burnett v. Nicholson, 72 N. C. 334 (1875). 

Where the owner of land adjoining an 
old millsite sought to enjoin the erection 
of a new mill, and it was ascertained by a 
verdict that the mill, though injurious to 
the health of the plaintiff’s family, was ad- 
vantageous to the public, relief was re- 
fused; especially as the old mill was 
erected before the plaintiff purchased. 
Eason v. Perkins, 17 N. C. 38 (1831). 

When Injunction Granted.—In the case 
of the erection of a milldam, a court of 
equity will not interfere by injunction, un- 
less it be shown that it will be a public 
nuisance, or, if it will be a private nuisance 
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only to an individual, unless it manifestly 
appears, that so great a difference will 
exist between the injury to the individual 
and the public convenience as will bear 
no comparison, or that the erection of the 
dam will be followed by irreparable mis- 
chief. Bradsher v. Lea, 38 N. C. 301 
(1844). 

Existence of Another Remedy.—On ap- 
plication for an injunction to restrain the 
defendant from building a new mill, on 
the ground that the construction of the 
dam would injure the land of the plaintiff 
and the health of his family, testimony 
being heard, the court held that it is not 
every slight or doubtful injury that will 
justify the use of the extraordinary power 
of injunction to restrain a man from using 
his property as his interests may demand, 
especially as, if the injury apprehended 
should result, the complainant could resort 
to law for damages. Wilder v. Strickland, 
55 N. C. 386 (1856). 

When Demand and Allegation of Insol- 
vency Unnecessary. — he demand for 
damages in the complaint for ponding 
water upon and injuring the lands of the 
upper proprietor, required by this section, 
is not necessary when the relief sought 
is to enjoin the maintenance of a dam on 
the plaintiff's own land by the defendant’s 
trespass thereon, and the abatement of 
the nuisance thus caused, and the trespass 
being continuing, the allegation of defend- 
ant’s insolvency is not necessary. Kins- 
landevaricinsland) WSSe iN. G.ncdOnti2> sou be 
625 (1924). 

Cited in Hester v. Broach, 84 N. C. 252 
(1881). 


§ 73-27. Judgment for annual sum as damages.—A judgment giving 
to the plaintiff an annual sum by way of damages shall be binding between the 
parties for five years from the issuing of the summons, if the mill is kept up dur- 
ing that time, unless the damages are increased by raising the water or otherwise. 

In all cases where the final judgment of the court assesses the yearly damage 
of the plaintiff as high as twenty dollars, nothing contained in this chapter shall 
be construed to prevent the plaintiff, his heirs or assigns, from suing as here- 
tofore, and in such case the final judgment aforesaid shall be binding only for 
the year’s damage preceding the issuing of the summons. (1868-9, c. 158, ss. 
12145 Code; ss,-1860, 1861; Reyitss, 2143,°2144>" C'S.."s. 2557.) 


Cross Reference.—See note to § 73-25. 

Assessment Cannot Go Back Further 
than Preceding Year.—In proceedings un- 
der the statute for ponding water on plain- 
tiffs land, the jury have no right to go 
back further than one year in assessing 
damages, but if they do, the error may be 
corrected by the court only giving judg- 


ment for one year preceding the issuing of 
the summons. Goodson vy. Mullen, 92 N. 
C. 207 (1885). See § 73-28. 

Judgment May Be for Sum in Gross.— 
Where, in an action for damages to land 
by ponding water on it, the jury found 
that the land was damaged eighty dollars 
per year, it was not erroneous for the 
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court to give judgment for a sum in gross, 
and not for each year’s damages. Goodson 
v. Mullen, 92 N. C. 207 (1885). 

Recurring Causes of Action. — Case for 
nuisance in erecting a mill will lie for 
every fresh continuance after action 
brought; heavy damages are not usual in 
the first verdict, but in a second action the 
damages should be high to compel an 
abatement of the nuisance. v. De- 
berry, 2 N. C. 248 (1796). 

Conclusiveness of Verdict and Judg- 
ment.—In a proceeding to recover dam- 
ages for ponding water by a milldam, the 
verdict of the jury and the judgment of 
the court thereon are conclusive as to the 
assessment of damages, up to the time 
when such judgment was rendered. An 
application for relief from damages, as- 
sessed for a period subsequent to the time 
of the judgment, can only be heard if the 
dam is taken away or lowered. Beatty v. 
Conner, 34 N. C, 341 (1851). 

Judgment Not Res Judicata. — An ac- 
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tion to abate a dam and for damages to 
land caused by the ponding back of water 
was submitted to arbitrators to find 
whether plaintiffs. were entitled to dam- 
ages, and, if so, to distinguish in finding 
the same between damages from perma- 
nent injuries and annual damages for five 
years from a certain date. The arbitrators 
assessed “the permanent damage of the 
plaintiffs to this date to their lands” at a 
certain sum, and also awarded a certain 
annual damage for each of the five years. 
Judgment was entered on the award, the 
judgment providing that the execution 
should be subject to the provisions of § 
73-26. The judgment was not res judicata 
of plaintiff's right to recover damages after 
the termination of the five-year period 
for all except a fresh injury, since the 
judgment contemplated the removal of the 
dam at the end of the five years. Candler 
v., Asheville Elec; Co.,°135 .N.cCoaeeaceos 
FE. 114 (1904). 


§ 73-28. Final judgment; costs and execution.—lIf the final judgment 
of the court is that the plaintiff has sustained no damage, he shall pay the costs of 
his proceeding ; but if the final judgment is in favor of the plaintiff, he shall have 
execution against the defendant for one year’s damage, preceding the issuing 
of the summons, and for all costs: Provided, that if the damage adjudged does 
not amount to five dollars, the plaintiff shall recover no more costs than dam- 
ages. And if the defendant does not annually pay the plaintiff, his heirs or as- 
signs, before it falls due, the sum adjudged as the damages for that year, the 
plaintiff may sue out execution for the amount of the last year’s damage, or any 


part thereof which may remain unpaid. 


Revij3s: 2145ecC Boats: 25968) 


(1868-97re-0158) 1s. 15; Codenien i soze 
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Chapter 74. 


Mines and Quarries. 


Article 1. Sec. 
74-20. Papers to be preserved. 


Operation of Mines and Quarries. 
P Q 74-21. Inspector to enforce law; counsel 


74-1. Lessor not held partner of lessee. ., 4, furnished. ae : 
oi incr andes sixteen not to bevem- 74-22. Operation enjoined when law vio- 
a lated. 


ployed. 
74-3. Operator to furnish timber. 
74-4. Unused mines to be fenced. 
74-5. Means of ingress and egress pro- 
vided. Article 3. 
74-6. Hoisting engines; how operated. 
74-7, Ventilation. 


4-23. Report to Governor. 
4-24. Articles one and two made applica- 
ble to quarries. 


Waterways Obtained. 


74-8. Daily examinations; safety lamps. 74-25. Water and drainage rights ob- 

74-9. Report of ventilation. tained. 

74-10. Notice of opening or changing 74-26. The petition, what to contain. 
mines given. 74-27. Appraisers; appointment and duties. 

"4-11. Notice of accidents given. 74-28. Confirmation of report; payment of 

74-12. Report to inspector. damages; rights of petitioner. 

74-13. Liability for injuries. 74-29. Registration of report. 

74-14. Punishment for violation. 74-30. Obstructing mining drains. 

ieinrys 74-31. Disposition of waste. 


Article 4. 
Adjustment of Conflicting Claims. 


Inspection of Mines and Quarries. 


74-15. Commissioner of Labor to inspect 


mines and quarries. 74-32. Liability for damage for trespass. 
74-16. Inspector to examine mines. 74-33. Persons entitled to bring suit. 
74-17. May enter to make examinations. 74-34. Application and order for survey. 
74-18. Death by accident investigated. 74-35. Free access to mine for survey. 
74-19. Record of examinations. 74-36. Costs of the survey. 
ARTICLE 1. 


Operation of Mines and Quarries. 


§ 74-1. Lessor not held partner of lessee.—No lessor of property, real 
or personal, for mining purposes, although the lessor may receive an uncertain 
sum of the proceeds or net profits, or any other consideration, which, though 
uncertain at first, may afterwards become certain, shall be held as a partner of 
the lessee: nor shall any of the legal or equitable relations or liabilities of co- 
partners exist between them, unless it is so stipulated in the contract between 
the lessor and lessee. (1830, c. 46; R. C., c. 72; Code, s. 3292; Rev., s. 4930; 
Catosas1 0896. ) 

Cross Reference——For provision mak- 
ing this article applicable to quarries, see § 
74-24, 


§ 74-2. Minors under sixteen not to be employed.—No minor under 
sixteen years of age shall be allowed to work in any mine, and in all cases of 
minors applying for work the agent of such mine shall see that the provisions 
of this section are not violated; and the inspector may, when doubt exists as to 
the age of any person found working in any mine, examine under oath such per- 
son and his parents, or other witnesses, as to his age. (1897, c. 251, s. 7; Rev., 


69403191919) c!100,-s. 6; C.°S), : 6897.) 


§ 74-3. Operator to furnish timber.—The owner, agent, or operator of 
every coal mine shall keep a supply of timber constantly on hand, and shall de- 
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liver the same to the working place of the miner, and no miner shall be held 
responsible for accident which may occur in the mine where the provisions of 
this section have not been complied with by the owner, agent, or operator there- 
of, resulting directly or indirectly from the failure to deliver such timber. (1897, 
$s. 291, 's. 5) Revs 5s. 4932;/C.1S¥s, 0898.) 


§ 74-4, Unused mines to be fenced.—All underground entrances to any 
place not in actual course of working or extension shall be properly fenced across 


the whole width of such entrance so as to prevent persons from inadvertently 
entering. the same, (189/77 Ce Zol, sy Revers a4055 4G ane 6899. ) 


§ 74-5. Means of ingress and egress provided.—No owner or agent of 
any coal mine worked by shaft shall permit any person to work therein unless 
there are, to every seam of coal worked in such mine, at least two separate out- 
lets, separated by natural strata of not less than one hundred feet in breadth, by 
which shafts or outlets distinct means of ingress and egress are always available 
to the persons employed in the mine; but it is not necessary for the two outlets 
to belong to the same mine if the persons employed therein have safe, ready, and 
available means of ingress or egress by not less than two openings. This section 
shall not apply to opening a new mine while being worked for the purpose of 
making communications between the two outlets, so long as not more than twenty 
persons are employed at one time in such mine; neither shall it apply to any mine 
or part of a mine in which the second outlet has been rendered unavailable by 
reason of the final robbing of pillars previous to abandonment, as long as not 
more than twenty persons are employed therein at any one time. The cage or 
cages and other means of egress shall at all times be available for the persons 
employed when there is no second outlet. The escapement shafts shall be fitted 
with safe and available appliances, which shall always be kept in a safe condi- 
tion, by which the persons employed in the mine may readily escape in case an 
accident occurs; and in no case shall an air shaft with a ventilating furnace at the 
bottom be construed to be an escapement shaft within the meaning of this sec- 
tion. To all other coal mines, whether slopes or drifts, two such openings or 
outlets must be provided within twelve months after shipments of coal have 
commenced from such mine; and in case such outlets are not provided as herein 
stipulated, it shall not be lawful for the agent or owner of such slope or drift to 
permit more than ten persons to work therein at any one time. (18975 Caz si ees 


4; Rev., s. 4934; C. S., s. 6900.) 


§S 74-6. Hoisting engines; how operated.—No owner or agent of any 
mine operated by a shaft or slope shall place in charge of any engine used for 
lowering into or hoisting out of mines persons employed therein any but ex- 
perienced, competent, and sober engineers, and no engineers in charge of such 
engine shall allow any persons except as may be deputed for such purposes by 
the owner or agent to interfere with it or any part of the machinery, and no 
person shall interfere or in any way intimidate the engineer in the discharge 
of his duties, and in no case shall more than six men ride on any cage or car 
at one time, and no person shall ride upon a loaded cage or car in any shaft or 


slope: (1a97%c. 2515 8:6; Rev64935- 1911"c0 183, Cran 6901.) 


§ 74-7. Ventilation.—The owner or agent of any coal mine, whether shaft, 
slope, or drift, shall provide and maintain for every such mine an amount of 
ventilation of not less than one hundred cubic feet per minute per person em- 
ployed in such mine, which shall be circulated and distributed throughout the 
mine in such a manner as to dilute, render harmless and expel the poisonous 
and noxious gases from every working place in the mine. No working place 
shall be driven more than sixty feet in advance of a break-through or airway, 
and all break-throughs or airways, except those last made near the working 
places of the mine, shall be closed up by brattice trap doors, or otherwise, so 
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that the currents of air in circulation in the mine may spread to the interior 
of the mine when the persons employed in such mine are at work. All mines 
governed by this chapter shall be provided with artificial means of producing 
ventilation, such as forcing or suction fans, exhaust steam furnaces, or other 
contrivances of such capacity and power as to produce and maintain an abundant 
supply of air, and all mines generating fire damp shall be kept free from stand- 
ing gas. (1897, c. 251, s. 5; Rev., s. AO2 6 Ge SLs O9UZS) 


§ 74-8. Daily examinations; safety lamps.—Every working place shall 
be examined every morning with a safety lamp by a competent person before 
any workmen are allowed to enter the mine. All safety lamps used in examining 
mines, or for working therein, shall be the property of the operator of the mine, 
and a competent person shall be appointed, who shall examine every safety lamp 
before it is taken into the workings for use, and ascertain it to be clean, safe, 
and securely locked, and safety lamps shall not be used until they have been so 
examined and found safe and clean and securely locked, unless permission be 
first given by the mine foreman to have the lamps used unlocked. No one ex- 
cept the duly authorized person shall have in his possession a key, or any other 
contrivance, for the purpose of unlocking any safety lamp in any mine where 
locked lamps are used. No matches or any other apparatus for striking lights 
shall be taken into any mine, or parts thereof, except under the direction of the 


mine foreman. (1897, c. 251, ss. 5, 6; Rev., s. 4937; C. S., s. 6903.) 


§ 74-9. Report of ventilation.— The mine foreman shall measure the 
ventilation at least once a week, at the inlet and outlet, and also at or near the 
face of all the entries, and the measurement of air so made shall be noted on 
blanks furnished by the inspector; and on the first day of each month the mine 
boss of each mine shall sign one of such blanks, properly filled with the actual 
measurement, and present the same to the inspector. (1897, c. Zolssyb-eRevi; 


s. 4938; C. S., s. 6904.) 


§ 74-10. Notice of opening or changing mines given. — ‘The owner, 
agent, or manager of any mine shall give notice to the inspector in the follow- 
ing cases: 

(1) When any working is commenced for the purpose of opening a new 
shaft, slope, or mine, to which this chapter applies. 

(2) When any mine is abandoned, or the working thereof discontinued. 

(3) When the working of any mine is recommenced after an abandonment 
or discontinuance for a period exceeding three months. 

(4) When a squeeze or crush, or any other cause or change, may seem to 
affect the safety of persons employed in the mine, or when fire occurs. 


(GLO e 25 tay) elicits os Ca OU). ) 


§ 74-11. Notice of accidents given.—The owner, agent, or manager of 
every mine shall, within twenty-four hours next after any accident or explosion, 
whereby loss of life or personal injury may have been occasioned, send notice, 
in writing, by mail or otherwise, to the inspector, and shall specify in such notice 
the character and cause of the accident, and the name or names of the persons 
killed and injured, with the extent and nature of the injuries sustained. When 
any personal injury of which notice is required to be sent under this section re- 
sults in the death of the person injured, notice in writing shall be sent to the in- 
spector within twenty-four hours after such death comes to the knowledge of 
the owner, agent, or manager; and when loss of life occurs in any mine by ex- 
plosion, or accident, or results from personal injuries so received, the owner, 
agent, or manager of such mine shall notify the coroner of the county in which 
such mine is situated, and the coroner shall hold an inquest upon the body of the 
person whose death has been thus caused, and inquire carefully into the cause 
thereof, and return a copy of the finding of the jury and all the testimony to the 
inspector. (1897, c. 251, s. 6; Rev., s. 4940; C. S., s. 6906.) 
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§ 74-12. Report to inspector.—The owner, lessee, or agent in charge of 
any mine or quarry, or who is engaged in mining or quarrying or producing any 
mineral whatsoever in this State, shall, on or before the thirtieth day of January 
in every year, send to the office of the inspector upon blanks to be furnished by 
him a correct return, specifying with respect to the preceding calendar year the 
quantity of coal, iron ore, fire clay, limestone, or other mineral product of such 
mine or quarry, and the number of persons ordinarily employed in or about such 
mine or quarry below and above ground, distinguishing the persons and labor be- 
low ground and above ground: Provided, that nothing in this section shall re- 
quire the owner, lessor or agent in charge of any quarry who does not employ 
more than ten persons to work in any one quarry at the same time, to file or 
make any of the reports required under this section. (1897 10.725] osat3 a Reve 
SHGt gl eeu srs ga-cmot UY UISRISye aR be Wh) 

Editor’s Note.—Prior to the 1939 amend- 
ment the report was required to be made 
on or before the thirtieth of November. 


§ 74-13. Liability for injuries. — For any injury to person or property 
occasioned by any willful violation of this chapter, or any willful failure to com- 
ply with its provisions, by any owner, agent, or manager of the mine, a right of 
action shall accrue to the party injured for any damage he may sustain thereby; - 
and in any case of loss of life by reason of such willful neglect or failure a right 
of action shall accrue to the personal representative of the deceased, as in other 
actions for wrongful death. (1897, c. 251, s. 6; Rev., s. 4942; C. S., s. 6908.) 


§ 74-14. Punishment for violation.—If any person shall knowingly vio- 
late any of the provisions of the law relating to mines or shall do anything where- 
by the life or health of persons or the security of any mine and machinery is 
endangered, or if any miner or other person employed in any mine governed by 
the statutes shall intentionally or willfully neglect or refuse to securely prop the 
roof of any working place under his control, or neglect or refuse to obey any 
orders given by the superintendent of a mine in relation to the security of a mine 
in the part thereof where he is at work and for fifteen feet back of his working 
place, or if any miner, workman, or other person shall knowingly injure any 
water gauge, barometer, air course, or brattice, or shall obstruct or throw open 
any airways, or shall handle or disturb any part of the machinery of the hoisting 
engine or signaling apparatus or wire connected therewith, or air pipes or fittings, 
or open a door of the mine and not have the same closed again, whereby danger 
is produced either to the mine or those that work therein, or shall enter any 
part of the mine against caution, or shall disobey any order given in pursuance 
of law, or shall do any willful act whereby the lives and health of the persons 
working in the mine or the security of the mine or the machinery thereof is en- 
dangered, or if the person having charge of a mine whenever loss of life occurs 
by accident connected with the machinery of such mine or by explosion shall 
neglect or refuse to give notice thereof forthwith by mail or otherwise to the in- 
spector and to the coroner of the county in which such mine is situated, or if any 
such coroner shall neglect or refuse to hold an inquest upon the body of the 
person whose death has been thus caused, and return a copy of his findings and 
a copy of all the testimony to the inspector, he shall be guilty of a misdemeanor, 
and upon conviction fined not more than fifty dollars or imprisoned in the county 
ete ce than thirty days, or both. (1897, c. Zl, 8. 8;\Rey., 3.3797 -*Cce 
S. 9. 


ARTICLE 2. 
Inspection of Mines and Quarries. 


§ (4-15. Commissioner of Labor to inspect mines and quarries.— 
The Commissioner of Labor, acting through the Director of the Division of 
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Standards and Inspection of the Department of Labor, shall perform the du- 
ties of mine inspector as provided in this chapter. ClO Pres Zl uss ee eve 
s. 4943; C. S., s. 6910; 1931, c. 312.) 

Cross Reference—For provision mak- 
ing this article applicable to quarries, see § 
74-24. 


§ 74-16. Inspector to examine mines. — It shall be the duty of the in- 
spector to examine all the mines in the State as often as possible to see that 
all the provisions and requirements of this chapter are strictly observed and 
carried out; he shall particularly examine the works and machinery belonging 
to any mine, examine into the state and condition of the mines as to ventila- 
tion, circulation, and condition of air, drainage, and general security. (1897, 
c. 251, s. 2; Rev., s. 4944; C. S., s. 6911.) 


§ 74-17. May enter to make examinations.—For the purpose of mak- 
ing the inspection and examinations provided for in this chapter, the inspector 
shall have the right to enter any mine at all reasonable times, by night or by 
day, but in such manner as shall not unnecessarily obstruct the working of the 
mine; and the owner or agent of such mine is hereby required to furnish the 
means necessary for such entry and inspection; the inspection and examination 
herein provided for shall extend to fire clay, iron ore, and other mines as well 
as coal mines. (1897, c. 251, s. 2; Rev., s. £945, "ORS. SamO912Z:) 


§ 74-18. Death by accident investigated.—Upon receiving notice of 
any death resulting from accident it shall be the duty of the inspector to go him- 
self, or send a representative, at once to the mine in which the death occurred 
and inquire into the cause of the same, and to make a written report fully set- 
ting forth the condition of that part of the mine where such death occurred and 
the cause which led to the same, which report shall be filed by the inspector in 
his office as a matter of record and for future reference. (1897, .CaeZ1Dous.20), 
Rey., s. 4946; C. S., s. 6913.) 


§ 74-19. Record of examinations.—He shall make a record of all exam- 
inations of mines, showing the date when examination is made, the condition in 
which the mines are found, the extent to which the laws relating to mines and 
mining are observed or violated, the progress made in the improvements and 
security of life and health sought to be secured by the provisions of this chapter, 
number of accidents, injuries received, or deaths in or about the mines, the 
number of mines in the State, the number of persons employed in or about each 
mine, together with all such other facts and information of public interest, con- 
cerning the condition of mines, development and progress of mining in the 
State as he may think useful and proper, which record shall be filed in the office 
of the inspector, and as much thereof as may be of public interest to be included 
in his annual report. (1897, c. 251, s. 2; Rev., s. AQAT C.S., S.. 6914.) 


§ 74-20. Papers to be preserved.—He shall keep in his office and care- 
fully preserve all maps, surveys, and other reports and papers required by law 
to be filed with him, and so arrange and preserve the same as shall make them 
a permanent record of ready, convenient, and connected reference. (1897, c. 


Diiene 3 Reys se 4045 CW. S091.) 


§ 74-21. Inspector to enforce law; counsel furnished.—In case of any 
controversy or disagreement between the inspector and the owner or operator of 
any mine or the persons working therein, or in case of conditions or emergencies 
requiring counsel, the inspector may call on the Governor for such assistance and 
counsel as may be necessary. If the inspector finds any of the provisions of this 
chapter violated or not complied with by any owner, lessee, or agent in charge, 
unless the same is within a reasonable time rectified, and the provisions of this 


925 


§ 74-22 Cu. 74. MINES AND QUARRIES § 74-27 


chapter fully complied with, he shall institute an action in the name of the State 
to compel the compliance therewith. The inspector shall exercise a sound dis- 
cretion in the enforcement of this chapter. (1897, c. 251, s. 2; Rev., s. 4949; C. 
s., Ss. 6916.) . 


§ 74-22. Operation enjoined when law violated. — On application of 
the inspector, after suit brought as directed in § 74-21, any court of competent 
jurisdiction may enjoin or restrain the owner or agent from working or operat- 
ing such mine until it is made to conform to the provisions of this chapter ; and 
such remedy shall be cumulative, and shall not take the place of or affect any 
other proceedings against such owner or agent authorized by law for the matter 
complained of in such action. (1897, c. 251, s. 7; Rev., s. 4950; 'C..S., 8. 6917.) 


§ 74-23. Report to Governor.—The inspector shall annually make report 
to the Governor of all his proceedings, the condition and operation of the different 
mines of the State, and the number of mines and the number of persons employed 
in or about such mines, the amount of coal, iron ore, limestone, fire clay, or other 
mineral mined in this State; and he shall enumerate all accidents in or about the 
mines, and the manner in which they occurred, and give all such other informa- 
tion as he thinks useful and proper, and make such suggestions as he deems 
important relative to mines and mining, and any legislation that may be nec- 
essary on the subject for the better preservation of the life and health of those 
engaged in such industry. (1897, c. 251, s. 3; Rev., s. 4951; C. S., s. 6918.) 


§ 74-24. Articles one and two made applicable to quarries.—For the 
purpose of providing for the safety of workers in quarries in North Carolina, 
the provisions of articles one and two of this chapter, relating to the operation 
and inspection of mines, are hereby made applicable to quarries insofar as such 


provisions are suitable to the operation and inspection of quarries. (1939, c. 
ZZ 505s wale) 


ARTICLE TS. 
Waterways Obtained. 


§ 74-25. Water and drainage rights obtained.—Any person or body 
corporate engaged or about to engage in mining, who may find it necessary for 
the furtherance of his operations to convey water either to or from his mine or 
mines over the lands of any other person or persons, may make application by 
petition in writing to the clerk of the superior court of the county in which the 
lands to be affected or the greater part are situate, for the right so to convey such 
water. The owner of the lands to be affected shall be made a party defendant, 
and the proceedings shall be conducted as other special proceedings. (1871-2, c. 
L58;asseil ws ;) Code;}ss43293.43204) 3300 ;-Rev.;, si 4953, C5 Sais: 6920.) 


S 74-26. The petition, what to contain.—The petition shall specify the 
lands to be affected, the name of the owner of such lands, and the character of 
the ditch or drain intended to be made. (1871-2; ¢:9158,.s. 3;°Codes, 73294. 
Rev., s. 4954; C. S., s. 6921.) 


§S 74-27. Appraisers; appointment and duties.—Upon the hearing of 
the petition, if the prayer thereof be granted, the clerk shall appoint three dis- 
interested persons, qualified to act as jurors, and not connected either by blood 
or marriage with the parties, appraisers to assess the damage, if any, that will 
accrue to the lands by the contemplated work, and shall issue a notice to them 
to meet upon the premises at a day specified, not to exceed ten days from the 
date of such notice. The appraisers having met, shall take an oath before some 
officer qualified to administer oaths to faithfully perform their duty and to do im- 
partial justice in the case, and shall then examine all the lands in any way to 
be affected by such work, and assess the damage thereto, and make report there- 
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of under their hands and seals to the clerk from whom the notice issued. (1871-2, 
c. 158, ss. 4, 5, 9; Code, ss. 3295, 3296, 3299; Rev., s. 4955; C. S., s. 6922.) 


§ 74-28. Confirmation of report; payment of damages; rights of 
petitioner.—After the filing of the report and confirmation thereof by the clerk, 
who shall have power to confirm or, for good cause, set aside the same, the 
petitioner shall have full right and power to enter upon such lands and make 
such ditches, drains, or other necessary work: Provided, he has first paid or 
tendered the damages, assessed as above, to the owner of such lands or his 
known and recognized agent, if he be a resident of this State, or have such 
agent in this State. If the owner be a nonresident and have no known agent in 
this State, the amount so assessed shall be paid by the petitioner into the office 
of the clerk of the superior court of the county for the use of such owner. 
(ie lence 158)16,712% Code... 3298; -Rev.'s..499/ 1 Co. 9.,48. 6923. ) 


§ 74-29. Registration of report.—The petitioner, or any other person in- 
terested, may have the report of the appraisers registered upon the certificate of 
the clerk and shall pay the register a fee of twenty-five cents therefor. (1871-2, 
c, 158, s. 8; Code, s. 3298; Rev., s. 4957; C. S., s. 6924.) 


§ 74-30. Obstructing mining drains.—I{f any person shall obstruct any 
drain or ditch constructed under the provisions of this chapter, he shall be 
guilty of a misdemeanor. (1871-2, c. 158, s. 12; Code, s. 3301; Rev., s. SoOU mec: 
SiS. £O9Z0.,) 


§ 74-31. Disposition of waste.—In getting out and washing the products 
of kaolin and mica mines, the persons engaged in such business shall have the 
right to allow the waste, water, and sediment to run off into the natural courses 
and@estreams. (1917, c) 123:°C.°S. s. 69263, 1937, ¢. 378.) 


Editor’s Note—The 1937 amendment waste and sediment, into the natural 


made this section applicable to mica mines. 

Strictly Construed.—This section being 
in derogation of the common law must be 
strictly construed. McKinney v. Deneen, 
231 N. C. 540, 58 S. E. (2d) 107 (1950). 

Modification of Stream Pollution Law 
in Interest of Miners.—While this section 
authorizes persons engaged in the busi- 
ness of mining kaolin and mica to dis- 


courses and streams of the State, it does 
not purport to relieve such persons from 
liability for any damages which may di- 
rectly result therefrom. This section 
would seem to be nothing more than a 
modification of the prevailing stream pol- 
lution law in the interest of miners of 
kaolin and mica. McKinney v. Deneen, 
231 -N. C., 540, 58 S._E. (2d): 10% (1950); 


charge the water used in washing the 
products, together with the incidental 


Phillips v. Hassett Min. Co., 244 N. C. 
17, 92 S. BE. (2d) 429 (1956). 


ARTICLE 4. 
Adjustment of Conflicting Clavms. 


$ 74-32. Liability for damage for trespass.—If any owner or person 
in possession of any mine or mining claim shall enter upon, either on the surface 
or underground, any mine or mining claim, the property of another, and shall 
mine or carry away any valuable mineral therefrom, he shall be liable to the 
owner of the mine so trespassed upon for double the value of all such mineral 
mined or carried away and for all other damages; and the value of the mineral 
mined or carried away shall be presumed to be the amount of the gross value as- 
certained by an average assay of the excavated material or vein or ledge from 
which it was taken. If such trespass is wrongfully and willfully made, punitive 
damages may be allowed. (1913, c. 51, s. 1; C. S., s. 6927.) 


Action by Cotenant.—Where tenants in 
common, under the erroneous impression 
that they owned the fee, removed valuable 


minerals from the property, upon suit by 
the other tenant in common for damages 
under this section and admission by the 
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defendants of the cotenancy, removal and Applied in Vance v. Guy, 224 N. C. 607, 
value, plaintiff was entitled to judgment on 31 S. E. (2d) 766 (1944). 

the pleadings, though not to the damages Cited in Carolina Mineral Co. v. Young, 
provided in this section. Jones v. McBee, 211 N. C. 387, 190 S. E. 520 (1937). 

222 N. C. 152, 22. S. E. (2d) 226 (1942). 


§ 74-33. Persons entitled to bring suit.—The owner of a mine in this 
State, or any person in possession under a lease or other contract, may maintain 
an action to recover damages to such property arising from the operation of any 
adjacent mine by the owner thereof or other person in possession and working 
the same under lease or contract, and also to prevent the continuance of the 
operation of the adjacent mine in such a manner as to injure or endanger the 
safety of the complainant’s mine. (1913, c. 51, s. 1; C. S., s. 6928.) 


§ 74-34. Application and order for survey. — ‘The person entitled to 
bring an action, as provided in § 74-33, may apply to any judge of the superior 
court having jurisdiction to grant injunctions and restraining orders, and obtain 
an order of survey in the following manner: He shall file an affidavit giving the 
names of the parties and the location as near as may be, of the mine complained of; 
the location of the plaintiff’s mine, and that he has reason to believe that the de- 
fendant, or his agents or employees, are or have been trespassing upon his mine, or 
working the defendant’s mine in such a manner as to damage or endanger the 
plaintiff's property. Upon the filing of the affidavit, the judge shall cause a notice 
to be issued to the defendant or his agents, stating the time and place and before 
whom the application will be heard, and requiring them to appear, in not less than 
ten nor more than twenty days from the date thereof, and show cause why an 
order of survey should not be granted. Upon the hearing, and for good cause 
shown, the judge shall grant an order directed to some competent disinterested 
surveyor or mining engineer, or both, as the case may be, who shall proceed to 
make the necessary examination and surveys, as directed by the court, and re- 
port their action to the court. The persons selected by the judge to make the 
survey and examination shall be residents of the State, and, before entering upon 
the discharge of their duty, shall take and subscribe an oath that they will fairly 
and impartially survey the mines described in the petition. In all other respects, 
except as stated above, the surveyors appointed by the judge shall proceed as 
in surveys in disputed boundaries. (1913, c. 51, s.2:C. S. s. 6929. ) 


§ 74-35. Free access to mine for survey.—Upon the order made for 
the survey in the manner, at the time, and by the persons mentioned in the 
order, which shall include a representative of the party making the application, 
who shall not be one of the surveyors, there shall be given free access to the 
mine for the purpose of survey, and any interference with the persons acting 
under the order of survey shall be contempt of court and punished accordingly. 
If the persons named in the order of survey so require, they, with their instru- 
ments, shall be carefully lowered and raised in and out of the mine with the 
cage, bucket, or skip ordinarily used in the shafts of the mine; and they may 
demand of the owner of the mine, or his manager or agent, that they be so 
raised and lowered at a speed agreeable to them and not to endanger their com- 
fort and safety or to injure the accuracy of their instruments. The owner of 
the mine, his managers or agents, shall be liable in damages to the persons mak- 
ing the examination for any injury to them or to their instruments, caused by 
the careless and negligent operation of any bucket, cage, or skip at such a high 
rate of speed as to injure the persons or their instruments while being lowered 
ortraised\iny thepmines (191 3Aceol ese aO.aSe ie. 6930. ) 


S 74-36. Costs of the survey.—The costs of the order and survey shall 
be paid by the person making the application; but if he shall maintain an action 
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and recover damages for the injury done or threatened prior to such survey 
and examination, the costs of the order and survey shall be taxed against the 
defendant as other costs in the action. The party obtaining the survey shall 
be liable for any unnecessary injury done to the property examined and sur- 
veyed in making the survey. (1913, c. 51, s. 2; C. S., s. 6931.) 
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Chapter 75. 


Monopolies and Trusts. 


§ 75-1 

Sec 

75-1. Combinations in restraint of trade 
illegal. 

75-2. Any restraint in violation of com- 
mon law included. 

75-3. Burden of proof as to reasonable- 
ness on defendant. 

75-4. Contracts to be in writing. 

75-5. Particular acts prohibited. 

75-6. Violation a misdemeanor; punish- 
ment. 

75-7. Persons encouraging violation 
guilty. 

75-8. Continuous violations separate of- 
fenses. 


Sec. 

75-9. Duty of Attorney General to inves- 
tigate. 

75-10. Power to compel examination. 

75-11. Person examined exempt from 


prosecution. 


75-12. Refusal to furnish information; 
false swearing. 

75-13. Criminal prosecution; solicitors to 
assist; expenses. 

75-14. Action to obtain mandatory order. 

75-15. Actions prosecuted by Attorney 
General. 

75-16. Civil action by person injured; 


treble damages. 


§ 75-1. Combinations in restraint of trade illegal—Every contract, 
combination in the form of trust or otherwise, or conspiracy in restraint of 
trade or commerce in the State of North Carolina is hereby declared to be 
illegal. Every person or corporation who shall make any such contract ex- 
pressly or shall knowingly be a party thereto by implication, or who shall engage 
in any such combination or conspiracy, shall be guilty of a misdemeanor, and 
upon conviction thereof such person shall be fined or imprisoned, or both, in 
the discretion of the court, whether such person entered into such contract in- 
dividually or as an agent representing a corporation, and such corporation shall 
be fined in the discretion of the court not less than one thousand dollars. (1913, 


CuAl eet Cac e250) 


Cross References.—As to civil action for 
damages and injunction against violation 
of this chapter, see note to § 75-5. For 
provision declaring certain agreements be- 
tween employers and labor organizations 
to be illegal combinations in restraint of 
trade, see § 95-79, 

History of Chapter.—See Shute v. Shute, 
{76 N, Ci 4625.97 S. EY 392 (1918). 

Monopoly Defined.—“‘A monopoly con- 
sists in the ownership or control of so 
large a part of the market supply or out- 
put of a given commodity as to stifle com- 
petition, restrict the freedom of commerce, 
and give the monopolist control over 
prices,” State v. Atlantic Ice, etc., Co., 
210 N. C. 742, 188 S. E. 412 (1936), quot- 
ing Black’s Law Dictionary (3rd Ed.), p. 
1202. 

In the modern and wider sense mo- 
nopoly denotes a combination, organiza- 
tion, or entity so extensive and unified 
that its tendency is to suppress compe- 
tition, to acquire a dominance in the 
market, and to secure the power to con- 
trol prices to the public harm with re- 
spect to any commodity which people are 
under a practical compulsion to buy. 


State v. Atlantic Ice, etc, Co. 210 N. 
C. 742, 188 S. E. 412 (1936). 

Agreement Not to Compete May Be 
Forbidden. — Persons and corporations 
cannot be ordered to compete, but they 
properly can be forbidden to give direc- 
tions, or make agreements, not to com- 
pete. State v. Craft, 1680N.C) o0se sauce 
ier ves welch Oe 

Agreement Not to Sell to Particular In- 
dividual. — A complaint alleging that de- 
fendants conspired and agreed not to sell 
plaintiff ice, and that as a result thereof 
plaintiff's business was ruined, fails to state 
a cause of action, this and the following 
sections not being applicable. Lineberger 
v. Colonial Ice Co., 220 N. C. 444, 17 S. EB. 
(2d) 502 (1941). 

Reduction of Prices to Consuming Pub- 
lic No Defense. — Plaintiff, a carrier by 
truck, instituted this action against certain 
railroad companies, to recover damages to 
his business, which he alleged resulted 
from an unlawful conspiracy between de- 
fendants to reduce transportation rates in 
order to eliminate plaintiff as a competitor, 
with the purpose of raising rates after 
competition had been removed. Defend- 
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ants alleged that the reduction in rates 
resulted in lower prices to the consuming 
public on the products on which the 
rates had been reduced. Held: The mat- 
ter alleged does not constitute a defense 
to the action, since the express policy of 
the State is against both the raising and 
lowering of prices by unlawful means for 
an unlawful purpose, and since the law is 
interested in preserving competition rather 
than obtaining for the public temporary 
benefits from price wars in which competi- 
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tion is extinguished. Patterson v. Southern 
Ry. Co., 214 N. C. 38, 198 S. E. 364 (1938). 

A general averment without allegation of 
specific facts is insufficient to constitute a 
cause of action, under this and the follow- 
ing sections. State v. Standard Oil Co., 
305, N. ©. 120, 170 S. 3. 134 (1988). 

Stated in Bennett v. Southern Ry. Co., 
911 N. C. 474, 191 S. E. 240 (1937). 

Cited in Patterson y. Southern Ry. Co., 
219 N. C. 23, 12 S. E. (2d) 652 (1941). 


§ 75-2. Any restraint in violation of common law included.—Any act, 
contract, combination in the form of trust, or conspiracy in restraint of trade 
or commerce which violates the principles of the common law is hereby declared 


to be in violation of § 75-1. (1913, c. 41, s. 2; C. S., s. 2560.) 


Distinction between Common-Law and 
Modern Rules. — Originally at common 
law, agreements in restraint of trade were 
held void as being against public policy. 
The position, however, has been more and 
more modified by the decisions of the 
courts until it has come to be the very 
generally accepted principle that agree- 
ments in partial restraint of trade will be 
upheld when they are “founded on valu- 


able considerations, are reasonably neces- 
sary to protect the interests of the parties 
in whose favor they are imposed, and do 
not unduly prejudice the public interest.” 
Mar-Hof Co. v. Rosenbacker, 176 N. C. 
330, 331, 97 S. E. 169 (1918). The distinc- 
tion may now be made between “general 
restraint” and “partial restraint.” More- 
head Sea Food Co. v. Way & Co., 169 N. 
G..679, 86'S. E7603. (1915). 


§ 75-3. Burden of proof as to reasonableness on defendant. — All 


contracts, combinations in the form of trust, and conspiracies in restraint of 
trade or commerce prohibited in $§ 75-1 and 75-2 are hereby declared to be un- 
reasonable and illegal, unless the persons entering into such contract, combina- 
tion in the form of trust, or conspiracy in restraint of trade or commerce can 
show affirmatively upon an indictment or civil action for violation of §§ 75-1 
and 75-2 that such contract, combination in the form of trust, conspiracy in re- 
straint of trade or commerce does not injure the business of any competitor, 
or prevent anyone from becoming a competitor because his or its business will be 
unfairly injured by reason of such contract, combination in the form of trust, or 
conspiracy in restraint of trade or commerce. (1913, c. 41, s. 3; C. S., s. 2561.) 


§ 75-4. Contracts to be in writing.—No contract or agreement hereafter 
made, limiting the rights of any person to do business anywhere in the State of 
North Carolina shall be enforceable unless such agreement is in writing duly 
signed by the party who agrees not to enter into any such business within such 
territory: Provided, nothing herein shall be construed to legalize any contract 
or agreement not to enter into business in the State of North Carolina, or at any 
point in the State of North Carolina, which contract is now illegal, or which con- 
tract is made illegal by any other section of this chapter. (1913, c. 41, s. 4; C. 
Ses oOL: | 


Oral Contract Void and Unenforceable. 
—An oral contract which prohibits defend- 
ant’s right to do business except through 
plaintiff as its exclusive distributor, limits 
substantially defendant’s right to do busi- 
ness in North Carolina. Hence, under this 
section, the oral contract is void and un- 
enforceable. Radio Electronics Co. v. Radio 


Corp, 244° N. ©. if4, 92'S. E. (2d) 664 
(1956). 

Applied in Sonotone Corp. v. Baldwin, 
227 N. C. 387, 42 S. E. (2d) 352 (1947); 
Maola Ice Cream Co. v. Maola Milk, etc., 
Cont osc Nem Gre stis foam. Ee (ady= OL 
(1953). 


§ 75-5. Particular acts prohibited.—(a) As used in this section: 
(1) “Person” includes any person, partnership, association or corporation ; 
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(2) “Goods” include goods, wares, merchandise, articles or other things of 


value. 


(b) In addition to the other acts declared unlawful by this chapter, it is 
unlawful for any person directly or indirectly to do, or to have any contract 
express or knowingly implied to do, any of the following acts: 

(1) To agree or conspire with any other person to put down or keep down 


the price of any goods produced in this State by the labor of others 
which goods the person intends, plans or desires to buy. 


(2) To sell any goods in this State upon condition that the purchaser 


thereof shall not deal in the goods of a competitor or rival in the busi- 
ness of the person making such sales. 


(3) To willfully destroy or injure, or undertake to destroy or injure, the 


business of any competitor or business rival in this State with the 
purpose of attempting to fix the price of any goods when the compe- 
tition is removed. 


(4) While engaged in buying or selling any goods within the State, through 


himself or together with or through any allied, subsidiary or de- 
pendent person, to injure or destroy or undertake to injure or destroy 
the business of any rival or competitor, by unreasonably raising the 
price of any goods bought or by unreasonably lowering the price of 
any goods sold with the purpose of increasing the profit on the busi- 
ness when such rival or competitor is driven out of business, or his 
business is injured. 


(5) While engaged in dealing in goods within this State, at a place where 


there is competition, to sell such goods at a price lower than is 
charged by such person for the same thing at another place, when 
there is not good and sufficient reason on account of transportation 
or the expense of doing business for charging less at the one place 
than at the other, or to give away such goods, with a view to injuring 
the business of another. 


(6) While engaged in buying or selling any goods in this State, to have 


any agreement or understanding, express or implied, with any other 
person not to buy or sell such goods within certain territorial limits 
within the State, with the intention of preventing competition in sell- 
ing or to fix the price or prevent competition in buying such goods 


within these limits. 


(c) Nothing herein shall be construed to make it illegal for an agent to 
represent more than one principal, but this provision shall not be deemed to 
authorize two or more principals to employ a common agent for the purpose of 
suppressing competition or preventing the lowering of prices. 

(d) This section does not make it illegal for a person to sell his business and 
good will to a competitor, and agree in writing not to enter business in com- 
petition with the purchaser in a limited territory if such agreement does not 
violate the principles of the common law against trusts and does not otherwise 
violate the provisions of this chapter. (1913, c. 41, s. 5; C. S; si 2568. 19538 


Cello) 

Editor’s Note.—The 
rewrote this section. 

For note on “requirements contracts” 
as violations of this section, see 29 N. C. 
Law Rev. 316. 

Restrictive Stipulations in Sale.—Trans- 
actions involving the sale and disposition 
of a business, trade or profession between 
individuals with stipulations restrictive of 
competition on the part of the vendor do 
not, as a rule, tend to unduly harm the 


1953 amendment 


public and are ordinarily sustained to the 
extent required to afford reasonable pro- 
tection to the vendee in the enjoyment of 
property or proprietary rights he has 
bought and paid for, and to enable a vendor 
to dispose of his property at its full and 
fair value. Mar-Hof Co. v. Rosenbacker, 
176 N. C..380,.97 SG B2169 (i018): 

Test as to Reasonableness.—A valid con- 
tract in partial restraint of trade, while 
primarily for the advantage of the pur- 
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chaser of a business, inures to the benefit 
of the seller by enhancing the value of 
the good will and enabling him to obtain 
a better price for the sale of his business, 
the test as to territory being whether the 
restraint agreed upon is such as to afford 
a fair protection to the interest of the 
party in whose favor it is given, and not 
so large as to interfere with the interest 
of the public; and such will not be held to 
be unreasonable when they do not affect 
the public and go no further than to re- 
move the danger to the purchaser of com- 
petition with the seller. Morehead Sea 
BoodsCo, -v Way °& Coz, 169) N2iCs 679, 
86 S. E. 603 (1915). 

Contract Not to Engage in Competing 
Business. — A provision of an agreement 
for the sale of a partner’s interest that he 
would not again engage in the mercantile 
business in a certain town or near enough 
thereto to interfere with plaintiff’s busi- 
ness was not in violation of this section. 
Wooten v. Harris, 153 N. C. 43, 68 S. E. 
898 (1910). 

An exchange of the defendant’s fish busi- 
ness for stock in the plaintiff company, 
with an agreement not to engage in similar 
business for ten years within 100 miles is 
valid, and not in violation of this section. 
Morehead Sea Food Co. v. Way & Co., 169 
NaC.r679,-86 S. E: 603 (1915). 

Combination of Railroads to Eliminate 
Motor Truck Competition——A combination 
of railroads for the purpose of reducing 
rates on gasoline transportation within a 
certain area with the intent to eliminate 
motor truck competition and with the fur- 
ther purpose of raising and fixing a higher 
rate on the same commodity after the 
elimination of competition is a violation of 
this section. Bennett v. Southern Ry. Co., 
S71 N.C. 474, 191.S..E. 240- (1937). 

Reasonableness of Agreement to Raise 
Price Immaterial—An agreement among 
dealers in a necessary article of food, to 
raise its price, is an indictable offense at 
the common law, and evidence that dealers 
controlling a large part of the supply of 
milk in a town having by agreement raised 
its price, testimony is irrelevant that a 
dealer not a party to the agreement had 
also raised the price of his milk to his cus- 
tomers, or whether the agreement was rea- 
sonable or necessary for the article to 
yield a profit in its sale. State v. Craft, 
1680N0C..208, 88. S. Ei: 272.914): 

Same—Intent Immaterial. —- The intent 
of milk dealers combining to raise the price 
of milk is immaterial. State v. Craft, 168 
N. C. 208, 83 S. E. 772 (1914). 

Illegal Division of Territory—Under a 
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contract dividing a county into separate 
territory, within which each of the respec- 
tive parties was not to interfere with the 
business of the other in operating cotton 
gins, etc., the plaintiff sold the defendant 
a cotton ginning plant, the latter agreeing 
to remove the plant and not to again oper- 
ate one there, the intent of the agreement 
was a division of territory, with the object 
to eliminate competition therein, and the 
agreement will not be enforced. Shute v. 
Shute, 176 N. C. 462, 97 S. E. 392 (1918). 


Exclusive Sale for Specified Period.—A 
contract made in good faith between a 
vendor and purchaser of a certain particu- 
lar make or character of a manufactured 
product that restricts the former from 
selling articles of the same make or kind 
to other dealers within the town wherein 
the purchaser conducts his mercantile busi- 
ness, and which requires the expenditure 
of large sums of money and much time in 
advertising the goods and _ popularizing 
them on the local market, does not come 
within the intent and meaning of this chap- 
ter; and in vendor’s action for the pur- 
chase price the seller may recover damages 
as a counterclaim for breach of the seller’s 
contract in that respect. Mar-Hof Co. v. 
Rosenbacker, 176 N. C. 330, 97 S. E. 169 
(1918). 

Agreement Contravening Section. — A 
single instrument whereby the owner of 
lands leased same to an oil company rent 
free, and the oil company subleased the 
property back to the owner rent free, upon 
agreement that only the petroleum prod- 
ucts of the oil company should be sold at 
the filling station, was held void, since the 
only consideration was the promise of the 
oil company to sell its products to the 
owner and the promise of the owner to 
handle such products to the exclusion of 
similar merchandise of competitors, which 
agreement was in contravention of this 
section, and this result is not affected by a 
recital in the writing that the owner 
signed same as part of consideration for 
a deed to the property executed by a third 
person. Arey v. Lemons, 232 N. C. 531, 
61 S. E. (2d) 596 (1950). 

An agreement that a retailer should 
handle a certain product upon condition 
that he should not sell like products of 
other manufacturers within the same price 
range is held prohibited by this section, 
and unenforceable in our courts, and does 
not fall within subdivision (b) (6), permit- 
ting, in the absence of an intent to stifle 
competition, a contract granting the seller 
an exclusive agency for a product within a 
certain territory. Florsheim Shoe Co. v. 
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Leader Dept. Store, 212 N. C. 
1s 8) (CIA. 

Covenant Not to Sell Products Other 
than Those of Lessor. — Lessee alleged 
that lessor covenanted not to sell any pe- 
troleum products other than those of lessee 
within a radius of 2,000 feet of the demised 
premises or from the demised premises. 
Held: There being no allegation that les- 
sor agreed to purchase petroleum products 
from anyone, the provisions of subdivision 
(b) (2) of this section are not applicable. 
Such a covenant apparently runs afoul of 
no statute. Grubb Oil Co. v. Garner, 230 
N. C. 499, 53 S. E. (2d) 441 (1949). 

Contract to Sell at Label Price——A con- 
tract of sale of merchandise for resale by 
the buyer, which stipulates that the 
buyer will not sell the merchandise except 
at label prices and will not sell or permit 
the sale of any other similar merchandise, 
is violative of this section. Standard Fash- 
ion Co. vi. Grant) 165 (NY C.-453, Si o.k. 
606 (1914). 

A contract for sale of cafe and good will 
for a period of five years does not affect the 
interest of the public or fall within the 
terms of subdivision (b) (6) of this sec- 
tion. Hill v. Davenport, 195 N. C. 271, 141 
Sr. e752) i928). 

Discrimination Not Allowed.—Where a 
public service corporation has acquired the 
exclusive right to furnish hydroelectric 
power and light to municipalities, and to 
other public service corporations, for dis- 
tribution to consumers, including subsidi- 
ary companies that it controls, it may not 
discriminate among its patrons under the 
same or substantially similar conditions as 
to the rate charged, or select its customers. 
North Carolina Public Serv. Co. v. South- 
ern Power Co.,1179, N. C..18,/101 S$. H,593 
(1919). 

Attempt to Drive Competitor out of 
Business. — An indictment charging that 
the employees of a rival company in the 
sale of lawful commodities had combined 
together to break up their competitor’s 
business by systematically following its 
salesmen from house to house and place to 
place and to so abuse, vilify, and harass 
them as to deter them in their lawful busi- 
ness and to break up their sales; that they 
falsely represented that their rival com- 
pany was composed of a set of thieves 
and liars, endeavoring to cheat and defraud 
the people, etc., charges a conspiracy in- 
dictable at common law. State v. Dalton, 
168 N. C. 204, 83 S. E. 693 (1914). 

Grant of Municipal Franchise——A _pri- 
vate sale of public utilities by the city au- 
thorities to an electrical power plant with 
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a grant of a municipal franchise does not 
create or tend towards a monopoly. Allen 
v. Reidsville, 178 N. C. 513, 101 S. E. 267 


(1919). | 
Ordinance Restricting Sale of Commod- 
ity. — A municipal ordinance prohibiting 


the sale of milk within the city without 
a permit, is not invalid as tending to create 
a monopoly although the permit “may be 
suspended or revoked at any time for 
cause.” State v. Kirkpatrick, 179 N. C. 
747, 103 S. E. 65 (1920). 

Contract in Violation of Section Unen- 
forceable.—A contract made in violation of 
the terms of this section will not be en- 
forced. Standard Fashion Co. v. Grant, 165 
N. C. 453, 81 S. E. 606 (1914); Shute? y. 
Shute, 176 N. C. 462, 97S. E. 392441913). 
Radio Electronics Co. v. Radio Corp., 244 
N. C. 114, 92 S. E. (2d) 664 (1956). 

Threats to Retaliate unless Competition 
Withdrawn.—Threats by one ice company 
that it would sell ice in the town of a 
second ice company, if that company con- 
tinued to supply ice to a rival of the first 
company are not prohibited by this section. 
Smith v. Morganton Ice Co., 159 N. C. 151, 
74 S. E. 961 (1912). 

The refusal by wholesalers of ice to sell 
a retailer on the same terms as those of- 
fered to other retailers in the city is not a 
violation of this section, it not appearing 
that the parties were business competitors. 
Rice v. Asheville Ice, etc., Co., 204 N. C: 
768, 169.9. E707 (1938): 


The violation of this section is made 
criminal by § 75-6, and as ordinarily the 
violation of a criminal statute may not be 
enjoined, individuals who apprehend in- 
jury by such violation are afforded a 
remedy by indictment and prosecution un- 
der § 1-5. Carolina Motor Service v. At- 
lantic Coast Line R. Co., 210° N. CG) 36.185 
oS. Es 479, 104 Al Le Ri 41165 09263 

The provisions of the monopoly statutes 
apply to railroads just as they do to in- 
dividuals and other corporations. Bennett 
v..pouthern Ry.Co,, 211 N.C. 474sigies. 
Ee 240 (1937). 

Subdivision (b) (3) Constitutional. — 
Subdivision (b) (3) sufficiently defines the 
offense therein prohibited and is constitu- 
tional. State v. Atlantic Ice, etc., Co., 210 
N.C, 742, 188 S$. Be 412. (1936): 

“Willful” Defined.—“Willful” means the 
wrongful doing of an act without justifica- 
tion or excuse. State v. Atlantic Ice, etc., 
Coy 210) N.C. 1749,0188. 5.5 Beadle ogee 

Coal Dealers Held to Be Competent 
Witnesses.—Where in the prosecution for 
violation of subdivision (b) (3) of this sec- 
tion the State was allowed to introduce the 
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testimony of coal dealers in the same city 
as to the cost of handling coal, the opin- 
ion testimony being based upon compli- 
cated and detailed facts relating to costs of 
buying, shipping, trucking, handling, 
shrinkage, labor, repairs, etc. the wit- 
nesses having had years of experience in 
operating their respective businesses in 
the city, it was held that the witnesses were 
experts and their opinion testimony was 
competent and was properly received in 
evidence. State vy. Atlantic Ice, etc., Co., 
210 N. C. 742, 188 S. E. 412 (1936). 
Proper Instruction as to Injuring or 
Destroying Competitors.—In a prosecution 
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for violating this section relating to mo- 
nopolies, an instruction that a person vio- 
lates this section if he lowers the price of 
the product in question for the purpose of 
injuring or destroying competitors, and 
then, after competition is removed, he sells 
at a higher price to the detriment of the 
public, was held without error. State v. 
Atlantic Ice, etc., Co., 210 N. C. 742, 188 
S. E. 412 (1936). 

Cited in Lewis v. Archbell, 199 N. C. 
205, 154 S. E. 11 (1930); Brown v. Norfolk 
So. R.. Co... BOs oN, ©. 423) 181 05.55. 279 
(1935). 


§ 75-6. Violation a misdemeanor; punishment.—Any corporation, either 
as agent or principal, violating any of the provisions of § 75-5 shall be guilty of 
a misdemeanor, and such corporation shall upon conviction be fined not less than 
one thousand dollars for each and every offense, and any person, whether acting 
for himself or as officer of any corporation or as agent of any corporation or 
person violating any of the provisions of this chapter shall be guilty of a mis- 
demeanor and upon conviction shall be fined or imprisoned, or both, in the dis- 
cretion of the court. (1913, c. 41, s.5; C. 5. s. 2564.) 


Cross Reference.—See note to § 75-5. 
Applied in State v. Atlantic Ice, etc., Co., 
210 N. C. 742, 188 S. E. 412 (1936). 


Cited in Bennett v. Southern Ry. Co., 
911 N. C. 474, 191 S. E. 240 (1987). 


§ 75-7. Persons encouraging violation guilty.— Any person, being 


either within or without the State, who encourages or willfully allows or permits 
any agent or associates in business in this State, to violate any of the provisions of 


this chapter shall be guilty of 
punished as provided in § 75-6. 


a misdemeanor, and upon conviction shall be 


(1913, cud l WsmOxtCeos 7s: Z 505m) 


75-8. Continuous violations separate offenses. — Where the things 
prohibited in this chapter are continuous, then in such event, after the first vio- 
lation of any of the provisions hereof, each week that the violation of such provi- 
sion shall continue shall be a separate offense. (1913, c. 41, s. 7; Ponts 2008) 


Quoted in State v. Atlantic Ice, etc., (Con 
210 N. C. 742, 188 S. E. 412 (1937). 


75-9. Duty of Attorney General to investigate.—The Attorney Gen- 
eral of the State of North Carolina shall have power, and it shall be his duty, to 
investigate, from time to time, the affairs of all corporations doing business in this 
State, which are or may be embraced within the meaning of the statutes of this 
State defining and denouncing trusts and combinations against trade and com- 


merce, or which he shall be of opinion are so embraced, and all other corporations 
in North Carolina doing business in violation of law; and all other corporations of 
every character engaged in this State in the business of transporting property or 
passengers, or transmitting messages, and all other public service corporations of 
any kind or nature whatever which are doing business in the State for hire. Such 
investigation shall be with a view of ascertaining whether the law or any rule of 
the Utilities Commission or Commission of Banks is being or has been violated 
by any such corporation, officers or agents or employees thereof, and if so, in 
what respect, with the purpose of acquiring such information as may be necessary 
to enable him to prosecute any such corporation, its agents, officers and em- 
ployees for crime, or prosecute civil actions against them if he discovers they are 
liable and should be prosecuted. (1913, c. ATs tGeo., s200/ 581931 sc: 243, 


s. 5; 1933, c. 134, s. 8; 1941, c. 97, s. 5.) 


Editor’s Note.—It would seem that the 
words “Commission of Banks” in line 


twelve of this section were intended to 
read “Commissioner of Banks.” 
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§ 75-10. Power to compel examination. —In performing the duty re- 
quired in § 75-9, the Attorney General shall have power, at any and all times, 
to require the officers, agents or employees of any such corporation, and all other 
persons having knowledge with respect to the matters and affairs of such corpo- 
rations, to submit themselves to examination by him, and produce for his in- 
spection any of the books and papers of any such corporations, or which are in 
any way connected with the business thereof; and the Attorney General is hereby 
given the right to administer oath to any person whom he may desire to examine. 
He shall also, if it may become necessary, have a right to apply to any judge of 
the supreme or superior court, after five days’ notice of such application, for an 
order on any such person or corporation he may desire to examine to appear and 
subject himself or itself to such examination, and disobedience of such order shall 
constitute contempt, and shall be punishable as in other cases of disobedience of 
a proper order of such judge. (1913, c. 41, s. 9; C. S., s. 2568.) 


§ 75-11. Person examined exempt from prosecution.—No person 
examined, as provided in § 75-10 shall be subject to indictment, prosecution, 
punishment or penalty by reason or on account of anything disclosed by him upon 
such examination, and full immunity from prosecution and punishment by reason 
or on account of anything so disclosed is hereby extended to all persons so exam- 


ined S( 1913 roma lcs Oe) Conor see 509.) 


§ 75-12. Refusal to furnish information; false swearing.—Any cor- 
poration unlawfully refusing or willfully neglecting to furnish the information 
required by this chapter, when it is demanded as herein provided, shall be guilty 
of a misdemeanor and fined not less than one thousand dollars: Provided, that 
if any corporation shall in writing notify the Attorney General that it objects to 
the time or place designated by him for the examination or inspection provided for 
in this chapter, it shall be his duty to apply to a judge of the supreme or superior 
court, who shall fix an appropriate time and place for such examination or inspec- 
tion, and such corporation shall, in such event, be guilty under this section only 
in the event of its failure, refusal or neglect to appear at the time and place so 
fixed by the judge and furnish the information required by this chapter. False 
swearing by any person examined under the provisions of this chapter shall 
constitute perjury, and the person guilty of it shall be punishable as in other cases 
or penjurys (1913.0) 41 ise lOpsG ees 25705) 


§ 75-13. Criminal prosecution; solicitors to assist; expenses.—The 
Attorney General in carrying out the provisions of this chapter shall have a right 
to send bills of indictment before any grand jury in any county in which it is al- 
leged this chapter has been violated or in any adjoining county, and may take 
charge of and prosecute all cases coming within the purview of this chapter, and 
shall have the power to call to his assistance in the performance of any of these 
duties of his office which he may assign to them any of the solicitors in the State, 
who shall, upon being required to do so by the Attorney General, send bills of in- 
dictment and assist him in the performance of the duties of his office. (1913, c. 


Al iste See G75 eas1120/1:)) 


§ 75-14. Action to obtain mandatory order.—lIf it shall become neces- 
sary to do so, the Attorney General may prosecute civil actions in the name of 
the State on relation of the Attorney General to obtain a mandatory order to 
carry out the provisions of this chapter, and the venue shall be in any county as 
selected Dystiice \ttormey) Generale (10S cat cu kine Gn one )/28) 


§ 75-15. Actions prosecuted by Attorney General.—lIt shall be the 
duty of the Attorney General, upon his ascertaining that the laws have been vio- 
lated by any trust or public service corporation, so as to render it liable to prose- 
cution in a civil action, to prosecute such action in the name of the State, or any 
officer or department thereof, as provided by law, or in the name of the State on 
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relation of the Attorney General, and to prosecute all officers or agents or em- 
ployees of such corporations, whenever in his opinion the interests of the public 


require it. (1913, c. 41, s, 12; C. S., s. 2573.) 


§ 75-16. Civil action by person injured; treble damages.—lf the busi- 
ness of any person, firm or corporation shall be broken up, destroyed or injured 
by reason of any act or thing done by any other person, firm or corporation 
in violation of the provisions of this chapter, such person, firm or corporation 
so injured shall have a right of action on account of such injury done, and if dam- 
ages are assessed by a jury in such case judgment shall be rendered in favor of 
the plaintiff and against the defendant for treble the amount fixed by the verdict. 


M1913, c.41,s..14; C. Si, s-2574y) 


Civil Action for Damages and Injunc- 
tive Relief—While conspiracies in restraint 
of trade, and undertakings to destroy or in- 
jure the business of a competitor, with the 
purpose of attempting to fix the price when 
competition is removed, are made unlaw- 
ful, these provisions do not prevent one 
whose business as a common carrier has 
been injured and threatened by any of the 
acts thus denounced from pursuing a 
remedy by civil action for damages and 
seeking the interposition of equity, if 
necessary to restrain wrongful acts which 
threaten irreparable loss. Burke Transit 
Gol Queen ‘City Coach?.€o.79228: Nz C. 
768, 47 S. BE. (2d) 297 (1948). 

Causal Relation between Violation and 
Injury Must Be Shown.—Section 75-5 con- 
demns a contract of sale only when such 
sale is made “upon the condition” that the 


purchaser shall not deal in the goods or 
merchandise of a competitor of the seller, 
and in order for a party to recover dam- 
ages for a breach of the statute under the 
provisions of this section, he must show a 
violation of the statute and a causal rela- 
tion between the violation and injury to his 
business. Lewis v. Archbell, 199 N. C. 205, 
154 S. E. 11 (1930). See Bennett v. South- 
ern Ry. Co., 211.N. C. 474, 191 S. E. 240 
(1937). 

Who May Bring Action—The conten- 
tion that an action for the violation of this 
chapter resulting in injury to a party’s 
business can only be brought by the At- 
torney General is contrary to the provi- 
sions of this section. Bennett v. Southern 
Rvs Conmmoidm Ne Cie474, 0191 8524-3 240 
(1937). 
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Chapter 75A. 


Motorboats. 

Sec. Sec 

75A-1. Declaration of policy. 75A-8. Boat liveries. 

75A-2. Definitions. 75A-9. Muffling devices. 

75A-3. Wildlife Resources Commission to 75A-10. Operating boat or manipulating 
administer chapter; Motorboat water skis, etc., in reckless 
Committee; funds for adminis- manner; operating, etc., while 
tration. intoxicated, etc. 

75A-4. Identification numbers required. 75A-11. Duty of operator involved in 

75A-5. Application for numbers; fee; dis- collision, accident or other cas- 
playing; reciprocity; change of ualty. 
ownership; loss of certificate; 75A-12. Furnishing information to agency 
presumption from possession of of United States. 
certificate; conformity with 75A-13. Water skis, surfboards, etc. 
United States regulations; 75A-14. Regattas, races, marine parades, 
award of certificates; records; tournaments or exhibitions. 
renewal of certificates; transfer 75A-15. Local regulation. 
of interest, abandonment, etc.; 75A-16. Filing and publication of rules 
change of address; unauthorized and regulations; furnishing cop- 
numbers. ies to owners. 


-17. Enforcement of chapter. 


75A-6. Classification and required lights 5A 
5A-18. Penalties. 
5A 


and equipment; rules and regu- 


lations. -19. Operation of watercraft by manu- 
75A-7. Exemption from numbering re- facturers, dealers, etc. 
quirements. 


§ 75A-1. Declaration of policy.—It is the policy of this State to pro- 
mote safety for persons and property in and connected with the use, operation, 
and equipment of vessels, and to promote uniformity of laws relating thereto. 


(1959, c. 1064, s. 1.) 


§ 75A-2. Definitions.—As used in this chapter, unless the context clearly 
requires a different meaning: 

(1) “Motorboat” means any vessel propelled by machinery of more than 
ten horsepower, whether or not such machinery is the principal 
source of propulsion, but shall not include a vessel which has a valid 
marine document issued by the Bureau of Customs of the United 
States government or any federal agency successor thereto. 

(2) “Operate” means to navigate or otherwise use a motorboat or a vessel. 

(3) “Owner” means a person, other than a lienholder, having the prop- 
erty in or title to a motorboat. The term includes a person entitled 
to the use or possession of a motorboat subject to an interest in 
another person, reserved or created by agreement and securing pay- 
ment or performance of an obligation, but the term excludes a lessee 
under a lease not intended as security. 

(4) “Person” means an individual, partnership, firm, corporation, associa- 
tion, or other entity. 

(5) “Vessel” means every description of watercraft, other than a seaplane 
on the water, used or capable of being used as a means of transpor- 
tation on water. 

(6) “Waters of this State’ means any public waters within the territorial 
limits of this State, and the marginal sea adjacent to this State and 
the high seas when navigated as a part of a journey or ride to or 
from the shore of this State. (1959, c. 1064, s. Ze) 


§ 75A-3. Wildlife Resources Commission to administer chapter; 
Motorboat Committee; funds for administration. — (a) It shall be the 
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duty and responsibility of the North Carolina Wildlife Resources Commission to 
enforce and administer the provisions of this chapter. 


(b) The chairman of the Wildlife Resources Commission shall designate 
from among the members of the Wildlife Resources Commission three mem- 
bers who shall serve as the Motorboat Committee of the Wildlife Resources 
Commission, and who shall, in their activities with the Commission, place spe- 
cial emphasis on the administration and enforcement of this chapter. 

(c) All expenses required for administration and enforcement of this chap- 
ter shall be paid from the funds collected pursuant to the numbering provisions 
of this chapter, provided however, that the Wildlife Resources Commission is 
hereby authorized, subject to the approval of the Advisory Budget Commission 
and the Governor and Council of State, to borrow funds from the Contingency 
and Emergency Fund in an amount not to exceed one hundred thousand dol- 
lars ($100,000.00), to be used for initiating the provisions of this chapter and 
to be repaid within two years from the funds collected pursuant to the number- 
ing provisions of this chapter. All monies collected pursuant to the numbering 
provisions of this chapter shall be deposited in the State treasury and credited 
to a special fund known as the Wildlife Resources Fund and accounted for as 
a separate part thereof. The said monies shall be made available to the Wild- 
life Resources Commission, subject to the provisions of the Executive Budget 
Act and the provisions of the Personnel Act of the General Statutes of North 
Carolina, for the administration and enforcement of this chapter as herein pro- 
vided and for educational activities relating to boating safety and for no other 
purpose. All monies collected pursuant to the numbering provisions of this 
chapter and monies otherwise provided for in this chapter shall be made avail- 
able to carry out the intent and purposes as set forth herein in accordance with 
plans approved by the Wildlife Resources Commission and all such funds are 
hereby appropriated, reserved, set aside and made available until expended for 
the enforcement and administration of this chapter; provided that the Wildlife 
Resources Commission is hereby authorized to adopt a plan or formula for the 
use of said monies for employing and equipping such additional personnel as 
may be necessary for carrying out the provisions of this chapter and for pay- 
ing a proportionate share of the salaries, expense, and operational costs of exist- 
ing personnel according to the time and effort expended by them in carrying 
out the provisions of this chapter. Such plan or formula may be altered or 
amended from time to time by the Wildlife Resources Commission as existing 
conditions may warrant. No funds derived from the sale of hunting licenses or 
fishing licenses shall be expended or diverted for carrying out the provisions 
of this chapter. (1959, c. 1064, s. 3.) 


§ 75A-4. Identification numbers required.—Every motorboat on the 
waters of this State shall be numbered. No person shall operate or give per- 
mission for the operation of any motorboat on such waters unless the motorboat 
is numbered in accordance with this chapter, or in accordance with applicable 
federal law, or in accordance with a federally-approved numbering system of 
another state, and unless 

(1) The certificate of number awarded to such motorboat is in tall force 
and effect, and 

(2) The identifying number set forth in the certificate of number is dis- 
played on each side of the bow of such motorboat. (1959, c. 1064, 
s. 4.) 


§ 75A-5. Application for numbers; fee; displaying; reciprocity ; 
change of ownership; loss of certificate; presumption from possession 
of certificate; conformity with United States regulations; award of 
certificates; records; renewal of certificates; transfer of interest, aban- 
donment, etc.; change of address; unauthorized numbers. — (a) The 
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owner of each motorboat requiring numbering by this State shall file an application 
for number with the Wildlife Resources Commission on forms approved by it. 
The application shall be signed by the owner, or his agent, of the motorboat 
and shall be accompanied by a fee of three dollars ($3.00). Upon receipt of 
the application in approved form the Commission shall have the same entered 
upon the records of its office and issue to the applicant a certificate of number 
stating the number awarded to the motorboat and the name and address of the 
owner. The owner shall paint on or attach to each side of the bow of the motor- 
boat the identification number in such manner as may be prescribed by rules 
and regulations of the Commission in order that it may be clearly visible. The 
number shall be maintained in legible condition. The certificate of number shall 
be pocket size and shall be available at all times for inspection on the motor- 
boat for which issued, whenever such motorboat is in operation. 

(b) The owner of any motorboat already covered by a number in full force 
and effect which has been awarded to it pursuant to then operative federal law 
or a federally-approved numbering system of another state shall record the num- 
ber prior to operating the motorboat on the waters of this State in excess of 
the 90-day reciprocity period provided for in § 75A-7 (1). Such recordation 
shall be in the manner and pursuant to the procedure required for the award 
of a number under subsection (a) of this section, except that no additional or 
substitute number shall be issued. 

(c) Should the ownership of a motorboat change, a new application form 
with fee of one dollar ($1.00) shall be filed with the Wildlife Resources Com- 
mission and a new certificate bearing the same number shall be awarded in the 
manner as provided for in an original award of number. In case a certificate 
should become lost, a new certificate bearing the same number shall be issued 
upon payment of a fee of fifty cents (50¢). Possession of the certificate shall 
in cases involving prosecution for violation of any provision of this chapter be 
prima facie evidence that the person whose name appears thereon is the owner 
of the boat referred to therein. 

(d) In the event that an agency of the United States government shall have 
in force an over-all system of identification numbering for motorboats within 
the United States, the numbering system employed pursuant to this chapter 
by the Wildlife Resources Commission shall be in conformity therewith. 

(e) The Wildlife Resources Commission may award any certificate of num- 
ber directly or may authorize any person to act as agent for the awarding 
thereof. In the event that a person accepts such authorization, he may be as- 
signed a block of numbers and certificates therefor which upon award, in con- 
formity with this chapter and with any rules and regulations of the Commis- 
sion, shall be valid as if awarded directly by the Commission. 

(f) All records of the Wildlife Resources Commission made or kept pursuant 
to this section shall be public records. 

(g) Every certificate of number awarded pursuant to this chapter shall con- 
tinue in full force and effect for a period of one year unless sooner terminated 
or discontinued in accordance with the provisions of this chapter. Certificates 
of number may be renewed by the owner in the same manner provided for in 
the initial securing of the same. 

(h) Each certificate of number awarded pursuant to this chapter must be 
renewed each year on or before January 1; otherwise, such certificate shall 
lapse and be void. Application for renewal shall be submitted on forms ap- 
proved by the Wildlife Resources Commission and shall be accompanied by a 
fee of three dollars ($3.00). 

(i) The owner shall furnish the Wildlife Resources Commission notice of 
the transfer of all or any part of his interest other than the creation of a security 
interest in a motorboat numbered in this State pursuant to subsections (a) and 
(b) of this section or of the destruction or abandonment of such motorboat, 
within fifteen days thereof. Such transfer, destruction, or abandonment. shall 
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terminate the certificate of number for such motorboat except that, in the case 
of a transfer of a part interest which does not affect the owner’s right to operate 
such motorboat, such transfer shall not terminate the certificate of number. 

(j) Any holder of a certificate of number shall notify the Wildlife Resources 
Commission within fifteen days if his address no longer conforms to the address 
appearing on the certificate, and shall, as a part of such notification, furnish 
the Commission his new address. The Commission may provide in its rules 
and regulations for the surrender of the certificate bearing the former address 
and its replacement with a certificate bearing the new address or for the altera- 
tion of an outstanding certificate to show the new address of the holder. 

(x) No number other than the number awarded to a motorboat or granted 
reciprocity pursuant to this chapter shall be painted, attached, or otherwise dis- 
played on either side of the bow of such motorboat. (1959, c. 1064, s. 5.) 


 75A-6. Classification and required lights and equipment; rules 
and regulations.—(a) Motorboats subject to the provisions of this chapter 
shall be divided into four classes as follows: 

(1) Class A. Less than sixteen feet in length. 

(2) Class 1. Sixteen feet or over and less than twenty-six feet in length. 

(3) Class 2. Twenty-six feet or over and less than forty feet in length. 

(4) Class 3. Forty feet or over. 

(b) Every motorboat in all weathers from sunset to sunrise shall carry and 
exhibit the following lights when under way, and during such times no other 
lights which may be mistaken for those prescribed shall be exhibited: 

(1) Class A shall carry a white light to show all around the horizon. 
Class 1 shall carry a combined lantern in the fore part of the vessel 
and lower than the white light aft, showing green to starboard and 
red to port, so fixed as to throw light from right ahead to two points 
abaft the beam of their respective sides. 

(2) Every motorboat of Classes 2 and 3 shall carry the following lights: 

a. A bright white light in the fore part of the vessel as near the 
stem as practicable, so constructed as to show an unbroken 
light over an arc of the horizon of twenty points of the com- 
pass so fixed as to throw the light ten points on each side 
of the vessel; namely, from right ahead to two points abaft 
the beam on either side. 

b. A bright white light aft to show all around the horizon and 
higher than the white light forward. 

c. On the starboard side a green light so constructed as to show 
an unbroken light over an arc of the horizon of ten points 
of the compass, so fixed as to throw the light from right 
ahead to two points abaft the beam of the starboard side. 
On the port side a red light so constructed as to show an 
unbroken light over an arc of the horizon of ten points of 
the compass, so fixed as to throw the light from right ahead 
to two points abaft the beam on the port side. The said side 
lights shall be fitted with inboard screens of sufficient height 
so set as to prevent these lights from being seen across the 
bow. 

(3) Motorboats of Classes A and 1 when propelled by sail alone shall 
carry the combined lantern, but not the white light aft prescribed 
by this section. Motorboats of Classes 2 and 3 when so propelled, 
shall carry the colored side lights, suitably screened, but not the 
white lights prescribed by this section. Motorboats of all classes, 
when so propelled, shall carry, ready at hand, a lantern or flash- 
light showing a white light which shall be exhibited in sufficient 
time to avert collision. 
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(4) Every white light prescribed by this section shall be of such character 
as to be visible at a distance of at least two miles. Every colored 
light prescribed by this section shall be of such character as to be 
visible at a distance of at least one mile. The word “visible” in this 
subdivision, when applied to lights, shall mean visible on a dark night 
with clear atmosphere. 

(5) When propelled by sail and machinery any motorboat shall carry the 
lights required by this section for a motorboat propelled by machinery 
only. 

(c) Any vessel may carry and exhibit the lights required by the Federal 
Regulations for Preventing Collisions at Sea, 1948, Federal Act of October 
11, 1951, (33 USC 143-147d) as amended, in lieu of the lights required by sub- 
section (b) of this section. 

(d) Every motorboat of Classes 1, 2, or 3 shall be provided with an effi- 
cient whistle or other sound-producing mechanical appliance. 

(e) Every motorboat of Classes 2 or 3 shall be provided with an efficient 
bell. 

(f{) Every motorboat shall carry at least one life preserver, or life belt, or 
ring buoy, or other device of the sort prescribed by the regulations of the Wild- 
life Resources Commission for each person on board, so placed as to be readily 
accessible: Provided, that every motorboat carrying passengers for hire shall 
carry so placed as to be readily accessible at least one life preserver of the sort 
prescribed by the regulations of the Commission for each person on board. 

(g) Every motorboat shall be provided with such number, size, and type 
of fire extinguishers, capable of promptly and effectually extinguishing burning 
gasoline, as may be prescribed by the regulations of the Wildlife Resources 
Commission, which fire extinguishers shall be at all times kept in condition for 
immediate and effective use and shall be so placed as to be readily accessible. 

(h) The provisions of subsections (d), (e), and (g) of this section shall not 
apply to motorboats while competing in any race conducted pursuant to § 75A-14 
or, if such boats be designed and intended solely for racing, while engaged in 
such navigation as is incidental to the tuning up of the boats and engines for 
the race. 

(i) Every motorboat shall have the carburetor or carburetors of every engine 
therein (except outboard motors) using gasoline as fuel, equipped with such 
efficient flame arrestor, backfire trap, or other similar device as may be pre- 
scribed by the regulations of the Wildlife Resources Commission. 

(j) Every such motorboat and every such vessel, except open boats, using 
as fuel any liquid of a volatile nature, shall be provided with such means as may 
be prescribed by the regulations of the Wildlife Resources Commission properly 
and efficiently ventilating the bilges of the engine and fuel tank compartments 
so as to remove any explosive or inflammable gases, 

(kx) The Wildlife Resources Commission is hereby authorized to make rules 
and regulations modifying the equipment requirements contained in this section 
to the extent necessary to keep these requirements in conformity with the pro- 
visions of the federal navigation laws or with the navigation rules promulgated 
by the United States coast guard. 

(1) No person shall operate or give permission for the operation of a vessel 
which is not equipped as required by this section or modification thereof. 

(m) In the event that any of the regulations of subsections (a), (b), (c), 
(d), (Ce), (ie), Ch), .(), Ge ck),) and. (1) cof this: sectionsater i comune 
with the equipment regulations of the Federal Motorboat Act of 1958 as 
amended, the Wildlife Resources Commission is hereby granted the authority to 
adopt such regulations as are necessary to conform with the Federal Motorboat 


Act of 1958 as amended. (1959, c. 1064, s. 6.) 
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§ 75A-7. Exemption from numbering requirements.—A motorboat 
shall not be required to be numbered under this chapter if it is: 

(1) A motorboat which is required to be awarded a number pursuant to 
federal law or a federally-approved numbering system of another 
state, and for which a number has been so awarded: Provided, that 
any such boat shall not have been within this State for a period in 
excess of 90 consecutive days. 

(2) A motorboat from a country other than the United States temporarily 
using the waters of this State. 

(3) A motorboat whose owner is the United States, a state or a subdivision 
thereof. 


(4) A ship’s lifeboat. (1959, c. 1064, s. 7.) 


§ 75A-8. Boat liveries. —It shall be unlawful for the owner of a boat 
livery to rent a boat equipped with more than ten horsepower to any person 
unless the provisions of this chapter have been complied with. It shall be the 
duty of owners of boat liveries to equip all motorboats rented as required by 
this chapter. (1959, c. 1064, s. 8.) 


§ 75A-9. Muffling devices. — The exhaust of every internal combustion 
engine used on any motorboat shall be effectively muffled by equipment so 
constructed and used to muffle the noise of the exhaust in a reasonable man- 
ner. The use of cutouts is prohibited, except for motorboats competing in a 
regatta or boat race approved as provided in § 75A-14, and for such motor- 
boats while on trial runs, during a period not to exceed 48 hours immediately 
preceding such regatta or race and for such motorboats while competing in 
official trials for speed records during a period not to exceed 48 hours im- 
mediately following such regatta or race. (1959, c. 1064, s. 9.) 


§ 75A-10. Operating boat or manipulating water skis, etc., in 
reckless manner; operating, etc., while intoxicated, etc.—(a) No per- 
son shall operate any motorboat or vessel, or manipulate any water skis, surf- 
board, or similar device in a reckless or negligent manner so as to endanger the 
life, limb, or property of any person. 

(b) No person shall operate any motorboat or vessel, or manipulate any 
water skis, surfboard, or similar device while intoxicated or under the influence 
of any narcotic drug, barbiturate, or marijuana. (1959, c. 1064, s. 10.) 


§ 75A-11. Duty of operator involved in collision, accident or other 
casualty.—(a) It shall be the duty of the operator of a vessel involved in a 
collision, accident, or other casualty, so far as he can do so without serious 
danger to his own vessel, crew, and passengers (if any), to render persons 
affected by the collision, accident, or other casualty such assistance as may be 
practicable and as may be necessary in order to save them from or minimize any 
danger caused by the collision, accident, or other casualty, and also to give his 
name, address and identification of his vessel in writing to any person injured 
and to the owner of any property damaged in the collision, accident, or other 
casualty. 

(b) In the case of collision, accident, or other casualty involving a vessel, 
the operator thereof, if the collision, accident, or other casualty results in death 
or injury to a person or damage to property in excess of one hundred dollars 
($100.00), shall, within ten days, file with the Wildlife Resources Commission 
a full description of the collision, accident, or other casualty, including such 
information as said agency may, by regulation, require. Such report shall not 


be admissible as evidence. (1959, c. 1064, s. 11.) 


§ 75A-12. Furnishing information to agency of United States.—In 
accordance with any request duly made by an authorized official or agency of 
the United States, any information compiled or otherwise available to the Wild- 
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life Resources Commission pursuant to § 75A-11 (b) shall be transmitted to 
said official or agency of the United States. (1959, c. 1064, s. 12.) 


§ 75A-13. Water skis, surfboards, etc.—(a) No. person shall operate 
a vessel on any waters of this State for towing a person or persons on water 
skis, or a surfboard, or similar device unless there is in such vessel a person, 
in addition to the operator, in a position to observe the progress of the person 
or persons being towed or unless the skiers wear a life preserver or unless the 
boat is equipped with a rear view mirror. 

(b) No person shall operate a vessel on any water of this State towing a 
person or persons on water skis, a surfboard, or similar device, nor shall any 
person engaged in water skiing, surfboarding, or similar activity at any time 
between the hours from one hour after sunset to one hour before sunrise. 

(c) The provisions of subsections (a) and (b) of this section do not apply 
to a performer engaged in a professional exhibition or a person or persons en- 
gaged in an activity authorized under § 75A-14. 

(d) No person shall operate or manipulate any vessel, tow rope, or other de- 
vice by which the direction or location of water skis, a surfboard, or similar 
device may be affected or controlled in such a way as to cause the water skis, 
surfboard, or similar device, or any person thereon to collide with any object or 


person. (1959, ¢. 1064,;s. 13.) 


§ 75A-14. Regattas, races, marine parades, tournaments or exhi- 
bitions.—(a) The Wildlife Resources Commission may authorize the holding 
of regattas, motorboat or other boat races, marine parades, tournaments, or 
exhibitions on any waters of this State. It shall adopt and may, from time to 
time, amend regulations concerning the safety of motorboats and other vessels 
and persons thereon, either observers or participants. Whenever a regatta, motor- 
boat, or other boat race, marine parade, tournament, or exhibition is proposed 
to be held, the person in charge thereof, shall, at least fifteen days prior thereto, 
file an application with the Wildlife Resources Commission for permission to 
hold such regatta, motorboat, or other boat race, marine parade, tournament, or 
exhibition. The application shall set forth the date, time and location where it 
is proposed to hold such regatta, motorboat, or other boat race, marine parade, 
tournament, or exhibition, and it shall not be conducted without authorization of 
the Wildlife Resources Commission in writing. 

(b) The provisions of this section shall not exempt any person from compli- 
ance with applicable federal law or regulation, but nothing contained herein shall 
be construed to require the securing of a State permit pursuant to this section 
if a permit therefor has been obtained from an authorized agency of the United 


States. (1959, c. 1064, s. 14.) 


§ 75A-15. Local regulation.—(a) Any subdivision of this State may at 
any time, but only after public notice, make formal application to the Wildlife 
Resources Commission for special rules and regulations with reference to the 
safe and reasonable operation of vessels on any water within its territorial limits 
and shall set forth therein the reasons which make such special rules or regu- 
lations necessary or appropriate. 

(b) The Wildlife Resources Commission is hereby authorized to make spe- 
cial rules and regulations with reference to the safe and reasonable operation of 
vessels on any waters within the territorial limits of any subdivision of this 
State; provided however, that such rules and regulations governing the operation 
of vessels on State-owned lakes shall be made exclusively by the Department 
of Conservation and Development. (1959, c. 1064, s. 15.) 


§ 754-16. Filing and publication of rules and regulations; furnish- 
ing copies to owners.—A copy of the regulations adopted pursuant to this 
chapter, and of any amendments thereto, shall be filed in the office of the Wildlife 
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Resources Commission and in the office of the Secretary of State of North Caro- 
lina and in the office of the clerks of the superior courts of the counties in which 
such boats are operated. Rules and regulations shall be published by the Wild- 
life Resources Commission in a convenient form, and a copy of such rules and 
regulations shall be furnished each owner who secures a certificate of number 
pursuant to this chapter. (1959, c. 1064, s. 16.) 


§ 75A-17. Enforcement of chapter. — (a) Every wildlife protector and 
every other law enforcement officer of this State and its subdivisions shall have 
the authority to enforce the provisions of this chapter and in the exercise thereof 
shall have authority to stop any vessel subject to this chapter; and, after having 
identified himself in his official capacity, shall have authority to board and in- 
spect any vessel subject to this chapter. 

(b) In order to secure broader enforcement of the provisions of this chapter, 
the Wildlife Resources Commission is authorized to enter into an agreement 
with the Department of Conservation and Development whereby the enforce- 
ment personnel of the Commercial Fisheries Division shall assume responsibility 
for enforcing the provisions of this chapter in the territory and area normally 
policed by such enforcement personnel and whereby the Wildlife Resources Com- 
mission shall contribute a share of the expense of such personnel according to 
a ratio of time and effort expended by them in enforcing the provisions of this 
chapter, when such ratio has been agreed upon by both of the contracting 
agencies. Such agreement may be modified from time to time as conditions may 
warrant. (1959, c. 1064, s. 17.) 


§ 75A-18. Penalties.—(a) Any person who violates any provision of 
§§ 75A-4 to 75A-6, 75A-8, 75A-9, 75A-11, 75A-13 and 75A-14 shall be guilty 
of a misdemeanor and shall be subject to a fine of not to exceed fifty dollars 
($50.00) for each such violation. 

(b) Any person who violates any provision of § 75A-10 shall be guilty of a 
misdemeanor and shall be subject to a fine of not to exceed five hundred dollars 
($500.00) or imprisonment for not to exceed six months, or both, for each 
violation. (1959, c. 1064, s. 18.) 


§ 75A-19. Operation of watercraft by manufacturers, dealers, etc. 
—Notwithstanding any other provisions of this chapter, the Wildlife Resources 
Commission may promulgate such rules and regulations regarding the operation 
of watercraft by manufacturers, distributors, dealers, and demonstrators as the 
Commission may deem necessary and proper. (1959, c. 1064, s. 18%.) 
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Article 6. 
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Sec. 
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lotage. 
76-68. Retirement of pilots from active 
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76-69. When employment compulsory; 
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76-64. Pilots to give bond. 76-73. Vessels entering for harborage ex- 
76-65. Permission to run as pilots on empt. 
steamers; other ports. 
ARTICLES L. 


Cape Fear River. 


§ 76-1. Board of commissioners of navigation and pilotage.—A 
board of commissioners of navigation and pilotage for the Cape Fear River and 
bar, to consist of five members, at least four of whom shall be residents of New 
Hanover County, and none of whom shall be licensed pilots, is hereby created. 
The members of the board shall be appointed by the Governor and their terms 
of office shall begin on the fifteenth day of April of the year in which they are 
appointed and continue for four years and until their successors shall be ap- 
pointed and qualified. They shall be and are hereby declared to be commissioners 
for a special purpose, within the purview of section seven, article fourteen, of 
the Constitution of North Carolina. It shall be the duty of the Governor to ap- 
point, on or before the fifth day of April, one thousand nine hundred and twenty- 
one, and on or before the fifth day of April of every fourth year thereafter, the 
members of said board of commissioners. A majority of the board shall con- 
stitute a quorum and may act in all cases. The board shall have power to fill 
vacancies in its membership as they occur during their term, to appoint a clerk 
to record in a book, rules, orders and proceedings of the board, and the board 
shall have authority in all matters that may concern the navigation of waters 
from seven miles above Negrohead Point downwards, and out of the bar and in- 
lets. They shall annually, on the first Monday in May, appoint a harbor master 
for the port of Wilmington. (1921, c. 79, s. 1; C. S., s. 6943(a).) 


Editor’s Note. — The cases cited below 
were decided under former § 6943 of the 
Consolidated Statutes, which contained 
substantially the same provisions. 

Constitutionality. — This article is con- 
stitutional as it is an exercise of the State’s 
right to regulate pilotage, and should be 
construed liberally as a part of the mari- 
time law. It does not create a monopoly or 
grant special privileges, but only regulates 
for the protection of the public. St. George 
vavtiardie, 1477 NU -C2* 88,660 1S. E* 920 
(1908); St. George v. Hanson, 239 N. C. 
259, 78 S. E. (2d) 885 (1954). 


Cruising Grounds for Pilot Boats.—The 
legislature may confer upon a local board 
of commissioners of navigation and pilotage 
authority to mark out cruising grounds for 
pilot boats. Morse v. Heide, 152 N. C. 625, 
68 S..E: 173) (1910). 

Time of Appointment of Commissioners. 
—The time of making the appointment of 
commissioners is merely directory, and if 
appointment is made after the fifth day of 
April, but before the fifteenth day of April, 
it is valid. St. George v. Hardie, 147 N. 
C. 88, 60 S. E. 920 (1908). 


§ 76-2. Rules to regulate pilotage service.—The board shall from time 


to time make and establish such rules and regulations respecting the qualifica- 
tions, arrangements, and station of pilots as to them shall seem most advisable, 
and shall impose such reasonable fines, forfeitures and penalties as may be pre- 
scribed for the purpose of enforcing the execution of such rules and regulations. 
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The board shall also have power and authority to prescribe, reduce, and limit 
the number of pilots necessary to maintain an efficient pilotage service for the 
Cape Fear River and bar, as in its discretion may be necessary: Provided, that 
the present number of eleven pilots now actively engaged in the service shall not 
be reduced except for cause or by resignation, disability, or death. When, in the 
opinion of a majority of the board, the best interests of the port of Wilmington, 
the State of North Carolina, and the pilotage service shall require it, the board 
shall have power and authority to organize all pilots licensed by it into a mutual 
association, under such reasonable rules and regulations as the board may pre- 
scribe; any licensed pilot refusing to become a member of such association shall 
be subject to suspension, or to have his license revoked, at the discretion of the 


boand) (1921, Cn 7Onise 2s” CuS.1580943(D) 2 1927, Cal 5S esas) 


Editor’s Note. — The 1927 amendment 
inserted the second sentence. 
Reasonable Regulations. — A rule and 


regulation of the board to the effect that 
pilots shall not cruise beyond certain terri- 
tory and that no pilot, except under certain 
unusual circumstances, shall be entitled to 
his fee for such services if they be tendered 
beyond the cruising ground they had laid 
off, is valid and reasonable. Morse v. Heide, 
152 N. C. 625, 68 S. E. 173 (1910). 

Limiting Number of Pilots. — The limit- 
ing of the number of pilots is a valid exer- 
cise of the police power, and is not such a 
grant of special privileges to certain per- 
sons as is provided against by the Constitu- 
tion. St. George v. Hardie, 147 N. C. 88, 
60 S. E. 920 (1908). ; 

Providing for the qualifications of pilots 
is a valid exercise of the police power. St. 
George v. Hardie, 147 N. C. 88, 60 S. E. 
920 (1908). 

Court’s Interference with Discretion of 
Board.—The determination of the qualifi- 
cations, arrangements and stations of pilots, 
and as to whether one or more of the 
eleven pilots actively engaged in service 
on March 7, 1927, shall be reduced for 


cause involves judgment on the part of the 
licensing board, and generally calls for an 
examination of evidence and the passing 
upon questions of fact. Where such is the 
case, a court will not interfere with the 
board’s judgment or discretion, unless it 
is arbitrarily exercised, and will not at- 
tempt by mandamus to compel it to decide 
in a particular way. St. George v. Hanson, 
239 N. C. 259, 78 S. EB. (2d) 885 (1954). 

Mandamus to Reinstate License.—Where 
plaintiff sought the reinstatement of his 
pilot’s license under this section, and the 
parties waived jury trial and agreed that 
the court might find the facts, it was held 
that there being no finding or request for 
finding that plaintiff’s license was revoked 
or his application for reinstatement re- 
fused on the ground that there was a 
sufficient number of pilots for the com- 
merce on the river, or that the license 
was revoked or reinstatement refused with- 
out cause, mandamus will not lie to com- 
pel the issuance of license, since in such 
instance the writ would control the exer- 
cise of judgment by the licensing board. 
St. George v. Hanson, 239 N. Ci 259)°78 
S. E. (2d) 885 (1954). 


§ 76-3. Examination and licensing of pilots.—The board, or a majority 


of them, may from time to time examine, or cause to be examined, such persons 
as may offer themselves to be pilots for the Cape Fear River and Bar, and shall 
give to such as are approved commissions under their hands and the seal of the 
board, to act as pilots for the river and bar; and the number of pilots so com- 
missioned, not exceeding fifteen at any one time, shall be left to the discretion 
of the board, but the limitation as to number herein shall not deprive the board 
of the power to issue license to any person who is a duly licensed pilot at the time 
of the passage of this article. (1921, c. 79, s. 3; C. S.; s. 6943(c) ; 1927, c. 158, 
SecZe) 

Editor’s Note. — The 1927 amendment 
substituted the word “may” for the word 
“shall” near the beginning of this section. 


Providing for examinations is a valid 
exercise of the police power. St. George v. 
Hardie, 147 N. C. 88, 60 S. E. 920 (1908). 


§ 76-4. Appointment and regulation of pilots’ apprentices.—The 
board, when it deems necessary for the best interests of the port, is hereby au- 
thorized to appoint in its discretion apprentices, and to make and enforce reason- 
able rules and regulations relating to apprentices. No apprentice shall be re- 
quired to serve for a longer period than three years in order to obtain a license 
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to pilot vessels of a draught of not exceeding fifteen feet, and one year thereafter 
for a license to pilot vessels of a draught of more than fifteen feet. No one shall 
be entered as an apprentice who is of the age of more than twenty-five years. 
BLOAl oer 7 seit ey Gi ar 91 0943.00 )581927,7 0.) 158ihs.43.) 

Editor’s Note. — The 1927 amendment tion apprentices, and to” appearing in the 
inserted the words “appoint in its discre- first sentence. 


§ 76-5. Classes of licenses issued. — The board shall have authority to 
issue two classes of licenses as follows: 


(1) A license to pilot vessels whose draught of water does not exceed 
eighteen feet, to such applicants above the age of twenty-one years 
who have served as apprentices for such length of time as is required 
by the rules and regulations of the board to entitle such applicant to 
such license ; 

(2) An unlimited or full license to those who have served at least one year 
under a license of the first class: Provided, that the board shall have 
power to appoint pilots without reference to apprenticeship record as 
in its judgment the service may require. (1921, c. 79, s. 5; C. S., s. 
6943(e) ; 1927, c. 158, s. 4.) 

Editor’s Note. — The 1927 amendment division (1) and added the proviso in sub- 
substituted “eighteen” for “fifteen” in sub- division (2). 


§ 76-6. Renewal of license; license fee.—All licenses shall be renewed 
annually upon payment of a fee of five dollars ($5): Provided, the holder of 
such license shall have, during the year preceding the date for such renewal, 
complied with the provisions of this article and the reasonable rules and regula- 
tions prescribed by the board under authority hereof. (1921, c. 79, s.6; C.S., s. 
6943 (f).) 


§ 76-7. Expenses of the board.—Each pilot, or the association of pilots, 
when organized as in this article provided, shall pay over to the board under 
such reasonable rules as the board shall prescribe two per cent (2%) of each 
and every pilotage fee received, for the purpose of providing funds to defray 
the necessary expensés of the board. In the event that the total of the sums so 
paid over in any one year shall exceed the expenses of the board, the excess, 
upon being duly ascertained, shall be paid over to the fund for the benefit of 
widows and orphans of the deceased pilots, as said fund is now constituted and 


provided for by law. (1921, c. 79, s. 7; C. S., s. 6943(g).) 


§ 76-8. Pilots to give bond.—Every person before being commissioned 
as a pilot shall give bond for the faithful performance of his duties, with two or 
more sureties, payable to the State of North Carolina in the sum of five hundred 
dollars ($500) ; the board may, from time to time, and as often as it may deem 
necessary, enlarge the penalty of the bond, or require new or additional bonds 
to be given in a sum or sums not to exceed in all, one thousand dollars ($1,000). 
Every bond taken of a pilot shall be filed with and preserved by the board, in 
trust for every person, firm, or corporation, who shall be injured by the neglect 
or misconduct of such pilots, and any person, firm, or corporation, so injured 
may severally bring suit for the damage by each one sustained, (1921, c. 79, 


s. 8; C. S., 8. 6943(h).) 


§ 76-9. Permission to run as pilots on steamers; other ports.—The 
board shall have power to grant permission in writing to any pilot in good 
standing and authorized to pilot vessels, to run regularly as pilots on steamers 
running between the port of Wilmington and other ports of the United States, 
under such rules and regulations as the board shall prescribe. (1921, c. 79, s. 


9: C. S., s. 6943(i).) 
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§ 76-10. Cancellation of licenses.—The board shall have the power to 
call in and cancel the license of any pilot who has refused or neglected, except 
in case of sickness, his duty as a pilot for a period of six months in succession, 
and any pilot who has been absent from the State for a longer period than six 
months in succession shall, upon his return, surrender his license to the board, 
or the board may declare the same void, except when such absence has been 
under permission from the board as provided in § 76-9. (1921, c. 79, s. 10; 
C. S., s. 6943(j).) 


§ 76-11. Jurisdiction over disputes as to pilotage.—Each member of 
the board shall have power and authority to hear and determine any matter of 
dispute between any pilot and any master of a vessel, or between pilots them- 
selves, respecting the pilotage of any vessel and any one of them may issue a 
warrant against any pilot for the recovery of any demand which one pilot may 
have against another, relative to pilotage, and for the recovery of any forfeiture 
or penalty provided by law, relating to pilotage on Cape Fear River and Bar, 
or provided by any bylaw or rule or regulation enacted by the board by virtue 
of any such law, which warrant the sheriff or any constable in New Hanover 
or Brunswick counties, shall execute together with any other process authorized 
by this article. On any warrant issued as herein provided any one of said com- 
missioners may give judgment for any sum not exceeding five hundred dollars 
($500), and may issue execution thereon, in like manner as is provided for the 
issuing of execution on judgments rendered by justices of the peace, which 
writ of execution shall be executed agreeably to the law regulating the levy and 
sale under executions issuing from courts of justices of the peace. Any mem- 
ber of the board shall have authority to issue summons for witnesses and to ad- 
minister oaths, and hearings before any member of the board of any matters 
as provided in this section shall conform as nearly as may be to procedure pro- 
vided by law in courts of justices of the peace. From any judgment rendered 
by any member of the board, either party shall have the right of appeal to the 
superior court of New Hanover or Brunswick counties, in like manner as is 
provided for appeals on judgments of justices of the peace. (1921, c. 79, s. 11; 
Cr S..8. 0945 (k).)) . 

Editor’s Note. — For dictum questioning and determine disputes between pilots and 
the validity of the provisions of this sec- masters of vessels, etc., see St. George v. 
tion allowing members of the board to hear Hardie, 147 N. C. 88, 60 S. E. 920 (1908). 


§ 76-12. Retirement of pilots from active service. — The board shall 
have and is hereby given authority in its discretion, and under such reasonable 
rules and regulations as it may prescribe, to retire from active service any pilot 
who shall become physically or mentally unfit to perform his duties as pilot, and 
to provide for such pilot or pilots so retired such compensation as the board 
shall deem proper: Provided, however, that no pilot shall be retired, except 
with his consent, for physical or mental disability, unless and until such pilot 
shall have first been examined by the public health officers or county physicians 
of New Hanover or Brunswick counties, and such public health officers or phy- 
sicians shall have certified, either separately or jointly, to the board the fact of 
such physicial or mental disability. (1921, c. 79, s. 12; C. S., s. 6943(1).) 


§ 76-13. When employment compulsory; rates of pilotage.—(a) All 
vessels, coastwise or foreign, over sixty (60) gross tons, shall on and after 
July 1, 1959, take a State-licensed pilot from sea to Southport, and from South- 
port to sea, and the rates of pilotage shall be the rates given in Column No. 1 
below, designated “From Sea to Southport or Vice Versa”; the employment of 
pilots from Southport to Wilmington and from Wilmington to Southport is 
optional, but any vessel taking a pilot from Southport to Wilmington, or from 
Wilmington to Southport, shall employ only a State-licensed pilot, and the rate 
of pilotage shall be the rates in Column No. 2 below, designated “From South- 
port to Wilmington or Vice Versa.” 
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CoLuMN No. 2 


Cotumn No. 1 From Southport to 
Draft From Sea to South- Wilmington or Vice 
Feet and under port or Vice Versa Versa 
10 $ 46.50 $ 31.00 
10% 49.00 32.50 
11 51.50 34.00 
11% 54.00 35.50 
12 56.00 37.00 
12% 58.00 39.00 
13 60.50 40.50 
13% 63.00 42.00 
14 65.00 43.50 
14% 67.50 45.00 
LS 70.00 46.50 
15% 72100 48.00 
16 74.50 49.50 
16% 77.00 51.00 
7 79,00 53.00 
17% 81.50 54.50 
18 83.50 56.00 
18% 86.00 57.50 
19 88.50 59.00 
19% 91.00 60.50 
20 93.00 62.00 
2014 95.50 63.50 
Zl 98.00 65.00 
21% 100.00 67.00 
ZZ 102.50 68.00 
2214 104.50 70.00 
23 107.00 71.50 
23% 109.50 73.00 
24 111.50 74.50 
244 114.00 76.00 
25 116.50 77.50 
25% 119.00 79.00 
26 121.00 80.50 
2614 123.50 82.00 
27, Wael 84.00 
27% 128.00 85.50 
28 130.00 87.00 
28% 132,00 88.50 
29 135.00 90.00 
294 137.50 91.50 
30 139.50 93.00 
30% 142.00 94.50 
ot 144.50 96.00 
31% 147.00 97.50 
32 149.00 99.00 
32 151.00 101.00 
53 15350 102.50 
334 156.00 104.00 
34 158.00 105.50 
34% 160.50 107.00 
ahs) 163.00 108.50 


(b) In addition to the above regular charges on draft, vessels over eleven 
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thousand (11,000) gross tons shall be charged six dollars ($6.00) per each one 
thousand (1,000) gross tons or fraction thereof for pilotage from sea to South- 


port or Southport to sea and four dollars 
pilotage from Southport to Wilmington or 


gross tons or fraction thereof for 
Wilmington to Southport. 


($4.00) per each one thousand (1,000) 


(c) The charge for pilotage services in shifting any vessel within the harbor 


shall be twenty-five dollars ($25.00). 


(d) Detention of pilots on board vessels because of weather conditions pre- 
venting pilots being removed shall be charged at the rate of ten dollars ($10.00) 
per day plus transportation cost for return trip. 

(e) A charge of ten dollars ($10.00) shall be made for cancellation of vessel’s 
sailing without at least one hour’s notice of cancellation to pilot, except cancel- 


lation caused by weather conditions. 
(f) The charge for 
be fifty dollars ($50.00). 


pilotage services during adjustment of compasses shall 


(g) The charge for pilotage services during calibration of radio direction 


finder shall be fifty dollars ($50.00). 


(h) The charge for pilotage services during adjustment of compasses and 
calibration of radio direction finder shall be seventy-five dollars ($75.00). 
(i) All vessels calling at either of the Cape Fear River ports which require 


pilotage will pay full pilotage rates regardless of the reason of call. 


(1921, c. 


79, s. 13; C. S., s. 6943(m) ; 1927, c. 158, s. 5; 1959, c. 1042.) 


Editor’s Note. — The 1927 amendment 
changed a majority of the pilotage rates as 
fixed by this section. 

The 1959 amendment rewrote this sec- 
tion. 

Pilot Entitled to Pilotage. — The first 
pilot speaking a vessel shall be entitled to 
the pilotage fees over the bar to Southport 
and out to sea again, provided said pilot 


shall be ready and willing to serve as a 
pilot; etc. St. George v. Hardie, 147 N. C. 
88, 60 S. E. 920 (1908). 

A barge of over sixty gross tons having 
a United States licensed pilot on board is 
subject to pilotage, tender and refusal un- 
der this section upon entering North Caro- 
lina waters. Craig v. Gulf Barge, etc., Co., 
201 N. C. 250, 159 S. E. 424 (1931). 


§ 76-14. Pay for detention of pilots. — Every master of a vessel who 
shall detain a pilot at the time appointed so that he cannot proceed to sea, 
though wind and weather permit, shall pay such pilot ten dollars ($10) per 


day during the time of his actual 
the master or agent of said vessel. 


detention, the pilot to have due notice from 
(192 Tue 79; si l45 CoS is, 04a a) 


§ 76-15. Vessels not liable for pilotage.—Any vessel coming into 
Southport from sea without the assistance of a pilot, the wind and weather 
being such that such assistance or service could have been reasonably given, 
shall not be liable for pilotage inward from sea, and shall be at liberty to depart 
without payment of any pilotage, unless the services of a pilot be secured. (1921, 


C479, SHILDON S:15-,0943(0) ) 
Validity. — This section is valid, when 

construed with the other sections, being an 

incentive to render pilots vigilant. St. 


George v. Hardie, 147 N. C. 88, 60 S. E. 
920 (1908). 


§ 76-16. First pilot to speak vessel to get fees.—The first pilot speak- 


ing a vessel from a regularly numbered and licensed boat of this board shall be 
entitled to the pilotage fees over the bar to Southport, and out to sea again: 
Provided, said pilot shall be ready and willing to serve as pilot when the vessel 
is ready to depart, due notice having been given by the master or agent to said 


pilot. (1921 kee OscniG.C See 6943(p).) 


§ 76-17. Vessels entering for harborage exempt.—Any vessel coming 
in from sea for harbor shall not be required to take a pilot either from sea in- 
ward or back to sea. (1921, c. 79, s. 17: C.S., s, 6943(q).) 


952 


§ 76-18 Cu. 76. NAVIGATION § 76-20 


§ 76-18. Harbor master of Wilmington; duties.—The harbor master 
appointed for the port of Wilmington shall hold his office for one year next 
ensuing and until his successor is appointed. The harbor master shall have power 
and is required: 

(1) To keep the channel way of the Cape Fear River and the track of 
vessels clear; to berth vessels at appropriate wharves or docks; to 
change the berth of any vessel at request of the owner of the wharf 
or dock; to move such vessels to some other wharf or to a safe 
anchorage in the stream; and he is further authorized and required 
to determine in all cases how far and in what instances it is the duty 
of masters and others having charge of vessels, flats, rafts, or crafts 
to accommodate each other in their respective berths and situations. 

(2) To arrest any person violating this chapter, and to immediately bring 
such offender before some justice of the peace of the county in which 
such offense may be committed, for trial. 

(3) Whenever in his judgment it shall be necessary to cast loose from any 
wharf or dock any raft, flat, vessel, or other craft by untying or cutting 
the lines by which it is made fast, if the owner after notice refuses to 
remove such vessel. 

(4) Whenever any of the public docks of the city of Wilmington are ob- 
structed by any vessels, flats, barges, logs, hulks, trash, or garbage, 
and the owner thereof cannot be found or fails to remove the same 
from said docks, to take the most speedy method to clear the docks. 

(5) To appoint in writing some competent person to act in his place and 
stead during his temporary absence, or at such times as he is unable 
to attend to the duties of his office, and such person shall, while act- 
ing for such harbor master, have all the power and authority con- 
ferred upon and vested in the harbor master by law. 

(6) To collect from all vessels arriving in the port of Wilmington the follow- 
ing fees and no others, to wit: If over one hundred tons and under 
three hundred tons, three dollars; if over three hundred tons and un- 
der five hundred tons, five dollars; if over five hundred tons and 
under seven hundred tons, seven dollars; if over seven hundred tons, 
ten dollars. (Code, s. 3482; 1903, c. 662; 1905, c. 321; Rev., s. 4958; 
(a 405.4000U-) 


§ 76-19. Port wardens of Wilmington; election; oath.—There shall 
be three competent persons at the port of Wilmington, to be known as port 
wardens. The persons so elected shall at once take and subscribe before the 
clerk of the superior court of New Hanover County the following oath: 

I, A. B., do solemnly and sincerely swear that I will faithfully, honestly, and 
impartially execute and discharge the duty of port warden for the port of Wil- 
mington, by duly appraising and estimating the damage sustained on any vessel 
or goods arriving in or stranded within the bounds of said port, and will make 
a true and fair estimate and report of and regarding the seaworthiness of any 
vessel by me surveyed. (1889, c. 437; 1905, c. 321; Rev., s. 4959; C. S., s. 
6961.) 


§ 76-20. Port wardens of Wilmington; duties; fees.— The port 
wardens of Wilmington shall, on request made by the master, owner, freighter, 
or supercargo of any vessel arriving in said port, or stranded within the bounds 
thereof, survey and make report of her situation and condition, and the causes 
thereof, and whether she should be repaired or condemned; inspect the condi- 
tions of vessels which may arrive in distress or may have suffered by gales of 
wind or otherwise at sea; the situation and condition of goods, wares, and 
merchandise which may arrive in said vessels or may have received damage at 
sea, and report thereon and the probable causes thereof; inspect the storage of 
cargoes of vessels arriving as aforesaid, or having received damage as aforesaid, 
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before the same shall be discharged, except where vessels may be stranded, in 
which cases their cargoes may be inspected after the same are removed, and re- 
port thereon, whether faulty or not, in which report shall be stated the probable 
cause of the damage; make surveys of goods, wares, and merchandise, and the 
cargoes of vessels damaged as aforesaid, and make and report estimates of the 
amount of the damage sustained as aforesaid; and make and report, if required, 
surveys of vessels outward bound, and report whether they are seaworthy or 
not, and fit for the voyage intended. All goods which shall be sold by reason of 
their having received damage as aforesaid, and shall have been surveyed or in- 
spected by the said port wardens, shall be sold under their inspection and di- 
rection; and the said port wardens shall respectively receive for their services: 
For a survey at the town of Wilmington, the sum of ten dollars; for a survey at 
the Flats, the sum of twelve dollars; and for a survey at Fort Johnson, the sum 
of fifteen dollars, to be paid by the party at whose request the same is made, 
and recovered before any court of competent jurisdiction. (1889, c. 437, ss. 


2313s Rey sass 4960. 4@; Sesh O902)) 


§ 76-21. Repairing boats in street docks at Wilmington forbidden. 
—If any person shall, for the purpose of repair, put any flat, steamboat, or other 
craft, in any of the street docks of the city of Wilmington, or shall, for the pur- 
pose of repair, ground any such flat, steamboat, or other craft in any of the pub- 
lic docks of such city on the east side of the Cape Fear River between Church 
Street dock and Red Cross Street dock, he shall be guilty of a misdemeanor, and 
shall be fined not more than fifty dollars or inmprisoned not more than thirty days. 
(1903 SCr OC2 tee? iRevses 05554 Bom Glas 6963. ) 


§ 76-22. Obstructing docks by flats and barges at Wilmington for- 
bidden.—The owner of any rafts, flats, vessels, or other craft lying alongside 
any wharf or wharves or before the entrance of any public dock, his or their 
agents or servants, shall, upon notice from the harbor master, immediately re- 
move the same, and upon his or their refusal so to do, it shall be the duty of the 
harbor master, and he is hereby authorized and directed, after notice as afore- 
said to the owner or owners thereof, their agents or servants, forthwith to cause 
all such rafts, flats, vessels, or other craft to be removed at the cost and expense 
of such owner or owners or their agent or agents, and the owner shall be guilty of 


a misdemeanor. (1903, c. 662, s. 3; Rev., s. 3549: C. S., s, 6964. ) 


§ 76-23. Obstructing harbor master of Wilmington forbidden. — If 
any person shall hinder, delay, obstruct, or in any manner willfully interfere with 
the harbor master of Wilmington in the discharge of his duty he shall be guilty 
of a misdemeanor, and be fined not more than fifty dollars or imprisoned not 
more than thirty days. (1903, c. 662, s. 8; Rev., s. 3552; C. S., s. 6965. ) 


§ 76-24. Encumbering docks at Wilmington forbidden.—If any per- 
son shall encumber any of the public docks of the city of Wilmington with logs, 
hulks, flats, or barges, trash or garbage, he shall be guilty of a misdemeanor, 
and upon conviction thereof shall be fined ten dollars: and if the encumbrance be 
not removed immediately upon notice from the harbor master, he shall be fined 
ten dollars for each and every day thereafter such nuisance shall remain. (1903, 


C, OOZ.5) Da INeV.,4s. 1004/2 °C. i om OUCON 
ARTICLES, 


Beaufort Harbor. 


§ 76-25. Commissioners of navigation; election—The commissioners 
of navigation for Old Topsail Inlet and Beaufort Harbor shall be composed of 
three persons, to be elected as follows: The board of commissioners of Carteret 
County shall elect one, the commissioners of the town of Beaufort shall elect one, 
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and the commissioners of the town of Morehead City shall elect one. They shall 
be elected at the regular meeting of such boards in June, one thousand nine hun- 
dred and five, and every two years thereafter, and shall qualify by taking the oath 
required by law before the clerk of the superior court or some justice of the peace 
of Carteret County, and enter upon the discharge of their duties on the first 
Monday in July following their election. (1899, c. 9, ss. 1, 2; Rev., s. 4964; co 
Deis: 0907.) 


§ 76-26. Authority of commissioners.—They shall have authority in 
all matters that may concern the navigation of the harbor, Old Topsail Inlet, and 
all the waters of the sound and rivers within ten miles of the town of Beaufort, 
and in the construction of wharves, and when there is no harbor master, the 
commissioners aforesaid shall decide all disputes about the moving of vessels and 
other matters which properly fall within the Department of Harbor Master. 
(1868-9, c. 208, s. 3; Code, s. 3528: Rev,,) s: 4965; 'C.S., s. 6968.) 


§ 76-27. Harbor master for Beaufort. — The said commissioners im- 
mediately after their election shall appoint a harbor master for the port of Beau- 
fort, who shall hold his office for the term of one year, unless sooner removed by 
the commissioners for neglect of duty. He shall be entitled to receive of the 
master of each vessel that shall enter said port, and for other services, such fees 
as the commissioners may prescribe. (1868-9, c. 208, s. 4; Godemses520sRev.,’s. 
BOG6G se On oie sa 0969! ) 


§ 76-28. Pilots; how appointed and licensed.—Such commissioners 
shall elect the pilots for said inlet and harbor, and may make such rules and reg- 
ulations for their government as the commissioners may deem right and proper, 
not inconsistent with the Constitution and laws of this State or of the United 
States: Provided, that all persons who may be licensed as pilots shall have had 
at least two years’ practical experience as apprentices under some regular licensed 
pilot of Beaufort Harbor and Old Topsail Inlet, and shall secure two pilots in 
good standing to endorse in writing each application for license. Application for 
pilot licenses or branches shall be made to the commissioners in writing, giving 
the name, age, and occupation of applicants for two years next preceding the date 
of application. The Commissioners shall examine all applicants for pilot’s li- 
censes, and may also examine other persons as to qualification of applicants to 
perform the duties of pilot, and may in their discretion reject any applicant whom 
they may deem incompetent. (1899, c. Oee3,4, Boi Revs: 4967 = C.8.,.s. 6970; 
LOZ ce /4,"3, 6.) 


§ 76-29. Fees for issuing pilot’s license.—The said commissioners shall 
give to every pilot elected by them a license or branch under their hands and seals, 
which shall be and remain in force for one year unless, for good cause to said 
commissioners appearing, the same shall be sooner revoked by them. They shall 
charge for each license or branch, fifteen dollars, which they may retain for their 
expenses and services. (1899, c. 9, s. (rpev a cm4s0s Osos: 0971; 19215, ¢ 
74, 8.5.) 


§ 76-30. Expiration of pilot’s license; reinstatement.—Each_ pilot 
shall forfeit his branch after fifteen days’ expiration of the same; however, such 
ilot may be reinstated by securing two pilots in good standing to sign his branch. 


C1OTS eul42 us 35iC. S208. 6972.) 


§ 76-31. Pilot boats to be numbered. — Fach and every pilot vessel in 
Carteret County shall be numbered; and any pilot piloting a vessel or barge in 
or out of the territory as set out in this article, without a number, shall be guilty 
of a misdemeanor and be subject to a fine of not more than fifty dollars or impris- 
oned not more than thirty days, or both, in the discretion of the court. The com- 
missioners of navigation of Beaufort Harbor shall make provision for numbering 
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of pilot vessels as required by this section. All said fines collected under this ar- 
ticle to be applied to the public school fund of Carteret County. (1915, c. 142, 
$8.02,935 058., $2 6973.) 


§ 76-32. Rates of pilotage.—The pilotage for Old Topsail Inlet and 
Beaufort Harbor shall be as follows: For vessels drawing eight feet and under, 
two dollars and fifty cents per foot; ten feet and over eight, three dollars per 
foot ; twelve feet and over ten, four dollars per foot; all over twelve feet, four dol- 
lars and fifty cents per foot. The above fees to be collectible in Beaufort Harbor 
from Middle marsh to Lewis thoroughfare, and from the Neuse River side of the 
inland waterway through the said waterway and out of Beaufort Inlet. For every 
vessel piloted without these bounds an additional charge of fifty cents per foot may 
be charged. The commissioners shall have the rates of pilotage printed or written 
on every license or branch issued by them, and every pilot shall exhibit his license 
to the master of every vessel he has in charge, when demanded by said master. 
The rates of pilotage as set out in this section shall apply to all vessels entering or 
leaving “Old Topsail Inlet’ and “Beaufort Harbor.” C1399 CAO ess” 7 on louie 
c. 639; Rev., s. 4969; 1909, c. 250, s. 1; 1915, ¢.°142,/s. "li COS, 8/6974 aoe 
G74, Ss. 1-3.) 


§ 76-33. Vessels required to take pilots.—All vessels, coastwise or 
foreign, over sixty gross tons shall take a State-licensed pilot from sea to Pier 
One, Morehead City, North Carolina, and from Pier One, Morehead City, 
North Carolina, to sea, and the rates of pilotage shall be the rates as are set out 


in § 76-32. (1921, c. 74, s. 4; C. S.,, s. 6974(a).) 


§ 76-34. Vessel under sixty tons not liable for pilotage. — No pilot, 
acting under the authority of the commissioners of navigation for Old Topsail 
Inlet, shall be entitled to pilotage for any vessel under sixty tons burden, un- 
less such vessel shall have given a signal for a pilot, or otherwise shall have re- 
quired the assistance of a pilot. (1801, c. G00, Susy °1 00, ca /LL, 5. le Ra cme oe 
s. 33; Code, s. 3523; Rev., s. 4970; C. eee TA) 


ARTICLER Os 
Bogue Inlet. 


§ 76-35. Commissioners of navigation for Bogue Inlet.—The board 
of commissioners of the county of Onslow shall appoint five commissioners of 
navigation for Bogue Inlet and its waters. When vacancies occur in said board, 
by refusal to act, by resignation, or otherwise, the remaining members of such 
board shall fill the same until the same be supplied by the appointing board, 
which is directed to be done at the first meeting after the vacancy occurs. And 
the said board shall have the same powers and authority as to pilots and pilotage 
as the commissioners for Old Topsail Inlet and Beaufort Harbor. (1733;8C 
19043 1784 8c 2086) 29R IC Some 25; 1879, c. 216, s. 4; Code, s. 3515; Reyv., 
sy 49715 GS;, $6976: 


§ 76-36. Rates of pilotage.—The branch pilots for Bogue Inlet shall be 
entitled to receive of the commander of such vessel as they may have charge of 
the following pilotage, namely: For bringing any vessel into the said inlet, 
drawing less than seven feet, from the outside of the bar to the anchorage before 
the town, or the customary place in Hill’s Channel, one dollar per foot; for a 
vessel drawing more than seven feet, one dollar and fifty cents per foot; and the 
same fees for pilotage outward as inward. (Code, s. 3535; 1889, c. 121; Rev., 
S.,4972 is GC. S.5)SOULZ.) 
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ARTICLE 4. 
Hatteras and Ocracoke. 


§ 76-37. Board of commissioners of navigation; organization; oath; 
pilots’ licenses.—John W. Rolinson, R. R. Quidley, George L, Styron, Wil- 
liam Balance, and Charles L. Odine shall constitute a board of commissioners of 
navigation for the port of Hatteras Inlet, of the county of Dare; William E. 
Howard, Christopher O. Neal, Sr. and Gilbert O. Neal, of the county of 
Hyde; D. R. Roberts and J. W. Gilgo, of the county of Carteret, shall constitute 
a board of navigation for the port of Ocracoke Inlet, whose duty it shall be to 
meet at Hatteras and Ocracoke respectively three times in each year, or a ma- 
jority of the respective board, after giving at least twenty days’ notice of each 
meeting, and when any person is desirous of becoming a pilot at Hatteras or 
Ocracoke Inlet, over the swashes through Pamlico and Albemarle Sounds, he 
shall be examined by said board, and when found competent to take charge of 
any ship or vessel as a pilot the board shall issue to him a branch and take the 
bond authorized by law, and no person shall be authorized to act as a bar or 
swash pilot unless he shall have a branch from said boards. The said boards 
shall have their offices at Hatteras and Ocracoke respectively, in which shall 
be filed the bonds of the pilots, and every pilot receiving a branch from said 
boards shall pay to the board from which he receives such branch two dollars 
and fifty cents, of which sum the commissioners of Ocracoke who live in Car- 
teret County shall receive ten cents per mile traveling to and from the meeting 
of said board, and the residue shall be divided between all the members of said 
board, and the commissioners shall belong to each board respectively. When 
a vacancy shall occur in either board by death, resignation, or refusal to act, a 
majority thereof of each board shall appoint some suitable person thereto, whose 
residence shall be at the same place where the vacancy occurred; said commis- 
sioners shall keep a regular journal of their proceedings, and before entering 
on the duties of their office they shall take and subscribe before any justice of 
the peace of the counties of Dare, Carteret, or Hyde the following oath: 

I do solemnly swear that I will truly and faithfully and impartially examine 
every person who shall apply to me for a branch, to the best of my ability: So 
help me, God. 

The branch shall expire in three years from the date thereof. (R. Ce cre); 
$924=71871+2,c. 134; 1879) ¢. 216; Code} s. S512 21807, cuol le? Kev, 5.49615 
Cri S070.) 


§ 76-38. Rates of pilotage.—Branch pilots of Ocracoke or Hatteras shall 
be entitled to receive of the commander of such vessel as they may have in 
charge the following pilotage, namely: For every vessel of sixty and not over 
one hundred and forty tons burden, from the other side of the bar, at any place 
within the limits of the pilot ground, to Beacon Island Road, or Wallace’s Chan- 
nel, ten cents for each ton, and the further sum of two and a half cents for each 
ton over one hundred and forty, and two dollars for each vessel over either of 
the swashes (that is, over said swashes either to or from Beacon Island Road, 
or Wallace’s Channel, or over any shoal lying intermediate between either of 
said swashes and Beacon Island Road or Wallace’s Channel); for every ship 
or vessel from the mouth of the swash to either of the ports of New Bern or 
Washington, one dollar per foot, and for every ship or vessel from the same 
place to the port of Edenton, twelve dollars; and to the port of Elizabeth City, 
ten dollars; and the same allowance down as up, and outward as inward. (1794, 
c. 426; 1806, c. 711; 1846, c. 49, ss. 1, 2, 3; R. Cfo. 85,050343'Codet si 13524; 
Reyous. 4902 Ou ss 46979. ) 


§ 76-39. Who may be pilots for Hatteras or Ocracoke Inlet. — The 
said boards shall not issue or grant any branch to pilot vessels through Hatteras 
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Inlet to any person who does not reside in Hatteras precinct, which precinct ex- 
tends from Cape Hatteras lighthouse to Hatteras Inlet. And the said boards. 
shall not issue or grant a branch to pilot vessels through or over Ocracoke In- 
let to any person who does not reside upon the island of Ocracoke or in the 
precinct of Portsmouth. (1856-7, c. 29: 1S/ON Chloe, Se Codeuraratobat Rev., 
s. 4963; C. S., s. 6980.) 

ARTICLE 5, 


General Provisions. 


§ 76-40. Obstructing navigable waters; removing beacons; penalty; 
pilot’s liability.—If any person shall cast or throw from any vessel, into the 
navigable water of Carteret or Onslow counties, of Tar or Pamlico rivers, or 
into the navigable waters of the Cape Fear, or any other river in the State, or 
into any channel of navigable water elsewhere than in a river, any ballast, stone, 
shells, earth, trash, or other substance likely to be injurious to the navigation of 
such waters, rivers, or channel; or if any person shall willfully pull down any 
beacon, stake, or other mark, erected or placed by virtue of any bylaw, order, 
or regulation passed or ordained by any commissioners of navigation, he shall 
be guilty of a misdemeanor and shall forfeit and pay two hundred dollars, to be 
recovered for the use of the commissioners in whose waters the offense was com- 
mitted. If any pilot shall knowingly suffer any such unlawful act to be done, 
and shall not within ten days thereafter give to the said commissioners, or one 
of them, information thereof, such pilot shall likewise be guilty of a misde- 
meanor; and, besides the usual punishment of such offense, on conviction, shall 
be forever incapable of acting as a pilot in the State. (1784, 206," "1 Site 
Ca O57 1833; Ce lA6- one C eS meal 23, 24, 45; 1842, c.-65, s. 4; 1846, ¢. 60 se 
3; KC) "cr 855 see 40, 41 ei Codertes 3537, 3538; Rev., s. 3560; C.°S))'s. 6981.) 

Cited in State v. Eason, 114 N. C. 787, 
19'S. E88 (1894). 


§ 76-41. Obstructing waters of Currituck Sound.—lIt shall be unlaw-- 
ful for any person to obstruct navigation in the waters of Currituck Sound and 
tributaries, and all persons, corporations, companies, or clubs, who have here- 
tofore placed or caused to be placed any hedging across the mouth of a bay,, 
creek, strait, or lead of water in Currituck Sound or tributaries, made of iron, 
wire, or wood or other material, ‘for the purpose of preventing the free passage 
of boats or vessels of any size or class, or to stop the public use of such bay,. 
creek, strait, or lead of water, are required to forthwith remove the same. Any 
person, corporation, or club. violating any of the provisions of this section shall 
be guilty of a misdemeanor, and upon conviction shall be fined not more than: 
fifty dollars nor less than ten dollars, or imprisoned not more than thirty days,. 
at the discretion of the court. (1897 Mer 2775) Reverse 3553 "Cu Gite. 6982. ) 


§ 76-42. Lumbermen to remove obstructions in Albemarle Sound.. 
—If any lumberman shall fail to remove all obstructions placed by him in the: 
waters of Albemarle Sound and its tributaries, as soon as practicable, after they 
have ceased to use them for the purpose for which they were placed in said’ 
waters, from all places where the water is not less than two feet deep, and also 
from all landing places on both sides, for the space of sixty feet from the shore: 
outward, he shall be guilty of a misdemeanor, and fined not less than one dollar 
nor more than fifty dollars, at the discretion of the court. (1880, cn-3750S5.. cee 
Code, s. 3303; Rey., s. 3551; C. ek Se OU Gan) 


§ 76-43. Anchoring in range of lighthouses. — If the master of any” 
vessel shall anchor on the range line of any range of lights established by the 
United States lighthouse board, unless such anchorage is unavoidable, he shall’ 
be guilty of a misdemeanor, and punished by a fine not to exceed fifty dollars.. 
(1883,"c. 165,°s"2 = Code, 5. SOSG FS Revs, se 05507 Gos 6984. ) 
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§ 76-44. Vessels on inland waterways exempt from pilot laws; 
proviso as to steam vessels. — All vessels, barges, schooners, or other craft 


passing through the inland waterway of this State, 


when bound to a port or 


ports in this or any other state, be and the same are hereby exempt from the 
operations of the pilot laws of North Carolina and are not compelled to take a 
State licensed pilot: Provided, that steam vessels not having a United States li- 
censed pilot for the waters navigated on board shall be subject to the State pilot 


laws. ((1917,)c.033 8.92; C. Sis: 6985. ) 


Under the Federal Law.—Vessels pass- 
ing through the inland waterways of the 
State are exempt from the pilot laws by 
the State statutes, subject to the proviso 
of this section; and, under the federal stat- 
utes, whether a vessel has a gross tonnage 
of more than fifteen tons should be deter- 
mined by the method prescribed by the 
federal statutes requiring a pilot; and in an 


§ 76-45. Bond of pilot. — Every 


action for damages alleged to have been 
caused by defendant’s negligence in a colli- 
sion, it is reversible error for the trial judge 
to direct an affirmative answer to the is- 
sue of contributory negligence in navi- 
gating without a pilot upon plaintiff's as- 
sertion that his vessel would carry thirty 
tons. Harris v. Slater, 187 N. C. 163, 121 
S. E. 437 (1924). 


person, before he obtains a commission 


or a branch to be a pilot, shall give bond with two sufficient sureties payable to 


the State of North Carolina, in the sum of five hundred dollars, with condition 
for the due and faithful discharge of his duties, and the duties of his appren- 
tices; and the body appointing such pilot may, from time to time, and as often 
as they may deem it necessary, enlarge the penalty of the bond, or require new and 
additional bonds to be given; and every bond taken of a pilot shall be filed with, 
and preserved by, the said body appointing such pilot in trust for every person 
that shall be injured by the neglect or misconduct of such pilot, or his appren- 
tices; who may severally bring suit thereon for the damage by each one sus- 
fried 7o40¢),207 isa 3eeRy Ci,\ ci 85, s. 6; Code, s. 3487; Rev., s. 307; C. 
Se59. (0986) 


§ 76-46. Pilots to have spyglasses.—Every pilot, within such convenient 
time as the commissioners may direct, who has control over the waters within 
which he acts, shall furnish himself with a good telescope or spyglass, under the 
penalty of fifty dollars, to be paid to the commissioners. (1790, c. 320, s. 3; 
RWG? ce 85, 5.27 Code, 5935177 Rew.,'s!/4973 7'C. S., s. 6987.) 


§ 76-47. Acting as pilot without license.—If any person shall act as 
a pilot, who is not qualified and licensed in the manner prescribed in this chap- 
ter, he shall be guilty of a misdemeanor and upon conviction shall be fined not 
more than $50.00 and not less than $25.00, or imprisoned not more than thirty 
days at the discretion of the court: Provided, that should there be no licensed 
pilot in attendance, any person may conduct into port any vessel in danger from 
stress of weather or in a leaky condition. (1783, c. 194, s. Slot Gris, eS: 
eae Gace oor, 29> \Coden's-2 3019 scRev.s. AO TA emis eels OOOO se 5 Oo nC. 
S20.) 

Editor’s Note.—The 1933 amendment re- 

wrote this section. 


§ 76-48. Penalty on pilot neglecting to go to vessel having signal set. 
—When any pilot shall see any vessel on the coast, having a signal for a pilot, 
or shall hear a gun of distress fired off the coast, and shall neglect or refuse to 
go to the assistance of such vessel, such pilot shall forfeit and pay one hundred 
dollars, to be recovered in the name of the State, one half to the use of the in- 
former and the other half to the master of the vessel, unless such pilot is then 
actually in charge of another vessel. UA eee Se ia oat Fes wale 207. S21 
17 ee. pal 0 Bsaee wR Ceacboo.4 Sera) caCode, ''s; 3521: Rev., s. 4975; C. S., s. 
6989. ) 
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§ 76-49. Pilots may be removed.—Unless otherwise provided in the first 
article of this chapter for the Cape Fear River, whenever any pilot appointed, 
as authorized in this chapter, shall, on trial, be found incompetent, or shall be 
guilty of improper conduct by intoxication or otherwise, or of any misbehavior 
in his office, or shall absent himself from the State for a period of six months, 
the pilot so offending may be removed from his office by the board of commis- 
sioners under whose authority he is acting, by a notice to him in writing; and 
if after such removal he shall attempt to take charge of any vessel, he shall for- 
feit and pay two hundred dollars for the use of said board. And it shall be 
the duty of the board to put up a written notice of the removal, in the public 
places within the port, or publish it in some convenient newspaper. But no pilot 
for the navigation of Hatteras Inlet shall be required to surrender or forfeit 
his branch by reason of absence from the State for a period of less than six 
months. (1784, c. 207, s. 4; 1800, c. 565; 1819, c. 1025, s. 4: R. S., c. 88, ss. 7, 
31 395 Ry Cy C, 89,,51)20., 1809:/0, C. 235, 98/7; 18/0-7. 0 22 16sec oie 
I, 2; Code, ss.3490, 3518; Rev,.s. 49/6:-C. Si, 3. 6990.) 

Entitled to Fees Until Removed. — A _ boat is recoverable by him until the com- 
duly licensed pilot may recover charges for missioners of navigation and pilotage have 
his services, and while his failure to have acted thereon and revoked his license. 
his boat registered and numbered will Davis v. Heide & Co., 161 N. C. 476, 77 S. 
cause a forfeiture of his license, the lawful EE. 691 (1913). 
pilotage charges for the service of such 


§ 76-50. Pilots refused, entitled to pay.—lIf a branch pilot shall go off 
to any vessel bound in, and offer to pilot her-over the bar, the master or com- 
mander of such vessel, if he refuses to take such pilot, shall pay to such pilot, 
if not previously furnished with one, the same sum as is allowed by law for con- 
ducting such vessel in, to be recovered before a justice of the peace, if the sum 
be within his jurisdiction: Provided, that the first pilot, and no other, who shall 
speak such vessel so bound in shall be entitled to the pay provided for in this sec- 
tion. (R. C.,c. 85, 5,32; 1871-2) c. 117; Codea, 3522- Rev s149/8 (CmGmmee 
6991.) 


§ 76-51. Pay of pilots when detained by vessel.—Every master of a 
vessel who shall detain a pilot at the time appointed, so that he cannot proceed 
to sea, though wind and weather should permit, shall pay to such pilot three 
dollars per day during the time of his actual detention. (1858-9, c. 23, s. 7; 
Code; s. 3495; Rev., s. 4979; .C. S., s. 6992.) 


§ 76-52. Rates of pilotage annexed to commission. — The commis- 
sioners of navigation for the several ports of this State shall annex to the 
branch or commission, by them given to each pilot, a copy of the fees to which 
such pilot is entitled. (1784, c. 208, s. 4; 1796, c. 470, s. 5; R. C., «. So SSmee, 
38; Code, ss..3497, 3536; Rev., s, 4980; C. S.,,s, 6993.) 


§ 76-53. Harbor masters; how appointed.—The several boards of com- 
missioners of navigation may appoint a harbor master for their respective ports. 
They shall appoint a clerk to keep books, in which shall be recorded all their 
proceedings. (RiC2.c..83, S.5g9 5 Codes. 6520 hey 640510 aes 6994.) 


§ 76-54. Commissioners of navigation may hold another office.—A 
commissioner of navigation and pilotage shall be deemed a commissioner for a 
special purpose within the meaning of section seven of article fourteen of the 
Constitution of North Carolina, so as not to be prohibited from holding at the 
same time with his commissionership another office under the national or State 
governments. (Ex. Sess. 1913,,c. 76; G. S.;\s, 6995.) 


§ 76-55. Commissioners of navigation to designate place for trash. 
—The several boards of commissioners established by this chapter may, sub- 
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ject to such regulations as the United States may make, designate the places 
whereat, within the waters under their several and respective control, may be 
cast and thrown ballast, trash, stone, and like matter. (1833, c. 146, ss. 1, 2, 3; 
Rep. Cio, 88s 20,724, 45 21 846ec 20063 t ReGe o.185,. 540 31 Code'si"3537% 
Rev., s. 4982; C. S., s. 6996.) 

Cited in State v. Eason, 114 N. C. 787, 
19 S. E. 88 (1894). 


§ 76-56. Harbor master; how appointed where no board of naviga- 
tion.— Where no board of navigation exists the governing body of any incor- 
porated town, situated on any navigable watercourse, shall have power to appoint 
a harbor master for the port, who shall have the same power and authority in 
their respective ports as the harbor master of Wilmington is by this chapter 
given for that port, and shall receive like fees and no others. 

The board of county commissioners of any county is authorized to appoint 
a harbor master for any unincorporated community situated on any navigable 
watercourse in their respective counties. Harbor masters appointed hereunder 
shall have the same power and authority and shall receive the same fees as set 
forth in G. S. 76-18. (Rev., s. 4983; C. S., s. 6997; 1953, c. 445.) 

Editor’s Note. — The 1953 amendment 
added the second paragraph. 


§ 76-57. Rafts to exercise care in passing buoys, etc., penalty.—li 
any person having charge of any raft passing any buoy, beacon, or day mark, 
shall not exercise due diligence in keeping clear of it, or, if unavoidably fouling 
it, shall not exercise due diligence in clearing it, without dragging from its posi- 
tion such buoy, beacon, or day mark, he shall be guilty of a misdemeanor, and 
punished by fine not to exceed fifty dollars. (1883, c. 165, s. 3; Code, s. 3087; 
Rey.) $s: 3545; C.0S., s. 6998.) 


§ 76-58. Interfering with buoys, beacons, and day marks.—If{ any 
person shall moor any kind of vessel, or any raft or any part of a raft, to any 
buoy, beacon, or day mark placed in the waters of North Carolina by the au- 
thority of the United States lighthouse board, or shall in any manner hang on 
with any vessel or raft, or part of a raft, to any such buoy, beacon, or day mark, or 
shall willfully remove, damage, or destroy any such buoy, beacon, or day mark, 
or shall cut down, remove, damage, or destroy any beacon erected on land in 
this State by the authority of the said United States lighthouse board, or 
through unavoidable accident run down, drag from its position, or in any way 
injure any buoy, beacon, or day mark, as aforesaid, and shall fail to give no- 
tice as soon as practicable of having done so, to the lighthouse inspector of the 
district in which said buoy, beacon, or day mark may be located, or to the collec- 
tor of the port, or, if in charge of a pilot, to the collector of the port from which 
he comes, he shall for every such offense be guilty of a misdemeanor and shall be 
punished by a fine not to exceed two hundred dollars, or imprisoned not to ex- 
ceed three months, or both, at the discretion of the court. (1858-9, c. 58, ss. 
Zsa ooo, ca165; s/t Codessma0sa; Revi; is1'354621C.-S., s. 0999.) 


ARTICLE 6. 
Morehead City Navigation and Pilotage Commission. 


§ 76-59. Board of commissioners of navigation and pilotage.—A 
board of commissioners of navigation and pilotage for Old Topsail Inlet and 
Beaufort Bar to consist of three members, none of whom shall be licensed pi- 
lots, is hereby created. The members of the board shall be appointed by the 
Morehead City port commission, and their terms of office shall begin on the 
15th day of July of the year in which they are appointed and continue for four 
years and until their successors shall be appointed and qualified. They shall be 
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and are hereby declared to be commissioners for a special purpose, within the 
purview of section 7, article 14 of the Constitution of North Carolina. It shall 
be the duty of the Morehead City port commission to appoint, on or before the 
Ist day of July, 1947, and on or before the Ist day of July every fourth year 
thereafter, the members of said board of commissioners. A majority of the 
board shall constitute a quorum and may act in all cases. The board shall have 
power to fill vacancies in its membership as they occur during their term, to 
appoint a clerk to record in a book, rules, orders and proceedings of the board, 
and the board shall have authority in all matters that may concern the naviga- 
tion of waters from the Beaufort Sea Buoy to Morehead City, and out of the 
bar and inlet. (1947, c. 748.) 


§ 76-60. Rules to regulate pilotage service.— The board shall from 
time to time make and establish such rules and regulations respecting the quali- 
fications, arrangements, and station of pilots as to them shall seem most advis- 
able, and shall impose such reasonable fines, forfeitures and penalties as may be 
prescribed for the purpose of enforcing the execution of such rules and regula- 
tions. The board shall also have power and authority to prescribe, reduce and 
limit the number of pilots necessary to maintain an efficient pilotage service for 
Old Topsail Inlet and Beaufort Bar, as in its discretion may be necessary: Pro- 
vided, that the present number of two pilots now actively engaged in the serv- 
ice shall not be reduced except for cause or by resignation, disability, or death. 
The board shall have power and authority to organize all pilots licensed by 
it into a mutual association, under such reasonable rules and regulations as the 
board may prescribe; any licensed pilot refusing to become a member of such 
association shall be subject to suspension, or to have his license revoked, at 
the discretion of the board. (1947, c. 748.) 


§ 76-61. Examination and licensing of pilots. —’The board, or a ma- 
jority of them, may from time to time examine, or cause to be examined, such 
persons as may offer themselves to be pilots for Old Topsail Inlet and Beaufort 
Bar, and shall give to such as are approved commissions under their hands and 
the seal of the board, to act as pilots for Old Topsail Inlet and Beaufort Bar; 
and the number of pilots so commissioned, shall be left to the discretion of the 
board. (1947, c. 748; 1953, c. 436, s. 1.) 

Editor’s Note. — The 1953 amendment number of pilots commissioned at one 
deleted the former provision limiting the time to three. 


§ 76-62. Appointment and regulation of pilots’ apprentices. — The 
board is hereby authorized to appoint in its discretion apprentices, and to make 
and enforce reasonable rules and regulations relating to apprentices. No ap- 
prentice shall be required to serve for a longer period than three years in order 
to obtain a license to pilot vessels of a draught of not exceeding fifteen (15) 
feet, and one year thereafter for a license to pilot vessels of any draught. No 
one shall be entered as an apprentice who is under the age of 21 years. (1947, 
on VIL RMI Sy ce lem ce 742) 

Editor’s Note. — The 1953 amendment of two licensed pilots,” formerly appearing 
deleted the words “nor shall the board li- at the end of this section. 
cense a pilot except upon written approval 


§ 76-62.1. Renewal of license; license fee.—All licenses shall be re- 
newed annually upon payment of a fee of five dollars ($5.00); provided, the 
holder of such license shall have during the year preceding the date of such 
renewal, complied with the provisions of this article and the reasonable rules 
and regulations prescribed by the board under authority hereof. (1947, c. 748.) 


§ 76-63. Expenses of the board.—Each pilot, or the association of pilots, 
when organized as in this article provided, shall pay over to the board under such 
reasonable rules as the board shall prescribe two per cent (2%) of each and 
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every pilotage fee received, for the purpose of providing funds to defray the 
necessary expenses of the board. (1947, c. 748.) 


§ 76-64. Pilots to give bond.—Every person before being commissioned 
as a pilot shall give bond for the faithful performance of his duties, with two 
or more personal sureties or a bond in some surety company licensed to do 
business in North Carolina payable to the State of North Carolina in the sum 
of five hundred ($500.00) dollars; the board may, from time to time, and as 
often as it may deem necessary, enlarge the penalty of the bond, or require new 
or additional bonds to be given in a sum or sums not to exceed in all, one thou- 
sand ($1,000.00) dollars. Every bond taken of a pilot shall be filed with and 
preserved by the board in trust for every person, firm, or corporation, who 
shall be injured by the neglect or misconduct of such pilots, and any person, 
firm, or corporation so injured may severally bring suit for the damage by each 
one sustained. (1947, c. 748.) 


§ 76-65. Permission to run as pilots on steamers; other ports. — 
The board shall have power to grant permission in writing to any pilot in good 
standing and authorized to pilot vessels, to run regularly as pilots on steamers 
running between Old Topsail Inlet and Beaufort Bar, and the port of More- 
head City, and other ports of the United States, under such rules and regula- 
tions as the board shall prescribe. (1947, c. 748.) 


§ 76-66. Cancellation of licenses.—The board shall have the power to 
call in and cancel the license of any pilot who has refused or neglected, except 
in case of sickness, his duty as a pilot. Any pilot who has been absent from the 
State for a longer period than six months in succession shall, upon his return, 
surrender his license to the board, or the board may declare the same void, ex- 
cept when such absence has been under permission from the board as provided 


above. (1947, c. 748.) 


§ 76-67. Jurisdiction over disputes as to pilotage.—Each member of 
the board shall have power and authority to hear and determine any matter of 
dispute between any pilot and any master of a vessel, or between pilots them- 
selves, respecting the pilotage of any vessel and any one of them may issue a war- 
rant against any pilot for the recovery of any demand which one pilot may 
have against another, relative to pilotage, and for the recovery of any for- 
feiture or penalty provided by law, relating to pilotage in Old Topsail Inlet and 
Beaufort Bar, or provided by any bylaw or rule or regulation enacted by the 
board by virtue of any such law, which warrant the sheriff or any constable in 
Carteret County, shall execute together with any other process authorized by 
this article. On any warrant issued as herein provided any one of said com- 
missioners may give judgment for any sum not exceeding five hundred 
($500.00) dollars, and may issue execution thereon, in like manner as is pro- 
vided for the issuing of execution of judgments rendered by justices of the 
peace, which writ of execution shall be executed agreeably to the law regulating 
the levy and sale under executions issuing from courts of justices of the peace. 
Any member of the board shall have authority to issue summons for witnesses 
and to administer oaths, and hearings before any member of the board and any 
matters as provided in this section shall conform as nearly as may be to proce- 
dure provided by law in the courts of justices of the peace. From any judg- 
ment rendered by any member of the board, either party shall have the right 
of appeal to the Superior Court of Carteret County, in like manner as is pro- 
vided for appeals on judgments of justices of the peace. (1947, c. 748.) 


§ 76-68. Retirement of pilots from active service.—The board shall 
have and is hereby given authority in its discretion, and under such reasonable 
rules and regulations as it may prescribe, to retire from active service any pilot 
who shall become physically or mentally unfit to perform his duties as pilot, and to 
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provide for such pilot or pilots so retired such compensation as the board shall 
deem proper: Provided, however, that no pilot shall be retired, for physical or 
mental disability, unless and until such pilot shall have first been examined by 
the public health officer or county physician of Carteret County, and such pub- 
lic health officer or physician shall have certified, either separately or jointly, 
to the board the fact of such physical or mental disability. (1947, c. 748.) 


§ 76-69. When employment compulsory; rates of pilotage.—All 
vessels, coastwise or foreign, over 60 gross tons, shall on and after the lst day 
of August, 1947, take a State licensed pilot from Beaufort Sea Buoy to More- 
head City and from Morehead City to sea, and the rates of pilotage shall be 
such as may be prescribed from time to time by the board of commissioners. 

Vessels calling at the port solely for the purpose of obtaining bunkers shall 
pay one half of the fees prescribed by the said board. (1947, c. 748.) 


§ 76-70. Pay for detention of pilots. — Every master of a vessel who 
shall detain a pilot at the time appointed so that he cannot proceed to sea, though 
wind and weather permit, shall pay such pilot ten dollars ($10.00) per day 
during the time of his actual detention, the pilot shall have due notice from the 
master or agent of said vessel. (1947, c. 748.) 


§ 76-71. Vessels not liable for pilotage.—Any vessel coming into 
Morehead City from sea without assistance of a pilot, the wind and weather 
being such that such assistance or service could not have been reasonably given, 
shall not be liable for pilotage inward from sea, and shall be at liberty to depart 
without payment of any pilotage, unless the service of a pilot be secured. (1947, 
c. 748.) 


§ 76-72. First pilot to speak vessel to get fees. — The first licensed 
pilot speaking a vessel from a regularly numbered pilot boat of this board shall 
be entitled to the pilotage fees over Old Topsail Inlet and Beaufort Bar to 
Morehead City, and out to sea again. Provided, said pilot shall be ready and 
willing to serve as pilot when the vessel is ready to depart, due notice having 
been given by the master or agent to said pilot. (1947, c. 748.) 


§ 76-73. Vessels entering for harborage exempt.—Any vessel coming 


in from sea for harbor shall not be required to take a pilot either from sea inward 
or back to sea. (1947, c. 748.) 
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Chapter 77. 


Rivers and Creeks. 


Article Le Sec. 
Commissioners for Opening and Clearing 77-8. Repairing breaks. 

Streams. 77-9. Entry upon lands of another to 
Sec. make repairs. 


77-1. County commissioners to appoint ie Draws in bridges. 
( 


. Public landings. 


commissioners. 
77-2. Flats and appurtenances procured. Article 2. 
77-3. Laid off in districts; passage for f ; 
fish. Obstructions in Streams. 
77-4. Gates and slopes on milldams. 77-12. Obstructing passage of boats. 
77-5. Owner to maintain gate and slope. 77-13. Obstructing streams a _ misde- 
77-6. Gates and slopes discontinued. meanor. 
77-7. Failure of owner of dam to keep 77-14. Obstructions in streams and drain- 
gates, etc. age ditches. 


ARTICLE 1. 
Commissioners for Opening and Clearing Streams. 


§ 77-1. County commissioners to appoint commissioners. — Where 
any inland river or stream runs through the county, or is a line or their county, 
the boards of commissioners of the several counties may appoint commissioners 
to view such river or stream, and make out a scale of the expense of labor with 
which the opening and clearing thereof will be attended; and if the same is 
deemed within the ability of the county, and to be expedient, they may appoint 
and authorize the commissioners to proceed in the most expeditious manner in 
opening and clearing the same. (Code, s. 3706; 1887, c. 370; Rev., s. 5297; C. 
SEES 4/7 G00),) 

Cross Reference. — As to building 
bridges, see § 136-68 et seq. 


§ 77-2. Flats and appurtenances procured. — The board of county 
commissioners appointing the commissioners may direct them to purchase or hire 
a flat with a windlass and the appurtenances necessary to remove loose rock 
and other things, which may by such means be more easily removed, and allow 
the same to be paid for out of the county funds. (1785, c. 242, s.2; R. C., ¢. 100, 
Ser Code 12. 3/085 Revi Ss. D200, 9,08. /O00,) 


§ 77-3. Laid off in districts; passage for fish.—The board of county 
commissioners may appoint commissioners to examine and lay off the rivers 
and creeks in their county; and where the stream is a boundary between two 
counties, may lay off the same on their side; in doing so they shall allow three 
fourths for the owners of the streams for erecting slopes, dams and stands; and 
one-fourth part, including the deepest part, they shall leave open for the passage 
of fish, marking and designating the same in the best manner they can; and if 
mills are built across such stream, and slopes may be necessary, the commission- 
ers shall lay off such slopes, and determine the length of time they shall be kept 
open; and stich commissioners shall return to their respective boards of county 
commissioners a plan of such slopes, dams, and other parts of streams viewed 
ardbontyeyeds 9 1/G/,) cz /2 cre oR. Cac, 100-"s. 5°) Code, s.\.3710 >" Rev.,"s. 
SOULE eos, S)-/3072) 

Cross References. — See note to § 77-4. streams, see §§ 113-251 and 113-252. As to 
As to obstructing passage of fish in erecting artificial islands or lumps in public 
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waters, see § 14-133. As to injuries to dams 
and water channels of mills and factories, 
see § 14-142. 

Cited in Gwaltney v. Scottish Carolina 


Cu. 77. RIVERS AND CREEKS 


§.77-9 


Timber cetcyn Conmlulade Ne @an54 7 lO oes 
692 (1892); Hutton v. Webb, 124 N. C. 749, 
33 S. E. 169 (1899). 


§ 77-4. Gates and slopes on milldams.—The commissioners appointed 


by the board of county commissioners to examine and lay off the rivers and 
creeks within the county, or where the stream is a boundary between counties, 
Shall have power to lay off gates, with slopes attached thereto, upon any mill- 
dam built across such stream, of such dimensions and construction as shall be 
sufficient for the convenient passage of floating logs and other timber, in cases 
where it may be deemed necessary by the said board of county commissioners ; 
and they shall return to the board of county commissioners appointing them a 
plan of such gates, slopes, and dams in writing. (1858-9, c. 26, s. 1; Code, s. 3712; 


REVS oOU ChE OES Oba} 

Only Applicable to Floatable Streams. 
— It would seem that the statute was 
passed entirely with reference to floatable 
streams because without condemnation the 
commissioners would have no right to en- 
ter upon and clean out beds of streams 
which were not natural highways. Com- 
missioners v. Catawba Lumber Co., 116 N. 
(Cy iL, BTS, 1B, Oil GSO). 

Dams Built under Permit. — Authority 
over streams, conferred upon county com- 


peached by allegations of fraud or other 
illegal conduct, is a bar to the remedy by 
injunction. Therefore, a defendant will not 
be restrained from erecting a dam across a 
stream, when he is proceeding under the 
permit and direction of the commissioners. 
MeLatughlin v. Hope Mig?) Co, *10seN ae: 
100, 9 S. E. 307 (1889). 

Cited in Gwaltney v. Scottish Carolina 
Timber, etc, \Co.,) 111 IN. °C) 547 216 eee 
692 (1892). 


missioners while it stands and is unim- 


§ 77-5, Owner to maintain gate and slope. — Upon the confirmation 
of the report made by the commissioners, and notice thereof given to the owner 
or keeper of said mill, it shall be his duty forthwith to construct, and thereafter 
to keep and maintain, at his expense, such gate and slope, for the use of persons 
floating logs and other timber as aforesaid, so long as said dam shall be kept up, 
or until otherwise ordered by the board of county commissioners. (1858-9, c. 
20,.8. 22 Codes 3/15 Rev, S. 05056) mest o0o 9) 


§ 77-6. Gates and slopes discontinued.—The commissioners appointed 
as aforesaid, at any time that they may deem such gate and slope no longer 
necessary, may report the fact to their respective boards of county commissioners, 
and said boards of county commissioners may order the same to be discontinued. 


(1858-976. 20,833, Codexsa37laRevensy 580440, Ss5../370: ) 


§ 77-7. Failure of owner of dam to keep gates, etc.—If any owner 
or keeper of a mill, whose dam is across any stream, shall fail to build a gate 
and slope therein, or thereafter to keep and maintain the same as required by 
commissioners to lay off rivers and creeks, he shall be guilty of a misdemeanor. 
(1358-00 C20, cat: COdC. 6. 10/ Log sevens 3 3657 mo momo /.m) 

Cited in Letterman v. Mica Co., 249 N. 
C..769, 107 ©. B. (2d)1758. (1959). 


§ 77-8. Repairing breaks. — Wherever any stream of water which is 
used to propel machinery shall be by freshet or otherwise diverted from its 
usual channel so as to impair its power as used by any person, such person shall 
have power to repair the banks of such streams at the place where the break oc- 
curs, so as to cause the stream to return to its former channel. (1879, c. 53, s. 1; 


Coder s.*37 160" ev oom 5505 7 Co easmeyo/25) 


§ 77-9. Entry upon lands of another to make repairs.—In case the 
break occurs on the lands of a different person from the one utilizing the 
stream, the person utilizing the stream shall have power to enter upon the lands 
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of such other person to repair the same, and in case such person objects, the 
clerk of the superior court of the county in which the break occurs shall, upon 
application of the party utilizing the stream, appoint three disinterested free- 
holders, neither of whom shall be related to either party, who after being duly 
sworn shall lay off a road, if necessary, by which said person may pass over the 
lands of such other person to the break and repair said break from time to time 
as often as may be necessary, so as to cause the stream to return to its original 
channel, and assess any damage which may thereby be occasioned: Provided, the 
party upon whose land the work is proposed to be done shall have five days’ notice 
in writing served on him or left at his place of residence: Provided further, that 
it shall be the duty of said commissioners to assess the damage of anyone on 
whose land the road shall be laid off to be paid by the applicant for said road: 
Provided, also, that either party shall have the right of appeal to the superior 


Pourtmiels/, G0) ,0s 21000. se3/1/ aRey.e SUG Cio S, 75/50) 


§ 77-10. Draws in bridges.—Whenever the navigation of any river or 
creek which, in the strict construction of law, might not be considered a navigable 
stream, shall be obstructed by any bridge across said stream, it shall be lawful 
for any person owning any boat plying on said stream to make a draw in such 
bridge sufficient for the passage of such boat; and the party owning such boat 
shall construct and maintain such draw at his own expense, and shall use the 
same in such manner as to delay travel as little as possible. (1879, c. 279, ss. 1, 
en COMMS 1 Uae RCV ee DOUS IO Oe St 70/4.) 

Cited in Staton y. Wimberly, 122 N. C. 
107, 29 S. EB. 63 (1898). 


§ 77-11. Public landings.—The board of county commissioners may es- 
tablish public landings on any navigable stream or watercourse in the county 
upon petition in writing. Unless it shall appear to the board that the person 
owning the lands sought to be used for a public landing shall have had twenty 
days’ notice of the intention to file such petition, the same shall be filed in the 
office of the clerk of the board until the succeeding meeting of the board, and 
notice thereof shall be posted during the same period at the courthouse door. 
At said meeting of the board, the allegations of the petition shall be heard, and 
if sufficient reason be shown, the board shall order the establishment of the public 
landing. 

The board is authorized to enter upon any land and locate a public landing 
after service of notice on the landowner that a landing is to be established 
under the authority of this section. If the board and landowner cannot agree 
on the damages, if any, the board shall, on the expiration of sixty days from the 
completion of the landing, cause to be summoned three disinterested freeholders 
of the county, who shall go upon the land and assess the damages and benefits 
according to the general law. All damages assessed shall be a county charge. 
In assessing damages, the jury shall take into consideration any special benefits 
accruing to the landowner, and if such benefits exceed the damages, the amount 
of such excess of benefits shall be assessed against the landowner and constitute 
a lien on the land adjoining the landing, and shall be collected in the same 
manner as county taxes. The board shall order how the costs shall be paid. 

No suit shall be instituted by a landowner for damages for the location of 
the landing earlier than sixty days, nor later than six months, after the 
completion of the landing. Either party may appeal to the superior court 
for the assessment of damages and benefits, where the matter shall be 
heard de novo by the court and jury. No cost shall be awarded against the 
county upon appeals when the recovery awarded on appeal is not more favor- 
able to the appellant than the award of the referees. All places heretofore 
established as public landings shall remain such. (1784, c. 206, s. 4; 1789, 
GH GEm yy OURS oly se37al 793) GnGc0; 1813@eM S62 espe -18228ca 139 s0e2; 
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RiiCy,1¢,/60,' solic LOLs ssk2, 4; 1669. scx 20s Sstibsect"2929187 226) cm tae. var 
3; 1879, c. 82, s. 9; Code, ss. 2038, 2040, 2982; Rev., ss. 2684, 2685, 5308; 1917, 


C1284 S39 sH LOL, ic 68} Casi sses00/, 3/62137030/ 3758) 


ARTICLE 2. 
Obstructions in Streams. 


§ 77-12. Obstructing passage of boats.—If any person shall obstruct 
the free passage of boats along any river or creek, by felling trees, or by any 
other means whatever, he shall be guilty of a misdemeanor. (1796, c. 460, s. 2; 
RoC Cc OOS IO. Code, ci 3y Lin them ecucoGletle eam o7Ce 

Cross Reference.—See note to § 77-13. 
Cited in Hutton v. Webb, 124 N. C. 749, 
33 S. E. 169 (1899). 


§ 77-13. Obstructing streams a misdemeanor. — If any person shall 
willfully fell any tree, or willfully put any obstruction, except for the purposes 
of utilizing water as a motive power, in any branch, creek, or other natural 
passage for water, whereby the natural flow of water through such passage is 
lessened or retarded, and whereby the navigation of such stream by any raft or 
flat may be impeded, delayed, or prevented, the person so offending shall be 
guilty of a misdemeanor, and fined not to exceed fifty dollars, or imprisoned 
not to exceed thirty days. Nothing in this section shall prevent the erection of 
fish dams or hedges which do not extend across more than two thirds of the 
width of any stream where erected, but if extending over more than two thirds 


of the width of any stream, the said penalties shall attach. 


(1872-3% "ca 10/msc 


Lei Code es 112 Si Revs "3 550Ui Gr oven /O77/.0) 


Compared with Common-Law Offense. 
—At common law it was an offense to 
obstruct any navigable stream, but by this 
section, unless the act is willful and not 
for the purpose of utilizing the water as a 
motive power the offense is not indictable. 
State v. Narrows Island Club, 100 N. C. 
477.5 9, By4il (1888); State v. Baum, 128 
N. C. 600, 38 S. E. 900 (1901). 


“Motive Power” Defined. — Water used 
in “sluicing”’ is not used as a “motive 
power” within the meaning of this section. 
The section has obvious reference to the 
use of the energies of water dammed, as a 
moving force, and not to the operation of 
the current in motion. State v. Duplin 
Canal Co., 91 N. C. 637 (1884). 

“Or” Construed to Read “And”. — The 
word “and” between the words “retarded” 
and “whereby” formerly read “or,” and 
the courts in potate: view OOl,.874..N) Gib 402 
(1876), held that the word “or” should 
fead) vatid.- 


Section Applicable to Navigable Streams. 
—If a creek is not navigable an obstruc- 
tion cannot “impede, delay, or prevent” 
navigation, and so there is no violation of 
the statute by cutting trees so as to ob- 
struct a nonnavigable stream. State v. 
Pool, 74 N. C. 402 (1876). 

Section Applicable Though Stream Is 


Private Property. — The bed of a lake or 
watercourse may be private property, but 
if the waters are navigable in their natural 
state the public have an easement of navi- 
gation in them, which easement the owner 
of the soil cannot obstruct. State v. Nar- 
rows» island (Clubs 100Niw CsA viz Sami 
411 (1888). 


Indictment.—The indictment under this 
section must charge that the obstruction 
was not “for the purpose of utilizing.” 
Such a charge is not necessary in an in- 
dictment for obstructing waters, at com- 
mon law. State v. Narrows Island Club, 
100. N} Ci472 SPBe 417 1888) 

Railroad Bridges. — A railroad bridge 
built over a navigable stream if obstructing 
passage of vessels is a nuisance, and tear- 
ing a portion of it down so that vessels 
may pass is not indictable. State v. Par- 
rott, 71.N.-CN311 1874). 


Action for Damages. — In an action 
wherein actual damages were claimed, with 
punitive damages, for damming a naviga- 
ble stream, made a misdemeanor by this 
section, it was held that to recover punitive 
damages it was insufficient to show merely 
that the stream was obstructed to plain- 
tiff's damage, it being necessary to prove, 
in such cases, malice, fraud, wanton or 
willful disregard of the plaintiff’s rights, or 
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other circumstances of recklessness or ag- Cited in Gwaltney v. Scottish Carolina 
gravation. Warren v. Coharie Lumber Co., Timber, etc., Co., 111 N. C. 547, 16 S. E. 
154 N. C. 34, 69 S. E. 685 (1910). 692 (1892). 

§ 77-14. Obstructions in streams and drainage ditches. — If any 


person, firm or corporation shall fell any tree or put any slabs, stumpage, saw- 
dust, shavings, lime, refuse or any other substances in any creek, stream, river 
or natural or artificial drainage ravine, ditch or other outlet which serves to re- 
move water from any land whatsoever whereby the natural and normal drain- 
age of said land is impeded, delayed or prevented, the person, firm or cor- 
poration so offending shall remove such above-described obstruction or substance 
within seven calendar days and, upon failure to so remove, shall be guilty of a 
misdemeanor and fined or imprisoned in the discretion of the court: Provided, 
however, nothing herein shall prevent the construction of any dam not otherwise 
prohibited by any valid local or State statute or regulation. 

All sheriffs, wildlife protectors, highway patrolmen and township constables, 
or other persons knowing of such violations, shall report to the board of county 
commissioners, of the county in which such above-described obstruction of drain- 
age takes place, the names of any persons, firms or corporations violating the pro- 
visions of this section, and it shall be the duty of the chairman of the board of 
county commissioners to report to the county court solicitor, if there is one, and, 
if not, to the district solicitor, facts and circumstances showing the commission of 
any offense as defined herein, and it shall be the duty of the solicitor to prosecute 
such violators. ‘The provisions of this section shall not apply to the counties of 
Chatham, Forsyth, Franklin, Gaston, Halifax and Lee. (1953, c. 1242; 1957, 
ee 1959, cc, 160-1125) 

Editor’s Note. — The 1957 amendment “Edgecombe” from the list of counties at 
rewrote and greatly extended the first the end of the section, and the second 
paragraph and added the second para- 1959 amendment substituted in line five 
graph. the words “any land whatsoever” for the 

The first 1959 amendment deleted words “farm or agricultural lands.” 
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Securities Law. 


§ 78-1 
Sec 

78-1. ‘Title. 

78-2. Definitions. 

78-3. Exempted securities. 


78-4. ‘Transactions exempted from opera- 
tion of this chapter. 

78-5. Burden of proof as to such trans- 
actions. 

78-6. Registration of securities. 

78-7. Advertisement of securities. 

78-8. Registration by notification. 

78-9. Registration by qualification. 

78-10. Consideration of application by Sec- 


retary of State. 
. Hearing before Secretary of State. 
. No representation to be made of 
endorsement. 
. Register of qualified securities. 


DEC, 

78-14. Report to Secretary of State. 

78-15. Examination and examiners. 

78-16. Complaints, investigations, findings 
Olmiacuse 

78-17. Certain information and_ records 
open to inspection by public. 

78-18. Appeal. 

78-19. Dealers and salesmen; registration. 

78-20. Assistants, clerks, etc., employment 
of. 

78-21. Fee paid into State treasury; ex- 


penses of administration. 
. Remedies. 
. Violation of chapter; punishment. 
4. Foreign corporations to name proc- 
ess officer within State. 


78-1, Title. — This chapter may be cited and shall be known as the 


“Securities Law” of the State of North Carolina. 


149, s. 1; 1943, c. 104, s. 1.) 

I. In General. 

II. Note to § 6363, Consolidated Statutes. 
III. Note to § 6367, Consolidated Statutes. 
IV. Note to § 6372, Consolidated Statutes. 


I. IN GENERAL. 


Editor’s Note. — The 1927 amendment 
repealed the law of 1925 and substituted 
new provisions therefor. See Durham 


Citizens Hotel Corp. v. Dennis, 195 N. C. 
420, 142 S. E. 578 (1928). 
The 1943 amendment 
words “Securities Law” 
“Capital Issues Law.” 

The following note includes cases de- 
cided under the present statutes—placed 
under the analysis line “I. In General.”— 
and cases decided under §§ 6363 to 6375, 
Consolidated Statutes, prior to their repeal 
by Laws 1925, c 190 and Laws 1927, c 
149, s. 26—placed under appropriate analy- 
sis lines. Said §§ 6363 to 6375 pertained to 
similar subject matter, and it is believed 
the decisions construing those provisions 
will be of value in considering the present 
chapter. 

An article discussing the history of blue 
sky laws and summarizing the various 
statutes will be found in 3 N. C. Law Rev. 
150 et seq. The North Carolina cases are 
also discussed. 

Chapter Is within Police Power. — The 
regulation of the sale of securities for the 
protection of the public is within the police 
power of the State. State v. Allen, 216 N. 
C,. 62159575. He(ed)ne44, (1939). 


substituted the 
for the words 


(1925, ¢, 190), Sil 02 aes 


Application of Chapter. — This chapter 
applies where money is invested in stock, 
securities, profit-sharing agreements, etc., 
with the purpose of securing an income 
from the employment of the money, and 
a contract whereby the owner of a copy- 
right system gives the exclusive right to 
another to operate the system in certain 
counties, and in return is to receive a per- 
centage of the gross receipts from the 
operation of the system, with further pro- 
vision for a division of net profit from 
sales or contracts written by either party, 
does not contemplate the placing of money 
in a way to secure an income from its em- 
ployment, but the earning of a portion of 
the gross receipts in return for individual 
services, and the agreement is not a profit- 
sharing scheme or investment contract 
within the intent and meaning of the stat- 
ute. State v. Heath, 199 N? Cais t5ame 
E. 855 (1930). 


II. NOTE TO § 6363, CONSOLIDATED 
STATUTES. 


Constitutionality— It is within the police 
power of the State to pass a statute for the 
protection of its citizens against the sale to 
them of worthless shares of stock in specu- 
lative companies in the exercise of a power 
in the State reserved from that grant to 
the federal government, and such a statute 
does not contravene either the State or 
federal Constitution. State v. Fidelity, etc., 
Co47191) NAC) 63491825 a heeroondseae 

The purpose of “Blue Sky Laws” is to 
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protect the general public from “wildcat” 
organizers, promoters and their agents, 
whether foreign or domestic, preying up- 
on an unsuspecting and confiding public 
by selling “blue sky stock,” without obtain- 
ing license and giving bond. State v. 
Bidelity. etes Co. 191) Nw G5634,.182 So B: 
792 (1926). 

The object of the “Blue Sky Laws” is 
not only to keep worthless stock off the 
market but to make actual values and par 
values correspond. Thus, if the par value 
of a share of stock is one hundred dollars, 
the part of the assets of the corporation 
represented by a share of stock must be 
worth one hundred dollars. 1 N. C. Law 
Rev. 27. 

Scope of Section.—A corporation was an 
‘investment company” offering to the 
public an investment in lands and fig or- 
chards in Georgia. It was also offering the 
“obligation of said corporation” to culti- 
vate said land, and giving its contract to 
make title in compliance with certain 
terms; and, lastly, it was offering for sale 
“evidences of property.” Under all three of 
these provisions it was within the scope of 
§ 6363. State v. Agey, 171 N. C. 831, 88 S. 
FE. 726 (1916). 

Limitations of Suit—Contracts of in- 
demnity against loss, or surety bonds, for 
the faithful performance of a building con- 
tract were regarded in the nature of con- 
tracts of insurance coming under the pro- 
visions of § 6363 and any conflicting re- 
striction in such a contract as to the time of 
bringing an action to recover damages for 
the breach of the contract was void. Guil- 
ford Lumber Mfg. Co. v. Johnson, 177 N. 
Ca44s ino. 7325 (1919): 

Process and Service.—Section 6363 did 
not require service of process upon the In- 
surance Commissioner, in cases of bonding 
companies, although licensed by the In- 
surance Commissioner; service on a local 
agent was sufficient. Pardue v. Absher, 174 
N. C. 676, 94 S. E. 414 (1917). 

Agent’s Liability for Violation. — The 
failure or refusal of the corporation to 
comply with the requirements of our stat- 
utes to obtain a license made the defend- 
ant, its agent, guilty of the offense charged. 
State v. Agey, 171 N. C. 831, 88 S. E. 726 
(1916). 

One who sold certificates of shares of 
stock in a corporation upon a commission 


basis without having obtained a license to, 


do so came within the inhibition of § 6363, 
though the sale might have been effected 
by another acting through such solicitor 
without compensation. Burlington Hotel 
Corp. v. Bell, 192 N. C. 620, 135 S. E. 616 
(1926). 
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Enforcement of Contract.—Where a sub- 
scription contract for purchase of shares of 
stock in a corporation was procured by one 
who had not obtained a license from the 
Commissioner of Insurance, the contract 
was not enforceable against the subscriber. 
Burlington Hotel Corp. v. Bell, 192 N. C. 
620, 135 S. E. 616 (1926). 

Contract to Be Performed in Another 
State—Where a foreign corporation had 
issued a bond indemnifying a North Caro- 
lina concern against loss under a contract 
with an agency, located in another state, 
established to collect moneys, etc., for in- 
surance premiums, which bond was de- 
livered to the agent to be sent to the in- 
demnified here for approval and ac- 
ceptance, the contract of indemnity was to 
be construed and enforced in accordance 
with our own laws. Dixie Fire Ins. Co. v. 
American Bonding Co., 162 N. C. 384, 78 
S. 1. 430 (1913). 

Domestic Corporations. — Section 6363 
applied to sales of stock in a domestic cor- 
poration as well as a foreign one, irrespec- 
tive of whether the same was either fraud- 
ulently procured or fell within the intent 
and meaning of the “Blue Sky Law.” Burl- 
ington Hotel Corp. v. Bell, 192 N. C. 620, 
eS. ee LOW U2G 


Notes given for the purchase of shares 
of stock in a corporation being organized 
were not void for noncompliance with the 
provisions of §§$ 6363 and 6367, when the 
shares were not put upon the market by 
agents, or commissions paid to anyone for 
procuring subscriptions thereto. Durham 
Citizens Hotel Corp. v. Dennis, 195 N. C. 
420, 142 S. E. 578 (1928), citing and dis- 
tinguishing Burlington Hotel Corporation 
vs Dell. 192 N. C. 620, 135.0, F, 616 (1926). 


Cited in Hotel Corporation v. Dixon, 196 
N. C. 265, 145 S. E. 244 (1928). 


III. NOTE TO § 6367, CONSOLI- 
DATED STATUTES. 


Fraudulent Representations. — If the 
agent selling the stock represented to the 
plaintiff that certain parties would devote 
their time to the business, and that the 
statute had been complied with, and that 
the stock would not be sold below a certain 
price, such representation if false within 
the knowledge of the defendant constituted 
actionable fraud. McNair v. Southern 
States Pinance Co., 191 ,N. C. 710, 133. S. 
FE. 85 (1926). 

Knowledge of the Plaintiff. — When 
plaintiff did not know, and was not in a 
position to know of the falsity of the rep- 
resentations as made to him the parties 
would not be considered in pari delicto. 
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McNair v. Southern States Finance Co., 
191° Ny ‘GC. 7109138 4S. eS 85" (1926). 

Recovery of Damages.—A purchaser of 
shares of stock could recover damages up- 
on the false representations of the seller 
that all of the provisions of the blue sky 
law, § 6367, had been complied with, with 
the burden of proof on the purchaser, the 
plaintiff in the action, to show his damages 
arising therefrom. McNair v. Southern 
States inance: Gon GimN Ge Cu LOM Le Siot 
E. 85 (1926). 


Domestic Corporations.—The law was at 
first applied only to foreign corporations, 
but by Laws 1919, c. 121, it was made to 
apply as well to domestic corporations. The 
law appeared in toto in §§ 6363-6375, and 
the provision which in itself was known as 
the “Blue Sky Law,” was § 6367. 3 N. C. 
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formed in other states, but also to domestic 
corporations. Seminole Phosphate Co. v. 
Johnson, 188 N. C. 419, 124 S. E. 859 
(1924). See also Burlington Hotel Corp. 
v. Bell, 192 N. C. 620, 135 S. E. 616 (1926). 

Notes Given for Stock.—Where a nego- 
tiable note was given for shares of stock in 
a corporation, solicited in violation of the 
blue sky law, the note was voidable against 
a holder who had acquired it with notice 
of the illegality or fraud in the procure- 
ment of the instrument. Planters Bank, 
etc., Co. v. Felton, 188 N. C. 384, 124 S. E. 
849 (1924). 

IV. NOTE TO § 6872, CONSOLI- 

DATED STATUTES. 

Liability for Principal’s Act—vThe State 
has a right to require evidence of good 
faith, of assets, and of responsibility from 


Law Rev. 151. 


The requirements of § 6367 as to solicit- 
ing the purpose of shares of stock in a cer- 
tain corporation in accordance with certain 
conditions applied by statutory amend- 
ment of 1919 not only to corporations 


nonresidence parties offering to sell our 
people “investments” or “evidences of 
property” on contracts. An agent of a 
company who fails to do this, in defiance 
of our laws, is properly found guilty. State 
v. Agey, 171 N. C. 831, 88 S. E. 726 (1916). 


§ 78-2. Definitions.—(a) Intangible Assets. — The term “intangible as- 
sets” shall mean and include patents, formulae, good will, promotions, trade 
brands, franchises, evidences of indebtedness or corporate securities, titles or 
rights in and to intangible property, and all other like assets. 


(b) Issuer—The term “issuer” shall include every person who proposes to 
issue or who issues or who has issued or shall hereafter issue any security (sold 
or to be sold, offered or to be offered for sale). 

(c) Mortgage——‘Mortgage” shall be deemed to include a deed of trust to se- 
cure a debt. 

(d) Offer to Sell, etc—‘“Offer to sell” or “offer for sale’? shall mean every 
attempt or offer to dispose of, or solicitation of an order or offer to buy, a se- 
curity or interest in a security for value. Every sale or offer for sale of a warrant 
or right to subscribe to another security of the same issuer or another issuer, and 
every sale or offer for sale of a security which gives the holder thereof a present 
or future right or privilege to convert such security into another security of the 
same issuer or of another issuer, shall be deemed an offer to sell the security to 
be acquired by such subscription or conversion. 


(e) Person.—The term “person” shall mean and include a natural person, 
firm, partnership, association, syndicate, joint-stock company, unincorporated 
company or organization, trust, incorporated or unincorporated, and any cor- 
poration organized under the laws of the District of Columbia, or of any state 
or territory of the United States, or of any foreign government. As used here- 
in, the term “trust” shall be deemed to include a common-law trust, but shall not 
include a trust created or appointed under or by virtue of a last will and testa- 
ment or by a court of law or equity. 

(f) Sale, ete—‘“Sale” or “sell” shall mean every sale or other disposition of 
a security or interest in a security for value, and every contract to make any 
such sale or disposition. Any security given or delivered with, or as a bonus on 
account of, any purchase of securities or any other thing, shall be conclusively 
presumed to constitute a part of the subject of such purchase and to have been 
sold for value. 

(g) Securities, etc. — The term “securities” or “‘security” shall include any 
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note, stock certificate, stock, treasury stock, bond, debenture, whiskey warehouse 
receipt, evidence of indebtedness, transferable certificate of interest or participa- 
tion, certificate of interest in a profit-sharing agreement, any instrument represent- 
ing any interest or right in or under any oil, gas or mining lease, fee or title, 
or rights or interests in land from which petroleum or minerals are, or are in- 
tended to be produced, certificate of interest in an oil, gas or mining lease, col- 
lateral trust certificate, any transferable share, investment contract, or beneficial 
interest in or title to property or profits or any contract or agreement in the 
promotion of a plan or scheme whereby one party undertakes to purchase the 
increase or production of the other party from the article or thing sold under 
the plan or scheme, or whereby one party is to receive the profits arising from 
the increase or production of the article or thing sold under the plan or scheme, 


or any other instrument commonly known as security. 
(h) Tangible Assets——‘Tangible assets” shall mean all assets other than in- 


tangible assets, as above defined. 


(1925 2G. LO0ss a2 54192706. 14958. 2; 1933, 


CnAS2 1943.06: 104jus8in 2.83 +19559.c::436,6sey15) 


Editor’s Note.——The enforcement and 
administration of this chapter was for- 
merly intrusted, under Laws 1925, c. 190, 
s. 2, and Laws 1927, c. 149, s. 2, to a mem- 
ber of the Corporation Commission, to be 
designated by the Governor. With the 
abolition of the Corporation Commission 
and the creation of the office of Utilities 
Commissioner, the administration of the 
chapter was transferred to that officer. See 
Laws 1933, c. 134, s. 8. However, Laws 
1937, c. 194, provided for the transfer of 
the powers, duties, functions, and authority 
of the Utilities Commissioner with refer- 
ence to the Capital Issues Law to the 
Secretary of State, who now administers 
this chapter. 

The 1943 amendment inserted in sub- 
section (g) the words “whiskey warehouse 
receipt.” It also inserted in said subsection 
the words “any instrument representing 
any interest or right in or under any oil, 
gas ot. mining lease, fee or, title; or 
rights or interests in land from which 


petroleum or minerals are, or are intended 
to be produced.” 

The 1955 amendment rewrote subsection 
(£). 

Value of Property Does Not Affect 
Definition as a Security.—In a prosecution 
for violation of the Captial Issues Law the 
fact that the property sold is of little value 
is irrelevant to the question of whether the 
property is a security as defined by the 
statute. State v. Allen, 216 N. C. 621, 5 S. 
E. (2d) 844 (1939). 

Certificate of Interest in Oil, etc., Lease. 
—Before the passage of the 1943 amend- 
ment to this section, it was held that an oil 
lease which by its terms amounted to a 
conveyance of real estate was not a certifi- 
cate of interest in an oil, gas or mining 
lease or any other security as that term 
was defined in this section. State v. Allen, 
216 N. C. 621,58... (2d). 844 (1939). 

Cited in State v. Carolina Tel. & Tel. 
Co., 243 N. C. 46, 89 S. E. (2d) 802 (1955). 


§ 78-3. Exempted securities.—Except as hereinafter provided, the pro- 
visions of this chapter shall not apply to any security which, at the time of 
sale thereof, is within any of the following classes of securities: 

(1) Any security issued or guaranteed by the United States or by any 
territory or insular possession thereof, or by the District of Columbia, 
or by any state or municipal corporation or political subdivision or 


agency thereof. 


(2) Any security issued or guaranteed by any foreign government, or by any 
state, province or political subdivision thereof, having the power of 
taxation or assessment, with which the United States is maintaining 
diplomatic relations and which security is recognized at the time it 
is offered for sale in this State as a valid obligation for its face value 
by such foreign government, or by the State, province or political 
subdivision thereof issuing same. 

(3) Any security issued by a national bank, or by any federal land bank, or 
joint-stock land bank, or national farm loan association under the 
provisions of the Federal Farm Loan Act of July seventeen, nine- 
teen hundred and sixteen, or any amendments thereof, or by the War 
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Finance Corporation, or by any corporation created or acting as an 
instrumentality of the government of the United States pursuant to 
authority granted by the Congress of the United States, provided, 
that such corporation is subject to supervision of regulation by the 
government of the United States. 


(4) Any security issued or guaranteed as to principal, interest or dividend, 


by a corporation, domestic, or foreign, owning or operating a railroad, 
or any other public service utility: Provided, that such corporation 
is subject to regulation or supervision, either as to its rates and 
charges or as to the issue of its own securities by a public commis- 
sion, board or officer, or by any governmental, legislative or regula- 
tory body of this State, or of the United States, or of any state, ter- 
ritory or insular possession thereof, or of the District of Columbia, 
or of the Dominion of Canada, or any province thereof; also equip- 
ment securities based on chattel mortgages, leases or agreements for 
conditional sale of cars, motive power or other rolling stock or equip- 
ment mortgaged, leased or sold to or furnished for the use of or up- 
on a railroad or other public service utility corporation, or equipment 
securities where the ownership or title of such equipment is pledged 
or retained in accordance with the provisions of the laws of the 
United States, or of any state, or of the Dominion of Canada, to 
secure the payment of such equipment securities; also bonds, notes or 
other evidences of indebtedness issued by a holding corporation and 
secured by collateral consisting of any of the securities hereinabove in 
this subdivision (4) described: Provided, that such collateral securi- 
ties equal in fair value at least one hundred and twenty-five (125%) 
per cent of the par value of the bonds, notes or other evidences of 
indebtedness, so secured. 


(5) Securities appearing in any list of securities dealt in on any organized 


stock exchange having an established meeting place in a city of over 
five hundred thousand population according to the last preceding 
United States census and providing facilities for the use of its mem- 
bers in the purchase and sale of securities listed by such exchange and 
on which exchange actual transactions have accrued during each of 
the preceding twenty years in the purchase and sale of United States 
bonds, or other bonds of any of the classes exempted herein from the 
provisions of this chapter, and which require financial statements to 
be submitted at the time of listing and annually thereafter; or on 
any other recognized and responsible stock exchange which has been 
previously investigated and approved by the Secretary of State and 
which securities have been so listed pursuant to official authorization 
by such exchange, and also all securities senior to any securities so 
listed, or represented by subscription rights which have been so listed ; 
or evidences of indebtedness guaranteed by companies any stock of 
which is so listed, if the company whose securities are guaranteed is 
a subsidiary of the guaranteeing company and controlled by lease or 
ownership of stock, such securities to be exempt only so long as such 
listing shall remain in effect: Provided, however, that the Secretary 
of State upon 10 days’ notice and hearing may at any time withdraw 
his approval of any such stock exchange; and provided further, that 
the Secretary of State may at any time withdraw his approval of any 
security so listed on any stock exchange in a city of five hundred 
thousand population as above defined, or any other approved stock 
exchange, and thereafter such security shall not be entitled to the 
benefit of this exemption, except upon further order of the Secretary 
of State. 
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(6) Any security issued by, and representing an interest in, or a direct con- 
tract obligation of a bank, trust company or savings institution, which 
bank, trust company or savings institution is incorporated under the 
laws of, and subject to the examination, supervision and control of 
the United States, or of any state or territory of the United States, 
or of any insular possession thereof: Provided, this section shall not 
apply to any security based upon mortgages on real estate nor to 
saving institutions and trust companies not approved by the Commis- 
sioner of Banks of the State of North Carolina. 

(7) Negotiable promissory notes or commercial paper if such issue of nego- 
tiable notes or commercial paper mature in not more than fifteen 
months from the date of issue and shall be issued within three months 
after date of sale. 

(8) Securities issued by building and loan associations incorporated under 
the laws of the State of North Carolina. 

(9) Securities issued by insurance companies in North Carolina, subject to 
State supervision. 

(10) Securities issued by any corporation organized not for pecuniary profit 
or organized exclusively for educational, benevolent, fraternal, chari- 
table or reformatory purposes. 

(11) Securities evidencing indebtedness due under any contract made in pur- 
suance to the provisions of any statute of any state of the United 
States providing for the acquisition of personal property under con- 
ditional sale contract. 

(12) Bonds or notes secured by lien on vessels shown by policies of marine 
insurance taken out in responsible companies to be of value, after de- 
ducting any and all other indebtedness secured by prior lien, of not 
less than one hundred and twenty-five (125%) per cent of the par 
amount of such bonds or notes. 

(13) Any security other than common stock outstanding and in the hands 
of the public for a period of not less than five years upon which no 
default in payment of principal, interest or dividend exists and upon 
which no such default has occurred for a continuous immediately pre- 
ceding period of five years. 

(14) Any security which, under the laws of this State, is a legal investment 
for savings banks of trust funds. 


(15) Securities issued by a domestic corporation, partnership, association, 
company, syndicate or trust owning a property, business or industry 
which has been in continuous operation for not less than three years 
prior thereto, and which has shown during a period of not less than 
two years nor more than five years prior to the close of its last fiscal 
vear preceding the offering of such securities average annual net earn- 
ings, after deducting all prior charges, not including the charges or 
prior securities to be retired out of the proceeds of such sale, as fol- 
lows: 

a. In the case of interest bearing securities, not less than one and 
one-half times the annual interest charges thereon and upon 
all other outstanding interest-bearing obligations of equal rank. 

b. In the case of preferred stock not less than one and one-half 
times the annual dividend requirements on the total of the 
proposed issue of such preferred stock and on all other out- 
standing stock of equal rank. 

c. In the case of common stock with par value not less than six per 
cent upon all outstanding common stock of equal rank, or in 
the case of common stock without par value, not less than six 
per cent upon the amount charged to capital by reason of the 
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issuance thereof: Provided, the tangible assets of such corpo- 
ration, partnership, association, company, syndicate, or trust 
(not including any intangible assets), together with the pro- 
ceeds of the sale of such securities accruing to the issuer, shall 
equal or exceed: 

1. In the case of evidence of indebtedness, one hundred 
twenty-five per centum of the par value of such evi- 
dence of indebtedness, and all other obligations of equal 
rank then outstanding and not to be retired out of the 
proceeds of the sale of such evidence of indebtedness. 

2. In the case of preferred stock one hundred twenty-five 
per centum of the par value of the aggregate amount 
of all outstanding preferred stock of equal and prior 
rank and the stock then offered for sale, after the de- 
duction from such assets of all indebtedness which will 
be existing and of the par value of all stock of senior 
rank which will be outstanding after the application of 
the proceeds of the preferred stock offered for sale. 

3. In the case of common stock one hundred per centum of 
the aggregate of all outstanding stock of equal rank and 
the stock then offered for sale, reckoned at the price 
at which such stock is offered for sale or sold after the 
deduction from such assets of all indebtedness which 
will be existing and-of the par value of all stock of 
senior rank which will be outstanding after the appli- 
cation of the proceeds of the common stock offered for 
sale: Provided, however, that in the case of preferred 
or common stock, without par value, computation here- 
under shall be made upon the basis of the amount 
charged to capital by reason of the issuance thereof, in- 
stead of upon the basis of par value. (1925, c. 190, s. 
D927, Ce LAOS Oo LOO C24 oe eel 1 OD SCE is 
Sirce) 

Cross Reference.—See Editor’s Note un- substituted “on” for “or” in the first line 
der preceding section. of subdivision (5). 
Editor’s Note—The 1955 amendment 


§ 78-4. Transactions exempted from operation of this chapter. — 
Except as hereinafter provided, the provisions of this chapter shall not apply 
to the sale or the offering for sale of any security in any of the following trans- 
actions, viz.: 

(1) At any judicial, executor’s, administrator’s, or guardian’s sale, or at any 
sale by a receiver or trustee in insolvency or bankruptcy. 

(2) By or for the account of any pledgeholder or mortgagee selling or offer- 
ing for sale, in the ordinary course of business, to liquidate a bona 
fide debt, a security pledge in good faith as security for such debt. 

(3) In an isolated transaction in which any security is sold or offered for 
sale by the owner thereof, or by his representative for the owner’s 
account in the usual and ordinary course of business and not for the 
direct or indirect promotion of any scheme or enterprise within the 
purview of this chapter, and when such sale or offer for sale is not 
made in the course of repeated and successive transactions of a like 
character by such owner or on his account by the representative of 
such owner, and neither such owner nor _ his representative is the 
maker or issuer or underwriter of such security. 

(4) The sale of, or offer to sell such security to any bank, savings institu- 
tion, trust company, insurance company, or to any corporation. 
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(5) The distribution by a corporation of capital stock, bonds or other se- 
curities to its stockholders or other security holders as a stock divi- 
dend or other distribution out of earnings or surplus; or the issue 
of securities by a corporation to security holders or creditors of such 
corporation in the process of a bona fide reorganization of such cor- 
poration made in good faith either in exchange for either or both the 
securities of such security holders or claims of sttch creditors, or 
partly for cash and partly in exchange for the securities or claims 
of such security holders or creditors; or the sale or exchange by an 
issuer of its securities to or with its own security holders (including 
holders of transferable rights with respect to such securities) if no 
commission or other remuneration is paid or given for soliciting or 
effecting the sale or exchange to security holders other than commis- 
sion or compensation paid or given for an undertaking to purchase 
any of such securities not purchased by such security holders. 


(6) The transfer or exchange by or on account of one corporation to an- 
other corporation or to its stockholders of their or its own securities 
in connection with a proposed consolidation or merger of such cor- 
porations, or in connection with the change of par value of stock 
to non par value stock or the exchange of outstanding shares for a 
greater or smaller number of shares; the transfer or exchange by or 
on the account of one corporation of its own securities to the holders 
of the securities of another corporation, partnership, trust, person, 
firm or association, in any plan of distribution or exchange providing 
for the assumption or acquisition by the issuing corporation of the 
securities for which its own securities are issued or are to be issued, 
where the plan of distribution or exchange is contained in a regis- 
tration statement which has been filed for more than twenty days 
with the securities and exchange commission of the United States 
government or like agency of the United States government, charged 
with the registration of securities. 

(7) Subscriptions for shares or sales or negotiations for sales of shares of 
the capital stock in domestic corporations, provided that (i) such 
shares are not offered to more than twenty-five persons in this State 
and (ii) no expense is incurred, and no commission, compensation 
or remuneration is paid or given for, or in connection with, the sale 
or disposition of such securities. 

(8) The issue and delivery of any security in exchange for any other se- 
curity of the same issuer pursuant to a right of conversion entitling 
the holder of the security exchanged to make such conversion: Pro- 
vided, that the security exchanged has been registered by notification 
under the law or was when sold exempt from the provisions of the 
law and that the security received in exchange if sold at the conver- 
sion price would at the time of such conversion fall within the class 
of securities entitled to registration by notification under the law. 
Upon such conversion the par value of the security surrendered in 
such exchange shall be deemed the price at which the securities re- 
ceived in such exchange are sold. 

(9) Subscriptions for shares of the capital stock of a corporation prior to 
the incorporation thereof, when no expense is incurred, and no com- 
mission, compensation or remuneration is paid or given for, or in 
connection with, the sale or disposition of such securities. 


(10) The sale of securities to a registered dealer. 


(11) Bonds or notes secured by mortgage upon real estate where the entire 
mortgage together with all of the bonds or notes secured thereby are 
sold to a single purchaser at a single sale. 
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(12) The sale by a registered dealer, acting either as principal or agent, of 
securities theretofore sold and distributed to the public; provided 
that : 

a. Such securities are sold at prices reasonably related to the cur- 
rent market price thereof at the time of sale and, if such dealer 
is acting as agent, the commission collected by such dealer on 
account of the sale thereof is not in excess of usual and cus- 
tomary commissions collected with respect to securities and 
transactions having comparable characteristics ; 

b. Such securities do not constitute the whole or a part of an un- 
sold allotment to or subscription or participation by such 
dealer as an underwriter of such securities or as a participant 
in the distribution of such securities by the issuer, by an un- 
derwriter or by any person or group of persons owning bene- 
ficially one-fourth or more of all outstanding securities of the 
class being distributed; and 

c. Information as to the issuer of such securities is published in a 
recognized manual of securities, such information to include 
at least the names of the officers of such issuer, a balance sheet 
of such issuer as of a date not more than 18 months prior to 
the date of such sale, and an income account of such issuer 
for a period of not less than two years next prior to the date 
of the balance sheet or for the period prior to the date of the 
latest balance sheet if the issuer has been in existence for less 
than two years. 

If the Secretary of State finds that the sale of certain se- 
curities in this State would work or tend to work a fraud on 
purchases thereof, he may revoke the exemption provided by 
this subdivision (12) with respect to such securities by issuing 
an order to that effect and sending copies of such order to all 
registered dealers. 

(13) The offer or sale by a domestic corporation of securities issued by 
such corporation (i) organized for the purpose of promoting com- 
munity agricultural or industrial development of the area in which 
its principal office is located and (ii) approved by resolution of the 
county commissioners of the county in which its principal office is 
located, and if located in a municipality or within two miles of the 
boundaries thereof, by resolution of the governing body of such mu- 
nicipality, and (iii) no commissions or other remuneration is paid 
or given for or in connection with the sale or other disposition of 
such’ securities. (1925, c 1905s. 4° 1927) ci 1400s 4s 1 Ola com un 
ior Sonik? Wicnren a iemicvestaie ewe KoailiRe rs) 

Editor’s Note.—The 1935 amendments part of subdivision (5), made changes in 
added the part of subdivision (6) appearing subdivision (7) and added subdivision (12). 


after the semicolon in line six. The 1959 amendment added subdivision 
The 1955 amendment rewrote the latter (13). 


§ 78-5. Burden of proof as to such transactions.—It shall not be nec- 
essary to negative any of the aforesaid exemptions in any complaint, information, 
indictment or proceeding laid or brought under this chapter in either a court 
of law or equity, or before the Secretary of State, in either a civil or a criminal 
action or suit. ‘The sale, unless the transaction is exempted from the operation 
of this chapter, of any security not exempt from the provisions of this chapter 
as hereinbefore provided and not admitted to the record and recorded as here- 
inafter provided, shall be prima facie evidence of the violation of this chapter 
and the burden of proof of any such exemption shall be upon the party claiming 
the benefit thereof. (1925, c. 190, s. 5; 1927, c. 149, s. 5.) 
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§ 78-6. Registration of securities. — No securities except of a class 
exempt under any of the provisions of § 78-3 or unless sold in any transaction 
exempt under any of the provisions of § 78-4 shall be offered for sale or sold 
within this State unless such securities shall have been registered by notification 
or by qualification as hereinafter defined, except that it shall be permissible for 
registered dealers and salesmen to offer securities for sale in this State prior to 
registration of those securities under this article if a registration statement for 
those securities shall have been filed under the Federal Securities Act of 1933 
and a copy of the preliminary prospectus filed under the Federal Act shall have 
been filed with the Secretary of State. Registration of stock shall be deemed to 
include the registration of rights to subscribe to such stock if the notice under § 
78-7 or the application under § 78-8 for registration of such stock includes a 
statement that such rights are to be issued. (1925, c. 190, s. 6; 1927, c. 149, s. 
6; 1955, c. 436, s. 4.) 


Editor’s Note.—The 1955 amendment in- sale or’ and added the exception clause 
serted in line three the words “offered for at the end of the first sentence. 


§ 78-7. Advertisement of securities. — It shall be unlawful hereafter: 

(1) To advertise in this State, through or by means of any prospectus, cir- 
cular, price list, letter, order blank, newspaper, periodical or other- 
wise, or 

(2) To circulate or publish any newspaper, periodical or either written or 
printed matter in which any advertisement in this section specified 
shall appear, or 

(3) To circulate any prospectus, price list, order blanks, or other matter for 
the purpose of inducing or securing any subscriptions to or sale of 
any security or securities not exempted under any of the provisions 
of § 78-3, and not sold or to be sold in one of the transactions ex- 
empted under the provisions of § 78-4 and except as provided in § 
78-8, unless and until the requirements of § 78-6 have been fully com- 
plied with and such advertising matter has been filed with the Secre- 
tary of State, except that the provisions of this section shall not ap- 
ply to any securities for which a registration statement shall have 
been filed under the Federal Securities Act of 1933 if a copy of the 
preliminary prospectus filed under the Federal Act shall have been 
Medewitliethe secretary op states ( 1925) "er 1908s" 7= 1927. "c, 149, 
mt te L955 PCR SO, Seo.) 

Editor’s Note.—The 1955 amendment stituted therefor the part of the sub- 
struck out the words “and approved by division beginning with the words “with 
the Secretary of State” formerly appearing the Secretary of State” in lines seven and 
at the end of subdivision (3) and sub-_ eight. 





§ 78-8. Registration by notification(a) The following classes of se- 
curities shall be entitled to registration by notification in the manner provided in 
this section: 

(1) Securities issued by a corporation, partnership, association, company, 
syndicate or trust owning a property, business or industry which has 
been in continuous operation not less than three years, and which has 
shown during a period of not less than two years, nor more than five 
years, next prior to the close of its last fiscal year preceding the offer- 
ing of such securities, average annual net earnings, after deducting 
all prior charges not including the charges upon securities to be re- 
tired out of the proceeds of sale, as follows: 

a. In the case of interest bearing securities, not less than one and 
one-half times the annual interest charge thereon and upon all 
other outstanding interest bearing obligations of equal rank. 

b. In the case of preferred stock not less than one and one-half 
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times the annual dividend requirements on such preferred 
stock and on all other outstanding stock of equal rank. 

c. In the case of common stock not less than five per centum upon 
all outstanding common stock of equal rank, together with the 
amount of common stock then offered for sale reckoned upon 
the price at which such stock is then offered for sale or sold. 
The ownership by a corporation, partnership, association, com- 
pany, syndicate or trust of more than 50 per cent of the out- 
standing voting stock of a corporation shall be construed as 
the proportionate ownership of the property, business or in- 
dustry of such corporation, and shall permit the inclusion of 
the earnings of such corporation, applicable to the payment 
of dividends upon the stock so owned in the earnings of the 
corporation, partnership, association, company, syndicate, or 
trust issuing the securities sought to be registered by notifica- 
tion. 

(2) Any bond or notes secured by a first mortgage upon agricultural lands 
used and valuable for agricultural purposes (not including oil, gas or 
mining property or leases), or upon city, town or village real estate 
situated in any state or territory of the United States or in the Dis- 
trict of Columbia or in the Dominion of Canada as follows: 

a. When the mortgage is a first mortgage upon such agricultural 
lands, used and valuable for agricultural purposes, and when 
the aggregate face value of such bonds or notes, not including 
interest notes, or coupons secured thereby, does not exceed 60 
per centum of the then fair market value of said lands plus 
60 per centum of the insured value of any improvements there- 
On tOl 

b. When the mortgage is a first mortgage upon city, town or village 
real estate and when the aggregate face value of such bonds 
or notes, not including interest notes or coupons, secured by 
stich real estate or leaseholds does not exceed 60 per centum 
of the then fair market value of said mortgaged real estate or 
leaseholds, respectively, including any improvements appurte- 
nant thereto, and when said mortgaged property is used prin- 
cipally to produce through rental a net annual income, after 
deducting operating expenses and taxes, or has a fair rental 
value, after deducting operating expenses and taxes, at least 
equal to the annual interest, plus not less than 3 per centum 
of the principal of said mortgage indebtedness. 

(3) Bonds or notes secured by first lien on collateral pledged as security for 
such bonds or notes with a bank or trust company as trustee, which 
bank or trust company is incorporated under the laws of and subject 
to examination and supervision by the United States or by a state of 
the United States, which collateral shall consist of 

a. A principal amount of first mortgage bonds or notes conforming 
to the requirements of any one or more of the provisions of 
subdivision (2) of subsection (a) of this section and/or 

b. A principal amount of obligations secured as hereinafter in this 
subdivision provided, and/or 

c. A principal amount of obligations of the United States, and/or 

d. Cash, equal to not less than 100 per cent of the aggregate prin- 
cipal amount of all bonds or notes secured thereby. 

The portion of such collateral referred to in paragraph b shall con- 
sist of obligations secured by a first lien on a principal amount of 
first mortgage bonds or notes conforming to the requirements of sub- 
division (2) of subsection (a) of this section, and/or a principal 
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amount of obligations of the United States and/or cash equal to not 
less than 100 per cent of the aggregate principal amount of such ob- 
ligations so secured thereby, and all such pledged securities including 
cash so securing such obligations shall have been deposited with a 
bank or trust company as trustee, which bank or trust company is in- 
corporated under the laws of and subject to examination and super- 
vision by the United States or by a state of the United States. 

(4) In addition to securities entitled to registration by notification under 
subdivisions (1), (2), or (3) of subsection (a), the Secretary of 
State may, in his discretion, accept for registration by notification se- 
curities registered under the Federal Securities Act of 1933, except 
securities issued by a person registered under the Federal Investment 
Company Act of 1940, if he is of the opinion, after examining a copy 
of the preliminary prospectus for such securities filed with him and 
considering other showing, that such securities are not entitled to 
registration under either of the foregoing subdivisions (1), (2) and 
(3) but would not work or tend to work a fraud on the purchasers 
thereof and that registration by notification should be permitted so as 
to make dealers in North Carolina eligible for participation in issues 
qualified in other jurisdictions for wide distribution. 

(b) Securities entitled to registration by notification shall be registered by the 
filing by the issuer or by any registered dealer interested in the sale thereof in 
the office of the Secretary of State of a statement with respect to such securities 
containing the following: 

(1) Name of issuer. 

(2) A brief description of the security including amount of the issue, 

(3) Amount of securities to be offered in the State. 

(4) A brief statement of the facts which show that the security falls within 
one of the classes in this section defined. 

(5) The price at which the securities are to be offered for sale. 

In the case of securities falling within the classes defined by subdivisions (1) 
and (4) of subsection (a), if the circular to be used for the public offering is not 
filed with the statement, then a copy of such circular shall be filed in the office 
of the Secretary of State within two days thereafter, or within such further time 
as the Secretary of State shall allow (in the case of securities registered under 
the Federal Securities Act of 1933, the circular filed in the office of the Secretary 
of State shall be the final prospectus under the Federal Act). 

In the case of securities falling within the classes defined by subdivisions (2) 
and (3) of subsection (a) the circular to be used for the public offering shall be 
filed with the statement. 

The filing of such statement in the office of the Secretary of State and the pay- 
ment of the fee hereinafter provided shall constitute the registration of such se- 
curity. Upon such registration, such securities equal to the amount so registered 
by notification may be sold in this State by any registered dealer subject, how- 
ever, to the further order of the Secretary of State as hereinafter provided. 

If, at any time, in the opinion of the Secretary of State, the information con- 
tained in the statement or circular filed is misleading, incorrect, inadequate, or in- 
complete, or the sale or offering for sale of the security may work or tend to work 
a fraud or, in the opinion of the Secretary of State, be contrary to good business 
practices, the Secretary of State may require from the person filing such state- 
ment such further information as may, in his judgment, be necessary to establish 
the classification of such security as claimed in said statement, or to enable the 
secretary of State to ascertain whether the sale of such security would be fraudu- 
lent, or would result in fraud, and the Secretary of State may also suspend the 
right to sell such security pending further investigation by entering an order 
specifying the grounds for such action, and by notifying personally by mail, tele- 
phone or telegraph the person filing such statement and every registered dealer 
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who shall have notified the Secretary of State of an intention to sell such security. 
The refusal to furnish information required by the Secretary of State, within a 
reasonable time to be fixed by the Secretary of State, may be a proper ground for 
the entry of such order of suspension. Upon the entry of any such order of sus- 
pension no further sales of such security shall be made until the further order of 
the Secretary of State, unless the person to be affected by such order shall file 
with the Secretary of State a bond in a penalty to be fixed by him in some solvent 
surety company licensed in the State of North Carolina, to pay all such damages 
as might be sustained by any purchaser of such security, which bond shall be 
made payable to the State of North Carolina and sued upon by any person dam- 
aged by such sale. 

In the event of the entry of such order of suspension the Secretary of State 
shall upon request give a prompt hearing to the parties interested. If no hearing 
is requested within a period of twenty (20) days from the entry of such order, or 
if upon such hearing the Secretary of State shall determine that any such security 
does not fall within a class entitled to registration under this section, or that the 
sale thereof would be fraudulent or would result in fraud or the continued sale of 
the same, is in his opinion contrary to good business practices, he shall enter a 
final order prohibiting sales of such security, with his findings with respect there- 
to: Provided, that if the finding with respect to such security is that it is not en- 
titled to registration under this section, the applicant may apply for registration 
by qualification by complying with the requirements of § 78-9. Appeals from 
such final order may be taken as hereinafter provided. Ii, however, upon such 
hearing, the Secretary of State shall find that the security is entitled to registra- 
tion under this section, and that its sale will neither be fraudulent nor result in 
fraud, or that the continued sale thereof is not contrary to good business practices, 
he shall forthwith enter an order revoking such order of suspension and such se- 
curity shall be restored to its status as a security registered under this section, as 
of the date of such order of suspension. 

At the time of filing the statement, as hereinbefore prescribed in this section, 
the applicant shall pay to the Secretary of State a filing fee of ten dollars and a 
fee of one-twentieth of one per cent of the aggregate offering price of the securi- 
ties to be sold in this State for which the applicant is seeking registration, but in 
no case shall such latter fee be less than twenty-five dollars, and not exceeding 
two hundred dollars. In the case of stock having no par value, the price at which 
such stock is to be offered to the public shall be deemed to be the par value of such 
stock, (192/,.c, TAD #8 CelOSSe ca jouer Gn) 


Editor’s Note.—The 1955 amendment in- 
serted subdivision (4) of subsection (a). 
In the sixth paragraph from the end of the 
section the amendment changed the word 
“class” to “classes,” inserted the reference 
to subdivision (4) and added the words in 
parentheses at the end of the paragraph. 
The amendment changed the fourth para- 
graph from the end of the section by de- 


leting the words “by giving notice in the 
manner hereinafter provided in § 78-19” 
which formerly appeared after the word 
“dealer” in the second sentence. The 
amendment also changed the first sentence 
of the last paragraph by substituting “of- 
fering! price’) for “par value’) andes two 
hundred dollars” for “one hundred and 
fifty dollars.” 


§ 78-9. Registration by qualification.—All securities required by this 
chapter to be registered before being sold in this State, and not entitled to 
registration by notification, shall be registered only by qualification in the man- 
ner provided by this section. 

The Secretary of State shall receive and act upon applications to have securi- 
ties registered by qualification and may prescribe forms on which he may re- 
quire such applications to be submitted. Applications shall be in writing and 
shall be duly signed by the applicant and sworn to by a proper person, and filed 
in the office of the Secretary of State and may be made either by the issuer of 
the securities for which registration is applied or by any registered dealer de- 
siring to sell the same within this State. 
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The Secretary of State may require the applicant to submit to the Secretary 
of State the following information respecting the issuer and such other informa- 
tion as he may, in his judgment, deem necessary to enable him to ascertain 
whether such securities shall be registered pursuant to the provisions of this 
section : 

(1) The names and addresses of directors, trustees and officers, if the is- 
suer be a corporation or association or trust organized or existing un- 
der the common law (as hereinbefore defined), of all partners, if 
the issuer be a partnership, and of the issuer if the issuer be an in- 
dividual. 

(2) The location of the issuer’s principal business office and of its principal 
office in this State, if any, and if not, the name of its process officer 
within this State. 

(3) The purposes of incorporation, (if incorporated) and the general char- 
acter of the business actually to be transacted by the issuer, and the 
purpose of the proposed issue. 

(4) A statement of the capitalization of the issuer; a balance sheet showing 
the amount and general character of its assets and liabilities on a day 
not more than sixty (60) days prior to the date of filing such balance 
sheet; a detailed statement of the plan upon which the issuer pro- 
poses to transact business; a copy of the security for the registration 
of which application is made; and a copy of all circulars, prospectuses, 
advertisements or other descriptions of such securities then prepared 
by or for such issuer, and/or by or for such applicant (if the appli- 
cant shall not be the issuer) to be used for distribution or publica- 
tion in this State. 

(5) A statement of the amount of the issuer’s income, expenses, and fixed 
charges during the last fiscal year, or if in actual business less than 
one year, then for such time as the issuer has been in actual business. 

(6) A statement showing the price at which such security is proposed to be 
sold, together with the maximum amount of commission or other 
form of remuneration to be paid in cash or otherwise, directly or in- 
directly, for or in connection with the sale, or offering for sale, of 
such securities. 

(7) A detailed statement showing the items of cash, property, services, pat- 
ents, good will and any other consideration for which such securities 
have been or are to be issued in payment. 

(8) The amount of capital stock which is to be set aside and disposed of as 
promotion stock, and a statement of all stock issued from time to time 
as promotion stock. 

(9) If the issuer is a corporation, there shall be filed with the application a 
certified copy of its articles of incorporation with all amendments and 
of its existing bylaws, if not already on file in the office of the Sec- 
retary of State of this State. If the issuer is a trustee there 
shall be filed with the application a copy of all instruments by which 
the trust is created or declared and in which it is accepted and ac- 
knowledged. If the issuer is a partnership or an unincorporated 
association, or joint-stock company, or any other form of organiza- 
tion whatsoever, there shall be filed with the application a copy of its 
articles of partnership or association and all other papers pertaining 
to its organization, if not already on file in the office of the Secretary 
of State of this State. 

All of the statements, exhibits, and documents of every kind required by the 
Secretary of State under this section, except properly certified public docu- 
ments, shall be verified in such manner and form as may be required by the 
Secretary of State. 

With respect to securities required to be registered by qualification under the 
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provisions of this section, the Secretary of State may by order duly entered fix the 
maximum amount of commission or other form of remuneration to be paid in 
cash or otherwise directly or indirectly, for or in connection with the sale or 
offering for sale of such securities which shall in no case exceed ten per cent 
of the actual sale price of the security. 

At the time of filing the information, as hereinbefore prescribed in this section, 
the applicant shall pay to the Secretary of State a filing fee of twenty-five dollars 
and, upon the entry of an order for the registration of the securities, shall pay to 
the Secretary of State a fee of one-tenth of one per cent of the aggregate offering 
price of the securities to be sold in this State, for which the applicant is seeking 
registration, but in no case shall such latter fee be less than twenty-five dollars, 
and not exceeding two hundred and fifty dollars. The Secretary of State may fix 
maximum and minimum amounts permitted to be registered under this section, 
but no application for an additional registration of securities previously registered 
shall require an additional filing fee. In case of stock having no par value the 
price at which such stock is to be offered to the public shall be deemed to be the 
par value of such stock. (1927, c. 149, s. 9; 1955, c. 436, s. 7.) 

Editor’s Note. — The 1955 amendment in the first sentence of the last paragraph, 
substituted “offering price’ for “par value’ and inserted the second sentence therein. 


§ 78-10. Consideration of application by Secretary of State.—(a) 
As soon as practicable after the filing of an application, under § 78-9, the Sec- 
retary of State shall examine the application, statements and documents so filed; 
and if he deems it advisable, may make or cause to be made such inspection, 
examination, audit and investigation of the business and affairs of the issuer as 
he may deem necessary or advisable, which said inspection, examinations, audit 
and investigation, shall be at the expense of the applicant. As a part of the 
aforesaid inspection, examination, audit and investigation, the Secretary of 
State may, if he deems it necessary or advisable, cause an appraisal to be made 
of the property or assets of the issuer or parts thereof. Appraisals herein pro- 
vided for may be made by three disinterested appraisers, and the Secretary of 
State is authorized to nominate and appoint such appraisers, who shall be paid 
not more than twenty-five dollars per day and their actual expenses while so 
employed, which compensation and expenses shall be paid by the applicant. The 
Secretary of State may require a bond sufficient to cover the expense of any 
such inspection, examination, audit or investigation as may be deemed neces- 
sary by the Secretary of State in connection with the application before, or after 
the granting of such application for registration. 

(b) The Secretary of State shall make a complete report of the inspection, 
investigation, examination, etc., of the business and affairs of the applicant above 
provided for, which record shall include a copy of the appraisal aforesaid, pro- 
vided such an appraisal be made. (1925, c. 190, s. 10; 1927, c. 149, s. 10.) 


§ 78-11. Hearing before Secretary of State.—The Secretary of State 
shall, within fifteen days after the filing of the report of such investigation, give 
the applicant a hearing, if he so desires. 

(1) If the Secretary of State shall act favorably upon the application, he 
shall issue an order, directing that such securities be admitted to rec- 
ord in the register of qualified securities, hereinafter provided for. 
The Secretary of State shall keep a permanent record of all pro- 
ceedings, findings, judgments and orders. In granting to an appli- 
cant the privilege of offering securities to the public in the State of 
North Carolina the Secretary of State may impose such reasonable 
conditions, either precedent or concurrent thereto, as in his judgment 
may be necessary or advisable. If the statement containing infor- 
mation as to securities, as provided for in § 78-9, shall disclose that 
any such securities or any securities senior thereto shall have been 
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or shall be intended to be issued for any patent right, copyright, 
trademark, process, lease, formulae or good will, or for promotion 
fees or expenses or for other intangible assets, the amount and nature 
thereof shall be fully set forth and the Secretary of State may re- 
quire that such securities so issued in payment of such patent right, 
copyright, trademark, process, lease, formulae or good will, or for 
promotion fees or expenses, or for other intangible assets shall be 
delivered in escrow to the Secretary of State or other depository 
satisfactory to the Secretary of State under an escrow agreement that 
the owners of such securities shall not be entitled to withdraw such 
securities from escrow until all other stockholders who have paid for 
their stock in cash shall have been paid a dividend, or dividends ag- 
gregating not less than six per cent for three years, shown to the 
satisfaction of said Secretary of State to have been actually earned 
on the investment in any common stock so held, and in case of dis- 
solution or insolvency during the time such securities are held in 
escrow, that the owners of such securities shall not participate in the 
assets until after the owners of all other securities shall have been 
paid in full: Provided, that during the period such securities shall be 
held in escrow, the Secretary of State shall have the right to vote 
such stock in person, or by proxy as he shall deem advisable. 


(2) If, however, the Secretary of State shall, in any case, believe from all 


the evidence: 

a. That the sale of such securities would work a fraud, deception or 
imposition upon the purchaser thereof; or 

b. That the articles of incorporation or association, declaration of 
trust, charter, constitution, bylaws, or other organization pa- 
pers of the issuer are unfair, unjust, inequitable, illegal or op- 
pressive; or 

c. That the issuers or guarantors of such securities are insolvent, 
or are in failing circumstances, or are not trustworthy; or 

d. That the issuer’s plan of business is unfair, inequitable, dishon- 
est or fraudulent; or 

e. That the issuer’s literature or advertising is misleading or cal- 
culated to deceive purchasers or investors; or 

f. That the securities offered or to be offered, issued or to be is- 
sued in payment for property or assets, either tangible or in- 
tangible, are so in excess of the reasonable value thereof as to 
indicate fraud or bad faith; or 

g. That the enterprise or business of either the issuers or of the 
applicant, is unlawful or against public policy; or 

h. That the sale of such securities is a mere scheme of either the 
issuer or the applicant to dispose of worthless securities of 
no real intrinsic value, at the expense of the purchasers of said 
securities ; or 

i. That the sale of such securities is contrary to good business 
practices. 


Then the Secretary of State shall refuse to admit said securities to record in 
the register of qualified securities, or if such securities are admitted to record, 
such action may at any time thereafter be revoked by the Secretary of State for 
any of the reasons set out in this section, subdivision (2), and it shall thereafter 
be unlawful to sell such securities in this State or to circulate any advertisement 


thereof. 


In any case the Secretary of State either before granting or after granting 
any application for registration by qualification under § 78-9, shall have the 
right to require of the applicant a bond, the form whereof shall be prescribed 
and the surety approved by the Secretary of State, penalty whereof shall be 
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fixed by the Secretary of State at not more than twenty per centum of the 
sales price of the securities issued or proposed or authorized to be issued. ‘The 
said bond shall be with surety and payable to the State of North Carolina, con- 
ditioned that the facts set forth in the application for such permit and in all 
other documents required by this chapter to be filed with the Secretary of State 
are true, and that the provisions of this chapter shall be strictly complied with, 
and that all moneys from the sale of such securities will be used for the proper 
purpose or purposes as set forth in the security sold and in the papers filed with 
the Secretary of State; and that the contract of the promoter as set forth in the 
securities issued will be complied with and also that all statements set forth in 
all literature or advertising matter used or circulated in connection with the sale, 
or offer of sale, of such securities shall be the truth; and that the contract of the 
promoter shall be fulfilled. Except when the surety offered is a surety company 
authorized to do business in this State, it shall be the duty of the Secretary of 
State to satisfy himself that such surety is amply solvent before accepting the 
same. 

Any person who shall be induced to purchase any securities covered by such 
bond by reason of any misrepresentation of any material fact concerning such 
securities, contained in said application or other documents submitted in con- 
nection therewith or furnished to the Secretary of State, upon its request or any 
other written or printed matter issued or used by the person making such sale 
or its, or his, agents in making such sale, or shall have suffered loss by reason 
of the fact that moneys paid by him to the said seller of such securities or the 
seller’s agent, have not been applied to the proper purpose set forth in the se- 
curity sold or the papers filed with the Secretary of State, or that the seller has 
failed or refused to comply with his contract, as set forth in the security issued, 
shall have the right to bring suit upon the bond above provided for, and such 
bond shall be security for such person for his losses; but such person shall not 
be entitled to recover more than the money paid, or the actual value of the prop- 
erty given, or the labor performed, in exchange for such securities, with legal 
interest from the date of payment or the performance of the services or the 
transfer of property. One or more recoveries upon such bond shall not vitiate 
the same, but it shall remain in full force and effect, but no recoveries upon 
such bond shall ever exceed the full amount of same, and upon suits being com- 
menced in excess of the amount of same, the Secretary of State may require a 
new bond, and, if the same is not given within thirty days the Secretary of 
State may revoke the registration herein provided for: Provided, however, that 
any suit or action instituted under this section shall be commenced within one 
year from the date of any such sale. During the thirty days after notice to file 
a new bond, the securities shall not be sold or offered for sale. (19255 Gaal OO: 
Sa Leh LOZ pl aOe cael. ey 


§ 78-12. No representation to be made of endorsement.—No person, 
dealer, or agent shall represent any securities sold under the provisions of this 
chapter as being endorsed or recommended by the State of North Carolina or 
any officer thereof, nor shall he make any mention whatever of their being re- 
corded or admitted to record in the State of North Carolina. (1925 csc 100s 
12319277, CAO wom 2.) 


§ 78-13. Register of qualified securities.—The Secretary of State shall 
keep and maintain a permanent register of qualified securities and shall enter 
therein the names and amounts of all securities, the privilege of offering which 
to the public in the State of North Carolina has been granted by the Secretary 
of State, and the date thereof, and such other data as the Secretary of State 
may deem proper. All securities admitted to record and recorded in such regis- 
ter shall be deemed, for the purpose of this chapter, to have been fully qualified 
for sale in the State of North Carolina and thereafter any person may lawfully 
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sell or offer for sale any part of such issue as recorded; subject, however, to 
the provisions of this chapter. Such register shall be open to inspection by the 
publics) (1925, c..190, s..43; 1927,,c. 149, s. 13.) 


§ 78-14. Report to Secretary of State.—Every issuer whose securities 
have been admitted to record and recorded as herein provided, may be re- 
quired during the offering of such securities to file within thirty days after the 
close of business on December thirty-first, March thirty-first, June thirtieth, 
and September thirtieth, of each year, and at such other times as may be re- 
quired by the Secretary of State, a statement, verified under oath by some per- 
son having actual knowledge of the facts therein stated, setting forth, in such 
form as may be prescribed by the Secretary of State, the financial condition, 
the amount of assets and liabilities, of such issuer on the above dates and such 
other information as said Secretary of State may require. It shall be unlawful 
for any issuer subject to the provisions of this chapter, who refuses or fails to 
comply with the provisions of this section, or for his agent or agents, to thereafter 
sell such securities in this State. (1925, c. 190, s. 14; 1927, c. 149, s. 14.) 


§ 78-15. Examination and examiners.—The records and the business 
affairs of every company or person, whose securities have been admitted to 
record in the register of qualified securities shall be subject to examination and 
inspection by the Secretary of State or upon his direction by his assistants, ac- 
countants, or examiners, at any time said Secretary of State may deem it ad- 
visable; and such company or person shall pay a fee for each of such examina- 
tions of not to exceed twenty-five dollars ($25) for each day or fraction there- 
of, plus the actual traveling and hotel expenses of said Secretary of State, his 
assistant, accountant or examiner, that he is absent from the capital of the State 
for the purpose of making such examination. (1925, c. 190, s. 15; 1927, c. 
149, s. 15.) 


§ 78-16. Complaints, investigations, findings of facts.—The Secretary 
of State may, upon his own initiative or upon the complaint of any reasonable 
person, hold such public hearings or make or have made such special inspection, 
examination or investigation as he may deem necessary, in connection with the 
promotion, sale or disposal in this State of any security or securities, to deter- 
mine whether the same constitutes a violation of law; and the said Secretary of 
State, his assistant or deputy shall have power and authority: 

(1) To issue subpoenas and process compelling the attendance of any per- 
son and the production of any paper, records or books relating to any 
matter of which the Secretary of State has jurisdiction under this 
article, and 

(2) To administer an oath to any person whose testimony may be required 
on such inspection, examination, or investigation. Upon the conclu- 
sion of any such hearing, inspection, examination or investigation the 
Secretary of State may make findings of fact concerning the matter 
or matters investigated. Such findings of facts shall be admissible 
in evidence in any suit or action, at law or in equity, instituted under 
any of the laws of this State, and shall be prima facie evidence of the 
truth of the matters therein found by said Secretary of State, and, 

(3) To maintain by injunction or other remedy and action in any court of 
competent jurisdiction in this State for the purpose of enforcing this 
chapter, or making investigations. (1925, c. 190, s. 16; 1927, c. 149, 
St HGS) 


§ 78-17. Certain information and records open to inspection by 
public.—All information received by the Secretary of State shall be kept open to 
public inspection at all reasonable hours, and the Secretary of State shall supply 
to the public upon request copies of any papers on record with the Secretary of 
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State at charges equaling the cost of typing same; and the Secretary of State shall 
have power and authority to place in a separate file, not open to the public except 
on his special order, any information which he deems in justice to the person fil- 
ing the same should not be made public. An exemplification of the record under 
the hand of the Secretary of State, or of his deputy, shall be good and sufficient 
evidence of any record made or entered by the Secretary of State. A certificate 
under the hand of the Secretary of State or his deputy or assistant and the seal 
of the Department of State showing that the securities in question have not been 
recorded in the register of qualified securities, shall constitute prima facie evi- 
dence that such securities have not been qualified for sale pursuant to the provi- 
sions of this chapter, and shall be admissible in evidence in any proceeding, either 
civil or criminal, instituted under any of the laws or statutes of this State. (1925, 
cypLOO Ns .- 17 O27 e140 os a eno wo OO cmc. 

Editor’s Note. — The 1955 amendment 
substituted “Secretary” for “Department” 
in the second line of the last sentence. 


§ 78-18. Appeal.—Any interested person being dissatisfied with any find- 
ings, rulings, or judgments of the Secretary of State if final and made after a 
formal hearing elsewhere provided for in this chapter, may, within thirty days 
after the making and issuance thereof, appeal to the superior court. Any in- 
terested person aggrieved by any other order or the failure of the Secretary of 
State to make an order under any of the provisions of this chapter shall, if a 
hearing is not otherwise provided for, upon written request to the Secretary of 
State and within thirty days after the filing of such request, be entitled to a 
hearing. The Secretary of State shall rule upon the subject matter of such hearing, 
and any interested person may, within thirty days after the making and issuance 
of his ruling or order, appeal to the superior court. In all cases of appeals from 
the Secretary of State to the superior court, the record made before such Secre- 
tary shall thereupon be certified to the superior court of the county in which 
such interested person may reside, or any county adjoining thereto in the dis- 
cretion of said Secretary of State and thereafter the parties may plead and 
such procedure may be had as in other causes within the jurisdiction of said 
superior court, and after the issues shall have been determined by the court or 
jury, as the case may be, such judgment shall be rendered by the court as the 
findings may require. Appeals may be taken from the decision of the superior 
court to the Supreme Court by either party in the same manner as is provided 
by law in other civil cases, but the Secretary of State may appeal without bond. 
Pending any such appeal, the said findings, rulings, orders and judgments of 
the Secretary of State shall be prima facie evidence that they are just and rea- 
sonable and that the facts found are true, and shall remain in full force and effect, 
if no such suit be brought within said thirty days, said findings, ruling, order or 
judgment shall become final and binding. (1925, c. 190, s. 18; 1927, c. 149, 
Sulpl coe) 

Cross Reference.—See Editor’s Note un- 
der § 78-2. 


§ 78-19. Dealers and salesmen; registration.—No dealer or salesman 
shall carry on business in the State of North Carolina as such dealer or salesman, 
or sell securities, including any securities exempted under the provisions of § 
78-3, unless he has been registered as dealer or salesman in the office of the Secre- 
tary of State pursuant to the provisions of this section. Every applicant for regis- 
tration shall file in the office of the Secretary of State, pursuant to the provisions 
of this section, an application in writing, duly signed and sworn to, in such form 
as the Secretary of State may prescribe, giving particulars concerning the busi- 
ness reputation of the applicant. Every applicant for registration as a dealer, 
or for the renewal of such registration, shall be required to be registered as 
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a dealer with the Securities and Exchange Commission, as a prerequisite for 
registration in this State, except a person dealing exclusively in securities ex- 
empt for registration under subdivision (1) of § 78-3 of the General Statutes. 
A dealer not either registered with the Securities and Exchange Commission or 
supervised and examined by an agency of the government of the United States, 
or of the State of North Carolina, shall file annually within one hundred twenty 
days after the end of the fiscal year of such dealer, with the Secretary of State 
a financial statement of condition duly certified by an independent certified 
public accountant. Dealers not supervised as herein provided may be examined 
at any time by the Secretary of State, or his representative, upon evidence 
satisfactory to the Secretary of State of the insolvency or imminent danger of 
insolvency of such dealer. The Secretary of State, in his discretion, may re- 
quire that the applicant shall have been a bona fide resident of the State of 
North Carolina for a term not to exceed two years prior to the filing of the ap- 
plication. The names and addresses of all persons approved for registration as 
dealers or salesmen shall be recorded in a register of dealers and salesmen kept 
in the office of the Secretary of State, which shall be open to public inspection. 
Every registration under this section shall expire on the thirty-first day of March 
in each year, but the same may be renewed. The fee for such registration and for 
each annual renewal thereof shall be fifty dollars in the case of dealers, and ten 
dollars in the case of salesmen. Registration may be refused or a registration 
granted may be canceled by the Secretary of State if, after reasonable notice and 
a hearing, the Secretary of State determines that such applicant or dealer or sales- 
man so registered 
(1) Has violated any provision of this chapter or any regulation made 
hereunder ; or 
(2) Has made a material false statement in the application for registration ; 
or 
(3) Has been guilty of a fraudulent act in connection with any sale of 
securities in the State of North Carolina, or has been or is engaged 
in making fictitious or pretended sales or purchases of any such 
securities or has been engaged in any practice or transaction or 
course of business relating to the purchase or sale of securities which 
is fraudulent or in violation of law; or 
(4) Has demonstrated his unworthiness to transact the business of dealer 
or salesman; or 
(5) Has ceased to be qualified for registration under the terms of this sec- 
tion ; or 
(6) Shall be insolvent or in imminent danger of insolvency, or shall have 
failed to meet such dealer’s financial obligations in the ordinary 
course of business. 
It shall be sufficient cause for refusal or cancellation of registration in the case of 
a partnership, corporation or unincorporated association or trust estate, if any 
member of the partnership, or any officer or director of the corporation, associa- 
tion or trust estate has been guilty of any act or omission which would be cause 
for refusing or cancelling the registration of an individual dealer or salesman, The 
word “dealer” as used in this section shall include every person other than a 
salesman, who in the State of North Carolina engages, either for all or part of 
his time, directly or through an agent, in the business of offering for sale, selling 
or otherwise dealing in securities, including securities exempted under the provi- 
sions of § 78-3, or of purchasing or otherwise acquiring such securities from 
another person with the purpose of reselling them or of offering them for sale to 
the public for a commission or at a profit, or who deals in futures on market quo- 
tations of prices or values of any securities, or accepts margins on prices or values 
of said securities. "The word “salesman,” as used in this section shall include 
every person employed, appointed or authorized by another person to sell securi- 
ties in any manner in the State of North Carolina. No person shall be registered 
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as a salesman except upon the application of the person on whose behalf such 
salesman is to act. It shall be unlawful for any person required to register under 
the provisions of this section to sell any security to any person in the State of 
North Carolina without having registered, or after such registration has expired 
or been canceled and not renewed. 

Provided, however, that employees of a company, or of a company directly con- 
trolling such company, or the general agent of a domestic corporation, securities. 
of which are exempted under the provisions of § 78-3, may sell or solicit or ne- 
gotiate for the sale or purchase of any such securities of such company in the 
territory served by such company or in which it operates without being considered 
as salesmen or dealers within the meaning of this chapter and without being re- 
quired to register under its provision. 

The partners of a partnership and the executive officers of a corporation or 
other association registered as a dealer may act as salesmen during such time as 
such partnership, corporation, or association is so registered without further reg- 
istration as salesmen. Changes in registration occasioned by changes in the per- 
sonnel of a partnership or in the principals, copartners, officers or directors of any 
dealer may be made from time to time by written application setting forth the 
facts with reference to such change, (1925,*c..190, s. 19= 1927) ce, 149, "smi 9n 
1905S Ch ASG}Fs) 94 1950c ali 22, } 


Cross Reference.—See Editor’s Note un- The 1959 amendment inserted in the 
der § 78-2. first paragraph the third, fourth and fifth 
Editor’s Note. — The 1955 amendment _ sentences. It also inserted subdivisions (5); 


struck out the former last paragraph of and (6). 
this section. 


§ 78-20. Assistants, clerks, etc., employment of.—It shall be the duty 
of the Secretary of State to administer and enforce the provisions of this chap- 
ter, and he may appoint such clerks and other assistants as may from time to 
time be needed 0(1925, ca 100952205 31927. 149 5c. 20.) 

Cross Reference.—See Editor’s Note un- 
der § 78-2. 


§ 78-21. Fee paid into State treasury; expenses of administration. 
—All fees herein provided for shall be collected by the Secretary of State and 
shall be paid over to the State Treasurer to go into the general fund; as well as 
all fees, per diems, expenses, etc., of appraisers, assistants, and investigators as 
herein provided, and all other expenses and fees required by this chapter. (1925, 
Ci LOO Ten Zl LOD Cm 49 vor 21a) 


§ 78-22. Remedies.—Every sale or contract for sale made in violation of 
any of the provisions of this chapter shall be voidable at the election of the 
purchaser and the person making such sale or contract for sale, and every di- 
rector, officer or agent of or for such seller, if such director, officer or agent 
shall have participated or aided in any way in making such sale shall be jointly 
and severally lable to such purchaser in an action at law in any court of 
competent jurisdiction upon tender to the seller of the securities sold or of the 
contract made for the full amount paid by such purchaser; provided, that no 
action shall be brought for the recovery of the purchase price after two years 
from the date of such sale or contract for sale; and provided further, that no 
purchaser otherwise entitled shall claim or have the benefit of this section who 
shall have refused or failed within sixty days to accept the voluntary offer of 
the seller to take back the security in question and to refund the full amount 
paid by such purchaser and court costs, together with interest on such amount 
for the period from the date of payment by such purchaser down to the date of 
repayment, such interest to be computed: 

(1) In case such securities consist of interest-bearing obligations at the same 
rate as provided in such obligations; and 
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(2) In case such securities consist of other than interest-bearing obligations 
at the rate of six per centum per annum; less, in every case, the 
amount of any income from said securities that may have been re- 
ceived by such purchaser. (1925, c. 190, s. 22; 1927, c. 149, s. 22.) 


§ 78-23. Violation of chapter; punishment.—(a) Whoever for the pur- 
pose of procuring the registration of any security by notification under this chap- 
ter, shall knowingly make or cause to be made any false representation of a mate- 
rial fact to the Secretary of State shall be guilty of a felony, and, upon conviction 
thereof, shall be imprisoned in the State prison for not less than one year nor 
more than five years or fined in any sum not more than one thousand dollars 
($1,000) or both. 

(b) Whoever shall sell or cause to be sold, or offer to sell or cause to be 
offered for sale, any security in this State, which is not exempt under any of 
the provisions of § 78-3, unless sold in any transaction exempt under any of the 
provisions of § 78-4, and which such securities so sold, or caused to be sold or 
so offered for sale or caused to be offered for sale shall not have been regis- 
tered as provided in this chapter, shall be guilty of a violation of this chapter, 
and upon conviction thereof shall be imprisoned in the State prison for a period 
of not less than one, nor more than five years, or fined in any sum not more than 
one thousand dollars ($1,000), or both. 

(c) Whoever shall, for the purpose of selling any security in this State, 
fraudulently represent to the purchaser or prospective purchaser thereof the 
amount of dividends, interest or earnings which such security will yield, shall be 
deemed guilty of a violation of the provisions of this chapter and upon conviction 
thereof shall be imprisoned in the State prison for not less than one year nor more 
than five years, or fined in any sum not more than one thousand dollars ($1,- 
000), or both. 

(d) Whoever, for the purpose of securing the registration by qualification of 
any securities under this chapter, shall make any false representation concern- 
ing any material fact submitted to the Secretary of State shall be deemed guilty 
of a violation of this chapter, and upon conviction thereof shall be imprisoned 
in the State prison for not less than one, nor more than five years, or fined in 
any sum not more than one thousand dollars ($1,000), or both. 

(e) Whoever, for the purpose of procuring the registration by qualification 
of any security under this chapter, shall suppress or withhold any information 
from the Secretary of State which he possesses and which if submitted by him 
to the Secretary of State would render such security incompetent to be regis- 
tered by qualification under and pursuant to the terms of this chapter, shall be 
deemed guilty of a violation of this chapter, and upon conviction thereof shall 
be imprisoned in the State prison for not less than one, nor more than five years, 
or fined in any sum not more than one thousand dollars ($1,000), or both. 

(f) Whoever sells or causes to be sold, or offers for sale or causes to be of- 
fered for sale, any security in this State after having been notified by the Secre- 
tary of State that the registration of such securities has been canceled, shall be 
deemed guilty of a violation of this chapter, and upon conviction thereof shall 
be imprisoned in the State prison for not less than one, nor more than five 
years, or fined in any sum not more than one thousand dollars ($1,000), or 
both. 

(g¢) Whoever sells or causes to be sold, or offers for sale or causes to be of- 
fered for sale, any security in this State after being notified by the Secretary of 
State to stop the sale of such security pending the investigation provided for in 
§ 78-8, or pending the filing of the bond which may be required under § 78-11, 
shall be deemed guilty of a violation of this chapter, and upon conviction thereof 
shall be imprisoned in the State prison for not less than one, nor more than five 
years, or fined in any sum not more than one thousand dollars ($1,000), or both. 

(h) Whoever sells or causes to be sold, or offers for sale or causes to be 
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offered for sale, any security in this State embraced and referred to in § 78-19, 
without first having registered under and pursuant to the terms of said section, 
shall be deemed guilty of a violation of said section, and upon conviction there- 
of shall be imprisoned in the State prison for not less than one, nor more than 
five years, or fined in any sum not more than one thousand dollars ($1,000), or 
both. 

(1) Whoever sells or causes to be sold, or offers for sale or causes to be of- 
fered for sale, any security in this State after his registration as provided in § 
78-19 has been canceled by the Secretary of State as provided by § 78-19, shall 
be deemed guilty of a violation of said § 78-19, and upon conviction thereof 
shall be imprisoned in the State prison for not less than one, nor more than 
five years, or fined in any sum not more than one thousand dollars ($1,000), or 
both. 

(j) Whoever for the purpose of procuring the registration of any dealer or 
agent under this chapter, shall knowingly make or cause to be made any false 
representations of a material fact to the Secretary of State shall be guilty of 
a felony and, upon conviction thereof shall be imprisoned in the State prison 
for not less than one, nor more than five years, or fined in any sum of not more 
than one thousand dollars ($1,000), or both. 

(k) Whoever engages in this State in the making of fictitious or pretended 
sales or purchases, or who causes the making of fictitious or pretended sales 
or purchases, or who engages in the offer of fictitious or pretended sales or pur- 
chases of any securities within the meaning of this chapter, the actual delivery 
of which securities are not to follow such sales, shall be deemed guilty of a 
violation of the terms of this chapter, and upon conviction thereof shall be im- 
prisoned in the State prison for not less than one, nor more than five years, or 
fined in any sum not more than five thousand dollars ($5,000), or both. 

(1) Whoever, without first having become registered under and pursuant to 
the terms of § 78-19, shall assist or attempt to assist, by recommendation or by 
personal solicitation, any salesman or agent in this State in the sale or disposi- 
tion of any securities required to be registered under the provisions of this chap- 
ter to any purchaser or purchasers, except in transactions exempt under § 78-4, 
and who shall in consideration of such assistance or an effort to assist receive 
compensation in any form or gratuity from such dealer or agent, or anyone upon 
their behalf, or who shall render such assistance or make such effort upon the 
promise of such dealer or agent, express or implied, that he shall receive in con- 
sideration therefor compensation in any form or a gratuity for such assistance 
or effort to assist, shall be deemed guilty of a violation of this chapter, and upon 
conviction thereof shall be imprisoned in the State prison for not less than one, 
nor more than five years, or fined in any sum not more than one thousand dol- 


lars ($1,000), or both. 


(m) It is hereby expressly provided that the offenses herein created and the 
penalties herein imposed are to be deemed cumulative to the offenses and penal- 
ties heretofore created and now existing in the criminal code of this State, and 
that the conviction of any person for the violation of any offense created by 
this chapter shall not be deemed to have placed such person in jeopardy of trial 
and conviction for the violation of any offense heretofore created and now exist- 
ing in the criminal code of this State. (1925. ¢. 190,73" 231927 cn 140 mame 
1955, cp 436058103) 


Cross Reference.—See Editor’s Note un- 
det 3978-2. 

Editor’s Note. — The 1955 amendment 
substituted in subsection (g) “Secretary of 
State” for “Commissioner.” 

Statute Strictly Construed—The penal 
provision of this chapter, making the sale 
of securities in violation thereof a felony, 


must be strictly construed, and the terms 
of the statute cannot be extended beyond 
the plain implication of words used. State 
v. Allen, 216 N. C. 621, 5 S. E. (2d) 844 
(1939). 

Applied in State v. Pelley, 221 N. C. 487, 
20 S. E. (2d) 850 (1942). 
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§ 78-24. Foreign corporations to name process officer within State. 
—In all cases of application by a foreign corporation, partnership, association or 
trust company for registration of securities by qualification or as a dealer in se- 
curities, stich corporation, partnership, association or trust company shall name 
a process officer within the State of North Carolina, approved by the Secretary 
of State upon whom service of any process of any court in this State shall be of 
the same effect as if served upon said corporation, partnership, association or 
trust company. (1927, c. 149, s. 24; 1955, c. 436, s. 10.) 


Editor’s Note. — The 1955 amendment 
substituted “Secretary of State” for ‘“Com- 
missioner.” 
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§ 79-1 Cu. 79. STRAYS § 79-3 


Chapter 79. 


Strays. 
Sec. Sec. 
79-1. Notice to owner of stray, or to reg- 79-3. When and how strays sold. 
ister of deeds. 79-4. Failure to comply with stray law 


79-2. Owner may reclaim. misdemeanor. 


§ 79-1. Notice to owner of stray, or to register of deeds.—Any per- 
son who shall take up any stray horse, mare, colt, mule, ass or jennet, neat cattle, 
hog or sheep, shall within ten days after taking up such stray inform the owner, if 
to him known; if not, he shall inform the register of deeds of the supposed age, 
marks, brands and color of the stray, and that the same was taken up at his 
plantation or place of abode; whereupon the register of deeds shall record such 
information in a book kept by him for that purpose, for which service the taker- 
up of the stray shall pay a fee of twenty-five cents, except for hogs and sheep, 
for which the fee shall be ten cents. The register of deeds shall at once publish 
a notice of the taking up of such stray, by posting the same at the courthouse 
door, and if the cost does not exceed two dollars, then in some newspaper pub- 
lished in the county. Such notices shall be published for thirty days, and shall 
contain a full and complete description of the stray and of all marks or brands 
on the same, and when and where the same was taken up. The fees for pub- 
lishing such notices shall be paid by the party taking up the stray. (1874-5, c. 
ZI8, Sie COMES 93/05 BReVa ceca stt CO colle) 


Cross Reference.—As to license to look 
for strays upon the lands of another, see § 
14-134. 


§ 79-2, Owner may reclaim.— When any stray has been taken up, the 
owner may at any time before a sale reclaim such stray by proving his ownership 
and paying to the party capturing the same the actual costs paid the register of 
deeds as provided in § 79-1, together with the actual costs of keeping such stray, 
as fixed by the county commissioners. The board of commissioners of the several 
counties shall fix a scale of costs for keeping strays. (Rev., s. 2834; C. S., s. 
3952.) 


§ 79-3. When and how strays sold. —If the owner of any stray shall 
fail to claim the same within thirty days after the publication of the notice required 
by law, the person taking up the stray shall cause the stray to be appraised by the 
nearest magistrate and two freeholders, none of whom shall receive any fees for 
such services. Such appraisement shall give a full and accurate description of 
such stray and shall by the magistrate be returned to the register of deeds, and 
by him recorded in his book for strays; and the register of deeds shall issue an or- 
der to the sheriff directing him to sell such stray, and the sheriff shall sell such 
stray at public auction after ten days’ public advertisement as for sales of personal 
property under execution; and out of the proceeds he shall pay the cost of publish- 
ing the notices as to strays, the costs of keeping and the cost of sale, and shall pay 
the surplus to the county treasurer for the benefit of the public school fund of the 
county. The county board of education shall, at any time within twelve months 
after such funds have been paid to the county treasurer, upon due proof of owner- 
ship, issue an order commanding the county treasurer to pay to the owner of the 
stray the net amount paid the county treasurer as the proceeds of the sale of the 
Strays (Rev usm scons -GmbOumseraoD an) 


Cited in State v. Booker, 250 N. C. 272, 
108 S. E. (2d) 426 (1959). 
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§ 79-4. Failure to comply with stray law misdemeanor.—lf any per- 
son shall fail to comply with any of the requirements of law as to strays, he shall 
be guilty of a misdemeanor and upon conviction be fined not exceeding fifty dol- 
lars or imprisoned not exceeding thirty days. (Rev., s. 3306; C. S., s. 3954.) 

Cross Reference.—As to fences and stock Cited in State v. Booker, 250 N. C. 272, 
law, see § 68-1 et seq. 108 S. E. (2d) 426 (1959). 
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Chapter 80. 


Trademarks, Brands, etc. 


Article 1. 


Trademarks. 


Adoption and filing for registry; 
“person” defined. 

Property rights protected by filing 
for registry. 

Filing to be with Secretary of State; 
contents of afhdavits; fees. 

Registration; certified copies evi- 
dence; fees. 

Transfer of trademarks. 

Similar trademarks refused regis- 
tration. 

Fraudulent registration; penalty. 

Use of counterfeit trademarks un- 
lawful. 

Unauthorized use unlawful; use un- 
der license. 


. Remedies; damages; destruction of 


counterfeits. 


. Concurrent action for penalty. 
. Use of private marks or labels to 


defraud; punishment. 


. Selling goods with forged marks 


or labels, misdemeanor. 


. Misbranding sacks to defraud, mis- 


demeanor. 


Article 2. 
Timber Marks. 


. Timber dealers may adopt. 
. How adopted, registered and pub- 


lished. 


. Property in and use of trademarks. 
. Effect of branding timber pur- 


chased. 


. Trademark on timber evidence of 


ownership. 


. Fraudulent use of timber  trade- 


mark, misdemeanor. 


. Larceny of branded timber. 
2. Altering timber trademark crime. 
23. Possession of branded logs without 


consent, misdemeanor. 


Article 3. 


Mineral Waters and Beverages. 


. Description of name, labels, or 


marks filed and published. 
Clerk to record description. 


. Refilling vessels and defacing marks 


forbidden; punishment. 


27. Possession of vessels as evidence of 


offense. 


. search warrants. 


Sec. 

80-29. Concurrent jurisdiction of superior 
courts and justices of the peace. 

80-30. Accepting deposits not deemed sale. 

80-31. When refiling description not re- 
quired. 

80-32. Application of the article. 


Article 4. 
Farm Names. 


80-33. Registration of farm names author- 


ized. 
80-34. After registry, similar name not 
registered. 


80-35, Distinctive name required. 

80-36. Application for registry; publication 
and hearing. 

80-37. Fees for registration. 

80-38. When transfer of farm _ carries 
name. 

80-39. Cancellation of registry; fee. 


Article 5. 
Stamping of Gold and Silver Articles. 


80-40. Marking gold articles regulated. 

80-41. Marking silver articles regulated. 

80-42. Marking articles of gold plate regu- 
lated. 

80-43. Marking articles of silver plate reg- 
ulated. 

80-44. Violation of article misdemeanor. 


Article 6. 
Cattle Brands. 


80-45. Owners of stock to register brand 
or marks. 


Article 7. 


Recording of Cattle Brands and Marks 
with Commissioner of Agriculture. 


80-46. “Stock growers” and “livestock” de- 
fined. 

80-47. Stock growers limited to single 
mark or brand; registration not 
required; law compulsory upon 
registration. 

80-48. Commissioner of Agriculture named 
recorder. 


80-49. Recording with Commissioner. 
80-50. Application; effect of recording; 
fee; no duplication allowed. 

80-51. Certified copy of mark or brand; 
registration; fees and disposition 
thereof. 
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SEC. SEC: 

80-52. Certified copy prima facie evidence 80-55. Defacing marks or brands made 
of ownership. misdemeanor. 

80-53. Records to be kept by those en- 80-56. Violation of article made misde- 
gaged in slaughtering. meanor. 


80-54. Purchaser of branded cattle to keep 
record of purchases. 


ARTICLE 1. 
Trademarks. 


§ 80-1. Adoption and filing for registry; ‘“yerson’’ defined.—It shall 
be lawful for any person to adopt for his protection and file for registry, aS in 
this chapter provided, any label, trademark, term or design that has been used 
or is intended to be used for the purpose of designating, making known or dis- 
tinguishing any goods, wares, merchandise or products of labor that have been 
or may be wholly or partly made, manufactured, produced, prepared, packed or 
put on sale by any such person, or to or upon which any work or labor has been 
applied or expended by any such person, or by any member of any corporation, 
or association or union of workingmen, that has adopted and filed for registry 
any such label, trademark, term or design, or announcing or indicating that the 
same have been made in whole or in part by any such person or corporation, or 
association or union of workingmen, or by any member thereof. 

The word “person” as used in this article includes associations or unions of 
workingmen, whether incorporated or unincorporated. Any duly authorized 
officer or agent of any such association or union may act in its behalf in securing 
for the association or union the benefits and protection of this article. (1903, c. 
Drie Revig-s.03012:.CisS,, se SOA GA941, c 255 woxels) 


Editor’s Note. — The 1941 amendment 
inserted the words “or association or union 
of workingmen” in the first paragraph and 
added the second paragraph. 

As to the theory upon which is based 
the law dealing with trademarks, brands, 
etc., see Blackwell v. Wright, 73 N. C. 
310 (1875). 

Name of Town or Locality.—It seems 
that the name of a town or locality cannot 
be exclusively appropriated as a trademark. 
Tob. Co. v. McElwee, 94 N. C. 425 (1886). 

Use of Surname.—As a rule, a trademark 
cannot be taken in a surname, and any 
one named Bingham could start a school 
called the “Bingham School,” in the ab- 
sence of proof of intent to injure, or 
fraudulently attract the benefit of the good 
name and reputation acquired by a pre- 


§ 80-2. Property rights protect 
any person shall adopt and file for registry any label, 


viously existing “Bingham School.” And 
certainly there could be no confusion be- 
tween a Bingham School at Asheville and a 
school even of the identically same name at 
Mebane, N. C. Bingham School v. Gray, 
122 N. C. 699, 30 S. E. 304, 41 L. R. A. 248 
(1898). 

It is beyond the scope of the powers of 
the State legislature to establish a monop- 
oly in a family name or to confer a patent 
right in its use. Bingham School v. Gray, 
122 N. C. 699, 30 S. E. 304, 41 L. R. A. 
243 (1898). 

But one may, by contract, conclude him- 
self from the use of his own name in a 
given business, and the agreement will be 
enforced by the courts. Zagier v. Zagier, 
167 N. C. 616, 83 S. E. 913 (1914). 


ed by filing for registry.—Whenever 


trademark, term or de- 


sign pursuant to the provisions of this chapter, the property, privileges, rights, 
remedies and interests in and to any such label, trademark, term or design, and in 
and to the use of same, provided or given by this chapter to, or otherwise con- 
ferred upon or enjoyed by, the person filing the same for the registry, shall be 
fully and completely secured, preserved and protected as the property of those 
entitled to the same before any such label, trademark, term or design has been 
actually applied to any goods, wares, merchandise, or product of labor, and put 
upon the market for sale or otherwise, and before any use or appropriation of any 
such label, trademark, term or design has been made in connection with any 
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such goods, wares, merchandise or product of labor, as well as after the same 
has been used or applied to designate, make known or distinguish any such 
goods, wares, merchandise, or product of labor and they have been put upon 
the market 1203 %c,127 less 2 a Revs 160137 Om ors tso72)) 


§ 80-3. Filing to be with Secretary of State; contents of affidavits; 
fees. — Any person who has heretofore adopted and used, or shall hereafter 
adopt and use any label, trademark, term or design, as in this chapter provided, 
may file the same for registry in the office of the Secretary of State, by leaving 
two copies, facsimiles or counterparts thereof, with the said Secretary, and fil- 
ing therewith a statement in the form of an affidavit, subscribed and sworn to by 
any such person, or by any officer, agent or attorney, if a corporation or associa- 
tion or union of workingmen, specifying the person by whom any such label, 
trademark, term or design is filed, and the class or character of the goods, 
wares, merchandise or products of labor to which the same has been or is in- 
tended to be appropriated or applied, and that the person so filing the same has 
the right to the use of the said label, trademark, term or design, and that no other 
person, firm or corporation has the right to such use, either in the identical form 
or in any such near resemblance thereto as may be calculated to deceive, without 
the permission or authority of the person filing the same, and that the copies, 
facsimiles or counterparts filed therewith are true and correct copies, facsimiles 
or counterparts of the genuine label, trademark, term or design of the person 
filing the same; and there shall be paid for such registry a fee of five dollars to 
the Secretary of State for the use of the State, and the same recording fees 
required by law for recording certificate of organization of corporations. (1903, 
CHZ7/ les WO URey.gese S01 44 Ces” seins 9785 196 5%ac. OO S194 se. 255s 2 

Editor’s Note. — The 1935 amendment the words “or association or union of 
increased the registry fee from one to workingmen.” 
five dollars. The 1941 amendment inserted 


§ 80-4. Registration; certified copies evidence; fees.—The Secretary 
of State, upon the filing of any such label, trademark, term or design that is not 
in conflict with § 80-6, shall register the same, and shall deliver to the person 
filing the same as many certified copies thereof, with his certificate of such reg- 
istry, as any such person may request, and for every such copy and certificate 
there shall be paid to the Secretary of State, for the use of the State, a fee of one 
dollar; and any such certified copy and certificate shall be admissible in evidence 
and competent and sufficient proof of the adoption, filing and registry of any 
such label, trademark, term or design, by any such person in any action or 
judicial proceeding in any of the courts of this State, and of due compliance 
with the provisions of this chapter. (1903, c. 271, s. 4; Rev., s. JOS 5. Gales 
3974.) 


§ 80-5. Transfer of trademarks.—The right to use any registered 
label, trademark, term or design shall be granted only by an instrument in writing, 
duly filed in the office of the Secretary of State. The fees for recording or filing 
such transfer and issuing copies thereof shall be the same as for filing such 
label, trademark, term or design. (Rev., s. 3016; C. S., s. 3975.) 


80-6. Similar trademarks refused registration—It shall not be 
lawful for the Secretary of State to register for any person any label, trademark, 
term or design that is in the identical form of any other label, trademark, term 
or design theretofore filed by any other person, or that bears any such near re- 
semblance thereto as may be calculated to deceive, or that would be liable to 
be mistaken therefor, (1903, c. 2/luss5eaRev4) s)o0l71C) Gas, 3976. ) 


§ 80-7. Fraudulent registration; penalty.—Any person who shall file 
or procure the filing and registry of any label, trademark, term or design in the 
office of the Secretary of State under the provisions of this chapter, by making 
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any false or fraudulent representations or declarations, with fraudulent intent, 
shall be liable to pay any damages sustained in consequence of any such registry, 
to be recovered by or in behalf of the party injured thereby. (1903, c. 271, s. 5; 
Rey.ic.. 001 em Ci0s.7 $3977.) 


§ 80-8. Use of counterfeit trademarks unlawful.—Whenever any per- 
son has adopted and filed for registry any label, trademark, term or design, as 
provided by law, and the same shall have been registered pursuant to law, it shall 
be unlawful for any other person to manufacture, use, sell, offer for sale, or in any 
way utter or circulate any counterfeit or imitation of any such label, trademark, 
term or design, or have in possession, with intent that the same shall be sold or 
disposed of, any goods, wares, merchandise, or product of labor to which or on 
which any counterfeit or imitation of any such label, trademark, term or design 
is attached, affixed, printed, stamped, impressed or displayed, or to sell or dispose 
of, or offer to sell or dispose of, or have in possession with intent that the same 
shall be sold or disposed of, any goods, wares, merchandise, or product of labor 
contained in any box, case, can or package to which or on which any such counter- 
feit or imitation is attached, affixed, printed, stamped, impressed or displayed. 
(19037.09271,/s. 63, Revsus.. 30102. C.F S.,-s, 3978.) 

Cross Reference.—For relief against un- 
lawful use, see note to § 80-10. 





§ 80-9. Unauthorized use unlawful; use under license.—Whenever 
any person has adopted and registered any label, trademark, term or design, as 
provided by law, it shall be unlawful for any other person to make any use, 
sale, offer for sale or display of the genuine label, trademark, term or design of any 
such person filing the same, or to have any such genuine label, trademark, 
term or design in possession with intent that the same shall be used, sold, offered 
for sale, or displayed, or that the same shall be applied, attached or displayed in 
any manner whatever to or on any goods, wares or merchandise, or to sell, offer 
to sell, or dispose of, or have in possession with intent that the same shall be 
sold or disposed of, any goods, wares or merchandise in any box, case, can or 
package to or on which any such genuine label, trademark, term or design of any 
such person is attached, affixed, or displayed, or to make any use whatever of 
any such genuine label, trademark, term or design, without first obtaining in every 
such case the license of the person adopting, filing and registering the same; and 
any such license may be revoked and terminated at any time upon notice, and 
thereafter any use thereof shall be unlawful. C190350.927 hiss 7 Rev. 8. 3020; C. 
Saco979.) 

Cross Reference.—For relief against un- 
authorized use, see § 80-10 and note. 


§ 80-10. Remedies; damages; destruction of counterfeits. — Any 
person who has registered any label, trademark, term or design under the pro- 
visions of this chapter shall have a right of action against any person for the 
unauthorized use of such label, trademark, term or design, and the courts shall 
by appropriate remedies prevent the unauthorized or unlawful use, manufacture 
or display of any label, trademark, term or design, or the imitation or counter- 
feit thereof, or the sale, disposal or display of any articles of property on which 
any counterfeit or imitation of any registered label, trademark, term or design, 
or on which any genuine label, trademark, term or design may be used or dis- 
played without proper authority; and shall further secure and protect all per- 
sons in all rights of property and interest which they may have in any label, 
trademark, term or design registered under this chapter; and the court shall 
award to the plaintiff any and all damages resulting from any such wrongful 
use of any such label, trademark, term or design; and any counterfeit or imitation 
of any labels, trademarks, terms or designs, and any die, engraving, mould or 
mechanical device or the manufacture of the same in the possession or under 
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the control of the defendant, shall be delivered up to an officer of the court, to be 
destroyed, and any such genuine labels, trademarks, terms or designs in the 
possession or under the control of any such defendant shall be delivered to the 
plaintiff: Provided, however, no restraining order or injunction granted to any 
association or union of workingmen to prevent violations of this article shall 
have the effect of impounding or preventing the free flow into the channels of 
commerce of any goods, wares, merchandise or products already manufactured 
or in the process of manufacture to which any label, trademark, term or design 
has been affixed at the time of the institution of the action in which the in- 
junctive relief is sought, unless the owner or manufacturer of said goods, wares, 
merchandise or products has permitted the affixing of such label, trademark, term 
or design with the actual knowledge that it was being used or affixed in violation 
Or the provisions of this article. (1903, c.271,s. 8; Rey. "3021. C4 as 
DOCU OTL CO a Seon) 


Editor’s Note. — The 1941 amendment 
added the proviso at the end of this section. 

When Relief Granted.—Before the owner 
of a trademark can call upon the courts for 
relief, he must show not only that he has 
a clear legal right to the trademark, but 
that there has been a plain violation of it; 
and where a violation is alleged, the true 
inquiry is, whether the mark of the de- 
fendant is so assimilated to that of the 
plaintiff as to deceive purchasers. And it 
will make no difference whether the party 
designed to mislead the public or whether 


If it appears that the trademark alleged 
to be an imitation, though resembling the 
complainant’s in some respects, would not 
probably deceive the ordinary mass of 
purchasers, an injunction will not be 
granted. An imitation is colorable, and 
will be enjoined, which requires a careful 
inspection to distinguish its mark and ap- 
pearance from that of the manufacture 
imitated. Blackwell v. Wright, 73 N. C. 
310: (1875). 

Applied in Maola Ice Cream Co. v. 
Maola “Milk, “ete, Co, 238° No Ce sine 


the symbol adopted was calculated to de- 
ceive. Blackwell v. Wright, 73 N. C. 310 
(1875). 


S. Be (2dye910, (1953): 


§ 80-11. Concurrent action for penalty.—In addition to any other 
rights, remedies or penalties provided by this chapter, and as concurrent there- 
with, any person who shall violate any of the provisions of this chapter shall 
be liable to a penalty of two hundred dollars, to be recovered by any person 
who has filed any such label, trademark, term or design. (1903, c. 271, s. 9; 
Revi as0225 Cas ris s0ele) 

Applied in Maola Ice Cream Co. v. 
Maola Milk, etc, Co., 238 N.»C.. 317, 77 
S. E. (2d) 910 (1953). 


§ 80-12. Use of private marks or labels to defraud; punishment.— 
If any person shall knowingly and willfully forge or counterfeit, or cause or 
procure to be forged or counterfeited, the private marks, tokens, stamps or 
labels of any mechanic, manufacturer or other person, being a resident of the 
United States, with intent to deceive and defraud the purchasers, mechanics, or 
manufacturers of any goods, wares or merchandise whatsoever, upon conviction 
thereof he shall be punished by a fine of not less than fifty dollars and not ex- 
ceeding one thousand dollars, or by imprisonment of not less than thirty days 
or more than five years, or both fine and imprisonment, at the discretion of the 


courte (18/021) cr253 8s) 15 Code, Pot1038" Rey, to. GS52nnG. tes 3982.) 


§ 80-13. Selling goods with forged marks or labels, misdemeanor. 
—If any person shall vend any goods, wares or merchandise having thereon 
any forged or counterfeited marks, tokens, stamps or labels purporting to be the 
marks, tokens, stamps or labels of any person being a resident of the United 
States, knowing the same at the time of the purchase thereof by him to be forged 
or counterfeited, he shall be guilty of a misdemeanor, and punished by imprison- 
ment in the county jail not exceeding six months, or by a fine not exceeding 
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one hundred dollars, or by both fine and imprisonment, at the discretion of the 
Corre Levo ln coor se2 Code, sy 1 0390s hevates 0500 3. C2"S;, 5.93983. ) 


§ 80-14. Misbranding sacks to defraud, misdemeanor.—lf any per- 
son shall knowingly use the mark or brand of any other person on any sack, 
or shall knowingly impress on any sack the mark or brand of another person, 
with intent to defraud or for the purpose of enhancing the value of his own prop- 
erty, the person so offending shall be guilty of a misdemeanor. (1874-5, c. 225; 
Code, s...1040;.Rey.,.s..3851;.C..S., s. 3984; 1943, c: 543.) 

Editor’s Note. — The 1943 amendment convicted of larceny” formerly appearing 
struck out the words “and punished as if at the end of this section. 


ARTICLE 2. 
Timber Marks. 


§ 80-15. Timber dealers may adopt.—Any person dealing in timber in 
any form shall be known as a timber dealer and as such may adopt a trademark, 
in the manner and with the effect in this article provided. (1903, c. 261, s. 1; 


Pewee 02349GieSiis73985:) 
§ 80-16. How adopted, registered and published.—E very such dealer 


desiring to adopt a trademark may do so by the execution of a writing in form 
and effect as follows: 

Notice is hereby given that I (or we, etc., as the case may be) have adopted 
the following trademark, to be used in my (or our, etc.) business as timber 
dealer (or dealers), to wit: (Here insert the words, letters, figures, etc., con- 
stituting the trademark, or if it be any device other than words, letters or figures, 
insert a facsimile thereof). 

Datedais Heats. day vobp toa Bi 2) OER ALE EY Aas 1 au [OS ta aaa ae 

Such writing shall be acknowledged or proved for record in the same manner 
as deeds are acknowledged or proved, and shall be registered in the office of the 
register of deeds of the county in which the principal office or place of business 
of such timber dealer may be, in a book to be kept for that purpose marked 
Registry of Timber Marks, also in office of Secretary of State, and a copy 
thereof shall be published at least once in each week for four successive weeks 
in some newspaper printed in such county, or if there be no such newspaper 
printed therein, then in some newspaper of general circulation in such county. 


(9A 1903 tcnzolvec2; Rev, 873024; CoS.) s. 3980.) 


§ 80-17. Property in and use of trademarks. — Every trademark so 
adopted shall, from the date thereof, be the exclusive property of the person 
adopting the same. The proprietor of such trademark shall, in using the same, 
cause it to be plainly stamped, branded or otherwise impressed upon each piece 
of timber upon which the same is placed. (1889, c. 142; 1903, c. 261, ss. Dyas 
Pees 30200 G54 jS.05907.) 


§ 80-18. Effect of branding timber purchased.—When timber is pur- 
chased by the proprietor of any such trademark, and the said trademark is placed 
thereon as hereinbefore provided, such timber shall thenceforth be deemed the 
property of such purchaser, without any other or further delivery thereof, and 
such timber shall thereafter be at the risk of the purchaser, unless otherwise 
provided by contract in writing between the parties. (1889, c. 142; 1903, c. 261, 
GW Gan Revi S9i3026 3: Ginsij/s. 3988) 


§ 80-19. Trademark on timber evidence of ownership.—In any ac- 
tion, suit or contest in which the title to any timber, upon which any trademark has 
been placed as aforesaid, shall come in question, it shall be presumed that such 
timber was the property of the proprietor of such trademark; in the absence 
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of satisfactory proof to the contrary. (1903, c. 261, s. 7; Rev., s. 3027 3 CAGSe 
s. 3989.) 


§ 80-20. Fraudulent use of timber trademark, misdemeanor.—lIf 
any person shall use or attempt to use any timber trademark without the written 
consent of the proprietor thereof, or falsely and fraudulently place any trade- 
mark on timber not the property of the owner of such trademark without his 
written consent, or intentionally and without lawful authority remove, deface 
or destroy any timber trademark or the imprint thereof on any timber or in- 
tentionally put any such timber in such a position or place so remote from the 
stream from which it was taken or on which it was afloat as to render it incon- 
venient or unnecessarily expensive to replace the same in such stream, he shall 
be guilty of a misdemeanor. (1903, c. 261, ss. 3-5; Rev., s. 3854; C. 9., s. 3990.) 


§ 80-21. Larceny of branded timber.—If any person shall knowingly 
and unlawfully buy, sell, take and carry away, secrete, destroy or convert to his 
own use, any timber upon which a trademark is stamped, branded or otherwise 
impressed, or shall knowingly and unlawfully buy, sell, take and carry away, 
secrete, destroy or convert to his own use, any timber upon which a trademark 
has been intentionally and without lawful authority removed, defaced or de- 
stroyed, he shall be deemed guilty of larceny thereof and punished as in other 
cases of larceny. (1903, c. 261, s. 5; Rev., s. 3853; C. S., s. 3991.) 


§ 80-22. Altering timber trademark crime.—If any person shall will- 
fully change, alter, erase or destroy any registered timber mark or brand put 
or cut upon any logs, timber, lumber or boards, except by the consent of the 
owner thereof, with intent to steal the said logs or timber, he shall be guilty of a 
misdemeanor, and punished by a fine of not more than fifty dollars or im- 
prisoned not more than thirty days, or both. (1889, c. 142, s. 3; 1903, c. 41; 
Revises. B3d54C asm 902 Ol onc. 543n) 

Editor’s Note. — The 1943 amendment such person shall be guilty of larceny and 
struck out the words “if the same shall punished as for that offense.” 
have been done with a felonious intent, 


§ 80-23. Possession of branded logs without consent, misde- 
meanor.—lIf any person shall knowingly and willfully take up or have in his 
possession any log, timber, lumber or board upon which a registered timber 
mark or brand has been put or cut, except by the consent of the owner thereof, 
he shall be guilty of a misdemeanor, and punished by a fine of not more than 
fifty dollars or imprisoned not more than thirty days, or both. (1889,"c: 142, 5, 4- 
1903 4eR AZ SR eves 43300 fC mo cms905.) 


ARTICLE 3. 
Mineral Waters and Beverages. 


§ 80-24. Description of name, labels, or marks filed and published. 
—Any person, partnership or corporation engaged in manufacturing, bottling, 
selling or dealing in mineral, soda or aerated waters, beers, lager beer, milk 
or other beverages, in kegs, boxes, trays, crates, bottles, syphons, barrels, casks, 
or other vessels, with his name or other marks or devices printed, impressed, 
or otherwise produced thereon, or upon labels pasted thereon, shall file with the 
clerk of the superior court of the county in which his principal office or place of 
business (or in case of a foreign corporation, its principal office or place of 
business or agency) is located, a description of the names, marks, or devices so 
used by him, and cause such description to be printed twice a week for two suc- 
cessive weeks in some daily newspaper published in said county, if there be a 
daily newspaper published therein, and if not, then in some newspaper published 
in said county once a week for two successive weeks. The description of the 
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names, marks or devices, before being filed as aforesaid, shall be signed by the 
person filing the same, or in case of a partnership, by a partner, or in case of a 
corporation, by one of its officers or managers, and shall be acknowledged by the 
person signing the same as his act, or as the act of said partnership or corporation, 
before an officer competent to take acknowledgment of deeds. The publication 
hereby required need only be a brief description, sufficient for identification, of 
such names or marks, and need not contain a certified copy of the acknowledg- 
ment, The provisions of this article shall apply to all vessels enumerated above 
upon which said names or marks shall appear as aforesaid, whether or not any 
of the same shall be in existence at the time of said filing and publication. (1907, 


POU Sal Ge Sots) 


§ 80-25. Clerk to record description.—The several clerks of the 
superior courts mentioned in the preceding section shall record in some book 
of record in their custody all such descriptions filed with them, and also copies 
of the said advertisement in the newspaper, certified to by the publishers thereof, 
and shall furnish copies thereof, duly certified by them in the usual manner, to 
any person who may apply therefor, and shall receive for the recording of such 
copies a fee of fifty cents. Such certified copies shall be evidence that the 
provisions of the preceding section have been complied with, and shall be prima 
facie evidence of the title of the person, named therein, to the vessels upon which 
his name, marks, labels or devices appear as described in said description. (1907, 


enO01, sw2-CaS:; 513995.) 


§ 80-26. Refilling vessels and defacing marks forbidden; punish- 
ment.—After any person has filed and published his description of such names, 
marks or devices, in accordance with the preceding provisions of this article, 
it shall be unlawful for any persons to fill in any way the vessels upon which 
such names or other marks are printed, impressed or otherwise produced, with 
any water or beverage enumerated in this article, or to deface, remove or con- 
ceal such names or other marks, thereon, with intent to convert the same to 
his use, or to have on sale, offer for sale, traffic in, handle in the course of business, 
transport, or to take or collect from ash or garbage receptacles or from public 
or private premises, or to keep in stock, store or dispose of or deal or traffic 
in same, or any parts thereof, without the written consent of the person whose 
name or other marks are upon such vessels, or to willfully break, destroy or 
otherwise injure any of the articles mentioned in this section. Any person who 
shall do any of the acts declared to be unlawful by this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished for 
the first offense by imprisonment of not less than ten days or more than one year, 
or by a fine of three dollars for each of such kegs, casks or barrels, and one 
dollar for each of such boxes, trays, crates, bottles, syphons, or any other vessels 
so unlawfully used; and for the second and subsequent offense by imprisonment 
for not less than twenty days or more than one year, or by a fine of not less 
than two dollars or more than five dollars for each vessel unlawfully used, or 
by both such fine and imprisonment, at the discretion of the court before whom 
such offense is tried: Provided, this section shall not apply to such vessels as 
the bottler charges his customers for at the time of sale of the goods. (1907, 
CHOO1 . Se. 32°C 5.81. 3990.) 


§ 80-27. Possession of vessels as evidence of offense. — If any per- 
son shall be found to be in possession of any of the vessels mentioned above 
in this article, or any parts thereof, and the persons whose names, marks or 
devices have been placed thereon, as above provided, have complied with the 
provisions of this article, and the persons so found in possession thereof shall 
be charged with any of the offenses mentioned in the preceding section, then 
such possession shall be prima facie evidence that such person is guilty of the 
offenses so charged: Provided, this section shall not apply to bottlers who re- 
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ceive such vessels in the course of business and mixed and exchanged in ship- 
ment, when such bottler within a reasonable time notifies the owners thereof of 
the location thereof. (1907, c. 901, s. 4; C. S., s. 3998. ) 


§ 80-28. Search warrants. —If the owner of any vessel mentioned in 
§ 80-24 who has complied with the provisions thereof, or the officer, agent or 
employee of such owner, shall make an affidavit before a justice of the peace 
asserting that he has reason to believe and does believe that any person is in actual 
or constructive possession of, or is making use of, any article above mentioned 
or any part thereof, or in any way declared to be unlawful by § 80-26, the justice 
may issue his search warrant to any sheriff, constable or other officer of the 
law to whom such warrant may be directed, and cause the premises designated 
in the warrant to be searched; and if article above mentioned or any part thereof 
shall be found upon the premises so designated, the officer executing such search 
warrant shall thereupon report the same, under his oath, to the justice, who 
shall thereupon, upon said report and upon the oath of any person or persons 
charging any violations of § 80-26, issue his warrant for the arrest of the person 
against whom the charge is made, and cause him, together with such articles, 


to be brought before him for trial. (1907, c. 901, s. 5: C. S., s. 3999.) 


§ 80-29. Concurrent jurisdiction of superior courts and justices 
of the peace.—The justices of the peace in the counties of this State shall 
have concurrent jurisdiction with the superior courts of their respective counties 
in the case of persons arrested for violation of the above provisions of this 
article, and such justices of the peace shall proceed to hear and determine such 
cases when the parties arrested are brought before them, in all cases where the 
punishment fixed in this article is such as to give the justices jurisdiction under 
the Constitution and laws of this State. And if such person shall be found to be 
guilty of the violation of any of the provisions of this article, the court trying 
such person and imposing the punishment herein prescribed shall also award 
possession to the owner of all the property involved in such violation. (190726 


SO cen (Ca ee 4000. ) 


§ 80-30. Accepting deposit not deemed sale.—The requiring, taking 
or accepting of any deposit for any purpose upon any vessel above enumerated 
shall not be deemed to constitute a sale of such property, either optional, con- 
ditional or otherwise, in any proceedings under this article. CL904.-c)- 90 Be 


PACE SSC 


§ 80-31. When refiling description not required.—Any person, part- 
nership, or corporation that has heretofore filed and published a description of 
his name, marks or devices for the purposes mentioned in § 80-1, in accordance 
with the law existing at the time of such filing and publication, shall not be re- 
quired to again file such description, but shall be entitled to all the benefits of this 
article as fully as if he had complied with all the provisions thereof, (1907 we 


001; GH Si4 Gus. asu40025 


§ 80-32. Application of the article. — The provisions of this article do 
not apply to any person using the vessels enumerated above for the beverages 
placed therein by the owners, or who after consumption of the contents is in 
possession of the same, while awaiting the return to the owners, nor shall the 
provisions of this article apply to any garbage man collecting the same in the 
regular course of his business: Provided, this article shall not apply to beer 
and mineral water bottles shipped into this State from other states. (1907 acs 


OO toads: Coe See US. 
ARTICLE 4. 


Farm Names. 


§ 80-33. Registration of farm names authorized.—Any owner of 
a farm in the State of North Carolina may have the name of his farm, together 


1004 


§ 80-34 Cr. 80. TRADEMARKS, BRANDS, ETC. § 80-39 


with a description of his lands to which said name applies, recorded in a register 
kept for that purpose in the office of the register of deeds of the county in which 
the farm is located, and the register of deeds shall furnish to such landowner 
a proper certificate setting forth the name and description of the lands. (1915, 
Gab Oonsacl a G51. Se 40045) 

Local Modification. — Sampson, Stokes, 
Surry Coa 9 40118 


§ 80-34. After registry, similar name not registered.—When any 
name has been recorded as the name of any farm in such county, the name, or 
one so nearly like it as to produce confusion, shall not be recorded as the name 
of any other farm in the same county. (1915 ce 10S sm, Ce oes. 4005.) 


§ 80-35. Distinctive name required.—No name shall be registered as 
the name of a farm where such proposed name or one so nearly like it as to 
produce confusion has been so used in connection with another farm in the same 
county as to become generally known prior to March 5, 1915, unless the name 
used has also prior to March 5, 1915, become well known as the name of the 
farm proposed to be registered; and in this event two or more farms in the same 
county may be registered with the same name with some prefix or suffix added 


to distinguish them. (1915, c. 108, s. 2; GIS sy 40068) 


§ 80-36. Application for registry; publication and hearing.—Betore 
a name shall be registered the clerk shall have publication made at least once a 
week for four weeks in some secular newspaper published in the county, if 
one is so published, and if one is not so published, then one having a general 
circulation in the county, giving the name of the applicant, the proposed name 
of registration and a sufficient description to identify the farm and the time of 
the return; and if the owner or clerk knows of another farm in the county of the 
same or very similar name, a summons shall be served on the owner thereof 
at least ten days before the return day. On the return day any person, firm or 
corporation may file claim to the name, and the clerk may pass upon the claim 
and award the name to any party, with the right to appeal by the aggrieved party 
to the superior court within ten days, as in other cases, and on such appeal the 
judge shall decide the matters unless a jury be demanded by some party. (1915, 


1083 492. .C, S.,<8. 40072) 


§ 80-37. Fees for registration.—Any person haying the name of his 
farm recorded as provided in this article shall first pay to the register of deeds 
a fee of one dollar, which fee shall be paid to the county treasurer as other 
fees are to be paid to the county treasurer by such register of deeds: Provided, 
that in counties where the fee system obtains, the fees herein mentioned shall 
go to the register of deeds of such counties. (1915, c. 108, s. 3; C. 5., s. 4008. ) 


§ 80-38. When transfer of farm carries name.—When any owner of 
a farm, the name of which has been recorded as provided in this article, transfers 
by deed or otherwise the whole of such farm, such transfer may include the 
registered name thereof; but if the owner shall transfer only a portion of such 
farm, then, in that event, the registered name thereof shall not be transferred 
to the purchaser unless so stated in the deed or conveyance. (1915, c. 108, s. 4; 
ae on 4009.) 


§ 80-39. Cancellation of registry; fee. — When any owner of a regis- 
tered farm desires to cancel the registered name thereof, he shall state on the 
margin of the record of the register of such name the following: “This name is 
canceled and I hereby release all rights thereunder,” which shall be signed by 
the person canceling such name, and attested by the register of deeds. For such 
latter service the register of deeds shall charge a fee of twenty-five cents, which 
shall be paid to the county treasurer as other fees are paid to the county treasurer 
by him. (1915, c. 108, s. Bia Gx Ss2s74010.) 
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ARTICLES: 
Stamping of Gold and Silver Articles. 


§ 80-40. Marking gold articles regulated.—It shall be unlawful to 
make for sale, or sell, or offer to sell or dispose of, or have in possession with 
intent to sell or dispose of, any article of merchandise made in whole or in part 
of gold or any alloy of gold, and having stamped, branded, engraved or imprinted 
thereon, or upon any tag, card or label attached thereto, or upon any box, pack- 
age, cover or wrapper in which the article is enclosed, any mark indicating or 
designed to indicate that the gold, or alloy of gold, therein is of a greater degree 
of fineness than its actual fineness, unless the actual fineness, in the case of 
flatware and watchcases, is not less by more than three one-thousandths parts, 
and in the case of all other articles is not less by more than one-half karat than 
the fineness indicated, according to the standards and subject to the qualifications 
hereinafter set forth. 

In any test for ascertaining the fineness of gold or alloy in the articles, according 
to the required standards, the part of the gold or alloy taken for the test, analysis 
or assay shall be a part not containing or having attached thereto any solder or 
alloy of inferior fineness used for brazing or uniting the parts of the articles. In 
addition to the foregoing tests and standards, the actual fineness of the entire 
quantity of gold and of its alloys contained in any article mentioned in this section 
(except watchcases), including all solder or alloy of inferior metal used for 
brazing or uniting the parts (all such gold, alloys, and solder being assayed as 
one piece), shall not be less by more than one karat than the fineness indicated 
by the mark used as above indicated. Violation of this section is a misdemeanor, 
punishable as provided in this article. CRUE Cs Shilsici S1O Gy &. 4012.) 


§ 80-41. Marking silver articles regulated.—It shall be unlawful to 
make for sale or sell or offer to sell or dispose of or have in possession with 
intent to sell or dispose of— 

(1) Any article of merchandise made in whole or in part of silver of any 
alloy of silver, and having marked, stamped, branded or engraved 
or imprinted thereon, or upon any tag, card or label attached thereto, 
Or upon any box, package, cover or wrapper in which the article is 
enclosed, the words “sterling silver” or “sterling” or any colorable 
imitation thereof, unless nine hundred and twenty-five one-thou- 
sandths of the component parts of the metal appearing or purport- 
ing to be silver, of which the article js manufactured, are pure silver, 
subject to the qualifications hereinafter set forth: Provided, that in 
the case of all such articles there shall be allowed a divergence in 
fineness of four one-thousandths parts from the foregoing standard. 

(2) Any article of merchandise made in whole or in part of silver or of 
any alloy of silver, and having marked, stamped, branded, engraved 
or imprinted thereon, or upon any card, tag or label attached thereto, 
or upon any box, package, cover or wrapper in which the article js 
enclosed, the words “coin” or “coin silver,” or any colorable imita- 
tion thereof, unless nine hundred one-thousandths of the component 
parts of the metal appearing or purporting to be silver, of which the 
article is manufactured, are pure silver, subject to the qualifications 
hereinafter set forth: Provided, that in the case of all such articles 
there shall be allowed a divergence in fineness of four one-thousandths 
parts from the foregoing standards. 

(3) Any article of merchandise made in whole or in part of silver or of any 
alloy of silver, and having stamped, branded, engraved or imprinted 
thereon, or upon any tag, card or label attached thereto, or upon any 
box, package, cover or wrapper in which the article is enclosed, any 
mark or word (other than the word “sterling” or the word “coin’’) 
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indicating, or designed to indicate, that the silver or alloy of silver in 
the article is of a greater degree of fineness than its actual fineness, 
unless the actual fineness is not less by more than four one-thou- 
sandths parts than the actual fineness indicated by the use of such 
mark or word, subject to the qualifications hereinafter set forth. 

In any test for ascertaining the fineness of the articles mentioned in this 
section, according to the foregoing standards, the part taken for test, analysis or 
assay shall be a part not containing or having attached thereto any solder or alloy 
of inferior metal used for brazing or uniting the parts of such article. In addition 
to the foregoing test and standards, the actual fineness of the entire quantity of 
metal purporting to be silver contained in any article mentioned in this section, 
including all solder or alloy of inferior fineness used for brazing or uniting the 
parts (all such silver, alloy or solder being assayed as one piece), shall not be 
less by more than ten one-thousandths parts than the fineness indicated accord- 
ing to the foregoing standards, by the mark employed as above indicated. Viola- 
tion of this section is a misdemeanor, punishable as provided in this article. 


(1907, c. 331, s. 2°GeSs. 40132) 


80-42. Marking articles of gold plate regulated. —It shall be un- 
lawful to make for sale, or sell, or offer to sell or dispose of, or have in possession 
with intent to sell or dispose of, any article of merchandise made in whole or in 
part of inferior metal, having deposited or plated thereon or brazed or otherwise 
affixed thereto a plate, plating, covering or sheet of gold, or of any alloy of gold, 
which article is known in the market as “rolled gold plate,” “gold plate,” “gold- 
filled,” or “gold electroplate,” or by any similar designation, and having stamped, 
branded, engraved or imprinted thereon, or upon any tag, card or label attached 
thereto, or upon any box, package, cover or wrapper in which the article is en- 
closed, any word or mark usually employed to indicate the fineness of gold, unless 
such word be accompanied by other words plainly indicating that such article or 
some part thereof is made of rolled gold plate, or gold plate, or gold electroplate, 
or is gold-filled, as the case may be. Violation of this section is a misdemeanor, 
punishable as provided in this article. (1O07sen 33 lteshs aC e5.,'s--4014.) 


80-43. Marking articles of silver plate regulated.—It shall be un- 
lawful to make for sale, or sell, or offer to sell or dispose of, or have in pos- 
session with intent to sell or dispose of, any article of merchandise made in whole 
or in part of inferior metal, having deposited or plated thereon or brazed or 
otherwise affixed thereto, a plate, plating, covering or sheet of silver or of any 
alloy of silver, which article is known in the market as “silver plate” or “silver 
electroplate,” or by any similar designation, and having stamped, branded, en- 
graved or imprinted thereon, or upon any tag, card or label attached thereto, or 
upon any box, package, cover or wrapper in which the article is enclosed, the 
word “sterling” or the word “coin,” either alone or in conjunction with any 
other words or marks. Violation of this section is a misdemeanor, punishable as 
provided in this article. (19078 Co 01% S.-450C. 0-y Ss. 4015.) 


§ 80-44. Violation of article misdemeanor.—Every person, firm, cor- 
poration or association guilty of a violation of any one of the preceding sections 
of this article, and every officer, manager, director or managing agent of any such 
person, firm, corporation or association directly participating in such violation 
or consenting thereto, shall be guilty of a misdemeanor and punished by fine 
or imprisonment, or both, at the discretion of the court: Provided, that if the 
person charged with violation of this article shall prove that the article concerning 
which the charge was made was manufactured prior to the thirteenth day of June, 
one thousand nine hundred and seven, then the charge shall be dismissed. (1907, 


eusolns. 522C.-S., 781 4016;) 
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ARTICLE 6. 
Cattle Brands. 


§ 80-45. Owners of stock to register brand or marks.—Every person 
who has any horses, cattle, hogs or sheep may have an earmark or brand dif- 
ferent from the earmark or brand of all other persons, which he shall record 
with the clerk of the board of commissioners of the county where his horses, 
cattle, hogs or sheep are; and he may brand all horses eighteen months old and 
upwards with the said brand, and earmark all his hogs and shee, six months old 
and upwards with the said earmark; and earmark or brand all his cattle twelve 
months old and upwards; and if any dispute shall arise about any earmark or 
brand, the same shall be decided by the record thereof. (RSC. 17a 
ode, "542317 Rev, SeCO2SsnCie See 4017.) 


ARTICHE, 7: 
Recording of Cattle Brands and Marks with Conunissioner of Agriculture. 


§ 80-46. “Stock growers” and ‘‘livestock’’ defined. — Every person, 
firm, association or corporation, who owns, raises, buys or sells cattle in this 
State, is deemed a stock grower, and all cattle are deemed livestock, within 
the meaning of this article. (1935, c. 232, s. 1.) 


§ 80-47. Stock growers limited to single mark or brand; registra- 
tion not required; law compulsory upon registration.—Every stock grower 
in this State must use one, and only one, mark or brand for said stock grower’s 
cattle, which mark or brand shall be placed in some conspicuous place on said 
cattle, which place must be designated in the application for the recording of said 
mark or brand hereinafter provided for in this article: Provided, however, 
nothing in this section nor in any subsequent section of this article shall be con- 
strued to be compulsory upon any stock grower in this State to apply for or regis- 
ter his mark or brand of cattle; but when a stock grower does so, then this article 
and all provisions thereof shall be binding and compulsory upon said stock grower. 
(C1933; Ca 232 a5-825) 

Cited in Gibbs v. Armstrong, 233 N. C. 
279,63 5. H. (2d) 551 (1951); 


§ 80-48. Commissioner of Agriculture named recorder.—The Com- 
missioner of Agriculture of the State of North Carolina is hereby declared to be 
the State recorder of marks and brands of cattle growers in this State. (1935, 
CiZ 2, San) 


§ 80-49. Recording with Commissioner. — All brands or marks shall 
be recorded with the State recorder. (1935, c. 232, s. 4.) 


§ 80-50. Application; effect of recording; fee; no duplication al- 
lowed.—Any stock grower in the State of North Carolina, who desires to avail 
himself of the provisions of this article, shall make and sign an application, fur- 
nished by the State recorder, setting forth a facsimile and description of the 
brand or mark which said stock grower desires to use, and shall file the same 
with the State recorder, who shall record the same in a book kept by him for 
that purpose, and from and after the filing of the same, the stock grower filing 
the same shall have exclusive right to use said brand or mark within the State, 
and shall pay the State recorder a fee of one dollar: provided, that the State 
recorder shall not file or record such mark or brand if the same has been hereto- 
fore recorded by him in favor of some other grower. (LOSS (eC Be oem a) 


§ 80-51. Certified copy of mark or brand; registration; fees and 
disposition thereof.—Upon the recording of any such brand or mark with the 
State recorder, as herein provided, the owner thereof may procure from the State 
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recorder a certified copy thereof, paying therefor the sum of fifty cents, and may 
cause the same to be recorded in the office of the register of deeds in the county 
where said stock grower resides, and shall pay said register of deeds a fee of 
fifty cents for recording same. It shall be unlawful for any register of deeds 
to record any such mark or brand, unless the same is certified to him by the 
State recorder. Application blanks and a book for recording said marks and 
brands shall be furnished each register of deeds of the county applying for same, 
and shall be paid for by the State recorder, if he has sufficient funds derived 
from the recording fees, and if not, then by the county so applying for same. 
All fees received by the State recorder shall be used in the administration of 
this article, and any surplus paid into the general fund of the Agriculture Depart- 
ment. In order to put the provisions of this article in force the Commissioner 
of Agriculture is hereby authorized to use any fund in his department not other- 
wise appropriated. (1935, c. 232, s. 6.) 


§ 80-52. Certified copy prima facie evidence of ownership.—In all 
civil or criminal suits in any court in this State a duly certified copy, under the 
seal of the Department of Agriculture, of any brand or mark, duly recorded under 
the provisions of this article, shall be prima facie evidence of the ownership of 
the animal of said cattle grower. (1935, c..232, s. 7.) 


§ 80-53. Records to be kept by those engaged in slaughtering.— 
Any person, firm or corporation engaged in the business of slaughtering cattle 
shall keep at its place of business a book in which must be kept the name or names 
of the persons from whom any marked or branded cattle are purchased and the 
date of purchase and his address, and the mark or brand of such cattle. Said 
book must be kept ready at all times for the inspection of any person who desires 
to examine the same. (1935, c. 232, s. 8. ) 


§ 80-54. Purchaser of branded cattle to keep record of purchases. 
—Any person purchasing any marked or branded cattle, the mark or brand of 
which has been duly recorded under the provisions of this article, shall keep 
the name and address of the person from whom said cattle are purchased, a de- 
scription of the mark or brand and the date of the purchase, and exhibit same 
to any person desiring to examine same, 61935, (enZ5 2.7809.) 


§ 80-55. Defacing marks or brands made misdemeanor.—No stock 
grower or other person in this State must change, conceal, deface, disfigure or 
obliterate any brand or mark previously branded, impressed or marked on any 
head of cattle, or put his or any other brand or mark upon or over any part of any 
brand or mark previously branded or marked upon any head of cattle, and no per- 
son shall make or use any counterfeit of any mark or brand of any other person. 
Any person violating any of the provisions of this section shall be euilty of a mis- 
demeanor. (1935, c. 232, s. 10.) 


§ 80-56. Violation of article made misdemeanor.—Any person violat- 
ing any of the provisions of this article shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined or imprisoned in the discretion of the court. 


(1935, c. 232, s. Be) 
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Chapter 81. 
Weights and Measures. 


Article 1. 
Uniform Weights and Measures. 

Sec. 

81-1. Office of Superintendent of Weights 
and Measures. 

_81-2. Administration of article. 

81-2.1. Board of Agriculture authorized to 
establish standards of weights 
and measures for commodities 
having none. 

81-3. Employment of Superintendent of 

Weights and Measures. 

81-4. Salaries and expenses. 

81-5. Standard of work for local standard 
keepers. 

81-6. Receipts for fees; approved stand- 
ards to be marked. 

81-7. Standard equipment. 

81-8. Standards of weights and measures. 

81-8.1. Authority to prescribe standards of 
weight or measurement for sale 
of milk or milk products. 

81-9. Supervision of weights and measures 
and weighing or measuring de- 
vices. 

81-10. Authority of deputy or local in- 
spector. 

81-11. Condemnation and destruction of 
incorrect weights, measures or de- 
vices. 

81-12. Seizure of false weights and meas- 
ures. 

81-13. Obstruction to officers misdemeanor. 

81-14. Impersonation of Superintendent 
of Weights and Measures or dep- 
uties misdemeanor. 

81-14.1. Weighing livestock sold at public 
livestock market; weight certifi- 
cates. 

81-14.2. Commodities to be sold by weight, 
measure or numerical count. 

81-14.3. Unlawful for package to mislead 
purchaser. 

81-14.4. Standard weight packages of flour, 
meal, grits and hominy. 

81-14.5. Weight and measure terms de- 
fined. 

81-14.6. Sale of cement blocks, cinder 
blocks and other concrete ma- 
sonry units. 

81-14.7. Approval of heating units, etc., for 
curing tobacco. 

81-14.8. Sale of coal, coke and charcoal by 
weight. 

81-14.9. Establishment of standard loaves 


of bread; “loaf” defined. 


Sec. 
81-15. Weights of goods sold in packages 
to be stated on package. 
81-15.1. Statement to be furnished seller of 
pulp wood by purchaser. 
81-16. [Repealed.] 
81-17. Net weight basis of sales by weight. 
81-18. Acts and omissions declared misde- 
meanor. 
“Person” construed. 
“Weights, measures, weighing or 
measuring devices’ construed. 
[ Repealed. ] 
Certain measures regulated. 


81-19. 
81-20. 


81-21. 
81-22. 


Article 2. 
Establishment and Use of Standards. 


81-23. Standard weights and measures, ex- 
ception; penalty. 

81-23.1. Standard rule for measurement of 
logs. 

81-24. [Repealed.] 

81-25. Area of acre. 


Article 3. 
County Standard. 
81-26 to 81-35. [Repealed.] 


Article 4. 
Public Weighmasters, 


81-36. Public weighmaster defined; to be 
licensed. 

81-36.1. Administration of article. 

81-37. Application for license permit. 

81-38. Forms of certificates of weight, etc., 
to be approved by State Superin- 
tendent of Weights and Measures. 

81-39. Official seal of public weighmasters. 

81-40. Violations of provisions by weigh- 
masters made misdemeanor. 


81-41. Requesting weighmaster to falsify 
weights; impersonation of weigh- 
master; alteration of certificate, 
ete: 

81-42. Certificates of weighmasters 
sumed accurate and correct. 

81-43. Duty of custodian of product during 
time intervening between weigh- 
ing and issuance of certificate. 

81-43.1. Weighing tobacco in sales ware- 
houses. 


81-44. Complaints to weighmaster or State 
Superintendent of Weights and 
Measures. 

81-45. Approval by State Superintendent 


pre- 
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Sec. Sec. 
of Weights and Measures of de-  81-57.1. Rules and regulations. 
vices used. 81-58. Penalty. 
81-46. Annual license for public weighmas- 4 
fee Article 6. 
81-47. Use of fees collected. Surveyors. 


81-48. Seal obtained from State Superin- 


tendent of Weights and Meas- 81-59 to 81-66. [Repealed.] 


cae Article 7. 
81-49. Seal declared property of State. : ‘ 
81-50. Cotton weighing. Standard Weight Packages of Grits, 
81-51. [Repealed.] Meal and Flour. 
Article 5. 81-67 to 81-72. [Repealed.] 
Scale Mechanics. Article 8. 
81-52. Purpose of article. Storage, Handling and Distribution 
81-53. Definitions. of Liquid Fertilizers. 


81-54. Prerequisites for scale mechanic. 91-73. Purpose. 
81-55. Registration; certificate of registra- 81-74. Definitions. 


tion; annual renewal. 81-75. Method of sale. 
81-56.1. Service certificate. 81-76. Method of delivery. 
81-56.2. Bond. 81-77. Registration. 
81-56.3. Scale removal 81-78. Approval of storage and handling 
j equipment. 
81-56.4. Condemned scale. 81-79, Administrative authority. 
81-56.5. Secondhand scale. 81-80. Unlawful acts and omissions. 
81-56.6. Scale location. 81-81. Authority of Board of Agriculture. 
81-57. Exemption. 81-82. Penalty. 
ARTICLE 1. 


Uniform Weights and Measures. 


§ 81-1. Office of Superintendent of Weights and Measures.—In 
order to protect the purchasers or sellers of any commodity and to provide one 
standard of weight and of measure of length and surface throughout the State, 
which must be in conformity with the standard of measure of length, surface, 
weight and capacity established by Congress, the office of Superintendent of 
Weights and Measures for the State of North Carolina is hereby established as 
hereinafter provided. (1927, c. 261, s. Log toc au, s. 1.) 

Editor’s Note. — The 1945 amendment 
inserted the words “or sellers” and “weight 
and of?” near the beginning of the section. 


§ 81-2. Administration of article.—The provisions of this article shall be 
administered by the State Department of Agriculture through a suitable person 
to be selected by the Commissioner of Agriculture and known as the Superin- 
tendent of Weights and Measures. For the purpose of administering and giv- 
ing effect to the provisions of this article, the rules and codes of specifications 
and tolerances as adopted by the National Conference of Weights and Measures 
and recommended by the United States Bureau of Standards and approved by the 
North Carolina Department of Agriculture are hereby adopted; however, the 
Department of Agriculture is empowered to make stich further rules and regula- 
tions as may be necessary to make effective the purposes and provisions of this 
article, and to fix and prescribe reasonable charges and fees for examining, test- 
ing, adjusting and certifying the correct, or incorrect, equipment used in the 
buying or selling of any commodity or thing, or any equipment used for hire 
or award, or in the computation of any charge for services rendered on the basis 
of weight or measure, or in the determination of weight or measure, when a 
charge is made for such determination. Such rules and regulations and fees and 
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charges shall be published thirty days before such rules, regulations, fees and 
charges become effective) (1927, CazGles2 8 1961 aI50- 1043 e. 7o2, cule 
1949, c. 984.) 

Editor’s Note. — The 1931 amendment 1943 amendment inserted therein the words 
inserted in the second sentence the pro- “and approved by the North Carolina De- 
vision as to rules adopted by the National partment of Agriculture,’ and the 1949 
Conference of Weights and Measures, the amendment rewrote the sentence. 


§ 81-2.1. Board of Agriculture authorized to establish standards of 
weights and measures for commodities having none. — he Board of 
Agriculture is authorized, directed and empowered to establish by order (after 
public notice as may be determined by it), standards of weights and measures 
on any commodity in any instance where no standard has been established by the 
Congress of the United States, or by the laws of the State of North Carolina, pro- 
vided, however, that when a standard is established by Congress, or by the laws 
of the State of North Carolina, such standard shall supersede the standard or 
standards established by the Board of Agriculture. Provided that this section 
does not authorize the Board of Agriculture to establish a standard log rule 
measure. (1945, c. 280, s. 1; 1949, c. 984.) 

Editor’s Note. — The 1949 amendment the word “and” formerly appearing after 
inserted the comma after the phrase in the word “commodity.” It also changed 
parentheses and struck out in the next line “act” to “section” in the proviso. 


§ 81-3. Employment of Superintendent of Weights and Measures.— 
The Commissioner of Agriculture shall have authority to employ a Superin- 
tendent of Weights and Measures and necessary assistants, local inspectors and 
such other employees as may be necessary in carrying out the provisions of 
this article, and fix and regulate their duties. 

The person named as Superintendent of Weights and Measures shall give bond 
to the State of North Carolina in the sum of ten thousand dollars to guarantee 
the faithful performance of his duties, the expense of said bond to be paid by 
the State and said bond to be approved as other bonds for the State officers. 
The Superintendent of Weights and Measures shall, to safeguard the interests 
of the buyer and seller, require bond from other employees authorized under 
the first paragraph of this section in the amounts of not less than one thousand 
dollars for each employee designated as a local inspector or sealer of weights 
and measures. (1927, c. 261, ss. 3, 4; 1949, c. 984.) 

Editor’s Note. — The 1949 amendment 
inserted the words “and said bond” in the 
first sentence of the second paragraph. 


§ 81-4. Salaries and expenses.—All salaries and necessary expenses shall 
be paid as now provided for the other departments and agencies of the State 
government.;(1927,5"c. “261,7s. 5k 193 ie ce. 150" 1940ee 984. ) 

Editor’s Note—Prior to the 1931 amend- der this article. The 1949 amendment sub- 
ment this section provided for the payment _ stituted “paid” for “provided.” 
of salaries, etc., from the fees collected un- 


§ 81-5. Standard of work for local standard keepers. — When any 
town or county wishes to appoint a local standard keeper or inspector or sealer 
of weights and measures, the appointment and regulation of his work must be in 
keeping with the rules and regulations of the State Department of Agriculture 
and his work subject to supervision of the State Superintendent of Weights and 
Measures, .(1927,-c,261)s..6: 1949 <c, 984.) 


Editor’s Note. — The 1949 amendment 
inserted the comma after the word “meas- 
ures.” 


§ 81-6. Receipts for fees; approved standards to be marked.—The 
State Superintendent of Weights and Measures, or his deputies, or inspectors on 
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his direction, shall, after examining any standards of weights or measures or 
other equipment used for determining the weight or measure of anything, issue 
to the owner of such measuring device or equipment a receipt for any fees col- 
lected and, when such measuring device or equipment is found to be accurate, 
stamp upon, or tag, the measuring instrument with the letters “N.C.” and 
two figures representing the year in which the inspection was made. (1927, c. 
261, s. 7; 1949, c. 984.) 

Editor’s Note. — The 1949 amendment 
substituted “equipment” for “apparatus.” 


§ 81-7. Standard equipment.—There shall be issued to each deputy in- 
spector, or local sealer of weights and measures, such standard equipment as 
may be necessary. (1927, c. 201, s. 8.) 


§ 81-8. Standards of weights and measures. — The weights and 
measures received from the United States under joint resolution of Congress, 
approved June fourteenth, one thousand eight hundred and thirty-six, and July 
twenty-seventh, one thousand eight hundred and sixty-six, and such new weights 
and measures as shall be received from the United States as standards of weights 
and measures in addition thereto, or in renewal thereof, and such as shall be 
supplied by the State in conformity therewith and certified by the National 
Bureau of Standards shall be the State standards of weights and measures, and 
‘n addition thereto there shall be supplied from time to time such copies of these 
as may be deemed necessary. The Superintendent of Weights and Measures 
shall take charge of the standards adopted by this article as the standards of 
the State and cause them to be kept in a fireproof building belonging to the 
State, from which they shall not be removed except for repairs or for certifica- 
tion, and he shall take all other necessary precautions for their safekeeping. He 
shall maintain the State standards in good order and shall submit them at least 
once in ten years to the National Bureau of Standards for certification. He 
shall keep complete record of the standards, balances and other apparatus be- 
longing to the State and take a receipt for same from his successor in office. 
He shall annually, on the first day of July, make to the Commissioner of Agri- 
culture a report of all work done in hiswotiice! MAQZ7Z cw 201, ne.8 9 501945,. c. 
543; 1949, c. 984.) 

Editor’s Note. — The 1943 amendment eight hundred and thirty-six” for “one 
substituted “July” for “December” in the thousand eight hundred and twenty-six” in 
last sentence of this section. And the the first sentence. 

1949 amendment substituted “one thousand 


§ 81-8.1. Authority to prescribe standards of weight or measure- 
ment for sale of milk or milk products.—The Board of Agriculture is here- 
by authorized and empowered to adopt and promulgate, after due notice and 
hearing, rules and regulations prescribing standards or units of weight or meas- 
urement by which milk, cream or other fluids containing milk or milk products 
may be sold at retail in bottles or other capped or sealed containers, and the sale 
thereof by any other standards or units of weight or measurement shall be un- 
lawful. (1949, c. 982.) 


§ 81-9. Supervision of weights and measures and weighing or 
measuring devices.—The State Superintendent of Weights and Measures shall 
have and keep general supervision of the weights and measures and weighing or 
meastiring devices offered for sale, sold, or in use in the State. He or nis 
deputies or inspectors at his direction, shall, upon written request of any citizen, 
firm, or corporation, or educational institution in the State, test or calibrate 
weights, measures and weighing or measuring devices used as standards in the 
State. (1927: ¢) 261) %9:410 391940. 984. ) 

Editor’s Note. — The 1949 amendment struck out the comma formerly appearing 
struck out “a” formerly appearing before after “deputies” in the second sentence. 
“general” in the first sentence. It also 
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§ 81-10. Authority of deputy or local inspector.—Each deputy or local 
inspector shall have the power, and it shall be his duty, under the direction of the 
State Superintendent of Weights and Measures, to inspect, test, try and ascertain 
if they are correct all weights and measures and weighing and measuring devices 
kept, offered, or exposed for sale, sold, or used or employed within the State by 
any proprietor, agent, lessee, or employee in proving the size, quantity, extent, 
area, OF measurement of quantities, things produced, or articles for distribution 
or consumption, purchased or offered or submitted by any person or persons for 
sale, hire, or award, and he shall have the power, and shall, from time to time, 
weigh or measure and inspect packages or amounts of commodities of whatsoever 
kind kept for the purpose of sale, offered, or exposed for sale, or sold, or in the 
process of delivery, in order to determine whether the same contain the amount 
represented, or whether they be kept, offered or exposed for sale, or sold in a 
manner in accordance with law. He may, for the purpose above mentioned and 
in the general performance of his duties, enter and go into, or open, and with- 
out formal warrant, any stand, place, building, or premises, or stop any vendor, 
peddler, junk dealer, coal wagon, ice wagon, delivery wagon, or any person 
whomsoever and require him, if necessary, to proceed to some place which the 
sealer may specify for the purpose of making the proper test. (1927, c. 261, 
SLs) 


§ 81-11. Condemnation and destruction of incorrect weights, 
measures or devices.—The deputy or local inspector shall condemn, seize, and 
may destroy incorrect weights and measures or_weighing and measuring devices, 
which in his best judgment are not susceptible of satisfactory repair, but such as 
are incorrect and yet in his best judgment may be repaired, he shall mark or tag 
as “Condemned for Repairs” in a manner prescribed by the State Superintendent 
of Weights and Measures. ‘The owners or users of any weights, measures or 
weighing or measuring devices of which such disposition is made shall have the 
same repaired and corrected within ten days and they may neither use nor dispose 
of same in any way, but shall hold the same at the disposal of the sealer. Any 
weights, measures, or weighing or measuring devices which have been condemned 
for repairs and have not been repaired as required shall be confiscated by the 
sealer G@lOZ7nce2Olsisel2)) 


§ 81-12. Seizure of false weights and measures.—The Superintendent 
of Weights and Measures, his deputies and inspectors are hereby made special 
policemen and are authorized and empowered to arrest without formal warrant, 
any violator of the statutes in relation to weights and measures and to seize as 
use for evidence without formal warrant any false or unsealed weights, measures, 
or weighing or measuring devices or package or amount of commodity found to 
be used, retained, or offered or exposed for sale or sold in violation of law. (1927, 
CpZOlesale®) 


§ 81-13. Obstruction to officers misdemeanor, — Any person who 
shall hinder or obstruct in any way the Superintendent of Weights and Measures, 
his deputies or inspectors, in the performance of his official duties shall be guilty 
of a misdemeanor and, upon conviction in any court of competent jurisdiction, 
shall be punished by a fine of not less than ten dollars or more than two hundred 
dollars, or by imprisonment in the county jail for not more than three months, or 
by both fine and imprisonment. (1927, c. 261, s. 14.) 


§ 81-14. Impersonation of Superintendent of Weights and Measures 
or deputies misdemeanor. — Any person who shall impersonate in any way 
the Superintendent of Weights and Measures, his deputies or inspectors, by the 
use of his seal or counterfeit of his seal or otherwise, shall be guilty of a mis- 
demeanor and upon conviction therefor in any court of competent jurisdiction, 
shall be punished by a fine of not less than one hundred dollars or more than 
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five hundred dollars, or by imprisonment for not more than one year, or by 
both such fine and imprisonment. (1927, c. 261, s. 15.) 


§ 81-14.1. Weighing livestock sold at public livestock market; 
weight certificates. —- Whenever livestock is offered or exposed for sale, 
or sold by weight at a public livestock market, the livestock shall be weighed 
by a public weighmaster and each individual sale shall be accompanied with a 
weight certificate in duplicate on which shall be expressed in ink or other indelible 
substance, the name and address of seller, the kind, number and weight of live- 
stock being offered for sale, or sold, the time of day and date of weighing and 
the name of weighmaster. The information expressed on said certificate shall be 
announced or otherwise made known immediately preceding the sale, if said sale 
be by auction. (1943, c. 762, s. 1.) 


§ 81-14.2. Commodities to be sold by weight, measure or numerical 
count.—It shall be unlawful to sell except for immediate consumption by the 
purchaser, on the premises of the seller, liquid commodities in any other manner 
than by weight or liquid measures, or commodities not liquid in any other manner 
than by measure of length, by weight, or by numerical count. When a com- 
modity is sold by numerical count in excess of one unit, the units which constitute 
said numerical count shall be uniform in size and/or weight, and be so exposed 
as to be readily observed by the purchaser: Provided, however, that nothing in 
this section shall be construed to prevent the sale of fruits, vegetables, and other 
dry commodities in standard containers defined by acts of the United States Con- 
gress known as “Standard Container Acts,” and the rules and regulations pro- 
mulgated in accordance therewith; or of fruits and vegetables sold by the head, 
or bunch, or of any other commodity which is especially provided for by some 
other section of this chapter. (1945, c. 280, s. 1; 1949, c. 973.) 

Editor’s Note. — The 1949 amendment  ises” to read “consumption by the pur- 


rewrote the first sentence and changed the chaser, on the premises of the seller.” 
former words “consumption on the prem- 


§ 81-14.3. Unlawful for package to mislead purchaser.—lIt shall be 
unlawful to keep for the purpose of sale, offer or expose for sale, or sell, any 
commodity in package form when said package is so made, or formed, or filled, 
or wrapped, or exposed, or marked, or labeled as to mislead, or deceive the pur- 
chaser as to the quantity of its contents. (1945, c. 280, s. 1.) 


81-14.4. Standard weight packages of flour, meal, grits and 
hominy.—All flour and meal packed for sale, offered or exposed for sale, or 
sold in this State shall be in one of the following standard weight packages 
and no other, namely: five pounds, ten pounds, twenty-five pounds, fifty pounds, 
one hundred pounds, and multiples of one hundred pounds. However, non- 
standard weight packages may be packed for sale, offered or exposed for sale, or 
sold in this State, weighing three pounds or less, if said nonstandard weight 
packages shall be plainly and conspicuously marked showing net contents in 
avoirdupois weight: Provided, that nothing in this section shall be construed to 
prevent the retail sale of any amount of flour or meal direct to the consumer 
from bulk, upon order and weight at time of delivery to the consumer. 

The term “flour” as used herein shall be construed to mean any finely ground 
product of wheat, or other grain, corn, peas, beans, seeds or other substance, 
with or without added ingredients, intended for use as food for man. 

The term “meal” as used herein shall be construed to mean any product of 
grain, corn, peas, beans, seed or other substance coarsely ground, with or without 
added ingredients, either bolted, or unbolted, including grits and hominy, in- 
tended for use as food for man. (1945, c. 280, s. 1; 1949, c. 984.) 

Editor’s Note. — The 1949 amendment 
substituted the word “used” for “said” in 
line one of the second paragraph. 
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§ 81-14.5. Weight and measure terms defined. — (a) Barrel.—The 
term “barrel” when used in connection with beer, ale, porter, and other similar 
fermented liquor, shall be understood to mean a unit of thirty-one liquid gallons, 
and fractional parts of a barrel shall be understood to mean like fractional parts 
of thirty-one gallons. 

(b) Bushel—The term “bushel” when used in connection with dry measure 
and standard containers shall be understood to mean a unit of two thousand one 
hundred and fifty and forty-two one hundredths (2150.42) cubic inches, of which 
the dry quart and dry pint, respectively, are the one-thirty-second and one-sixty- 
fourth parts. 

(c) Cord.—Whenever wood is solicited, bought or sold in this State on the 
basis of ricked or stacked measurement, as is customarily the case in transactions 
involving such forest products as, for example, pulp wood and fuel wood, the 
unit of said measurement shall be the cord and no other; except that until June 
first, one thousand nine hundred and forty-six, same may be purchased on the 
basis of a unit of one hundred and sixty cubic feet or of the cord of one hun- 
dred and twenty-eight cubic feet. The term “cord” when used in connection with 
such purchases of wood, shall be understood to mean a quantity of wood con- 
sisting of any number of sticks, bolts or pieces laid parallel and together so as to 
form a rick or stack occupying a space four feet wide, four feet high and eight 
feet long, or such other dimensions that will, when multiplied together equal one 
hundred and twenty-eight cubic feet by volume, construed as being seventy per 
cent solid and thirty per cent air space or ninety solid cubic feet. 

(d) Gallon—Whenever the term “galion” is used in connection with liquid 
measure, it shall be understood to mean a unit of two hundred and thirty-one 
(231) cubic inches of which the liquid quart, liquid pint, and gill are respectively, 
the quarter, the one-eighth and the one-third-second parts. 

(e) Pound.—Whenever the term “pound” is used in connection with weight, it 
shall be understood to be the avoirdupois pound as declared by act of the United 
States Congress, except in those cases where it is common practice to use the 
“troy” pound or “apothecaries” pound, and the “ounce” is one-sixteenth part of 
an avoirdupois pound. 

(f) Ton.—The term “ton” shall be understood to mean a unit of two thousand 
(2000) pounds, avoirdupois weight. (1945, c. 280, s. i) 


§ 81-14.6. Sale of cement blocks, cinder blocks and other concrete 
masonry units.—In order to protect the purchasers of concrete block, cinder 
block, and other concrete masonry units and to provide for a minimum load 
bearing strength, on and after July Ist, 1947, all concrete block, cinder block, and 
other concrete masonry units offered for sale or sold in. this State shall 
have a load bearing strength of not less than 700 pounds per square inch of 
gross bearing area, or the minimum load bearing strength approved by the 
National Underwriters Laboratory or by the American Society of Testing Ma- 
terials, whichever is less. ‘The manufacturer shall furnish proof, acceptable to 
the Board of Agriculture, that the concrete block, cinder block, or other concrete 
masonry units being offered for sale or sold, complies with the minimum load bear- 
ing strength required by this section; and each and every sale shall be accompanied 
with a bill of sale or invoice on which shall be printed or stamped in ink or other 
indelible substance, a statement guaranteeing that the products covered by said bill 
of sale or invoice meet the minimum load bearing strength as required by this 
section signed by a duly authorized official or agent of the manufacturer ; provided, 
however, that the provisions of this section shall not prohibit the sale or offer for 
sale of cement block, cinder block, or other concrete masonry units, known as 
“seconds” or “rejects,” due to size, shape, or less than minimum load bearing 
requirement, if and when said sale is accompanied with a bill of sale or invoice 
on which is printed or stamped in ink or other indelible substance in bold letters 
a statement that the cement block, cinder block, or other concrete masonry units 
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so billed or invoiced are inferior in quality and do not comply with minimum 
load bearing requirement signed by a duly authorized official or agent of the 
manufacturer. (1947, c. 788.) 


§ 81-14.7. Approval of heating units, etc., for curing tobacco.—All 
heating units and/or curing assemblies offered for sale or sold in this State, 
intended for use in curing the so-called flue cured tobacco, shall bear a label or 
seal of approval, authorized by the Board of Agriculture, and be accompanied 
with a statement, including drawings and instructions, signed by the manufacturer 
thereof, specifying how said heating unit shall be installed, operated, and/or 
used, so as to reduce to a minimum the fire hazard involved. 

In order to obtain from the Board of Agriculture a label or seal of approval 
herein referred to, the manufacturer of the heating unit and/or curing assembly 
hereinafter referred to as a “curer”, shall first, and at his own expense, submit, 
set up and demonstrate a representative curer, so as to prove to the State Su- 
perintendent of Weights and Measures, his deputy or inspector, that said curer 
will, when installed and operated in accordance with drawings and instructions 
furnished by said manufacturer, in accordance with the rules and regulations 
adopted by the Board of Agriculture, reduce to a minimum the fire hazard in- 
volved: and second, shall obtain from the office of the State Superintendent of 
Weights and Measures the label or seal of approval to be known as the “‘ap- 
proval tag’, and attach same to each curer which he (the manufacturer) offers 
for sale, sells, or installs either by himself or through his agent. 

The Board of Agriculture is hereby authorized and empowered to make such 
rules and regulations as may be necessary to make effective the provisions of this 
section, and to make a charge for the approval tag not in excess of fifty cents 
($.50) per curer. The said charge shall include the cost of issuing the tag of 
approval, and the cost of ascertaining by on-the-farm inspection whether or not 
the curers are being installed in accordance with the manutacturer’s drawings and 
instructions, and/or the rules and regulations as adopted by the Board of Ag- 
riculture. In making and formulating its rules and regulations, the Board of 
Agriculture will observe certain standards, such as the nature and type and 
technical construction of a tobacco curer referred to in this section; the type 
of fuel to be used, distance of flame from combustible materials; safety cut-off 
valves; method of installation; thermal or heating problems; inspection of curers, 
both before and after use and any and all changes and standards that should be 
promulgated and made to reduce fire hazards and lower insurance costs and to 
protect the tobacco crops of farmers. The enumeration of certain standards as 
herein given shall not limit the authority of the Board of Agriculture to make 
rules and regulations involving other standards suggested by scientific information 
as the same relates to curers and related problems. The monies thus collected 
shall be deposited with the State Treasurer of North Carolina in a special fund 
and expended for the purposes as set forth in this section, and the Director 
of the Budget shall allocate out of such monies an amount for the current fiscal 
year equal to the amount collected during the preceding fiscal year. (1947, ¢. 
B87 PAIS3 C7272) 

Editor’s Note. — The 1953 amendment of approval and added the second and third 
deleted the former second sentence relat- paragraphs. 
ing to expense of obtaining label or seal 


§ 81-14.8. Sale of coal, coke and charcoal by weight.—(a) All coal, 
coke or charcoal sold in this State shall be sold by weight only. ‘The standard 
unit of weight shall be the avoirdupois pound, and a ton shall be two thousand 
(2000) pounds. 

(b) All coal, coke or charcoal sold or offered for sale in this State, or which 
is being transported on any public street or highway in North Carolina, shall 
be weighed on scales suitable for such weighing, which have been tested and sealed 
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by a State Inspector of Weights and Measures. It shall not be unlawful to 
transport such coal, coke or charcoal to the nearest such scale for the purpose of 
having same weighed, but no sale or delivery of same shall take place until the 
load shall have been weighed. 

(c) Each and every sale or delivery of coal, coke or charcoal to the consumer 
shall be accompanied by a weight certificate on which shall be expressed in ink 
or other indelible substance the name and address of the seller or dealer, name 
and address of purchaser or receiver, the kind and size of coal being delivered 
and the gross tare and net weights, the date of weighing, the signature of the 
weighmaster, a place for signature of receiver, the name of delivery man, and 
the number or license number of delivery vehicle. The weight certificate shall 
be made with an original and two (2) carbon copies, one (1) going to the pur- 
chaser or receiver, one to be held by the delivery man, and the third (3rd) 
to be held by the weighmaster: Provided, however, that when coal, coke or char- 
coal is delivered in this State in railway carload lots, the railway bill of lading 
may be used in lieu of the weight certificate required by this section. (1949, c. 
860.) 


§ 81-14.9. Establishment of standard loaves of bread; “loaf” de- 
fined.—When loaves of bread are offered for sale or sold in this State, each loaf 
shall be of one of the following weights and lengths and no other, to-wit: 1 
pound, 1174 inches maximum length, 5 inches maximum width at bottom; 1% 
pounds, 1372 inches maximum length, 5 inches maximum width at bottom; 2 
pounds, 15 inches maximum length, 5 inches maximum width at bottom; 2% 
pounds, 16% inches maximum length, 5 inches maximum width at bottom. ‘The 
term “loaf” as used in this section shall be construed to mean a loaf which is 
baked in a pan of rectangular shape, either with straight up or flared side, either 
with or without cover, and shall be known hereafter as the standard loaf. (1949, 
Ca OOS al Sieec Oya") 

Editor’s Note. — The 1957 amendment, date was originally July 1, 1957, but was 
substituted “1314” for “15” in line four and changed to January 1, 1958, by Session 
“1644” for “15” an line six. “The effective Laws 1957, c. 1069. 


§ 81-15. Weights of goods sold in packages to be stated on package. 
—It shall be unlawful to keep for the purpose of sale, or expose for sale, or sell 
any commodity in package form unless the net quantity of the contents are plainly 
or conspicuously marked on the outside of the package in terms of weight, 
measure, or numerical count: Provided, however, that reasonable variations or 
tolerances shall be permitted and that these reasonable variations or tolerances, 
and also exemptions as to small packages shall be established by rules and regu- 
lations made by and published with other rules and regulations approved by the 
Department of Agriculture. 

The words “in package form,” as used in this section, shall be construed to 
include a commodity in a package, carton, case, can, box, bundle, barrel, bottle, 
phial, or other receptacle, on a spool or similar holder, in a container or band, 
or in a bolt or roll or in a ball, coil or skein or in coverings or wrappings of 
any kind, put up by the manufacturer, or when put up prior to the order of the 
commodity, by the vendor for either or both wholesale or retail, whether sealed or 
unsealed, closed or open. The words “plainly and conspicuously marked” as 
used in this section shall be construed to mean that the principal label shall in- 
dicate the net weight contents by legend as plain and conspicuous as any other 
legend thereon and as likely to be read as any other legend, and shall not be 
obscured by crowding or by color or by other legend... (1927, ¢, 261, s. 16: 
RS te E RO Aly aE) 

Editor’s Note. — The 1945 amendment 
added the second paragraph. 


§ 81-15.1. Statement to be furnished seller of pulp wood by pur- 
chaser.—Upon delivery of pulp wood to a purchaser, from a seller in this State, 
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the purchaser shall furnish the seller with a statement, showing the kind and 
amount of wood, the price paid, and the amount of wood refused, if any. (1945, 
c. 280,'s. 3.) 


§ 81-16: Repealed by Session Laws 1945.-c: 200, S$) 2, 


§ 81-17. Net weight basis of sales by weight. — Whenever any com- 
modity is sold on a basis of weight, it shall be unlawful to employ any other 
weight in such sale than the net weight of the commodity and all contracts con- 
cerning goods sold on a basis of weight shall be understood and construed ac- 
cordingly. Whenever the weight of a commodity is mentioned in this article, 
it shall be understood and construed to mean the net weight of the commodity. 
M1927; c, 2615S. 13.) 

Cited in State v. Presnell, 226 N. C. 160, 
36S. E. (2d) 927 (1946). 


81-18. Acts and omissions declared misdemeanor. — Any person 
who, by himself, or his servant or agent, or as the servant or agent of any other 
person, shall offer, or expose for sale, sell, use in the buying or selling of any 
commodity or thing or for hire or award, or in the computation of any charge 
for services rendered on the basis of weight or measure, or in the determination 
of weight or measure, when a charge is made for such determination, or retain in 
his possession a false weight or measure or weighing or measuring device or any 
weight or measure or weighing or measuring device which has not been sealed 
by the State Superintendent, or his deputy, or inspectors, or by a sealer or 
deputy sealer of weights and measures within one year, or shall dispose of any 
condemned weight, measure, or weighing or measuring device contrary to law, 
or remove the tag placed thereon by the State Superintendent, or his deputy, 
or inspectors, or who shall sell or offer or expose for sale less than the quantity 
he represents on any commodity, thing or service, or shall take or attempt to 
take more than the quantity he represents, when as the buyer, he furnishes the 
weight, measure, or weighing or measuring device by means of which the amount 
of any commodity, thing, or service is determined; or who shall keep for the 
purpose of sale, offer or expose for sale, or sell any commodity in a manner con- 
trary to law; or who shall use in retail trade, except in the preparation of pack- 
ages put up in advance of sale, a weighing or measuring device which is not so 
positioned that its indications may be accurately read and the weighing or 
measuring operation observed from some position which may reasonably be as- 
sumed by a customer; or who shall violate any provision, rule, regulation, code 
or order made and/or adopted as provided for by this article for which a specific 
penalty has not been provided; or who shall sell or offer for sale, or use or have 
in his possession for the purpose of selling or using any device or instrument to 
be used to, or calculated to, falsify any weight or measure, shall be guilty of a 
misdemeanor, and shall be punished by fine of not less than ten dollars or more 
than two hundred dollars, or by imprisonment for not more than three months, 
or by both such fine and imprisonment, upon a first conviction in any court of 
competent jurisdiction; and upon a second or subsequent conviction in any 
court of competent jurisdiction he shall be punished by a fine of not less than 
fifty dollars or more than five hundred dollars, or by imprisonment in the 
county jail for not more than one year, or by both such fine and imprisonment. 
M1027 Co 2015 Saul Gul 945 .cr 280, sail 41949, -cx984,) 


Editor’s Note. — The 1945 amendment words “any provisions of this article” and 
inserted the provision relating to use of imserted in lieu thereof the words “any 
weighing or measuring device not so po- provision, rule, regulation, code or order 
sitioned that its indications and operation made and/or adopted as provided for by 
may be observed by a customer. thishacticle.” 


The 1949 amendment struck out the 
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§ 81-19. ‘Person’ construed.—The word “person” as used in this article 
shall be construed to impart both the plural and singular as the case demands and 
shall include corporations, companies, societies and associations. (1927,5ceeOly 


s, 20.) 


§ 81-20. “Weights, measures, weighing or measuring devices’’ con- 
strued.—The words “weights, measures, or (and) weighing or (and) measur- 
ing devices” as used in this article, shall be construed to include all weights, 
scales, beams, measures of every kind, instruments, mechanical devices for 
weighing or measuring any other appliances and accessories connected with any 
or all such instruments. The words “sale or sell” as used in this article shall 
be construed to include barter and exchange. (1927, c. 261, s. Zl) 


§ 81-21: Repealed by Session Laws 1945, c. 280, s. 2. 


§ 81-22. Certain measures regulated. Whenever any commodity now 
named in § 81-23 shall be quoted or sold by the bushel, the bushel shall consist 
of the number of pounds stated in said section; and whenever quoted or sold 
in subdivisions of the bushel, the number of pounds shall consist of the fractional 
part of the number of. pounds as set forth therein for the bushel: and when sold 
by the barrel shall consist of the number of pounds constituting 3.281 bushels. 
(1953 G9523,5.95) 1040 8e 084%) 


Editor’s Note. — The 1949 amendment 
substituted “§ 81-23” for “§ 81-24” in line 
two. 
ARTICLE, 


Establishment and Use of Standards. 


§ 81-23. Standard weights and measures, exception; penalty.—The 
standard weight of the following seeds and other articles named shall be as 
stated in this section, viz. : 

Alfalfa shall be 60 lbs. per bu.; apples, dried, shali be 24 Ibs. per bu.; apple 
seed shall be 40 lbs. per bu.; barley shall be 48 Ibs, per bu; beans, “castor: 
shall be 46 lbs. per bu.; beans, dry, shall be 60 lbs. per bu.; beans, green in 
pod, shall be 30 Ibs. per bu.; beans, soy, shall be 60 lbs. per bu.; beef, net, 
shall be 200 Ibs. per bbl.; beets shall be 50 Ibs. per bu.; blackberries shall be 48 
Ibs. per bu.; blackberries, dried, shall be 28 Ibs. per bu.; bran shall be 20 Ibs. 
per bu.; broomcorn shall be 44 Ibs. per bu.; buckwheat shall be 50 lbs. per bu.; 
cabbage shall be 50 Ibs. per bu.; canary seed shall be 60 Ibs. per bur; carrots 
shall be 50 Ibs. per bu.; cherries, with stems, shall be 56 Ibs. per bu.; cherries, 
without stems, shall be 64 Ibs. per bu.; clover seed, red and white, shall be 
60 Ibs. per bu.; clover, burr, shall be 8 Ibs. per bu.; clover, German, shall be 
60 Ibs. per bu.; clover, Japan, Lespedeza, shall be, in hull 25 Ibs. per bu.; corn, 
shelled, shall be 56 Ibs. per bu.; corn, Kaffir, shall be 50 Ibs. per bu.; corn, pop, 
shall be 70 lbs. per bu.; cotton seed shall be 30 Ibs. per bu.; cotton seed, Sea 
Island, shall be 44 Ibs. per bu.; cucumbers shall be 48 Ibs. per bu.; fish shall 
be 100 Ibs. per % bbl.; flax seed shall be 56 Ibs. per bu.; grapes, with stems, 
shall be 48 Ibs. per bu.; grapes, without stems, shall be 60 Ibs. per bu.; goose- 
berries shall be 48 Ibs. per bu.; grass seed, Bermuda, shall be 14 Ibs. pers bus. 
grass seed, blue, shall be 14 lbs. per bu.; grass seed, Hungarian, shall be 48 Ibs. 
per bu.; grass seed, Johnson, shall be 25 Ibs. per bu.; grass seed, Italian rye, 
shall be 20 Ibs. per bu.; grass seed, orchard, shall be 14 lbs. per bu.; grass seed, 
tall meadow and tall fescue, 24 Ibs. per bu.; grass seed, all meadow and fescue 
except tall, 14 Ibs. per bu.; grass seed, perennial rye, shall be 14 Ibs. per bu.; 
grass seed, timothy, shall be 45 Ibs. per bu.; grass seed, velvet, shall be 7 Ibs. 
per bu.; grass, red top, shall be 14 lbs. per bu.; hemp seed shall be 44 Ibs. 
per bu.; hominy shall be 62 lbs. per bu.; horseradish shall be 50 Ibs. Pemeous 
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liquids shall be 42 gals. per bbl., meal, corn, whether bolted or unbolted, 48 
Ibs. per bu.; melon, cantaloupe, shall be 50 Ibs. per bu.; millet shall be 50 Ibs. 
per bu.; mustard shall be 58 Ibs. per bu.; nuts, chestnuts, shall be 50 lbs. per 
bu.: nuts, hickory, without hulls, shall be 50 Ibs. per bu.; nuts, walnuts without 
hulls, shall be 50 Ibs. per bu.; oats, seed, shall be 32 lbs. per bu.; onions, button 
sets, shall be 32 Ibs. per bu.; onions, top buttons, shall be 28 Ibs. per bu.; onions, 
matured, shall be 57 Ibs. per bu.; osage orange seed shall be 33 Ibs. per bu.; 
peaches, matured, shall be 50 lbs. per bu.; peaches, dried, shall be 25 lbs. per bu.; 
peanuts shall be 22 lbs. per bu.; peach seed shall be 50 Ibs. per bu.; peanuts, 
Spanish, shall be 30 Ibs. per bu.; parsnips shall be 50 Ibs. per bu.; pears, 
matured, shall be 56 lbs. per bu.; pears, dried, shall be 26 lbs. per bu.; peas, 
dry, shall be 60 Ibs. per bu.; peas, green, shall be, in hull 30 lbs. per bu.; pieplant 
shall be 50 lbs. per bu.; plums shall be 64 Ibs. per bu.; pork, net, shall be 200 Ibs. 
per bbl.; potatoes, Irish, shall be 56 lbs. per bu.; potatoes, sweet, green, shall 
be 56 lbs. per bu.; and the dry weight 47 Ibs. per bu.; quinces, matured, shall 
be 48 lbs. per bu.; raspberries shall be A Ibs. per bu.; rice, rough, shall be 
44 Ibs. per bu.; rye seed shall be 56 Ibs. per bu.; sage shall be 4 Ibs. per 
bu.; salads, mustard, spinach, turnips, kale 10 Ibs. per bu.; salt shall be 50 
lbs. per bu.; sorghum seed shall be 50 Ibs. per bu.; sorghum molasses shall be 
12 Ibs. per gal.; strawberries shall be 48 Ibs. per bu.; sunflower seed shall be 
24 Ibs. per bu.; teosinte shall be 59 Ibs. per bu.; tomatoes shall be 56 Ibs. per 
bu.; turnips shall be 50 Ibs. per bu.; wheat shall be 60 lbs. per bu.; cement 
shall be 80 Ibs. per bu. ; charcoal shall be 22 lbs. per bu.; coal, stone, shall be 80 
Ibs. per bu.; coke shall be 40 Ibs. per bu.; hair plastering, shall be 8 lbs. per bu.; 
land plaster shall be 100 Ibs. per bu.; lime, unslaked, shall be 80 Ibs. per bu. ; lime, 
slaked, shall be 40 Ibs. per bu. 

It shall be unlawful to purchase or sell, or barter or exchange, any article 
named in this section on any other basis than as stated herein: Provided, how- 
ever, that any and/or all such articles may be sold by weight, avoirdupois stand- 
ard. 

If any person shall take any greater weight than is specified for any of the items 
named herein, he shall forfeit and pay the sum of twenty dollars for each sepa- 
rate case to any person who may sue for same. (Code, ss. 3849, 3850; 1885, c. 
26 1905.-c 120° Rev. Ss. 30065) 1909.5< Boe rcooo: 1915, c. 230, s. 03 
1047 oe 34- Ex. Seas. 1921, c875, 1931) "c. 76 1937, c. 354.) 

Editor’s Note—The 1931 amendment the clauses relating to corn in ear and 
changed the weights relating to sweet sorghum molasses. It also rewrote the 
potatoes. The 1937 amendment changed next to the last paragraph. 


§ 81-23.1. Standard rule for measurement of logs. — The standard 
rule for determining the number of board feet in a tree or log shall be the 
so-called “International 14 inch Log Rule.” None of the provisions of this sec- 
tion shall apply to contracts entered into prior to the ratification of this sec- 
tion, nor to the measure of damages in any action in tort. This section shall 
not prevent the buyer and the seller from agreeing that some other log rule 
shall be used to determine the number of board feet in trees or logs covered by 
the contract between them. (1947, c. 400, s. 1.) 

Editor’s Note—For brief discussion of 
section, see 25 N. C. Law Rev. 428. 


§ 81-24: Repealed by Session Laws 1945, c. 280, s. 2. 


§ 81-25. Area of acre.—The measure of an acre of land shall be equal to 
a rectangle of sixteen poles or perches in length and ten in breadth, and shall 
contain one hundred and sixty square perches or poles, or four thousand eight 
hundred and forty square yards, six hundred and forty such acres being con- 
tained in a square mile. (33 aan le cmeO ree: Carll 7105; 7. Code, s. 3843; 
Rev., s. 3065; C. S.,-s. 8062.) 
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ARTICLES. 
County Standard. 
§§ 81-26 to 81-35: Repealed by Session Laws 1943, c. 543. 


ARTICLE 4. 
Public Weighmasters. 


§ 81-36. Public weighmaster defined; to be licensed.—Any person, 
either for himself or as a servant or agent of any other person, firm, or corpora- 
tion, or who is elected by popular vote, who shall weigh, or measure, or count, 
or who shall ascertain from, or record the indications or readings of, a weighing, 
or measuring, or recording, device or apparatus for any other person, firm, or 
corporation, and declare the weight, or measure, or count, or reading or recording 
to be the true weight, or measure, or count, or reading, or recording of any 
commodity, thing, article, or product upon which the purchase, or sale, or ex- 
change, is based, and make a charge for, or collect pay, a fee, or any other com- 
pensation for such act, shall issue a certificate of weight, or measure, or count, 
in accordance with the provisions of this article, shall be licensed and shall be 
known as a public weighmaster in the State of North Carolina. (1939 crZes, 
Ss Lgl Od Sect 10678) 

Editor’s Note. — The 1945 amendment _ the section and substituted a comma there- 
struck out the word “and” formerly appear- for. For comment on section, see 17 N. C. 
ing after the word “act” near the end of Law Rev. 338. 


§ 81-36.1. Administration of article. — The provisions of this article 
shall be administered by the State Department of Agriculture through the State 
Superintendent of Weights and Measures. (LO4S ace 10672) 


§ 81-37. Application for license permit.—Any person desiring to be a. 
public weighmaster in this State shall apply for and obtain license permit from 
the State of North Carolina through the State Superintendent of Weights and! 


Measures by filing formal application under oath as follows: 


imposed upon a public weighmaster and that I will, if licensed, abide by and 

enforce all laws, rules and regulations relating to the Public Weighmaster Act to 

the best of my knowledge and ability.” (1939, c. 285, s. 2 301949,..¢7 983.05, aim) 
Editor’s Note.—The 1949 amendment struck out the latter part of the original 

inserted the words “under oath” in ref- form of application. 

erence to the filing of application, and 


§ 81-38. Forms of certificates of weight, etc., to be approved by 
State Superintendent of Weights and Measures.—It shall be the duty of 
every public weighmaster licensed by this article to issue a certificate of weight, 
measure, count, reading, or recording on forms approved by the State Superin- 
tendent of Weights and Measures, and to enforce the provisions of this article, 
together with rules and regulations relating thereto. Said public weighmaster 
shall not receive compensation from the State for the duties so performed. 


(1939, c. 285, s. 3.) 


§ 81-39. Official seal of public weighmasters.—It shall be the duty of 
every public weighmaster so licensed by this article, to obtain from the State 
Department of Weights and Measures an official seal, which seal shall have in- 
scribed thereon the following words: “North Carolina Public Weighmaster” and 
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such other design and/or legend as the State Superintendent of Weights and 
Measures may deem appropriate. The seal shall be stamped or impressed upon 
each and every weight, measure, numerical count, reading or recording certificate 
issued by such public weighmaster, and when so applied the certificate shall be rec- 
ognized and accepted as a declaration of the official, true, and accurate and undis- 
puted weight, measure, count, reading or recording of the commodity, product, or 
article weighed, or measured, or counted within the tolerance allowed by the “Uni- 
form Weights and Measures Act” of this State: Provided, however, that the 
weighers of tobacco in “leaf tobacco warehouses” may use, in lieu of said seal, a 
signature, which signature shall also appear, in ink or other indelible substance on 
the weighmaster’s formal application, and again, posted in a conspicuous and 
accessible place in the tobacco warehouse where he is acting as weighmaster. 
Wd 200,18 Ae LT CeOl7; Sul.) 

Editor’s Note—The 1941 amendment 
added the proviso at the end of the section. 


§ 81-40. Violations of provisions by weighmasters made misde- 
meanor. — Any public weighmaster who shall refuse to issue a certificate as 
prescribed by this article, or who shall issue a certificate giving a false weight, 
or measure, or count, or reading, or recording, or who shall misrepresent the 
weight, or measure, or count, or reading or recording of the quantity of any com- 
modity, produce or article to any person, firm or corporation, or who shall other- 
wise violate any of the provisions of this article shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished by a fine of not less than ten dollars 
($10.00) nor more than five hundred dollars ($500.00), or by imprisonment 
for not more than three months, or by both such fine and imprisonment in the 
discretion of the court, and, in addition thereto, his license shall be revoked and 
he shall forfeit his seal which, when so forfeited, shall be turned over to the 
mae Superintendent of Weights and Measures or his agents. (1939, c. 285, 
Sap: ) 


§ 81-41. Requesting weighmaster to falsify weights; impersona- 
tion of weighmaster; alteration of certificate, etc.—Any person, firm, or 
corporation who shall request a public weighmaster to weigh, measure, count, 
read, or record any commodity, product or article falsely or incorrectly, or who 
shall request a false or inaccurate certificate of weight, measure, count, reading 
or recording, or any person issuing a certificate of weight, or measure, or 
count, or reading, or recording within the meaning of this article, who is not 
a public weighmaster as provided for by this article, or who shall act as, or 
for, or in any way impersonate, a public weighmaster, or who shall erase, change, 
or alter any certificate issued by a public weighmaster, or who shall make in- 
correct the certificate by increasing or decreasing the weight or measure or count 
of the commodity, product or article certified to for the purpose of deception, 
or who shall violate any provision of this article for which a special penalty has 
not been provided, shall be guilty of misdemeanor and upon conviction thereof 
shall be punished by a fine of not less than ten dollars ($10.00) nor more than 
five hundred dollars ($500.00), or by imprisonment for not more than three 
months, or by both such fine and imprisonment in the discretion of the court. 


G1959.c. 285.5. 6.) 


§ 81-42. Certificates of weighmasters presumed accurate and cor- 
rect.—When a public weighmaster certificate is used in the sale, or purchase, 
or barter, or exchange of any commodity, produce, or article, the certified weight, 
or measure, or count or reading or recording shall be deemed to be the true, 
accurate and undisputed weight, or measure, or count, or reading or recording 
at time said commodity, produce, or article is put into the natural channels of 
trade, which is, at the time of sale or purchase or barter or exchange: Provided, 
however, that reasonable variations, or tolerances shall be permitted as estab- 
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lished by rules and regulations as provided for by Uniform Weights and Measures 
Bet (LOSO NC Z85) Sua o4 We cuSly heme) 

Editor’s Note—The 1941 amendment is no written contract or agreement to the 
struck out from the end of the section the contrary.” 
words “And provided, further, that there 


§ 81-43. Duty of custodian of product during time intervening be- 
tween weighing and issuance of certificate.—If any commodity, product or 
article is to be offered for sale, or sold and is weighed or measured or counted 
by any public weighmaster and a certificate issued prior to sale, or acceptance 
of such commodity, product or article by the purchaser, his agent, or consignee 
or, if any commodity, product or article is offered for sale, sold, and/or de- 
livered pending the weighing or measuring or counting of such commodity, prod- 
uct, or article by a public weighmaster and the issuance of a certificate, the per- 
son, firm or corporation in whose custody said commodity, product or article is, 
shall keep, protect and prevent any increase or decrease in weight, measure or 
count, in the interim so that the declaration of weight, or measure, or count shall 
be true in accordance with § 81-42. The term “interim” as used in this section 
shall be construed to mean the time intervening between the weighing and is- 
suance of certificate and the sale or purchase; and the time intervening between 
the sale or purchase and the presentation of such commodity, product, or article 
to the public weighmaster for weighing, or measuring or counting, and the is- 
suance of certificate. Any loss sustained in the weight or measure or count 
of any commodity, produce, or article while in custody shall be borne by the 
person, firm or corporation in whose custody said commodity, produce, or article 


189( 1939 enZSo us n8.) 


§ 81-43.1. Weighing tobacco in sales warehouses.—All leaf tobacco 
offered for sale in a leaf tobacco warehouse in this State shall be weighed by a 
public weighmaster, shall be accompanied by a public weighmaster certificate, 
and shall be and remain in custody of the warehouse operator from and after the 
time it is weighed by the public weighmaster until it is sold or the bid is re- 
jected by the owner thereof. (1945, c. 1067.) 


§ 81-44. Complaints to weighmaster or State Superintendent of 
Weights and Measures.—When doubt or difference arises as to the correct- 
ness of the weight, or measure, or count, or reading, or recording of any amount 
or part of any commodity, product, or article for which a certificate of weight, 
measure, count, reading or recording, has been issued by a public weighmaster, 
the owner, agent or consignee shall make complaint before moving said com- 
modity, produce, or article from city, town or community where weight certificate 
was issued, to the public weighmaster issuing said certificate or to the State 
Superintendent of Weights and Measures setting forth cause or causes for such 
doubt and/or difference, and have said amount, or part of the amount, or any 
commodity, product, or article reweighed, or remeasured, or recounted by the 
weighmaster issuing the certificate or by the State Superintendent of Weights 
and Measures or his agents: Provided, the commodity, produce or article is 
kept and protected as is required during the interim period provided for in § 
81-43. If, on reweighing, remeasuring or recounting, a difference in original 
weight, or measure or count, is sustained the difference thus sustained shall be 
that, and that only, which is in excess of tolerance allowed by § 81-42, and any 
desired adjustment as a result of such difference shall be made accordingly, 
and the cost of reweighing or remeasuring or recounting shall be borne by the 
public weighmaster responsible for the issuance of such faulty certificate; other- 
wise, the cost shall be borne by the complainant. (1939) "C285 sO wets 
COUP Fe23.) 

Editor’s Note—The 1941 amendment 
inserted the provision referring to §§ 81-42 
and 81-43 and made other changes. 
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§ 81-45. Approval by State Superintendent of Weights and Meas- 
ures of devices used.—lIt shall be unlawful for any public weighmaster to use 
any weights or measures, or weighing or measuring or reading or recording de- 
vice, which has not been tested and/or approved by the State Superintendent 
of Weights and Measures, or his assistant or deputy or inspector in accordance 
with the “Uniform Weights and Measures Act” and/or the rules and regulations 
governing same. (1939, c. 285, s. 10.) 


§ 81-46. Annual license for public weighmasters.—Public weigh- 
masters shall be licensed for a period of one year beginning on the first day of 
July and ending on the thirtieth day of June, next, and a fee of five dollars. 
($5.00) shall be paid by each person so licensed to the State Superintendent 
of Weights and Measures at time of filing application, as set forth in § 81-37, 
which fee shall be deposited with the State Treasurer of North Carolina by the 
said State Superintendent of Weights and Measures, and shall be kept in a 
separate and distinct fund designated as a special uniform weights and measures 
fund by said ‘Treasurer, and shall be disbursed by him under the terms of the 
Executive Budget’ Act: Provided, that a similar fee, as provided in this section, 
shall be required of all renewals of license as a public weighmaster, which fee shall 
also be turned into the Treasurer of the State by the State Superintendent of 
Weights and Measures, to be expended in the manner herein set out. (1939, c. 
285, s. 11; 1943, c. 543.) 

Editor’s Note—The 1943 amendment in lieu thereof the words “beginning on the 
struck out the words “from the date of first day of July and ending on the thirtieth 
issuance thereof,” formerly appearing near day of June, next.” 
the beginning of the section, and inserted 


§ 81-47. Use of fees collected.—All monies collected by this article shall 
be used exclusively for the enforcement of this and the Uniform Weights and 
Measures Act. (1939, c. 285, s. 12.) 


§ 81-48. Seal obtained from State Superintendent of Weights and 
Measures.—Each public weighmaster licensed under this article shall obtain 
from the State Superintendent of Weights and Measures the seal, as provided 
for by this article, and pay the sum of two dollars and fifty cents ($2.50), which 
sum shall be for the use of said seal, and no additional charges shall be made as 
long as the public weighmaster is licensed in accordance with the provisions of 
this article. Monies collected under this section shall be deposited with the 
State Treasurer of North Carolina and expended for the purposes of this article 
under the terms of the Executive Budget Act. The State Superintendent of 
Weights and Measures shall issue to the public weighmaster the said seal upon 
receipt of said sum. All seals as issued to the public weighmaster shall be paid 
for out of the special uniform weights and measures fund. (130 ;aC2 269,1S.41 Ga) 


§ 81-49. Seal declared property of State.—The seal herein provided 
for shall be the property of the State of North Carolina and shall be forfeited 
and returned to the State Superintendent of Weights and Measures upon termi- 
nation of the performance of duties herein described as being the duties of a 
public weighmaster. Failure or refusal of a person licensed as a public weigh- 
master under this article to return, turn over, or surrender the official seal 
furnished by the State Superintendent of Weights and Measures upon expira- 
tion of term of license or for malfeasance in office, shall be a misdemeanor and 
any person convicted thereof shall forfeit the amount paid for use of such seal 
and shall be punished by a fine of not less than ten dollars ($10.00) nor more 
than two hundred dollars ($200.00), or by imprisonment for not more than 
three months, or both such fine and imprisonment, in the discretion of the 
COE ite (19398 6285 5 5):.14.) 


§ 81-50. Cotton weighing.—If any weigher or purchaser of cotton shall 
make any deduction from the weight of any bag, bale, or package of lint cotton, 
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for or on account of the draft, turn, or break of the scales, steelyards, or other 
implement used in weighing the same, or for any other cause except as herein 
allowed, the person so offending shall be guilty of a misdemeanor, and fined three 
hundred dollars or imprisoned, in the discretion of the court: Provided, how- 
ever, that deductions may be made by the weigher for water, dirt, or other 
foreign substances on such bag, bale or package of cotton, or for other just cause; 
but, if such deductions are made, the nature of such deductions shall be indicated 
upon the principal weight ticket which shall also show the gross weight of the 
cotton, the amount deducted as tare, and the net weight of said cotton. (1874-5, 
G, 96,7 ss. 135" Codes 1007/4" Reve 6. sclG> Caos 5085. 045 cn Glee ie. 
Editor’s Note—vThe 1943 amendment 
rewrote the proviso. 


§ 81-51: Repealed by Session Laws 1943, c. 543. 


ARTICLE 5. 
Scale Mechanics. 


§ 81-52. Purpose of article.—The purpose and intent of this article shall 
be: 

(1) To protect the owners and/or users of scales and weighing devices in 

their needs or requirements for scale repair and service. 

(2) To define the name “scale mechanic,” provide for scale mechanic regis- 

tration, and to provide for financial underwriting of services rendered. 
(ClO4 1c. Z37n6. le 94 728. 3802) ; 

Editor’s Note.—Session Laws 1947, c. intended to refer to §§ 81-52 through 81- 
380, rewrote §§ 81-52 through 81-58 to 58. It will be noted that there is no sec- 
appear as set forth herein. The title of the tion numbered 81-56. 
act purports to amend “sections 52-58 in- For comment on the 1941 act, see 19 N. 
clusive of the General Statutes” which is C. Law Rev. 447. 
an obvious misnumbering and was clearly 


81-53. Definitions.—The definition of certain terms used in this article 

shall be as follows: 

(1) Adjustment—The term “adjustment” is defined as meaning an act in- 
volving the tightening or loosening, or lengthening or shortening, or 
movement, of any part of a scale or weighing device, or the coordi- 
nation or mechanical action of parts with or upon each other, so as 
to make the scale or weighing device give correct indications of ap- 
plied weight values within legal tolerance, and the correctness of 
indications shall be determined by test provided for under definition 
of the term “service’’ as defined in this article. 

(2) Installation—The term “installation” is defined as meaning an act in- 
volving the erection, or building, or assembling of parts, or the plac- 
ing or setting up of a scale or weighing device so as to give correct 
indications of applied weight values within legal tolerance when used 
for the purpose intended, and the correctness of indications shall be 
determined by test provided for under definition of the term “serv- 
ice’ as defined in this article. 

(3) Maintenance. — The term “maintenance” is defined as meaning an act 
pursuant to the retention of a scale or weighing device in such work- 
ing condition as to give correct applied weight value indications 
within legal tolerance when used as intended, which may involve 
either or both adjustment or repair before or after inaccuracy de- 
velops in fact, and the correctness of indications shall be determined 
by test provided for under the term “‘service” as defined in this article. 

(4) Repair—The term “repair” is defined as meaning an act involving the 
replacement or mending of a broken or nonadjustable part or parts 
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and the restoration of a scale or weighing device to such working 
condition as to give correct indications of applied weight values 
within legal tolerance when used for the purpose intended, and the 
correctness of indications shall be determined by test provided for 
under the term “service” as defined in this article. 

(5) Scale Mechanic.—The term ‘“‘scale mechanic” is defined as meaning any 
person who, for hire or award, renders service involving adjustment, 
installation, repair, or maintenance of a scale or weighing device, 
either used or intended to be used in determining weight value, or 
values, by either physical act, instruction, or supervision. 

(6) Service-——The term ‘‘service” is defined as meaning activity involving 
adjustment, installation, repair, or maintenance or a combination of 
two or more of these activities with respect to a scale or weighing 
device, and, in addition thereto, a test for determination of the 
accuracy of weight value indication. Said determination is to be 
accomplished by applying a series of loads of standard weight on a 
platter or platform up to capacity on a scale of 30 pounds capacity, 
and up to % scale capacity, applied to the respective corners, on a 
scale having a capacity in excess of 30 pounds. (1941, c. 237, s. 2; 


1947, c. 380.) 


§ 81-54. Prerequisites for scale mechanic. —It shall be unlawful for 
any scale mechanic to render service as a scale mechanic until after he or she 
has complied with the following requirements: 

(1) Obtain from the office of State Superintendent of Weights and Meas- 
ures a copy of Scale Mechanic Act, a copy of regulations pertinent 
to said act, and an application form for registration. 

(2) Obtain a bond in the sum of one thousand dollars ($1,000.00) issued by 
a corporate surety company licensed to do business in North Caro- 
lina. 

(3) File bond with clerk of superior court of the county in which such ap- 
plicant resides, unless he or she be a resident of some other state, in 
which event such bond shall be filed with clerk of superior court in 
Wake County, North Carolina. 

(4) Obtain receipt in duplicate for such bond filed with clerk of superior 
court and mail or deliver one copy of such receipt together with the 
application form for registration, completely filled out, to office of 
State Superintendent of Weights and Measures, Raleigh, North Caro- 
lina. 

(5) Obtain a registration card or certificate from State Superintendent of 
Weights and Measures and a model form of service certificate. 

The provisions of this section shall not apply to a full time employee who ren- 
ders service only on a scale or weighing device, or on scales or weighing device, 
owned solely by his or her employer unless additional pay or compensation is 
received for stich service. (1941, c. 237, s. 3; 1947, c. 380.) 


§ 81-55. Registration; certificate of registration; annual renewal. 
—The State Superintendent of Weights and Measures shall register any person 
who has complied with the requirements stipulated under this article by making 
a record of receipt of application and of bond, and the issuing of a certificate 
or card of registration to applicant, whereupon the applicant becomes a registered 
scale mechanic and shall be known thereafter as such. Such registration shall 
be in effect from date of registration until July 1st next and shall be renewed 
on the Ist day of July of each year thereafter. (1941, c. 237, ss. 4, 5; 1943, c. 
543; 1947, c. 380.) 


§ 81-56.1. Service certificate. — Whenever any service is rendered on 
any scale or weighing device used or intended to be used in this State by a 
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scale mechanic, a certificate shall be issued by such scale mechanic who rendered 
said service, which shall be known as a “service certificate.’ The size and 
form of said service certificate will be determined by the State Superintendent 
of Weights and Measures. Inclusive of other pertinent information or statements, 
the said certificate shall bear a statement expressed in ink or other indelible sub- 
stance naming the kind of service rendered, whether adjustment, installation, 
repair, or maintenance, and stating that a service test as defined under the term 
“service” has been made, and that the service rendered is guaranteed to be as 
represented. The service certificate shall be made out in triplicate, with original 
going to the owner of such scale or weighing device or his agent, and a duplicate 
shall be sent to office of State Superintendent of Weights and Measures if service 
is upon a scale or weighing device which has been condemned by a weights and 
measures inspector, and the triplicate copy shall be retained by the scale mechanic 
issuing such certificate. (1947, c. 380.) 


§ 81-56.2. Bond.—The bond required by this article shall underwrite the 
guarantee of a refund or compensation, covering any claim by owner of scale 
or weighing device for damage or injury, which claim is sustained by the court, 
resulting in misrepresentation of service rendered, or failure to comply with all 
the provisions of this article, by the scale mechanic, regardless of his or her in- 
tent ; provided, however, that the aggregate liability of the surety to all claimants 
sustained by the court shall in no event exceed the amount of said bond. (1947, 
c. 380.) 


§ 81-56.3. Scale removal.— When a scale or weighing device is re- 
moved from the premises where located by a scale mechanic, the scale mechanic 
or his servant or agent shall issue a receipt for said scale or weighing device, on 
which shall be written in ink or other indelible substance the name and address 
of the owner, the name and address of receiving agent, date of receipt, antici- 
pated date of return, name or make of scale, and such other information pertinent 
to its identification. The form of receipt shall be approved by the State Superin- 
tendent of Weights and Measures. (1947, c. 380.) 


§ 81-56.4. Condemned scale.—It shall be unlawful for any owner of a 
scale or weighing device which has been condemned by a weights and measures in- 
spector to either use or dispose of same in any manner but shall hold same at 
the disposal of the State Superintendent of Weights and Measures, his deputy, or 
inspector; provided, however, said scale or weighing device may be removed 
from the premises for scales service only. (1947, c. 380. ) 


§ 81-56.5. Secondhand scale.—It shall be unlawful for any person to 
sell, or offer for sale, or put into use, a secondhand or rebuilt or reconditioned 
scale or weighing device unless said scale shall have been tested and approved 
by the Superintendent of Weights and Measures, or his deputy, or inspector, or 
shall be accompanied by a service certificate as provided for in this article. Said 
service certificate shall be retained by the purchaser or user of said scale until an 
inspector of weights and measures has tested and approved such secondhand 
scale. The said certificate shall serve as proof of the accuracy of scale at the 
time scale was purchased or put into service. A secondhand or rebuilt or recon- 
ditioned scale or weighing device as referred to in this section shall be considered 
as being a scale or weighing device in the channels of trade which does not be- 
long to the previous user. (1947, c. 380.) 


§ 81-56.6. Scale location.—It shall be unlawful for any scale or weighing 
device to be installed, set up, put into service, or used on a foundation or support 
that aids in giving false indication of weight values applied to platter, platform, 
or other load receiving element. (1947, c. 380.) 


§ 81-57. Exemption. — The provisions of this article shall not prohibit 
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the user of a scale or weighing device from employing some person other than 
a scale mechanic to render service as defined by this article upon his or her 
scale or weighing device, nor apply to the person so employed, who does not so- 
licit such employment, provided that said user shall not be relieved of his or her 
responsibility or liability concerning the accuracy of the scale or weighing device 
after service has been rendered. (1947, c. 380.) 


§ 81-57.1. Rules and regulations. — Such rules and regulations as are 
necessary to carry out the purpose and intent of this article shall be made and 
published by the State Superintendent of Weights and Measures, by and with 
the advise of his advisory board. (1941, c. 237, s. 6; 1947, c. 380.) 


§ 81-58. Penalty. — Any person who violates any of the provisions of 
this article, or who for hire or award renders service as a scale mechanic on a 
scale or weighing device without registering as a scale mechanic or who shall fail 
to issue a service certificate or who shall issue a service certificate bearing false 
statements regarding service rendered, shall be guilty of a misdemeanor, and up- 
on conviction, shall be fined not less than fifty dollars ($50.00) nor more than 
five hundred dollars ($500.00) or by imprisonment for not more than three 
months or by both fine and imprisonment upon conviction in any court of com- 
petent jurisdiction ; and in addition, if the defendant be a scale mechanic, he or she 
shall forfeit any charges or remuneration for service rendered, if service be in- 
volved, and he or she and/or the bonding company shall, at the discretion of the 
court, reimburse or compensate the owner of the scale or weighing device in 
question for such damage, or injury, sustained; and upon a subsequent convic- 
tion in any court of competent jurisdiction, the penalty shall be the same as for 
first conviction and in addition, at the discretion of the court, if defendant be a 
scale mechanic, his or her privilege to act as or in the capacity of a scale mechanic 
may be revoked for a specified length of time, his or her registration card or cer- 
tificate seized and turned over to the State Superintendent of Weights and Meas- 
ures with instructions concerning reinstatement or renewal. (1941, c. 237, s. 


Dt 94 et SSO NL 9AD,-C.. 953,087. 2. ) 


Editor’s Note. — The 1949 amendment a service certificate bearing false state- 
inserted the words “or who shall fail to ments regarding service rendered.” 
issue a service certificate or who shall issue 


ARTICLE 6. 
Surveyors. 
S§ 81-59 to 81-66: Repealed by Session Laws 1959, c. 1158. 


Cross Reference.—As to official survey article is not applicable to Washington 
base, see §§ 102-1 to 102-14. and Tyrrell counties. 
Editor’s Note—vThe act repealing this 


ARTICLE 7. 
Standard Weight Packages of Grits, Meal and Flour. 
8§ 81-67 to 81-70: Repealed by Session Laws 1945, c. 280, s. 2. 
§§ 81-71, 81-72: Repealed by Session Laws 1943, c. 543. 


ARTICLE 8. 
Storage, Handling and Distribution of Liquid Fertilizers. 


§ 81-73. Purpose.—The purpose of this article shall be to provide for the 
safe handling, storage, distribution and application of liquid fertilizer, and for the 


1029 


§ 81-74 Cu. 81. WEIGHTS AND Measures § 81-76 


protection of the producer, distributor, and consumer as to the quality and quan- 
tity! Of;same.nG 1953 nem LIDS 1955 se neZ0s) 

Editor’s Note—-The 1955 amendment 
rewrote this article as set forth herein. 


§ 81-74. Definitions.—(a) Application—The term “application” shall be 
construed as being the act of applying liquid fertilizer to the soil of a consumer. 

(b) Consumer.—The term “consumer” shall be construed as being any per- 
son, firm or corporation who benefits, or expects to benefit, from the results of 
the application of liquid fertilizers to soil owned, leased, or rented by said per- 
son, firm, or corporation, however, a consumer may apply a neighbor’s liquid 
fertilizer to the soil owned, leased, or rented by said neighbor, if and when such 
an act does not involve the sale of any liquid fertilizer. 

(c) Distribution—The term “distribution” shall be construed as one or more 
acts involved in transporting the product from one premise to another. 

(d) Distributor—The term “distributor” shall be construed as being any per- 
son, firm, or corporation who offers for sale or sells, handles, stores, or distributes 
liquid fertilizers. 

(e) Handling—The term “handling” shall be construed as including any and 
all operations involved in the transferring of liquid fertilizers. 

(f) Liquid Fertilizer—The term “liquid fertilizer’ as used herein shall be 
construed as being a nonsolid commercial fertilizer as commercial fertilizer is de- 
fined in § 106-50.3 (g), article 2, chapter 106 of the General Statutes known as 
the North Carolina Fertilizer Law. : 

(g) Quality—The term “quality” shall be construed to mean grade as defined 
in chapter 106, article 2, § 106-50.3 (h) of the General Statutes. 

(h) Quantity—The term “quantity” shall be construed to mean volume, or 
amount, expressed in U. S. Standard avoirdupois pounds. 

(i) Retailer—The term “retailer” shall be construed as being any person, 
firm, or corporation who sells or delivers liquid fertilizer to the consumer. 

(j) Safe—The term “safe” shall be construed to mean that the handling, 
storing, and distribution of liquid fertilizer conforms to the minimum standards 
included in the rules and regulations adopted by the Board of Agriculture. 

(k) Sale-—The term “sale” shall be construed as meaning the transfer of 
custody. 

(1) Storage——The term “storage” shall be construed as being the confinement 
of liquid fertilizers. 

(m) Wholesaler—The term “wholesaler” shall be construed as being any per- 
son, firm, or corporation who sells to any other person, firm, or corporation for 
the purpose of resale, and who also may sell to a consumer. (1953, c. 1198; 
19555 252031959. -c. 417253 sGee lt ) 

Editor’s Note—The 1959 amendment 
deleted the former fifth paragraph defin- 
ing “contractor.” 


§ 81-75. Method of sale. — When liquid fertilizer is offered for sale or 
sold in this State, the method of transfer of custody shall be by weight expressed 
in pounds, and shall be invoiced in such a manner as to show the name of the 
seller, the name of the purchaser, the date of sale, the quality or grade, and the 
net weight; provided, however, that liquid fertilizer may be measured in gallons 
of two hundred and thirty-one (231) cubic inches and its equivalent expressed in 
pounds, with a formula for converting from gallons to pounds shown on the in- 


voicesa( 1053 cwld OSs e055 5cn 5209) 


§ 81-76. Method of delivery.—Each and every delivery of liquid ferti- 
lizer to any person, firm, or corporation in this State, regardless of name of prod- 
uct or trade name, shall be accompanied with a copy of the invoice or tag show- 
ing the name of the seller or distributor, the name of the purchaser or receiver, 
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date of delivery, the quality or grade, and the net quantity delivered expressed in 
pounds. (1953, c. 1198; 1955, c. 520.) 


§ 81-77. Registration.—Any person, firm or corporation before engag- 
ing in the business of handling, storing or distributing liquid fertilizer in this State 
shall register with the North Carolina Department of Agriculture and shall re- 
register on or before July 1 of each year thereafter so long as he shall engage 
in said business. The application for registration shall be submitted in duplicate 
to the Commissioner on forms furnished by the Commissioner of Agriculture. 
C15 Stee 19551955 Memo 20 loo.) cr 1253. sas) 

Editor’s Note.—The 1959 amendment 
rewrote this section. 


§ 81-78. Approval of storage and handling equipment. — Before any 
wholesale or retail liquid fertilizer distributing plant shall be built in this State, a 
general layout of such plant shall be submitted in duplicate and approved by the 
Commissioner of Agriculture. In order that such a layout may be approved it 
must conform to the minimum standards and rules and regulations, relating to 
safe handling, storage, distribution and/or application adopted by the Board of 
Agriculture. All storage tanks, transfer or transport containers, applicator con- 
tainers, and attached equipment shall conform to the minimum standards adopted 
by the Board of Agriculture. It shall be the duty of the contractor referred to in 
this article to obtain, maintain and operate in accordance with the minimum 
standards and rules and regulations adopted by the Board of Agriculture, any 
and all equipment which he may use in the application of liquid fertilizer. It shall 
be the duty of the Commissioner of Agriculture to inspect and ascertain whether 
or not the provisions of this section are complied with. (1953, c. 1198; 1955, c. 
520.) 


§ 81-79. Administrative authority.—The provisions of this article shall 
be administered by the Commissioner of Agriculture. It shall be the duty of the 
Commissioner of Agriculture, his agent or representative, to inspect, test, try and 
ascertain whether or not the provisions of this article have been or are being com- 
plied with. The Commissioner of Agriculture, his agent, or representative, shall, 
for the purpose above-mentioned and in the general performance of his duty, have 
the right to enter or go upon, without formal warrant, any place, building or 
premises where liquid fertilizers are being handled, stored, applied, offered for 
sale or sold. Any handling, storing, weighing or measuring device, which is 
found to be inconsistent with the purposes of this article, or which does not con- 
form to the rules and regulations adopted by the Board of Agriculture, shall be 
condemned and so tagged. When a device, as hereinabove described, is con- 
demned, the owner shall either make same to conform to the minimum standards, 
and the rules and regulations, adopted by the Board of Agriculture, or obtain a 
release from the Department of Agriculture. In either event, the person or per- 
sons who perfect such conformance or who obtain release may remove said con- 
demnation tag, fill in the required information, and mail same to the North Caro- 
lina Department of Agriculture, Raleigh, North Carolina. Completion of this 
procedure shall constitute a legal removal of condemnation tag. (1953, c. 1198; 


1955, c. 520.) 


§ 81-80. Unlawful acts and omissions. — It shall be unlawful for any 
person, firm, or corporation to violate any provision of this article or any rule or 
regulation made by the Board of Agriculture as provided for by this article. It 
shall be unlawful for any person, firm, or corporation to offer for sale, sell, or de- 
liver into this State any handling, storing, weighing or measuring device or equip- 
ment which does not conform to the minimum standard, rules and regulations 
adopted by the Board of Agriculture. It shall be unlawful for any person, firm, 
or corporation to issue a sales ticket or invoice bearing a false statement as to the 
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quality or quantity of product sold. It shall be unlawful for any person, firm, or 
corporation to impersonate or to act in capacity of a contractor without being reg- 
istered and having a contractor’s certificate. (1953, c. 1198; 1955, c. 520.) 


§ 81-81. Authority of Board of Agriculture.—The Board of Agricul- 
ture is hereby authorized, empowered and instructed, after a public hearing, to 
make such rules and regulations as may be necessary in order to carry out the pur- 
pose of this article, and no municipality or other political subdivision of this State 
shall have the authority to adopt rules and regulations other than those adopted 
by the Board of Agriculture. (1953, c. 1198; 1955, c. 520.) 


§ 81-82. Penalty.—Any person, who by himself, his servant, or agent, or 
as a servant or agent of any other person, firm, or corporation, violates any pro- 
vision of this article or any rule or regulation promulgated in accordance with the 
provisions of this article, or who misrepresents the quantity or quality of any 
product offered for sale, sold or delivered, or who illegally removes a condemna- 
tion tag from a condemned device, or who dispenses anhydrous ammonia or other 
pressurized liquid fertilizer into an unauthorized tank or container, shall be guilty 
of a misdemeanor, and upon conviction in any court of competent jurisdiction 
shall be punished by a fine of not less than fifty dollars ($50.00) and not more 
than five hundred dollars ($500.00), or by imprisonment for not more than 
twelve months, or by both such fine and imprisonment. A second conviction by 
any court of competent jurisdiction shall be punished by a fine of not less than 
one hundred dollars ($100.00), or not more than one thousand dollars 
($1000.00), or imprisonment in the county jail for riot more than one year, or by 
both such fine and imprisonment in the discretion of the court. (1953, c. 1198; 
1903S sec 200) 
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Chapter 82. 


Wrecks. 
Sec Sec. 
82-1. Number and boundaries of wreck 82-10. Sale of unclaimed property. 
districts. 82-11, Proceeds of sale to be paid to 
82-2. Commissioners of wrecks; appoint- clerk of superior court. 
ment, residence and term of office. 82-12. Disposition of proceeds of sale by 
82-3. Commissioners to give bond. clerk. 
82-4. Commissioners to take oath of of- 82-13. Proof of ownership of property sold. 
fice. 82-14. Stranded property to be reported; 
82-5. Duty of Commissioners. failure to report misdemeanor. 
82-6. Salvage to be paid, or its payment 82-15. Expenses to be deducted from pro- 
secured, before release of goods. ceeds of sales. 
82-7. Adjustment of salvage when the 82-16. Violation of chapter a misdemeanor. 
parties cannot agree. 82-17. Commissioner violating chapter lia- 
82-8. Sale of wrecked property for sal- ble for double damages and guilty 
vage; compensation of commis- of a misdemeanor. 
sioner. 82-18. Interfering with commissioner in 


82-9. Compensation of commissioner when 
there is no sale. 


the discharge of his duties. 


§ 82-1. Number and boundaries of wreck districts.—The counties of 
Brunswick, Carteret, Currituck, Dare, Hyde, New Hanover and Onslow are 
hereby divided into the following wreck districts, namely: 

Carteret—The first from the Hyde County line to Core Banks life-saving 
station; the second from Core Banks life-saving station to Old Topsail Inlet; the 
third from Old Topsail Inlet to the Onslow County line. 

Currituck.— The first to extend from the Virginia State line to Judy’s Cove, 
the second to extend from Judy’s Cove to Josephus Baum’s fish house; the 
third to extend from Josephus Baum’s fish house to the county line of Dare. 

Dare.—The county of Dare shall constitute one wreck district, which shall ex- 
tend from the Currituck County line to the Hyde County line. 

Hyde.—The county of Hyde shall constitute one wreck district, which shall 
extend from the Dare County line to the Carteret County line. 

New Hanover and Brunswick—To extend from the Onslow County line to 


the South Carolina State line. 


Onslow.—The first from Bogue Inlet to New River Inlet; the second from 


New River Inlet to the New Hanover County line. 


(lsOo NW en79 iss. 1-9 1903; 


mo OG al OOS, Pc el OO Rey jasn459 lO Pa wc? CS, se 8082 35-1959, c.941:) 


Editor’s Note. — The 1950 amendment 
rewrote the paragraph relating to Dare 
County. 

Easement to Reach Wreck.—The case of 
Hitfield v. Baum, 35 N. C. 394 (1852), lays 


down the rule that there is an easement or 
right of way reserved by necessity for any 
person to enter over the land of another 
for the purpose of reaching and carrying 
away the cargo of a wrecked vessel. 


§ 82-2. Commissioners of wrecks; appointment, residence and term 
of office.—The Governor, whenever it may be necessary, shall appoint a 
commissioner of wrecks for each of the districts designated in § 82-1. Each 
commissioner shall reside in the district for which he is appointed, unless sepa- 
rated by navigable waters, in which case the distance shall not exceed three miles. 
The restrictions as to residence shall not apply to Hyde County. No person 
who holds any office of profit or trust under the laws of the United States or 
the State of North Carolina, nor any person who is a pilot, shall hold the office 
of commissioner of wrecks. The term of office shall be for two years. (1899, c. 
foe 0 el 1G O03 ne epor Revias. 0440241907; c..398;,C..S., 5.8083.) 


§ 82-3. Commissioners to give bond. — Every person appointed a com- 
missioner of wrecks shall enter into a bond, with good and sufficient surety, 
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in the sum of two thousand dollars, payable to the State of North Carolina and 
conditioned for the faithful performance of his duties. This bond shall be 
approved by the board of county commissioners and deposited in the office of 
the clerk of the superior court;, (1S99ses79¥s. 10; Revacs. 305) Cn couse 


§ 82-4, Commissioners to take oath of office. — Every person ap- 
pointed a commissioner of wrecks, before entering upon the duties of his office, 
shall go before some officer duly authorized to administer oaths and take an 
oath to perform faithfully the duties of his office, and the oaths to support the 
Constitution of the State and of the United States. (1899, c. 79, s. 11; Rev., s. 
5441; C. S., s. 8085.) 


§ 82-5. Duty of commissioners. — Upon the earliest intelligence given 
that any ship or vessel is stranded, it shall be the duty of the commissioner in 
whose district the same is stranded, or his duly authorized agent, to repair at 
once to such wrecked ship or vessel, and upon the permission of its master to 
summon immediately a sufficient number of men who, acting under the direction 
of the commissioner or his agent, shall at once proceed to save the cargo and 
material of such wrecked vessel. As soon as any such stranded property is 
saved it shall be immediately placed under guard, one guard to be selected by 
the commissioner or owner representing the same, and one other guard to be 
selected by the salvors. Such goods or stranded property shall be kept under 
strict guard until sold or the salvors are paid as provided in this chapter. (1899, 
Gu/9, s.14 1901, a1 / Ss Rew. SA eC a ours SUSE) 

Editor’s Note—In the early case of vessel and the master or owner could take 
Etheridge v. Jones, 30 N. C. 100 (1847), control of and dispose of it without any 
it was held that the commissioners did responsibility to the commissioners. 
not have exclusive control of a wrecked 


§ 82-6. Salvage to be paid, or its payment secured, before release 
of goods.—Every person who assists in saving such cargo or material shall, 
within thirty days after saving the same, be paid a reasonable reward by the owner 
or master of the stranded vessel, or by the merchant whose vessel or goods are 
saved. In default of payment of a reasonable compensation the goods or other 
property so saved shall remain in the joint custody of the Commissioner and 
salvors until all such charges are paid, or until the payment thereof is secured 
to the satisfaction of the parties saving such goods or other property. (1899, 
c.. 79,588. 14, 15° Revaus, 0443 CRS. Ss. 80G7,) 


§ 82-7. Adjustment of salvage when the parties cannot agree.—li 
the parties shall disagree touching the amount of reward or salvage to be paid 
to the persons employed, the commander, owner, or commissioner who represents 
the property saved shall choose one disinterested person, and the salvors shall 
nominate one other, who shall adjust and ascertain the same. If the persons thus 
chosen cannot agree, they shall choose one other indifferent person as umpire to 
decide between them: Provided, that the amount to be paid the salvors shall be 
determined and agreed upon before sale is made of such property. (1899, c. 79, 
s. 16; Rev., s. 5444; C. S., s. 8088.) 


§ 82-8. Sale of wrecked property for salvage; compensation of 
commissioner. — If the owner of the vessel, or the property which has been 
saved, shall fail for thirty days after the salvage has been ascertained, either 
by agreement or as provided for in § 82-7, to pay such salvage, it shall be the 
duty of the commissioner of wrecks in charge of such stranded or wrecked 
vessel or other property to sell the same at public sale, after first advertising such 
sale in the same manner as is required for sales of personal property under exe- 
cution. Each commissioner shall provide himself with books and shall record in 
them all such sales by him made. He shall receive for selling any such wrecked 
or stranded property five per centum on the amount of sales, and in addition there- 
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to he shall receive his actual expenses incurred in going to and returning from 
the place of the wreck, or where the property is stranded, to be paid out of the 
gross amount of such sales. At any public sale of stranded property, the salvors 
may select one person and the commissioner one other, who shall keep an accurate 
account of the sales, make the collections, settle with the commissioner his fees, 
and pay to the salvors the amount agreed on or awarded by the referees. (1899, 
be /oee7 17 1901, c. 178-1905, c. 60 hev,, s o440, ©, >.,/Ss. S089.) 


§ 82-9. Compensation of commissioner when there is no sale.— 
If any owner or merchant shall remove any such goods or other stranded prop- 
erty from the custody of any commissioner without a sale, then such commissioner 
shall receive, in addition to his actual expenses incurred for the purposes men- 
tioned in § 82-8, two and one-half per centum on the amount of the value of 
such property, which amount shall be ascertained in the same manner as is 
provided for ascertaining the amount of the reward to be paid salvors in those 
cases where such reward cannot be determined by agreement. No commissioner 
shall receive any salvage or other reward except the commission prescribed in 
this Chapter. (1899, c, 79, ss..17,-18; 1905,c. 66; Rev., s. 5446; C. S., s.,8090.) 


§ 82-10. Sale of unclaimed property.—Whenever any vessel, cargo, or 
material of any ship or vessel or any other property shall be cast ashore or taken 
up at sea and brought to shore, and no person is present to claim the same as 
owner, it shall be the duty of the commissioner of the district where the same 
is brought or cast ashore to take charge of such property and to proceed to 
advertise and sell it at public sale, first giving twenty days’ notice of such sale at 
three public places. On making any such sale the commissioner shall, out of the 
gross proceeds thereof, retain a commission of five per centum as his compen- 
sation and the amount awarded to the salvors pursuant to the provisions of this 


SHAD tetnmel LOG? C/9.1Ssn lO, 20% Revs. 044 /50Cs., s.. 8001.) 


§ 82-11. Proceeds of sale to be paid to clerk of superior court. — 
When any commissioner shall undertake to sell any property where no person 
is or has been present to claim the same, it shall be his duty to notify the clerk 
of the superior court of his county of such sale. After any such sale is made, the 
commissioner shall forward to such clerk the proceeds of the sale, after deduct- 
ing his commission of five per centum and paying the salvors the amount awarded 


fo them as provided in this chapter. (1899, c. 79, s. 21; Revi, s. 5448; CaS), s. 
8092. ) 


§ 82-12. Disposition of proceeds of sale by clerk. — It shall be the 
duty of the clerk of the superior court to make a record and keep an account of 
all moneys received by him from any commissioner of wrecks, and he shall 
advertise in some weekly newspaper published in North Carolina the amount 
so received, giving a true description of the marks, numbers, and kinds of goods 
or other stranded property, for which the same was sold. Each commissioner 
shall give the clerk of the superior court all necessary information for the 
proper enforcement of this section in each return made by him to the clerk. 
The clerk shall advertise for the space of sixty days, and if no person shall 
come to claim the money within a year and a day from the date of advertise- 
ment, then the clerk holding such money shall transmit the same, after deducting 
one per centum for his trouble and also after deducting the cost of advertising, 
to the Treasurer of the State for the benefit of the public school funds. (1899, 
Pe eee 22 Rev. Ss 5449 "C S's, 8093.) 


§ 82-13. Proof of ownership of property sold. — If any person shall 
claim to be the owner of any property sold as provided in § 82-10 and shall 
present his claim to the clerk holding the money arising from the sale of such 
property, it shall be the duty of such person to prove his title to the satisfaction 
of the clerk. If any person making a claim to such property be unknown to the 
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clerk, then the clerk shall submit such claim to the consideration of three dis- 
interested persons, one of whom shall be chosen by the claimant, and the de- 
cision of such referees shall always be final. (1899, c. 79, s. 23; Rev., s. 5450; 
Gebeisy 094s) : 


§ 82-14. Stranded property to be reported; failure to report mis- 
demeanor.—lIf any person shall find any wrecked or stranded property on or 
near the seashore, no person being present to claim the same, he shall as soon 
as possible give information thereof to the nearest commissioner of wrecks, 
who shall advertise and sell the same as provided in this chapter. If such finder 
shall refuse to report the goods so found, he shall be guilty of a misdemeanor, 
and upon conviction shall be fined not more than fifty dollars, or imprisoned 
not more than thirty days. (1899, c. 79, s. 24; Rev., ss. 3548, 5451; C. S., s. 
8095.) 


§ 82-15. Expenses to be deducted from proceeds of sales — All 
necessary expenses shall be deducted from the gross proceeds of any sales made 
under this chapter. Such necessary expenses shall include only the cost of ad- 
vertising, guarding, and surveying, when a survey is called. (1899, c. 79, s. 19; 
Revaiis 54522315," s: C0967) 


§ 82-16. Violation of chapter a misdemeanor. — If any person shall 
violate any of the provisions of this chapter he shall be guilty of a misdemeanor. 


(1809) c.. 79.55. 26° Rev ten 5507 4a... 8609/4) 


§ 82-17. Commissioner violating chapter liable for double damages 
and guilty of a misdemeanor.—lIf any commissioner of wrecks shall by fraud 
or willful neglect violate any of the provisions of this chapter, or abuse the 
trust reposed in him, he shall forfeit and pay double the amount of damages to 
the party aggrieved. He shall also be guilty of a misdemeanor, and upon con- 
viction shall forfeit his office and shall thereafter be incapable of acting as com- 
mussioner™ (1899; ¢.0/9s, 25 Rey..56, S005 RU sto. Momus) 


§ 82-18. Interfering with commissioner in the discharge of his 
duties.—If any person shall willfully and unlawfully resist, delay, or obstruct any 
commissioner of wrecks in discharging or attempting to discharge his duties as 
such commissioner, he shall be guilty of a misdemeanor. (1905, c. 66, s. 2; Rev., 
si 30047 Gao, Ss. GU00.) 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

March 15, 1960 


I, Malcolm B. Seawell, Attorney General of North Carolina, do hereby certify 
that the foregoing recompilation of the General Statutes of North Carolina was 
prepared and published by The Michie Company under the supervision of the 
Division of Legislative Drafting and Codification of Statutes of the Department 
of Justice of the State of North Carolina. 

Matcotm B. SEAWELL, 
Attorney General of North Carolina 
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